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THE RIGHT OF THE SUSPECT TO SHOW THE INDICATION
AS APROTECTIVE GUARANTEE TO PROTECT ITS RIGHTS AND LEGITIMATE
INTERESTS AFTER DETENTION
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The article is devoted to highlighting one of the topical issues of the criminal procedural law of Ukraine regarding the observance of human
rights and freedoms, in particular, the right to silence while detaining a person. The right not to answer the question and the mechanism for its
implementation is a very important element of protection in criminal proceedings. It is the organs of pre-trial investigation and the prosecutor
as a party to the prosecution and the court are called upon to ensure the realization of this right by the suspect, the accused, who has this right
guaranteed by law. However, according to our study, investigative bodies of the pre-trial investigation in their criminal investigation activities are
more focused on the fact that the suspect did not take advantage of his right to remain silent. Procedurally, a person who does not testify against
himself is in no way in a worse position than the one who answers the question. At the same time, investigative and judicial practice has produced
a radically different position. The refusal to provide an explanation is assessed by the authorities of the pre-trial investigation as a way of avoiding
a person to punish an offense. The revealed tendencies of realization of the right of the detained person do not answer the questions. According

to the results of the study, proposals were submitted to the current criminal procedural code of Ukraine.
Key words: human dignity, detention, guarantees, suspect, rights, freedoms, guarantees of silence, private life, realization of rights.

Y cTatTi Ha niacTasi Teopii NisHaHHS NpoaHani3oBaHO AesiKi NOMNOXEeHHS AOTPMMaHHS NpaB i cBoboa NAMHU, 30KPEMA MPaBO Ha MOBYaHHS!
nif Yac 3aTpMmaHHs 0cobu, OCKinbKky NpaBo He BiAnoBiAaTV Ha 3anUTaHHA Ta MexXaHi3M Moro peanisauii € JOCUTb BaXXITMBUM €IEMEHTOM 3aXUCTy
y KpMMiHansHoMy npoBamkeHHi. BusieneHi TeHaeHLii peanisauii npaBa 3aTpumaHoi 0cobu He BignNoBiAaTh Ha 3anuTaHHs. 3a pesynstatamu Jo-
CnifXeHHs HadaHi npono3auLii Ao YHHOro KpymiHanbHOro npoLecyanbHOro kogekcy YkpaiHu.

KntouyoBi crnoBa: nioacbka rigHicTb, 3aTpUMaHHsl, rapaHTii, Nino3ptoBaHuiA, npasa, cBo6oaAM, rapaHTii, MOBYaHHSI, NpUBaTHE XUTTS, peanisa-

Lis npas.

B cTaTbe Ha OCHOBaHWM TEOPUM NO3HAHMS NPOAHANM3MPOBaHbI HEKOTOPbIE NMONOXEHMS cobnoaeHWs nNpae 1 cBoboa YenoBeka, B HaCTHOCTU
npaBo Ha MOnYaHue Npu 3agepkaHumn nuua, NockorbKy NpaBo He OTBeYaTb Ha BOMPOCHI U MEXaHWU3M €ro peanusaummy SBRseTcst BeCbMa BaXHbIM
3rIeMEHTOM 3aLUMTbl B YrONIOBHOM NPOM3BOACTBE. BbiSIBNEHbI TeHAEHLUMY peanusaumumn npasa 3agepXaHHoro He oTeevaTb Ha Bonpochl. Mo pe-
3ynbTatam WccrefoBaHus NPeAoCTaBNEHb! NMPEANOXEHUS K AeCTBYOLEMY YrONOBHOMY NpoLeccyanbHOMY KOAEKCY YKpauHbl.

KnioueBble cnoBa: YenoBeyeckoe JOCTOMHCTBO, 3aflepXXaHne, rapaHTum, NoAo3peBaeMbIi, Npasa, cBo6o b, rapaHTUM MOTYaHUsl, YacTHast

XW3Hb, peanusaums npas.

Criminal justice in Ukraine serves as a task of the success-
ful fight against crime, but along with this system contains
guarantees of rights and legal interests of its members. Con-
cern about compliance with the procedural guarantees set out
in the Constitution of Ukraine regarding the privacy and other
rights and freedoms largely on bodies of pre-trial investigation
and the Prosecutor as the prosecution side, and on the Court.
These organs during the investigation of criminal offences and
the trial of criminal cases are designed to ensure the realiza-
tion of the rights of the suspect, accused and other persons to
whom these rights are guaranteed by law. An important pro-
cedural safeguard against the rights and interests of a person
and a citizen is the right to silence. In particular, in accordance
with part one of the provisions of Article 63 of the Constitution
of Ukraine, a person is not responsible for refusing to testify
or explain his or her family members or close relatives circle
determined by law.

This important provision of the Basic Law of the State is
detailed in the Criminal Procedure Code of Ukraine. In ac-
cordance with part 2 of Article 18 of this Code, each person
has the right not to speak about suspicion or accusation against
her, at any time to refuse to answer the questions, and also to
be promptly notified of these rights. In addition, Part 1 of the
said procedural norm establishes a direct prohibition on com-
pelling a person to provide explanations, indications that may
serve as grounds for suspicion, or prosecution of a criminal
offense [1].

One of the three cases in which a person may be identified
as a suspect is, in accordance with Article 42 paragraph 1 of
the Criminal Procedure Code, his detention on suspicion of

committing a criminal offense. An authorized official who has
committed such detention must promptly explain to the suspect
a number of his procedural rights provided for in Article 208,
paragraph 4, of the Criminal Procedure Code of Ukraine, in-
cluding the right to give explanations, testimonies or not to
speak about suspicion against him. The right not to speak about
suspicion, accusation or at any time to refuse to answer the
question set forth in paragraph 4 of paragraph 3 of Article 42
of the Criminal Procedure Code of Ukraine as a general rule
and detailed in part 4 of Article 224 of this Code.

In accordance with Part 5 of Article 208 of the Criminal
Procedure Code of Ukraine, a detention of a person suspect-
ed of committing a crime is drawn up in a protocol in which,
among other information, a complete list of procedural rights
and obligations of the detainee is indicated. The detention re-
port shall be signed by the person who made it and the detain-
ee. A copy of the protocol immediately under the painting is
handed to the detainee, and also sent to the prosecutor.

The right of a detained person to fail to answer the ques-
tions posed to her by an investigator may be communicated
both verbally and in writing. It is rather difficult to check the
application of the oral form of clarification of this right. As to
the clarification of this right, which is fixed in writing — the
handing over of a monument on the rights — the presence of a
signature under the corresponding text in the detention proto-
col does not in any way indicate that the person in fact was not
only explained his rights, but also properly The mechanism for
their implementation was announced. In view of the above, the
absence of written confirmation by the suspect in paragraph 4,
5 of Article 208 of the Criminal Procedure Code of Ukraine
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of a full understanding of his rights aimed at the observance
and guarantee of his legitimate interests is a significant gap
that requires urgent resolution. The right not to answer the
questions, among a number of other procedural rights of the
suspect, is also reported to him during the handing of a written
notice of suspicion (paragraph 7 of part 1 of Article 277 of the
Criminal Procedure Code of Ukraine). Thus, on the one hand,
the suspect’s right to speak about suspicion against him is not
procedurally regulated in a number of articles of the current
Criminal Procedure Code of Ukraine and its implementation
in criminal proceedings should not raise any questions. On
the other hand, the study we conducted revealed significant
problems associated with reporting a detained person about
her right not to answer the question.

In particular, informing a detained person about his proce-
dural rights should be carried out at various stages of pre-trial
investigation, starting from the moment of his detention. It is
precisely at this moment that the party is accused of interfer-
ence with the private life of a person, since the fact of his de-
tention as an element of personal secrecy, which she would
like to conceal, becomes the property of society. In addition,
during a detention, a personal search, which can result in the
removal of photographs, mobile phone, tablets, business cards,
other things related to the privacy of a person.

During interrogation, only one third of the detainees are
informed about their right not to answer the questions. In par-
ticular, our survey showed that in only 18% of cases the sus-
pect was fully aware of this right, and only in 7% of cases the
investigator explained in detail to him this right.

In our opinion, the main reason for this phenomenon is that
investigators are not interested in implementing the detained
person’s right not to answer the question, which was fully
confirmed by their questioning. Probate investigators consider
that in some cases restrictions on the use of the right provided
for by Article 63 of the Constitution of Ukraine should be es-
tablished. In this case, a person may say something interest-
ing or important during the testimony. When in contact, the
interrogation answers the question, and the investigator will
be able to obtain the necessary information. In addition, inves-
tigators believe that the testimony of a suspect is a source of
evidence used in evidence, along with other sources identified
in paragraph 2 of Article 84 of the Criminal Procedure Code
of Ukraine.

Consequently, the investigative bodies of the pre-trial in-
vestigation in their criminal investigation activities are more
focused on the fact that the suspect does not use his right to
remain silent. Typical situations are the communication of
the suspect to this right in a form that increases the chance
of ignoring it — by providing a mechanical signature in the
protocol or so that the suspect believes that this right applies
only to certain stages of the criminal proceedings and acts only
in court or so that the suspect considered it disadvantageous
for him to use this right (exaggerating the importance of fa-
cilitating the pre-trial investigation, the prospect of a negative
attitude towards him by the investigator, etc.).

The study convinces that the right not to answer the ques-
tion and the mechanism for its implementation is a very im-
portant element of protection in criminal proceedings. Polls
of lawyers reveal their ambiguous attitude to the practice of
implementing this right. A number of lawyers interviewed in-
dicate the benefits of this right and notes that it is widely used
in practice.

Indicative are the opinions of other interrogated lawyers,
who believe that answering the question is necessary, but it
matters how to answer and what statements to provide. It all
depends on the circumstances of the event and on the fact that
in the commission of which the crime is suspected of a per-
son. Of course, there are cases of convictions of these lawyers,
when it is better for the client to say nothing at all, because,
as practice shows, in about 50% of cases the person is found
guilty only because she confesses her guilt. In addition, sus-

pects are generally understood to have the right not to testify
during interrogation, but they believe that in the court the pros-
ecutor will use it as evidence of their guilt. However, they do
not understand that if the protocol is not being conducted, they
may also fail to answer the question.

Most of the lawyers interviewed draw attention to the ob-
stacles faced by investigators in implementing detainee’s right
to silence. After all, investigators, although they are right and
explain, but warn about the alleged negative consequences of
the refusal to testify, in particular, the impediment to the inves-
tigation. Therefore, without a lawyer, detainees find it difficult
to resolve the issue of refusing to testify.

Some of the lawyers interviewed draw attention to the ste-
reotype of investigators, prosecutors and judges’ perception
of the detainee’s refusal to testify as a covert evidence of his
guilt. At the same time, the analysis of the answers of lawyers
during the questionnaire proves that the right not to answer the
question — a rather difficult instrument and for its use should
take into account all the circumstances of the criminal pro-
ceedings. In the course of a person’s detention, the exercise of
this right is justified because it provides the opportunity to get
time for orientation in an investigative situation, to consult an
attorney, and consider the details of his position.

Procedurally, a person who does not testify against himself
is in no way in a worse position than the one who answers
the question. At the same time, investigative and judicial prac-
tice has produced a radically different position. The refusal to
provide an explanation is assessed by the authorities of the
pre-trial investigation as a way of avoiding a person to pun-
ish an offense. This is indicated by both interviewed lawyers
and investigators, who are characterized by the position that
the suspect thus has a chance to escape the punishment if the
investigator does not have direct evidence; instead, the investi-
gator has the ability to indicate in the indictment that a person
is not aware of his guilt, does not repent.

Lawyers in their responses note the tendency of the court
to disagree with assessing the refusal of the suspect to testify,
and in a number of cases — to consider the position of the sus-
pect as an aggravating circumstance, unlike cases where the
person completely confesses his guilt, and repulses.

Thus, investigative practice reveals the following trends in
the implementation of the right of the detained person not to
answer the question:

— insufficiency of procedural guarantees of the realization
of this right;

— concealing the true meaning of this right, distorting its
provisions, exaggerating the negative consequences of its im-
plementation for the detainee;

— unlawful pressure aimed at obtaining testimony from the
detainee;

— the existence of prejudiced attitudes among lawyers and
an assessment of the refusal to provide evidence as a way of
avoiding the responsibility of a detained person for a criminal
offense committed.

Depending on the investigative situation that occurs at dif-
ferent stages of the investigation, for any person detained, any
form of behavior may be desirable: to provide or not to provide
an explanation, to answer or not to answer a question posed
to her, etc. It is important that a decision on whether or not
to provide testimony is taken by a person in a conscious and
balanced manner, understanding the very possibility of such
a choice and the consequences of his behavior. The correct
understanding of the detained person by the said procedural
law is a guarantee of observance of the principle of legality
during the interrogation and other procedural actions provided
for by the Criminal Procedure Code of Ukraine. In fact, in
the practice of investigating criminal offenses, because of the
presence of a high risk of conflict during a person’s detention
and subsequent interrogation, often resort to various ways of
obtaining information from a person bypassing her genuine
will, forcing her to communicate in that or another way (by
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holding oral interviews and obtaining explanations in which
the right not to testify is declared as such, which can only be
used for interrogation; the conviction of the detained person
that the right has not been given The testimony acts only in
court, exaggeration of possible negative consequences of re-
fusal of testimony, etc.).

The realization of the right to provide or not to testify in an
investigative practice is rather complicated and depends on the
compliance of all actors involved in the detention of a person
(operational officers, investigators, prosecutors as procedural
executives, investigators, lawyers, persons responsible for de-
tainees, etc.) guarantees, a significant part of which lies in the
mechanism of their application, namely, in specifying the mo-
ment, method, form of notification of the right to keep silence,
clarifying the consequences of this right [2]. The legal regulation
of interviewing and the rights of a suspect while not answering
the questions of an investigator is sufficiently detailed and con-
sistent. Its main provisions are enshrined in the Constitution of
Ukraine, the Criminal Procedure Code of Ukraine, and other
normative acts. In accordance with the provisions of the law, the
investigator is not obliged to immediately question the detained
person or person who has been notified of the suspicion. Exist-
ing problems are mainly related to implementation mechanisms
and guarantees of the rights of suspects. The questioning of the
detainee matters in the context of the detention itself as proce-
dural action and cannot be evaluated on its own.

In the context of securing the rights of the suspect, the
greatest danger lies in the unofficial communication with him
of operational workers, oriented not so much on the procedural
documentation of testimony as a future source of evidence,
but on obtaining the maximum amount of information about a
crime that is known to the suspect. A more skilled and danger-
ous form of conducting of informal interrogations is commu-
nication under the pretext of carrying out secret investigative
(search) actions.

One of the main guarantees of observance of the proce-
dural form of interrogation and realization of the right of the
suspect to fail to answer the questions is the participation of
the lawyer. It provides the opportunity to receive complete and
objective information about the rights and consequences of
their implementation, to counteract attempts to influence the
behavior of the suspect, to choose the best position during the
pre-trial investigation and trial. At the same time, studying the
practice of investigating criminal offenses gives grounds for
conclusions about investigators’ attempts not to provide the
defense party with the full exercise of their functions (a solici-
tor’s call only for drawing up a detention protocol or for giving
a notice of suspicion).

In order to avoid such negative phenomena and to ensure
the implementation of the complex of procedural rights of the
suspect, in particular, there is nothing to speak about suspicion
against him; access of the lawyer to the detainee should be as
prompt as possible. Legislation provides sufficient guarantees
for the exercise of the right to use the lawyer’s assistance. The
stage of pre-trial investigation as a whole and detention as a
temporary precautionary measure are not based on clear and
detailed normative regulation regarding the notification of a
lawyer to conduct procedural actions. The norms of commu-
nication have controversial content, which consists in the fact
that the legal regulation of a lawyer’s call concerns a suspect,
victim, witness, and does not provide for the direct exten-
sion of this rule to a lawyer. In addition, Article 47 (2) of the
Criminal Procedure Code of Ukraine establishes the duty of
a lawyer to appear for participation in conducting procedural
actions with the defendant. It should also be taken into account
that it is objectively necessary for an invitee and actual arrival
of a lawyer to have some time during which a person remains
alone with the officials who detained him. Therefore, the issue
of the lawyer’s report on detention and the need to appear in
order to participate in the conduct of procedural actions should
receive detailed legislative regulation. Our research confirms
that the lack of specifics of the duty of the prosecution party to
clarify the law by way, form, content and timing of their expla-
nation, as well as the lack of a clear form of notification of the
suspect’s right to remain silent, constitute a material violation
of human rights and fundamental freedoms, which entails the
consequences of the recognition of evidence as inadmissible
under Article 87, paragraph 2, clause 3 of the Criminal Pro-
cedure Code of Ukraine. The presence of a signature in the
detention protocol or in the protocol of the interrogation of the
suspect regarding the clarification of the right not to answer
the question and not to give explanations does not yet ensure
the fixation of the fact of explaining the true meaning of this
right and understanding of the suspect.

In view of the above, it would be advisable to establish a
procedural code for self-written spelling of the suspect in all
procedural documents related to the clarification of his rights,
their awareness of the content of the relevant law and pro-
cedural mechanisms for its implementation. At present, such
additions are relevant in part 5 of Article 208 of the Criminal
Procedure Code of Ukraine and in part 3 of Article 224 of the
Criminal Procedure Code of Ukraine. Taking into account the
expressed proposals will make it impossible to use physical
violence to detainees, to receive testimony from them through
deception or psychological pressure and other illegal means,
which can often be resisted by silence.
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