B | gl status of the initiator and the person granting permission to conduct a polygraph test

UDC 342.95: 343.144.5
DOI:10.56215/04221202.16

Legal Status of the Initiator and the Person
Granting Permission to Conduct a Polygraph Test

Oleksii V. Butenko®

National Academy of Security Service of Ukraine
03022, 22 M. Maksymovych Str., Kyiv, Ukraine

Abstract
The relevance of the study is conditioned by the need to regulate the legal status of participants in a polygraph

examination as subjects of relevant legal relations. The purpose of the study is to improve the theoretical
justification and applied component of the legal regulation of a polygraph examination in the security and defence
sector of Ukraine, in particular the legal status of its participants. The methodological basis of the study consists of
general and special methods of scientific knowledge, namely: hermeneutics, logical, system-structural, dogmatic,
Aristotelian, generalisation, etc. It was proved that the peculiarity of a polygraph examination in the activities of
the security and defence sector is that it is conducted to solve the problems of primary legal relations. Accordingly,
the status of subjects in a polygraph examination is directly related to their legal status as participants in primary
legal relations. It was determined that in the area of personnel support, during the examination of candidates for
service (work a polygraph test is appointed by the relevant subject represented by its head based on a regulation
that establishes the procedure for checking candidates. It was noted that in the area of psychological support
of counterintelligence and intelligence-gathering activities, the decision on the appointment of a polygraph test
should be made by an official who has the right to approve the decision on the establishment of the relevant
case; as for the initiator of the examination, it can be both the intelligence officer in charge of the case or the head
of the operational unit or body. It was established that the appointment of a psychophysiological examination
using a polygraph in criminal proceedings can be initiated by: the parties to criminal proceedings (in relation to
themselves and other persons, the applicant, a witness (only in relation to themselvesand their representatives
and legal representatives (in relation to persons whose interests they represent Persons who have the right to
appoint a psychophysiological examination using a polygraph are the investigator and the investigating judge
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Introduction

Today, a polygraph examination is applied in the activ-
ities of subjects of the security and defence sector of
Ukraine, which, according to paragraph 16 of Article 1 of
the Law of Ukraine “On National Security”! also includes
the Armed Forces of Ukraine, other military formations
developed in accordance with the laws of Ukraine, law
enforcement and intelligencelagencies, state special
purpose bodies with law enforcement functions. These
subjects belong to state authorities, and therefore, in
accordance with Part 2 of Article 19 of the Constitution
of Ukraine, “they are obliged to act only on the basis,
within the limits of their powers, and in the manner
provided for by the Constitution and laws of Ukraine”2.
a polygraph examination as a form of relations, one of
the participants of which is the subjects of the security
and defence sector of Ukraine, should be regulated by
law, that is, have legal status. In turn, one of the compo-
nents of legal regulation of legal relations is the regula-
tion of the legal status of its subjects. The legal status of
the subject of legal relations is the subject of studies on
the theory of law, constitutional and administrative law.

The initiator and the person who grants permis-
sion to conduct a polygraph test are mandatory par-
ticipants in the relevant legal relations. As D. Kutsenko
correctly noted, “any social relations have a primary
source - the person who initiates them. The procedure
for conducting a polygraph test, which is always initiated
by a person when making a decision on the need to con-
duct this examination, is no exception” [1].

Issues related to the use of a polygraph were cov-
ered by many Ukrainian and foreign researchers. Thus,
Yu. Dmytrenko also considered the legal aspects of the
use of polygraphs in the security and defence sector at
the dissertation level [2]. T. Morozova covered the issue
of introducing a polygraph to law enforcement agen-
cies and special services of Ukraine, including certain
aspects of the legal status of a polygraph examiner [3].
0. Motljakh in his dissertation research examined cer-
tain aspects of the legal status of participants in crimi-
nal proceedings in terms of assigning a polygraph exam-
ination and attaching the results of such examinations
to the materials of criminal proceedings [4]. The famous
polygraph examiner ]J. Widacki devoted his studies to the
legal issues of using the polygraph in Poland [5]. Sep-
arate issues of legal regulation of the use of the poly-
graph and judicial practice were covered by the South
African researcher M.R. Charles [6]. The publications of
D. Krapohl [7] and T. Amsel [8] are devoted to the devel-
opment of polygraphology. The publication by 0. Motl-
jakh is devoted to the analysis of the special knowledge
of a polygraph examiner that is the basis of their profes-
sional activity [9]. Some issues regarding the legal status
of participants in a polygraph examination were investi-
gated by 1. Okhrimenko [10], 0. Zhyvolzhna [11]. However,

Butenko IS

only D. Kutsenko separately covered the issue of the legal
status of the initiator of a polygraph examination. In
particular, he provided a single definition of “initiator
of psychophysiological research using a polygraph” as
“a person who, if there are appropriate grounds, exer-
cised their rights (powers) by setting a task to conduct
an examination using a polygraph” [3, p. 58].

The scientific originality of the study lies in the
fact that the legal status of the initiator of a polygraph
examination and the person who grants permission to
conduct a polygraph examination in connection to the
legal relations that determine the purpose and conduct
of such examination (primary legal relations) is consid-
ered. In addition, the powers of the initiator and the per-
son granting permission to conduct a polygraph exami-
nation were investigated, depending on their legal status
in the primary legal relations.

Thus, the relevance of the study on the legal sta-
tus of the initiator and the person granting permission
to conduct a polygraph examination is conditioned by
the growth of cases of polygraph use by subjects of the
security and defence sector, and fragmentary coverage
in the scientific theory of the legal status of these par-
ticipants in legal relations.

Therewith, the investigation of scientific litera-
ture on this issue showed that the problems and features
of the legal status of these participants in a polygraph
examination are not given due attention.

Therefore, the tasks of the paper are:

— to differentiate the legal status of the initiator and
the person who has the right to prescribe a polygraph
test;

— to determine the specific features of the legal status
of the initiator and the person who has the right to appoint
a polygraph test, depending on the area of its conduct.

Therefore, the purpose of the study is to justify that
the legal status of the initiator and the person who has
the right to appoint a polygraph test depends on the type
of legal status acquired by entering into legal relations
within which these examinations are appointed.

Materials and Methods

The methodology of the study is based on general and
special methods of scientific knowledge, the use of
which is determined by the purpose, object, and sub-
ject of the study. The method of hermeneutics was used
to examine the texts of regulations and scientific mate-
rials of Ukrainian and foreign researchers who investi-
gated the use of a polygraph. The logical method showed
the direct relationship of the legal status of participants
in a polygraph examination with the legal status of par-
ticipants in the legal relationship within which these
examinations are conducted. The dogmatic method
helped to formulate the definition of “legal status” and

Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-p#Text.

I !Law of Ukraine No. 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2469-19#Text.
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“person granting permission to conduct a polygraph
test”. The system-structural method identified the fea-
tures of the legal status of the initiator of a polygraph
examination and the person who grants permission to
conduct it and determined the scope of application of
the polygraph. The use of the formal-logical method
allowed analysing the norms of current legislation and
the practice of its application during a polygraph exam-
ination. Using the generalisation method, relevant con-
clusions were developed, in particular, that the legal sta-
tus of participants in a polygraph examination is directly
related to their legal status as participants in legal rela-
tions within which these examinations are conducted.
The study is based on the papers of such research-
ers as J. Widacki [5], Yu. Dmytrenko [2], O. Zhyvolzhna [11],
D. Kutsenko [3], 0. Motljakh [4], . Okhrimenko [10], etc.
The study used regulations governing the conduct of pol-
ygraph tests, in particular: the Constitution of Ukraine?,
The Criminal Procedure Code of Ukraine?, the Law of
Ukraine “On National Security of Ukraine”3, etc.

Results and Discussion

In the theory of law, legal status is a set of subjective
rights, legal obligations, and legitimate interests of legal
entities [12, p. 237]. There is a distinction between gen-
eral, special, and individual legal status. Considering the
subject and purpose of this study, it is necessary to focus
in more detail on the definition of special legal status.

Special (collective) is a legal status that is granted
to certain groups of individuals and citizens. It covers
special, peculiar (additional) rights and obligations of
a certain group of subjects [13, p. 149].

The special legal status of an official is conditioned
upon the specific features of professional activity. Spe-
cial status characterises a representative of a particular
social group who is endowed, according to laws and other
regulations, with special, additional rights, obligations,
restrictions, and responsibilities [14, p. 129]. This legal
status is reflected in regulations as a system of rights,
obligations, and legal responsibility of a certain category
of persons performing the tasks assigned to them [14,
p.132].

Notably, in the activities of subjects of the secu-
rity and defence sector, a polygraph examination takes
place only within the framework of certain legal rela-
tions (the process of recruitment, internal investigation,
implementation of counterintelligence or intelligence-
gathering activities or criminal proceedings) and to
solve the problems of these primary legal relations, legal
relations arise that consist in conducting a polygraph
examination. A polygraph test by the decision of the sub-
ject of power cannot be conducted “by itself”, even at the
request and initiative of the person in respect of whom
it should be conducted.
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Accordingly, the legal status of participants in
a polygraph examination consists in its direct connection
with their legal status as participants in the legal rela-
tions within which these examinations are conducted
(primary legal relations). Therefore, the legal status of
the same participant in a polygraph examination differs
depending on the type of primary legal relationship.

As for the legal status of the initiator and the per-
son who grants permission to conduct a polygraph exami-
nation, it is possible to consider these categories of partic-
ipants in legal relations together; since they are related to
each other, sometimes this is the same job. In addition, in
this context, it is necessary to pay attention to the errone-
ous identification of these participants in legal relations.

Thus, it is better to consider the specific features of
the legal status of the initiator of a polygraph examination
and the person authorised to appoint it based on the legal
relations within which these examinations are conducted.

Notably, the specific features of the legal status of
the initiator of a polygraph test and the person who grants
permission to conduct it are conditioned by the following:

a) firstly, the purpose of a polygraph test is a complex
legal fact that consists of a set of actions;

b) secondly, the initiators and persons who grant
permission to conduct the examination are simulta-
neously participants in the primary legal relationship,
respectively, their legal status differs depending on the
type of legal relationship in which these examinations
are assigned;

c) thirdly, the initiation and conduct of polygraph
tests (again, depending on the type of legal relationship
in which they are conducted) can be either mandatory
for a certain category (if there is a direct consolidation
in the relevant provision of the law) or selective. Then,
the basis for its implementation in the first case should
be a legal norm and in the second - ad hoc regulation.

The specificity of polygraph examinations as legal
relations is that the legal status of each of the partici-
pants is governed both by the norms of public relations
within which polygraph examination is conducted and
by the norms of legislation concerning the specific fea-
tures of conducting these examinations.

In accordance with the established practice of
conducting a polygraph examination in the security and
defence sector, the following main areas of application
of the polygraph are distinguished:

— personnel work (so-called screening studies, pol-
ygraph examinations within internal investigations);

counterintelligence and intelligence-gathering activ-
ities (as a measure to ensure these types of activities);

— criminal process (conducting psychophysiological
examinations using a polygraph).

Therefore, it is advisable to consider the specific
features of the legal status of the initiator of a polygraph

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.
3Law of Ukraine No. 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2469-19#Text.
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test and the person authorised to appoint it in accordance
with certain areas of application of the polygraph.

Personnel work. Today, passing a polygraph test
when applying for service in many subjects of the secu-
rity and defence sector of Ukraine is a mandatory condi-
tion. Since the very procedure of conducting a polygraph
examination affects the right of a person to private life,
based on the provisions of Article 32 of the Constitution?,
the corresponding restriction of such a right by the state
can take place only if such cases are determined by the
law and only in the interests of national security, eco-
nomic well-being, and human rights.

This provision does not cancel the requirement
for a person’s voluntary consent to undergo legal examina-
tion, since the very specificity of its conduct implies not
just consent, but the assistance for the examined person
to do so. However, if one refuses to pass, it also affects
the primary legal relationship (for example, the termi-
nation of the examination of a person as a candidate for
service).

Therefore, the appointment and conduct of poly-
graph tests as a measure of personnel selection of subjects
of the security and defence sector of Ukraine should be
based on the requirements of the legislation and detailed in
the relevant bylaws issued by the subject of the security and
defence sector. Based on this, since such a procedure should
be standard for all persons of a certain category (for exam-
ple, candidates for service), the initiator of such an exami-
nation is a particular employee (division represented by its
head) who organises the examination of the candidate (as a
rule, this is a personnel division). Therewith, the initiation
of such an examination takes place if there are two condi-
tions: the person’s voluntary consent to undergo a poly-
graph test, and the conduct of other verification measures
in relation to this person that precede the examination.

In this case, the basis for the polygraph examina-
tion is the relevant rule of law and bylaws of the subject of
the security and defence sector, which determines, among
other things, the order of appointment and conduct, a list
of standard (typical) questions.

Nevertheless, if it is necessary to resolve additional
questions from the examined person or conduct a sec-
ond examination, the initiator of the examination should
be one of the employees involved in the examination of
the candidate, and the person who gives permission to
conduct the examination should be the body, the head of
the subdivision that made the decision to test the candi-
date. The basis for assigning an examination should be ad
hoc regulation. Therewith, the subject of making a deci-
sion on the appointment of an examination, in this case,
is the compliance of the actual circumstances that deter-
mine the need for repeated or additional examination
with the grounds stipulated in the bylaw regulating the
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procedure for conducting a polygraph examination; the
list of issues with the tasks that are supposed to be solved
during such an examination.

Internal investigations. A separate area of conduct-
ing polygraph examinations as a component of personnel
support for the activities of subjects of the security and
defence sector is their conduct within the framework of
internal investigations. Given the differences from screen-
ing studies, the legal status of the initiator and the per-
son authorised to order polygraph examinations as part
of internal investigations are investigated separately.

Notably, the concept of “internal investigation” is
absent in the current legislation regulating the activities
of subjects of the security and defence sector of Ukraine. It
is used simultaneously in the legislation and law enforce-
ment practice of many countries. It should be understood
as a type of investigation conducted in accordance with
certain procedures, based on the decision of an author-
ised official of the security service of Ukraine, issued in
the form of ad hoc regulation against employees. The per-
son who appoints such an investigation, those who con-
duct it, and the person(s) in respect of whom it is con-
ducted are employees of the same subject of the security
and defence sector.

The analysis of the current state of legal regulation
allows identifying several categories of internal inves-
tigations that can be conducted against employees of
the security and defence sector: official investigations
and inspections; official investigations to determine the
causes of damage to the state, its size and perpetrators;
investigations into violations of legislation in the field
of state secret protection; investigations into the loss of
documents or disclosure of information containing offi-
cial information. Each of these categories of investigations
is governed by separate regulations.

In accordance with the requirements of regula-
tions on the conduct of various types of internal investi-
gations, they are conducted either individually by a cer-
tain person or by a commission. The person authorised
to appoint an internal investigation determines the per-
sonal composition of the internal investigation commis-
sion and the chairman of the commission.

Notably, the bylaws of certain subjects of the
security and defence sector, which regulate, primarily,
the conduct of official investigations, have norms that
establish the possibility of conducting a polygraph exam-
ination within the framework of these investigations.
For example, the relevant provisions are contained in:
paragraph 10 of the procedure for conducting official
investigations in the Armed Forces of Ukraine?; instruc-
tions on the procedure for conducting official investiga-
tions and official inspections in relation to military per-
sonnel of the Security Service of Ukraine?®.

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

2Qrder of the Ministry of Defense of Ukraine No. 608 “On Approval of the Procedure for Conducting an Official Investigation in the Armed Forces of
Ukraine”. (2017, November). Retrieved from https://zakon.rada.gov.ua/laws/show/z1503-17#Text.

30rder of the Security Service of Ukraine No. 45 “Instruction on the Procedure for Conducting Official Investigations and Official Inspections
Regarding Servicemen of the Security Service of Ukraine”. (2016, February). Retrieved from https://zakon.rada.gov.ua/laws/show/z1503-17#Text.
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In this case, the person granting permission to
conduct a polygraph examination in a particular internal
investigation is the person who appointed this investi-
gation, and the initiator of the examination is either one
of the members of the internal investigation commis-
sion or the person against whom such an investigation
is being conducted.

Therewith, the grounds for making a decision on the
appointment of a polygraph test within the framework of
a specific internal investigation should be the correspond-
ence of the test questions to the subject of the internal
investigation, the presence in the materials of the inter-
nal investigation of factual data indicating that the person
in respect of whom the examination is planned is trying
to hide information about the circumstances or reports
false information, or the inability to confirm or refute the
information that became the basis for conducting an inter-
nal investigation in another way. In the case of initiation
of a polygraph examination by a person against whom
an internal investigation is being conducted, the sub-
ject of making an appropriate decision is also the estab-
lishment of the actual voluntariness of such a decision.

Notably, the right to appoint polygraph tests within
the framework of internal investigations should be fixed
in the legislation regulating the activities of a particular
subject of the security and defence sector, and the proce-
dure for assigning such an examination in this area should
be regulated in a bylaw that governs the conduct of an
internal investigation or polygraph tests.

Counterintelligence and intelligence-gathering
activities. The initiator of a polygraph examination, as
a measure of psychological support for counterintelli-
gence and intelligence-gathering activities (hereinaf-
ter referred to as intelligence activities), and the person
who grants permission for its conduct, are the subjects of
counterintelligence and intelligence-gathering activities.

Since it is quite logical that in this area a polygraph
examination is one of the measures of intelligence activ-
ity, and the organisational form of this activity is the rele-
vant case, the decision on the appointment of a polygraph
examination should be made by an official who has the
right to approve the decision on the establishment of the
relevant case. As for the initiator of the examination, it
can be either an intelligence officer in charge of the case
or the head of an operational division or body. If a poly-
graph test is initiated by an official who has the right to
approve a decision on initiating a case, such official is both
the initiator of the polygraph test and the person granting
permission to conduct it.

It should be clarified that polygraph tests as
a measure of psychological support for intelligence activ-
ities can be conducted only with the voluntary consent of
the person, in addition, they are exclusively indicative for
the intelligence officer and their result does not affect the
legal status of the examined person. In addition, one of the
key points of organising and conducting these examina-
tions is the issue of privacy and secrecy.
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Considering the above, it is more correct to dis-
cuss the authority of a person to grant not permission to
conduct an examination but to agree on the feasibility of
conducting it, if the voluntary consent of the examined
person to do so is present. This provision is also based
on the fact that obtaining a person’s voluntary consent to
conduct a polygraph examination can take place both in
advance and immediately before conducting the examina-
tion based on tactical considerations, the voluntary con-
sent is the basis for conducting the examination, and any
decision of an authorised person without voluntary con-
sent does not have any legal consequences.

Regarding the legal status of the initiator of a pol-
ygraph examination as a measure of psychological sup-
port for intelligence activities, it is worth paying attention
to their obligation to provide conditions for such exam-
ination that would meet certain requirements for their
conduct and the requirements necessary for conspiracy.

In addition, for high-quality preparation for the
examination, the polygraph examiner should get acquainted
with the materials about the examined person, first of all
with the operational information accumulated on the case,
which has access restrictions. Therefore, the initiator of the
examination is obliged to provide the polygraph examiner
with the necessary information to prepare for the examina-
tion at the request. Otherwise, its lack is one of the grounds
for refusing to conduct such an examination.

Therewith, it is necessary to pay attention to the
fact that conducting a polygraph examination in this area
involves the risks of familiarising the examined person
with the information that the subjects of counterintelli-
gence and intelligence-gathering activities have, based
on the content of the developed tests. The legal status
of the initiator of the examination should include the
right to get acquainted with the prepared tests and the
obligation not to allow the possibility of communicating
information to the examined person, which may nega-
tively affect further work on the case.

In addition, in other areas of the polygraph exam-
ination, video and audio recordings of the examination
should be mandatory to assess its quality. However, when
taking measures of psychological support for counterin-
telligence and intelligence-gathering activities, the corre-
sponding decision should be made in each individual case
by the person granting permission to conduct such exami-
nation at the suggestion of the initiator. In particular, such
fixation may provide for measures that would allow iden-
tifying the person (image retouching, etc.) in relation to
whom a polygraph examination is being conducted.

Criminal proceedings. The use of a polygraph in
criminal proceedings, and especially the use of a poly-
graph examination results as evidence, is still a controver-
sial subject among both Ukrainian and foreign research-
ers and legal practitioners. As for the Ukrainian legislation,
certain changes in the recognition of polygraph tests as
a type of expert study occurred in 2015, polygraph tests
were included in the list of forensic examinations by
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adding the relevant norms (paragraph 6.8) of Section VI
of the Order of the Ministry of Justice of Ukraine No. 53/5
0f 10/08/1998 (hereinafter referred to as methodological
recommendations).

However, these provisions are not consistent with
the requirements of Part 2 of Article 84 of the Crimi-
nal Procedure Code of Ukraine?, according to the above-
mentioned provisions of the methodological recommen-
dations (which are a bylaw) limited the use of the results
of polygraph tests only to obtaining orientation informa-
tion, forming a hierarchical (subordinate) conflict.

This has affected the heterogeneity of judicial
practice in similar circumstances, which is quite logical
and expected. Moreover, it can be noted that the initia-
tor and the person who appoints the polygraph exami-
nation are participants in criminal proceedings, the list
of which is defined by paragraph 25 of Article 3 of the
Criminal Procedure Code of Ukraine?. In particular, the
initiators of a polygraph test should include the parties
to criminal proceedings, the applicant, the witness, their
representatives and legal representatives. Considering
the provisions of Paragraph 19 of the same norm*, the
initiators of polygraph tests on the part of the prosecution
can include the investigator, the victim, on the part of the
defence - the suspect, the accused, their defenders and
legal representatives.

Therewith, if such an expert examination is initi-
ated by the person in respect of whom it is supposed
to be conducted, the relevant application must contain
the voluntary consent of this person to conduct a psy-
chophysiological examination. If such an examination
is initiated by one participant in the process in relation
to another, its consideration can take place only with
the voluntary consent of the person in respect of whom
the polygraph examination is supposed to be conducted.

In accordance with the provisions of Article 242
of the Criminal Procedure Code®, an expert institution,
expert or experts are involved by the parties to crimi-
nal proceedings or an investigating judge at the request
of the defence party. Considering the provisions of this
norm, it should be noted that persons who have the right
to appoint a psychophysiological examination using a pol-
ygraph can only be ones authorised to perform state func-
tions, as a rule, this is an investigator, an investigating
judge. Other participants in the process can either apply
to the investigator and the investigating judge with a cor-
responding request, or if this refers to a party to the crim-
inal process (victim, suspect, accused), involve an expert
on a contractual basis.

In addition, concerning the powers of persons
who have the right to appoint polygraph tests, when making
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an appropriate decision, their competence should include
determining:

— if a person who is planned to be involved as an
expert in conducting a polygraph test has the neces-
sary qualifications and the right to conduct forensic
examinations;

— if the purpose of the questions submitted for the
expert’s decision is to clarify the circumstances relevant
to the criminal proceedings;

— if there a voluntary consent of the examined per-
son to conduct a psychophysiological examination both
documented and in fact;

— if the examined person is aware of the right to free-
dom from self-disclosure and the right not to testify in
relation to themselves, family members, or close relatives,
the circle of which is determined by law.

The study shows for the first time the direct rela-
tionship between the legal status of participants in a pol-
ygraph examination with the legal status of participants
in the legal relationship within which these examinations
are conducted. For the first time, the “person who grants
permission to conduct a polygraph examination” is con-
sidered a mandatory participant in a polygraph examina-
tion. The features of the legal status of the initiator and
the person granting permission to conduct a polygraph
examination, depending on the legal relations within
which these examinations are conducted, were covered.

Conclusions

In the activities of subjects of the security and defence
sector, polygraph tests are conducted only within the
framework of certain legal relations (the process of
recruitment, internal investigation, counterintelli-
gence or intelligence-gathering activities, or criminal
proceedings).

The legal status of participants in a polygraph
examination is directly related to the legal status of par-
ticipants in the legal relations within which these exam-
inations are conducted.

According to the general rule, during the exam-
ination of candidates for service (work), a polygraph
test is appointed by the relevant entity in the person
of its head based on a regulation that determines the
procedure for checking candidates. Nevertheless, if it
is necessary to resolve additional questions from the
examined person or conduct a second examination, the
initiator of the examination should be one of the employ-
ees involved in the examination of the candidate, and
the person who gives permission to conduct the exam-
ination should be the body, the head of the subdivi-
sion that made the decision to test the candidate. The

'Order of the Ministry of Justice of Ukraine No. 53/5 “Instruction on the Appointment and Conduct of Forensic Examinations and Expert
Research and Scientific and Methodological Recommendations for the Preparation and Appointment of Forensic Examinations and Expert
Research”. (1998, October). Retrieved from https://zakon.rada.gov.ua/laws/show/z0705-98#Text.

2Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.

3Ibidem, 2012.
“Ibidem, 2012.
SIbidem, 2012.

Law Journal of the National Academy of Internal Affairs, 12(2), 16-23

21 I



basis for assigning an examination should be ad hoc
regulation.

The person granting permission to conduct a pol-
ygraph examination in a particular internal investigation
is the person who appointed this investigation, and the
initiator of the examination is either one of the members
of the internal investigation commission or the person
against whom such an investigation is being conducted.

Based on the fact that the organisational form
of counterintelligence or intelligence-gatherning activ-
ity is a case, the decision on the appointment of a pol-
ygraph test should be made by an official who has the
right to approve the decision on the establishment of the
relevant case. As for the initiator of the examination, it
can be either an intelligence officer in charge of the case
or the head of an operational division or body. If a poly-
graph test is initiated by an official who has the right to
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approve a decision on the initiation of a case, such an offi-
cial is both the initiator of the polygraph test and the per-
son granting permission to conduct it.

In criminal proceedings, polygraph tests are con-
ducted in the form of a psychophysiological examination
using a polygraph. According to the requirements for the
appointment of an expert examination, the initiators of
polygraph examination must include the parties to crim-
inal proceedings (the prosecution can include the inves-
tigator, the victim, the defence - the suspect, the accused,
their defenders and legal representatives), the applicant,
the witness, their representatives and legal represent-
atives. Persons authorised to perform the functions of
the state, as a rule, an investigator and an investigating
judge can be attributed to the ones who have the right
to appoint a psychophysiological examination using
a polygraph.
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NMpaBoBMM cTaTycC iHiLiaTOpa Ta ocobu, dka
Hapa€ [o03BiN Ha NpoBeaeHHA nonirpagHoro
DOCNip)XeHHd

Onekcin Bonognmumnposud byteHKo

HauioHanbHa akageMmia Cny>kbu 6esneku YKpaiHu
03022, Byn. M. MakcnMmoBuMYa, 22, M. KM1iB, YKpaiHa

AHoTauia

AKTyasbHICTh T€MHU J0CJi/I>KeHHS 3yMOBJIeHA HEOOXiIHICTI0O YHOPMYBaHHS PAaBOBOI0 CTATYCY YYaCHUKIB
noJiirpadHUX OCTiIPKEHb SIK Cy0’ €KTIB BiAMOBIAHUX MPaBOBiJHOCHH. MeTOI0 AOCTiKEHHS € TEOpeTUYHE
OOI'pyHTYBaHHS Ta BU3HAYE€HHs MPHUKJIAAHOI CKJIaZ0BOi IPAaBOBOIO Pery/0BaHHS NoJirpadHUX JOCTiIKeHb
y cekTopi 6e3neku ¥ 060poHU YKpaiHH, 30KpeMa MPaBOBOro CTATyCy iXHiX y4acHUKiB. OCHOBY MeToA0JI0Til
HAyKOBOI'0 JOCJi/pPKEeHHS CTAHOBJIATH 3arajbHi Ta cheniajJbHi MeTOAU HAyKOBOI'O Ii3HAaHHHA, 30KpeMa
repMeHeBTUYHUMH, JTOTYHUH, CHCTEMHO-CTPYKTYPHUH, JOrMaTUYHUH, GOPMaIbHO-JIOTIYHUN METOAH, a TAKOXK
MeTo/1 y3arajbHeHHs. /loBe/IeHO, 1[0 0COOIMBICTIO MPOBeAeHHS MOJrpadHUX AOCTi/KEHb Y NisI/TbHOCTI Cy6 €EKTIB
ceKTopy 6e3meKku ¥ 060pPOHM € Te, 1110 BOHU Nepei6ayaloTh BUKOHAHHS 3aBJjaHb IIEPBUHHUX MPABOBiJHOCHH.
BianoBifiHO, cTaTyc y4yacHUKIB noJiirpadHUX AocCaifKeHb 6e3nocepeHbO MOB'sI3aHUN 3 iXHIM MpaBOBUM
CTaTyCcoOM SIK YYaCHHUKIB NMEepBHHHUX MPABOBiJHOCUH. Bu3HaYeHO, 1110 B MeXax KaJpoBOro 3abesnevyeHHs B
npoteci BUBYeHHS KaHWU/IATiB Ha c1yx0y (po60oTy) nosirpadHe focipKkeHHs IpU3HAYa€E BiJNOBIAHUI Cy0’EKT
B 0co6i Horo KepiBHMKa Ha MificCTaBi HOPMAaTUBHO-NIPABOBOI'0 aKTa, SIKUM BCTAHOBJIIOE MOPSALOK IepeBipKU
KaHIUAATiB. 3ayBaXKeHO, 10 B MeXaxX ICUXOJIOTiYHOTO 3a6e3MedyeHHsI KOHTPPO3BilyBaJIbHOI Ta OllepaTHBHO-
PO3IIYKOBOI AiJIbHOCTI pillleHHs Npo NpU3HaYeHHsI MoJlirpadHoro Joc/1i/KeHHs] TOBUHHA IPUMMaTH CIyK60Ba
0c00a, fIKa Ma€ MpPaBo 3aTBEPKYBATH MOCTAHOBH NP0 3aBeJieHHs BiMOBiAHOI cipaBu. BcTaHOBJIEHO, 1110
ininiaTopoM focaimKeHHs Moxe 6y TH SIK OTlepaTUBHUH CIIiBPOGITHHUK, y TPOBa/KEHHI IKOT0 epebyBa€ ClIpaBa,
TakK i KepiBHUK ONepaTUBHOrO MiApo3ainy a6o oprany. [IpusHayeHHs ncuxodisiosnoriyHoi ekcnepTusy i3
3acTOCyBaHHAM noJiirpada B KpHMMiHaJbHUX NMPOBA/PKEHHSX MOXKYTh iHILiIOBaTU CTOPOHM KPHUMiHa/JIbHOTO
IPOBa/PKEHHS (CTOCOBHO cebe Ta iHIIKX 0ci6), 3asBHUK, CBi/IOK (JIMI1Ie CTOCOBHO ce6e), iXHi TpeiICTaBHUKY (CTOCOBHO
0cib, iHTepecH IKUX BOHU MPeACTAB/IAITD). 3ayBaXKeHO, 1110 IcuxodisiosioriyHy ekcnepTH3y i3 3aCcTOCyBaHHAM
noJstirpada MarTh NPaBO MPU3HAYATH CJIJIUHN i CTiI9UM cyaas
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