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IligiokoB Ilerpo IlaBioBuu,

TOKTOP IOPUAMYHUX HAYK, ITpodecop, 3acayKeHnil opucT Y Kpainuy,
sacaysenuii mpodpecop HABC, npoBiganii HayKOBUI CIiBPOOITHUK By
opratisailii HayKOBOI AiAJIbHOCTI Ta 3aXUCTY IIPaB iHTEJEKTYaIbHOI BJIACHOCTI
HABC, m. KuiB, Ykpaina

Ycrumenko Tersina IlerpiBHa,

KaH/AUJAT IOPUINYHUX HayK, JAOLEHT, Ipodecop Kadeapu UBIIbHO-IIPABOBUX
nuctuitin HABC, m. KuiB, ¥Ykpaina

Konomenko funa IOpiiBHa,

JIOKTOP IOPUAMYHUX HAYK, JOIEHT, AOIEHT Kadeapu KPUMiHAIbHOTO

npouecy HABC, m. KuiB, Ykpaina

KamunoBcbkuit Onexkcanap BasnepiiioBuy,

KaHANUIaT IOPUANIHNX HAYK, CTAPITUil HAYKOBUH CIiBPOOITHUK,

3aCTYIIHUK HavyaJdbHUKA BiA/I1y OopraHisallii HayKOBOI JAisAJIbHOCTI

Ta 3aXUCTy Npas iHTesekTyanbHoi BaacHocti HABC, m. Kuis, Ykpaina

IT'EHE3A TA ICTOPUYHI BUTOKU JOBIYHOI'O
IIO3BbABJIEHHSA BOJII I ITIPOBJIEMU Y TOCKOHAJIEHH
YKPATHCBKOI'O 3AKOHOJABCTBA IIOJO MOTO
INPU3HAYEHHA TA BUKOHAHH?

Cmammsi npucesuena OOCIIOHCEHHIO THCMuUmMymy noxapauus y 6udi 008iuH0zo
nosbasnenns 60ai, nepiodie 10z0 CMAHOBACHHs. MA POIBUMKY, BUSLBIECHHIO NEBHUX NPO-
2QIUN Y HAUIOHATLHOMY 3aKOHOOABCMSI Ma 11020 NPABO3ACMOCYBAHHI, 8PE2YII0BANHIO
npoYecyarvozo NopsioKy GUHeCeHHs Il BUKOHAHHS 00BUHYBATLHOZO BUPOKY CYOY U000
11020 npusHaUens, nepeziady i 6i0oymmst, a maxoHc Po3poOLeHIHIO NOOALLUIUX HANPAMIE
onmumisauii, eymanisauii i HabaUNCeHHT 00 EBPONECUCLKUX MA CEIMOBUX MINCHAPOOHUX
cmanoapmie YyKkpaincvkozo 3aKoHo0ascmea y eusHavenii cgepi.

Knrouosi cnosa: nayionanvie 3axoHo0ascmeo, Kpuminaivie nposaoicenus, 00-
cyoose poscridyeamnis, cyoOUUHCMEO, UUBLILHUL N0306, BIOWKOOYEaHs WKOOU, 006U~
HYBAILHUTL BUPOK, BUOU KPUMIHATLHUX NOKAPamb, 008iuHe no36asients 60, 008iuHe
Y8’s3Hentsl, CMepmHa Kapa.

Y BiTUn3HsHIA HayKOBill JiTeparypi i3 3a3HadeHoi MpobJeMaTUKU 3a3BUYAil
BUOKPEMJTIOIOTH /[Ba TIEPiON CTAHOBJIEHHS Ta PO3BUTKY iHCTUTYTY MOKapaHHS y B
JIOBIYHOTO TT030aBJIEHHS BOJIL: IepIil (OHOBJIEHO-TPaHC(hOPMAIIiTHITI ) TIepio, KOJIM
B YKpaiti 6ys10 BBEJIEHO MOPATOPIl, SIKUil IPU3YTHHUB BUKOHAHHS [TOKapaHb Y BUTJISII
cmeptHOi Kapu (1995-2001 pp.), Ta cydacHuii nepioj — 3 MOMEHTY 3aKpillieHHS B
HOBOMY KPUMiHAJIBbHOMY 3aKOHO/IAaBCTBi HOBOTO BUKJIOYHOTO BWIY IOKapaHHS —
noBiuHoro nosb6asienns Boji (2001 p. — 1o TemepirHiit yac).
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To6T0, MepIIOOCHOBOIO JOBIYHOTO 11030aBJICHHST BOJIi IIPABO3HABILI CIIPABEIJINBO
BBA)KAIOTh HASIBHY /0 HbOTO BUKJIIOUHY Mipy IOKapaHHsI — CMEPTHY Kapy, sIKiii Tex
[IpUTaMaHHi BJIACHI iICTOPUYHI KOPEHI, 1110 CATAIOTH JAJIEKO B MUHYJIE.

AHasi3y04m yacu iCTOpUYHOTO MUHYJIOTO, He MOYKHA He TIOMiTUTH, 1110 32 BUKJIIO-
YeHHSIM JIUIe OKPEeMUX 3arajibHOBioMux nepiofiB (penpecii loanna IV (I'posnoro),
[Terpa I, Jlenina, Cranina) ynHHE Ha TOW 4ac pociiicbKe i pagsgHCbKe KpUMiHATIbHE
3aKOHOJIAaBCTBO, MOPIBHSHO i3 3aKOHOAABCTBOM 3apyOiKHUX KpaiH, He BifzHadamocs
SIKOIOCHh OCOOJIMBOIO JKOPCTOKICTIO.

Hampukmam, “Yaoxenne” 1845 poky, sike xistiio B Pocii 10 »KOBTHEBOI peBoToltii
1917 poky, mepemnbayano CMEpPTHY Kapy JiMIlie 3a JepsKaBHi Ta KapaHTHHHI (TOOTO
BUMHEHI I1i/1 yac emijieMiil i enizooTiil, a TaKOK MOB’s13aHi 3 HUMU) 3JI0UUHU, ITPUYOMY
TaKi BUPOKK HaOMPaJIi YNHHOCTI BUKJTIOYHO ITiCJIsT OCOOMCTOTO 1X 3aTBEPIKEHHST [IAPEM.
BikoBwii 11eH3 0ci0, 10 AKUX MOTJIa OyTH 3aCTOCOBaHA CMEPTHA Kapa, CTaHOBUB Bijx 21
110 70 pokiB. HaBiTh yurHeHHst 000010 JAEKiIbKOX YOUBCTB He TATHYJIO 3a cOO0I0 000-
B’43KOBOTO 1M030aBJIeHHS 11 BJIACHOTO KUTTH ZIEPIKABOIO.

Y1ponoB:k nepuimx peBoJIOIINHUX i TOCTPEBOJIIOIIITHUX POKiB MaJIO XTO 3 IIPe/i-
CTaBHUKIB CYCIILJILCTBA TOTO Yacy OyB 3allikaBJeHuil y HEOOXiIHOCTI CyBOPOTO JIOTPH-
MaHHS 3aKOHHOCTI. Y 3B’sI3Ky 3 IIMM HOBI COIia/liCTUUHI TTpaBUJIa 3aIpaIlioBaIn JUIle
y 1922 porti, koau OyJsio 3HAYHO PO3MUPEHO TIEPEJIK 3TOUNHIB, 32 BUMHEHHS SIKUX
IpU3Hayvaiacsl CMepTHA Kapa, a MiHiMaJbHUI BiK 3aCy/[’KeHUX /10 Hel 3Hu3uau 10 18
POKiB.

Hoga pedopma BinOynacs B 1935 potii: 6yJ10 103BOJIEHO 3aCTOCYBaHHS CMEPTHOI
Kapy 1100 ocib, siki gocstrii 12-pivHoro BiKy.

Y 1947 porii B Mekax 3arajbHOI HICASIBOEHHOI Jibepastizallii cMepTHY Kapy B
MUPHUI Yac BiaMinuim, ase HeBnossi (B 1950 porii) ii Oy/J0 MOHOBIEHO CTOCOBHO
LIMUTYHIB 1 IUBEPCAHTIB, IPUYOMY 3aKOH IIPO 1€ MaB 3BOPOTHY CHJLY.

Y 1954 porii cmepTHy Kapy 3HOBY moBepHyJsin B Kpuminanbuuii Komeke 3a Ha-
BMUCHE BOMBCTBO NPH 00TsKY0UnX obcraBuHax, y 1962 porti i mepeabauniig Takox
y nopmax KK 11os10 3rBaiiTyBasHs Ta XabapHUIITBA TIPU O0TSKYIOYMX 0OCTaBUHAX.

Haperrri, 3a KK 1960 poxy 6ysio mepexbadeto, 1o cMepTHa Kapa (PO3CTpia) sk
BUKJIIOYHA Mipa ITOKapaHH:d MOIJIa 3aCTOCOBYBATUCH JIUIIIE 1[0/I0 YOJIOBIKIB, AKi BUNHUIN
BiITIOBiZIHI 0COOIMBO TSKKI 3/10uMHU Y Billi Big 16 10 65 pokis.

Brim, 32 apxXiBHUMM JOKYMEHTAMH, 10 30€PETJINCs, BCTAHOBJIEHO, IO i IIPOTATOM
3aBepinasibHoro nepioay mii nonepeaaboro KK (tro6ro mo 1991 poky) B CPCP GyJio
cTpaveHo Tpu KiHKM i moHax 22 tuc. 4os0BikiB (96 % — 3a HaBMUCHI BOWBCTBA IIpH
00TsKyI0UMX 00CTaBUHAX), B TOMY 4ncii 15-piuawii migmitok Apkazgiin H., sxuii 3
METOI0 YKPHUTTsI PaHilile BUNHEHOI HUM KBapTUPHOI KPaAiKK1 3apybaB COKMPOIO BJIac-
HUIIIO0 KBApTUpH Ta ii 3-piuHOrO cuHa.

SIk i cmepTHa Kapa pamiliie, Tak i JOBiYHe T030aBIE€HHS BOJIi — 1€ HaliCyBOpiIa
Mipa Jiep:KaBHOTO MPUMYCY i BUHATKOBA (BUKJIIOUHA) Mipa KPUMiHAJIbHOTO MTOKapaHHS.

3rigno 3i cr. 64 KK Ykpainu, 1oBiute mo30aBieHHsT BOJIi BCTAHOBJIIOETbCS 3a
BUMHEHHS OCOOJIMBO TSKKUX 3JI0YHMHIB, 3aCTOCOBYETHCS JIMIIE Y BUMAAKAX, CIEIiaTIbHO
nepeabadeHrx KprMiHaJIbHIM KOIEKCOM, SIKIIO CY/I HE BBaKAE 32 MOKJIMBE 3aCTOCYBaTH
1o30aBJIeHHsT BOJIi Ha rieBHUiT cTpoK (4. 1). J[oBiute mo36aB/ieHHsT BOJIi He 3aCTOCOBYETHCS
10 0cib, 110 BUMHUJIM 3JI049MH Yy Bimi 10 18 pokiBs i 10 ocib y Bili moxas 65 pokis, a
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TaKOK /10 JKIiHOK, 110 OyJIM B CTaHi BariTHOCTI i/l Yac BUNHEHHSI 3JI09MHY ab0 Ha MO-
MEHT MOCTaHOBJIEHHs BUPOKY (4. 2) [1].

JloBiuHe mo36aBienHs BoJi nepenbadero 17 crarrsavmu Ocobsmsoi yactunn KK
Ykpainu 2001 poky, mpakTU4YHO, sIKi BiATBOPIOIOTH MiepeBaykHO Ti sk HopMu KK Ykpainu
1960 poky, caHKIIil SKuX 1epeadadasy cMepTHy Kapy. 1le 310unHM TIpoTH 3aca/l HaIlio-
HasbHOI Oe3mexkn Ykpainu ta ii Hapoxy (4. 3 cr. 110 KK Ykpainu — “ITocsranust Ha
TEPUTOPIaIbHY ITiCHICTH i HeloTOpKaHicTh YKpainu”; u. 3 ct. 258 — “TepopucTuaHmii
akT”, Mo Mpu3BiB 10 cMepTi Jioanuay; 4. 3 ct. 321-1 — “@anbcudikartist JikapcbKux
3ac00iB ab0 06ir (aabcrikoBaHUX JTiKapChKUX 3ac00iB”, SIKIIO BOHM CIIPUYMHUIN
cMepTh ocobu abo iHII TSKKI HAC/iAKK1, a00 BUNHEHI B 0COOJNBO BEJIMKUX PO3Mipax;
IIPOTH JKUTTS Ta CTaTeBOi cBOOOM i ctaTeBoi HegoTopkaHocti ocobu (4. 2 cr. 115 KK
Ykpainu — “Ywmucte BOMBCTBO” 3 00TsLKyounMu oOctaBuHaMu; 4. 6 ct. 152 “3reas-
TyBaHHs” Ta 4. 6 cT. 153 “CekcyajnbHe HACKIBCTBO” 3 O0TSIKYIOUMMU 0OCTaBUHAMK);
IIPOTH JKUTTSI CHeIialbHIX Cy0’eKTiB 370unHHOr0 ocsirans (ct. 112 — “Tlocsranus
Ha JKUTTH JIep;KaBHOTO YU TPOMAJICHKOTO /isiva; cT. 348 — “IlocsiranHs Ha )KUTTS TIpa-
IIiBHUKA TTPAaBOOXOPOHHOTO OPTaHy, 4eHa TPOMaJICbKOTO (DOPMYBAHHS 3 OXOPOHH TPO-
MaJICBKOTO MOPSIIKY 1 JepKaBHOTO KOPAOHY abo BiiicbkoBocy:kO0BIs”; cT. 348-1 —
“Ilocsiranns Ha kUTTS KypHasicta”; ¢T. 379 — “Ilocaranns Ha JKUTTS CyTi, HAPOIHOTO
3acifiaTesiss 4u MPUCSIKHOTO Y 3B’SI3KY 3 iX MisIJIBHICTIO, TIOB’SI3aHOI0 i3 3/1ilICHEHHSAM
npaBocyaas” i ct. 400 — “ITocsiraHHsT Ha JKUTTST 3aXUCHUKA YU MIPECTaBHUKA 0COOH y
3B’SI3KY 3 JiAIbHICTIO, TTOB’SI3aHOI0 3 HAJIAaHHIM IIPABOBOI I0MTOMOTH” ); TIPOTH TIOPSIKY
HECEHHST BIIChKOBOI CJIy:KOU, MUPY, G€3MeKH JIIOJICTBA Ta MisKHAPOIHOTO TIPABOIOPSIIKY
(4. 5 c1. 404 — “Omip HAYATBHUKOBI 260 MPUMYTITYBaHHSI FIOTO /10 TIOPYIIEHHS CITYKOO0BUX
000B’sI3KiB 3 00TsKyI0OUnMHU 00cTaBUHAMIE; 4. 2 ¢T. 438 — “TlopyIiieHHs 3aKOHIB Ta 3BU-
4aiB BillHN MOEIHAHI 3 YMUCHUM BOUBCTBOM; . 2 cT. 439 — “3actocyBanHs 36poi ma-
COBOTO 3HUINEHHs”, M0 CIPUYMHILIO 3arubestb ofeil abo iHIm TsKKI Haciaky; a4. 1
cT. 442 — “Tenornun’; cr. 443 — “llocAranHs Ha JKUTTS MPeCTaBHUKA iIHO3€MHOI Jiep-
xau” i 4. 3 cr. 447 — “HaiiMaHCTBO”, 1110 TIPU3BEJIO [0 3arubesti JIOANHN).

3ampoBaKeHHA B HAITIOHATbHOMY 3aKOHO/IABCTBi iHCTUTYTY JOBIYHOTO mo36aB-
JIEHHA BOJII CKPaBO CBi{YUTH TAKOX IIPO 3MiHY IIPIOPUTETIB JEPsKaBHOI IMOJTITUKH i
710 EBPONENCHKUX Ta CBITOBUX MiKHAPOJHUX CTAH/APTIiB.

Boxnouac mpotsirom MuHyaux 20 pokiB BimOysIocs 4MMaIo 3MiH Y TPaKTHUII
[PU3HAYEHHS, BUKOHAHHS i BiZAOYTTS 1bOrO BUAY KPUMiHAJIBHOIO TOKapaHHs, 110
BUCBITJIU/IN i TIeBHI MIPOTAJIMHU 1X 3aKOHO/IABYOT0 PEryJII0BaHHS i IPAaBO3aCTOCYBAHHSI
CKJIQJIOBUX 3a3HAYEHOTO iHCTUTYTY.

Cepen HaifakTyaJabHIIINX TIPOOJIEM BUHECEHHSI CYIOBUX PillleHb Y BUJIi JOBIYHOIO
mo36aBJIeHHsT BOJIi Bce OijIbllle BHCBITIIOIOTHCS MPOOJEME ITPABOBOTO, KaIpPOBOTO,
(iHaHCOBOTO Ta MaTepiaJbHO-TEXHIYHOTrO 3a0e3MeueHHs] BUKOHAHHS TOKapaHHs 3a3Ha-
YEHOI'0 BU/LY; BIICYTHICTh HAJIEXKHUX YMOB /IJIA yTPUMaHHA OKPEMOI Kareropii acy-
JKEHMX; PO3pObJIEHHS HayKOBO OOIPYHTOBAHOI TEHEHIi BUKOHAHHSI I[bOIO BHILY
MMOKapaHHs, 3aCHOBAHOT HA BUMOTAX Mi’KHAPOAHUX CTaH/ApPTiB TOBO/KEHHS 3 yB'S3-
HEHUMU 1 3aCy/)KeHUMMU; TIOCTiliHI 4McebHi CKaprd OCTaHHIX 100 MOPYIIeHHs X
npas 10 €BporieiicbKoro cy/y 3 Mpas JIOAUHU; TIPABO 3aCY/[KEHOTO /10 TTOKAPaHHS Y
BU/Ii IOBIYHOTO 11030aBIeHHS BOJIi Oy TH 3BiIbHEHNM 3 YCTaHOBYM BUKOHAHHS ITOKapaHb
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IILJISIXOM TIOMUJTYBaHHs aG0 YMOBHO-IOCTPOKOBOTO 3Bi/IbHEHHSI, peasli3allisl yB'I3HeHUMM
1 3aCy/PKEHUMU JI0 TIOKapaHHd Y BU/I JOBIYHOTO 1mo36aBJIeHHS BOJIi KOHCTUTYIINHUX
paB i 000B’A3KiB TOIIIO.

3BiCHO, 1110 3a3HaYeHe BUIIE He MOIJIO He IPUBEPHYTH JI0 cebe yBary BiTYM3HSIHUX
Ta 3apyOiKHUX HAyKOBIIB, Bitomux yuenux i mpaktukis (K.A. ABryxosa, IO0.M. AHuro-
HaHa, €.10. bapama, A.I. boratuprosa, I.I. Boratuprosa, O.1. boratrupsosoi, B.B. I'o-
aiam, M. Hdaubmmua, O.M. [Ixyxu, O.I. Koxba, .M. Konoryhna, I.O. Pamosa Ta
iH.), @ TAKOK CTAJI0 TIOTYKHUM TIOTIITOBXOM /IO TIPOBEIEHHS CePii KOMIIJIEKCHUX HAYKOBUX
nocaimkensb (JI.O. Mocremanioka, C.B. Ilapioka, O.B. Xopomiyna i in.).

OpHak, 3a3HaueHi Ta iHIII AOCiIHUKNA HaMarajancs TIYMAuyuTH TOHSATTS TOKapaHHs
y BUJIi IOBIYHOTO 1M030aBICHHS BOJIi, aHAJII3YIOUM IPOOJEMH i 0COOIMBOCTI PETY/TFOBAHHS
HOPSIJIKY WOTO MPU3HAYEHHS i BiOYBaHHS 3 ypaXyBaHHSIM iHANBIyaaIbHOTO IiIXOIY,
0COOMCTOrO JOCBiY Ta Mij KyTOM 30pY BJACHUX HayKOBUX Haj0aHb.

3[a€ThCs IBHO HEOCTATHBOIO /10 Ii€l mpobeMaTky yBara OyJia it 3 GOKy Inu-
POKOI'0 KOJIa BYUEHUX-TIPOIECYAJIICTiB, @ TAKOK HAYKOBI[IB IIMBIJIbLHO-IIPABOBOI rajy3si,
30KpeMma, 1[0/10 IIMBIJIbHO-IIPABOBOI Bi/IITOBi/JaJIbHOCTI /I0BiYHO YB'3HeHUX y (popMaTi
BUPIiIlIEHHS 3aIBJIEHUX MIO/I0 HUX M030BiB y KPUMiHATBHUX ITPOBA/LKEHHSIX Ta PEATbHOTO
BiZIIKO/yBaHHA CIIPUYMHEHUX HUMU 30UTKiB.

3a odiniitanmu garrnmu Minictepersa foctuitii Ykpainu, cranom Ha 01 Gepestst
2021 poky B kpaini y 182 ycranoBax BUKOHaHHS MOKapanb (29 3 sIKUX po3TalloBaHi
Ha Tepuropii /loHenbkoi Ta JIyraHcbkoi obacTeil, HEMiIKOHTPOJIbHIIT OpraHaM BiT4n3-
HSTHOT JIep’KaBHOI BJIau, 5 — Ha TUMYACOBO OKYTIOBaHiit Teputopii ABTonomHoi Pec-
ny6siku Kpum) yrpumysanocst 49472 ocobu. Cepen nux: 5580 oci6 — 3a ymuche
BOUBCTBO, 2734 — 3a HaHECEHHsI YMHUCHOTO TSIZKKOTO TLIECHOTO YITKO/KeHHs, 6188 —
3a pos6iii i rpabix, 11331 — 3a kpamizkky, 539 — 3a srBasntyBanssi, 10 — 3a 37104nHI
IPOTHU OCHOB HarioHanbHOI Oe3rekn, 4730 ocib, 3acykeHnx Ha cTpok monax 10 pokis.
Y Bumi poBiuHOro mo3GaBieHHsT BOJI BimOyBasu mokapanhs 1548 sacymkenux (3
01.01.2020 poky ix umncio 36imbmmmocs Ha 12 oci6), me maiitzke 800 3acyKeHIX 0Yi-
KyBasii HAOyTTsSI BMPOKAMHU MIOMO iX MOBIYHOTO yB'si3HeHHsI 3aKonHHOi cuim. Cepern
ocib, 110 BizOyBaOTh OKapaHHs y BU/I HOBIYHOTO 1mo306aBjeHHs BoJIi, Oy/ao 1525 4o-
J0BiKiB 1 23 xinku [2, c. 1].

[TopiBHioOUM 11i /aHi 3 HaBe/EHOIO BUIIlE KiJIbKICTIO BUKOHAHUX BUPOKIB IPO
cmepTHY Kapy npotsarom aii KK 1960 poky, He Mo)kHa He TOMITUTH, 110 3arajbHe Y-
¢J10 0Cib, 3aCy/KEHUX JI0 JJOBIYHOTO TI030aBJICHHS BOJIi, 3HAYHO CKOPOTHJIOCS (3 22 THC
oci6 3a 35 pokiB 1o 2,3 tuc 3acymkenux 3a 20 pokis). BogHowyac He MOKHA He 3Bep-
HYTHU yBary Ha 3HauHe (Mailke y BiciM pa3iB) 3pOCTaHHS cepell HUX KiJIbKOCTi JKiHOK
(3 3 no 23).

Ykpaina, 10 peui, cborogni — ennHa 3 kpain nmocrpansgucbkoi CH/I, ne nosiune
YB’SI3HEHHSI MOITNPIOETHCS Ha JKiHOK, B TON Yac KOJM B yChOMY CBiTi HasIBHICTb UM Bifl-
CYTHIiCTb y KpaiHi M0BiYHO yB'SI3HEHUX KiHOK € IIOKa3HUKOM Ha/>KOPCTOKOCTi Cy-
CIIJIbCTBA.

OpHi€ro 3 HalicepiHO3HINTIX MPOOJIEM, TIOB'SI3aHUX 3 iICHYBaHHSAM B Y KpaiHi TAKOTO
BUJly MOKApaHHs, sIK JIOBiYHe M030aBJIEHHST BOJI, € CTiiKa TEHIEHIls] TOCTIHHOTO
30iJIbIIIeHHST 3araibHOI KibKoCTi 3acymkennx (y cepenabomy Ha 100 ocib mopiuHo).
3 oxHOTO GOKY, Iie TIOSICHIOETHCSI, SIK MU BBAJKAEMO, HETOCKOHAICTIO HAI[IOHATHLHOTO
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3aKOHO/IABCTBA, a TAKOK MOIIMPEHOI IIPAKTUKY JJOCYI0OBOTO PO3CJIiyBaHHS i Cy/IOUNHCTBA,
KOJIM HEPiZIKO JOBiuHe 030aBJICHHS BOJII IPU3HAYAETHCS HABITh CIIIBYYaCHUKAM, SIKi
Ge3rmocepeIHbO He BUMHIOBAIM 3JI0YMHY i He mepeOyBain y Micili HOTO BUMHEHHSI.

CporojiHi 3acysKeHi 10 JOBIYHOTO YB'sI3HEHHS BifOyBaloTh oKapaHHs y 12 Bu-
MpaBHUX KOJIOHisAX (cekTopax) Ta 22-x caigumnx izongropax. Ha ¢doni HeBnuaHOTO
3pOCTaHHA KIJIBKOCTI TaKMX 3aCy[KEHUX HEBJOB31 He BUCTAYaTUMe MiClb JId iX
TpuMaHHs. [le BuMarae HeBiJIKJIaHOTO TONIYKY HOBUX (DOPM BHUKOHAHHS 11HOTO T10-
KapaHHA Ta PO3IJIALY MOKJIMBOCTI IOCTPOKOBOTO 3BiJIbHEHHA Bi/l HBOTO 3aCYy/KEHUX,
3aMiHM HeBiZOYTOI YaCTHHM IMOKapaHHsS Y BH/i AOBIYHOrO 1m030aBJIe€HHST BOJI OiJIbIil
M'SIKMM, perjJaMeHTYBaHHSI ITPOIECYaJbHOTO TMOPSI/IKY BUKOHAHHS CY/JOBUX PillleHb
o iX MPU3HAYEHHS i BiAOYTTS TOIIO.

3 orJIsAMy Ha 11e, He IOCUTD JOCKOHAJIOW0 3/1a€ThCsl HaM i Ha3Ba CaMOTO IOHSTTS
“nmoBiuHe MO36aBJeHHST BOJII”, PO MO BKe HEOJHOPA30BO HArOJIONIYBAJOCS B
JiTepaTypHUX JLKepeJiax.

Baroma yactrHa 3a3HadeHUX IPoOJIeM i MIIAXIB iX po3B’si3aHHs OyJia IPeIMeTOM
yBaru BepxoBHoi Pajin Y kpainu, 30kpema, mpu po3rJsijii 3akoHonpoekTy Bin 03.12.2014
Ne 1218, ininitioBanoro Hapoxaumu aernytatamu B.B. Uymakowm, O.I1. ITpomanowm,
A.A. KoxewmskinnMm Ta iH. “IIpo BHECeHHs 3MiH /10 IeSTKMX 3aKOHOABUNX aKTiB Y KpaiHu
III0/I0 3aCTOCYBAHHS TIOKapaHHs Y BUJII AOBiYHOTO 1mo36aByeHHs Boui”. Ileit 3akoHO-
MPOEKT, Ha CJIYITHY AYMKY HOTO aBTOPIB, Y pasi yXBaJeHHs 3HAYHO CIIPUSB OU 3aXHUCTY
IpaBs i 3aKOHHUX IHTEepeCiB ocio, 3aCYPKEHUX /10 JOBIYHOTO 11030aBJICHHS BOJIi, YJICHIB
iX ciMeii, 103B0OJIMB GU ryMaHi3yBaTH YMOBHU IX TPUMaHHs Ha MPUHIIUIIAX HEYXUILHOTO
nonep:xkanasa Koncrutytii Ykpainu, BuMor 3araibHOi JeKJapallii 3 mpaB JIOIUHH,
IHITTMX MiKHAPOHUX TPABOBUX HOPM i CTaHIAPTiB MOBO/IXKEHHS 3 YB SI3HEHUMHU, CTBOPUB
O peasibHi MOJKJIMBOCTI CKOPOYEHHSI YMCEIbHOCTI 3aCyIKEHHUX JI0 IIbOTO BUJLY TIOKapPaHHST
3 OZIHOYACHMM 3a0e3TeYeHHIM Ge3MTeKH CYCIIIbCTBA i AepiKaBH.

Brim, cepiiosHO MOBEpHYBCS A0 HUX MPoOIeM BiTuM3HsHMI [lapiaaMeHT Jiie
gepes OibIl HiK 6 POKIB MOCIIiJIb, BiKe Y HOBOMY CKJIMKaHHI I €10 3MiHeHOMY (op-
Mari.

04 6epesnst 2021 poxy Bepxosha Paia Ykpainu npuiitsiia 3a OCHOBY, yXBaJIMBIIIN
B IlepiioMy unTanHi, 3akoHOPoeKTH Ne 4048 i 4049 111010 TpuBe/IeHHS 3aKOHO/IAaBCTBA
Ykpaiau y BiINOBiAHICTD 3 TpakTUKOIO EBPOIEICHKOTO CY1y 3 MpaB JIOAUHY (fami —
C€CILJI). 1li 3aKOHOIPOEKTU CIIPIMOBAHI IepeyciM Ha BIPOBA/KEHHS MeXaHi3My
O/IAJIIIIOT TyMaHi3allii mokapaHHst 1Jist 0ci0, 3aCyKEHUX JI0 JOBIYHOTO 1M036aBJIEHHS
BOJIi, OCKiJIbKM Ha ChOTO/IHI B YKpaiHi BifICyTHIN Mi€BUIT MeXaHi3M TTOM SIKIIIEHHS T10-
KapaHHS I[0JI0 TaKUX OCi0.

3axononpoekt Ne 4048 nependauac BHeceHHsT 3MiH 10 KprMiHaIbHO-BUKOHABYOIO
Kojiekcy Ykpainu, a 3akoHonpoekT Ne 4049 — no KK i KIIK Yxkpainu mo/o 3ampo-
Ba/KEHHS MeXaHi3MiB moca0IeHHS [OKapaHb y BUIJIAI JOBIYHOIO 11030aBJIeHHS BOJI.

30KpeMa, MPoNoHy€eThcd BU3HAUUTHU B 4. 2 ¢T. 31 KIIK MoxknuBicTb 3aiiicHeHHs
KPUMIHAJIBHOTO TIPOBA/KEHHA B CY/I EPIIOl iHCTAHIIIT Y BUNAJIKAX PO3TJIALY TUTAHHA
PO 3aMiHy HeBiZOyTOi YacTWHM IOKapaHHS y BHII AOBIYHOrO MMO30aBJIEHHS BOJI
Gisbin M'stkuM y opsanky cr. 82 KK Ykpainu koseriaibHo CyoM y CKai 3 Cyauis,
a TaKOX Tepe0adrTy TIPABOo CyLy BUPIIIyBATH 3a3HaYeHe MUTAHHS ITi/l 4aC BUKOHAHHS
BupokiB (1. 3 u. 1 ct. 537 KIIK).
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Boke mona aBa poku y BepxosHiit Pazi Ykpaitu riepeOyBae 11ie O1H 3aKOHOIIPOEKT
Ne 2033-a, sikuit epedadae MOPSIIOK i MEXaHi3M MEPETJISIIY CIIPAaB HEBUHHO 3aCy/KEHNX
JT0 IOBIYHOTO yB'sI3HEeHHs i 3abe31edyBaTnMe MPaBo TaKMX 3aCy/LKEHNX Ha CIIPABEJTBHUIT
CyZl i IpaBOCY/IHUI BUPOK.

Croroani Ykpaina nocizae nepiie miciie cepezr 50 €BporeiichbKux Kpaid 3a KiJib-
KiCTIO ZIOBIYHO yB sI3HEHUX, SIKi MPAKTUYHO He MAIOTh HisIKUX MEPCTIEKTHUB HA 3BiJTbHEHHS
Bi/l TAKOTO yB'sI3HEHHS, iX KibKicTh pocsiria Bxke 1540 ocib.

Sk moBiomuiste Ha cBoiii cropinil y Facebook mpaBosaxucuuk, Koopaunarop 3
npaBoBoi pedopmu y Koncysaprarusniii micii €C B Ykpaini Bagum Hosran, €spo-
NeMChKUiA Cy/1 3 TIPaB JIIOJIMHU HEll[OJIaBHO yXBaJuB pilieHHs y crpasi “IleTyxoB nportu
Ykpainn”, B SKOMy BH3HaB, IO YKpalHCbKe [OBiYHe MOKapaHHS rpybo TOPYIIye
1IpaBa JIOAVNHHU.

“Tenep € TBepAW IOPUAUYHUN apryMeHT: B YKpaiHi HeMae peasicTU4YHOI
MepPCIeKTUBY 3BiJIbHEHHS Bi/l 1[bOTO MMOKapaHHs~, — HATOJIONIYE BiH, 3a3HAYAIOUN TIPU
IIbOMY, 1110 “Mi3epHUIl 1IaHC HA TIOMUJIYBAaHHS HE € TaKOIO IepPCIeKTUBOI0”.

“SIk Hacaiziok, — yneBHeHU aBTop, — YKpaiHa MOPYIIye MPaBO 1UX 3aCy/IPKEHUX
He OyTH TiUTAHUMI KaTyBaHHSIM Ta iHIITOMY HEHAIEKHOMY TTOBOJKEHHIO YK TIOKAPAHHIO”.

[IpaBosi nmozutii €CIIJI MmatoTh cyTTEBE 3HAUEHHS /IJIs1 YIOCKOHAJIEHHS 3aKOHO-
JMaBCTBa YKpaiHW, 3yMOBJIOI0YN HEOOXiHICTh BHECEHHSI 10 HBOTO Bi/ITIOBITHIX 3MiH.

[IpoMy crpusi€ TaKOK aKTUBHE BUKOPHCTAHHS 3apyOiKHOTO €BPOIENCHKOTO i
CBITOBOTO JIOCBi/ly PO3B’sI3aHHS IOCUTH CEPUO3HOI 11 HAJITO HETIPOCTOT Hp06JIeMI/I MOBiY-
HOTO 11030aBJIEHHS BOJIi, 3aIIPOBA/IKEHOT0 B 3aKOHOAABCTBI OiibI Hisk 60 KpaiH cBiTy.

¥ 3akonomascti Criomydenux [lItaTiB AMeprky, HAITPUKIIAI, TOBiUYHE 11030aBJICHHS
BOJIi IOEJHYE B co0i K aOCOMIOTHUH, TaK i BITHOCHU BUT IOKapaHH:A, a TAKOK HABIThH
MOMIaTKOBUH MapasieTbHUil CTPOK T030aBJIeHHS BOJII.

Tak, Bepxosuuii Cyn CIIA Bunic 17.07.2019 odiniiinuii BUpOK KOJUITHBOMY
HapKOOAPOHY-MIIbpAEPY, BitoMoMy 3a mpisBrcbkoM Ejb-Uaro, BUSHAUMBIIT [TOKapaH-
Hs1 Y BUTJISIIL IOBiYHOTO TepMiny yB'si3Hentst ta 1ie 30 pokiB mo36aBJieH s BOJ, a Ta-
KO 3000B’s13aB MOr0o BUILJIATUTH B SKOCTI KOMIIEHcAIlii 3a 3a0IAHY IIKOAY HOHA/L
12 mapn non. CIIIA.

To6To, MOoBiYHE yB'sI3HEHHSI B il KpaiHi Moxke OyTH aOCOTIOTHUAM, SIKIIO BiCYTHi
3araJibHi MiICTaBy JIJId 3BIJIbHEHHA 3aCy/PKEHOT0, 1 BIIHOCHUM — KOJIM TaKi Ii/[CTaBU
€ y HasiBHOCTi. Bogrovac 3akoHomaBctBo CIIIA miepenbatae MOKIUBICTD TIPU3HAYEHHS
CaHKIIii, 1110 IePEeBUIILYIOTh HaBiTh MAKCUMAJIbHO MOKJIMBUN TIEPiOJL JKUTTS 3aCY/I3KEHOTO
3 HaJIaHHSM ITpaBa Ha peasti3allilo TaKoi MOKJIUBOCTI CY/IOM, IO CyTlepednTh (y HAIIOMY
PO3yMiHHI) IiJIsIM i MeTi TPU3HAYEHOTO TIOKAPaHHs. 3aKOHOIABCTBO 0araThoX IITATIB
He BiIMOBUJIOCSI TIPU IIHOMY i BiJl 3aCTOCYBaHHSI CMEPTHOI Kapy y TOH M iHIIUH CIIOCi6
(B OCHOBHOMY Tle CMepTesibHa iH €KIlist aO0 MOBIIIEHHST YU €JIEKTPUYHUI CTIIEID ).

He ckacoBaHa Buia Mipa IoKapaHHsSI y BUAi CMePTHOI Kapu i 30epiraerbcs ma-
paJiesIbHO 3 OBIYHMM 10o36aBIeHHAM BoJIi Takox y Binopyci, Kasaxcrani, JlaTsii, 6e3-
aIbTePHATUBHOIO (KPiM 11030aBJI€HHS BOJIi HA TIEBHUW CTPOK) 3aJIMIITAETHCSI CMEPTHA
Kapa B 3akoHozmaBcTBI Kupruscrany, Tamkukucrany, Y36ekucTany.

Y CHIA, Bensrii, Comani, Typeuuni, Ispaini, Kyo6i, Kurai nosiuHe mos6asjieHHs
BOJII He IPU3HAYal0Th HEITOBHOJIITHIM, y Pocii Take nmokapaHHs MOXKe 3aCTOCOBYBATUCh
JIMIIe 00 4Y0JIOBiKiB y Bimi Bixm 18 mo 65 pokis. Bognouac 20.07.2020 B CIIIA
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3acy/IMIu JI0 IOBIYHOTO yB’SI3HEHHd TiJJTiTKa 32 CTPIAHUHY B »KUTJi. [lesaki kpainu
(Bourisist, Bocnis i I'eprieroBuna, Bpasuiist, Benecyena, /Jominikancbka peciyOorika,
ExBazop, Icnanis, Komym6ist, Pecriy6iika Korro, Makao, Mekcuka, Hopserist) cka-
CyBaJIM JIOBiuHe 11030aBJIeHHS BOJI 3 TepeabadyeHHsM MakcuMaabHoro (Bix 21 mo 60
POKiB) CTPOKY yB'SI3HEHHSI.

3 mocuJIaHHAM Ha 3apy6i>KHI/HFI JIOCBiJl, OCTaHHIM 4acoM J€esKi BUeHi BiTUM3HSIHOL
HAyKU B Tajy3i KPUMIHOJIOTI], KpUMIHAJIBHOIO Ta KPUMiHAJIbHO-BUKOHABYOIO IIpaBa
BIZICTOIOIOTH i/1€10 BIZITHOBJIEHHA B HAIlIOHAJIbHOMY 3aKOHO/ABCTBI CMEPTHOI KapH, dKa
Mae€ iCHyBaTH sIK aJlbTepHATHBA JOBIYHOTO 1M030aBJICHHS BOJI 3a TIEBHKUX YMOB i IPOIIELYD,
4iTKO BU3HAYEHMX Y 3aKOHI (IIpOoIiecyaabHUI MOPSIOK TIEPEBIPKY 3aKOHHOCTI i 00T pyH-
TOBAHOCTi BUPOKY, TEPMiHU TaKOi MepeBipKu i BAKOHAHHS BUPOKY, CTaH 37I0POB’ CY-
6’eKTa 3JI0YMHY TOIIIO).

SIx Ha HaI po3Cy/l, HaBPsI/L Y 1€ JOPEUYHO POOUTH CHOTOHI.

BinmoBy Bif cMepTHOI Kapu i 3alIpOBA/P)KEHHS B HAIliOHAJTbHOMY 3aKOHO/IaBCTBi
aJbTEPHATUBHOTO i KPUMiHAJBHOTO MOKapaHHS y BU/I JOBIYHOTO 1030aBIeHHS BOJIi
MU PO3I[IHIOEMO OJHUM i3 HallBasKJIMBILINX KPOKiB i HajmbaHb He3aleKHOI YKpaiHu Ha
0OpaHOMY HEO IIISXY HaloJIerJMBOI i Oe3aJbTepHATHBHOI PO30YIOBU Cyd4acHOTO
IIPaBOBOTO JIEMOKPATUYHOI'O CYCIIJIBCTBA 3 AKTUBHUM MOT'0 IIPOCYBAHHAM JI0 €BPOIENCH-
KOTI'O i CBITOBOIO IIMBIJII30BAHOIO IIPABOBOTO IIPOCTOPY.

Tomy OisbIll HaraJbHUM BBasKaJu O OiIbII aKTUBHY MOOILIbHY KOMILIEKCHY
po30ysOBY ¥ YHOCKOHAJIEHHS YKPaiHCHKOTO 3aKOHOMABCTBA IOJ0 OIMBII BAATIOTO
BU3HAUEHHS HA3BU 1[bOTO BU/Y TIOKApaHHs (HAIPUKJIAA, Y BUI “IIOHAJICTPOKOBOTO T10-
30aBjieHHs BOJIi” ab0 “MOHAZCTPOKOBOTO YB'sI3HEHHS” 9M “NOHAATPAHUYHOTO CTPOKY
1mo36aBJIeHHsT BOJIi”), BPEryJIIOBaHHS MPOIECYATbHOTO MOPSIIKY BUKOHAHHS OOBHMHY-
BaJILHOIO BUPOKY CY/LY IIPO HOTO MPU3HAYEHHS i BiZIOYTTsI, B TOMY YHCJI 3 ypaxyBaHHIM
MPOTIO3UIIIH i ToOaKaHb, HABEJIEHNX HAMU y OKpPeCJeHOMY Buiile popmari.

BesaibTepHaTHBHOIO 000B’SI3KOBOIO YMOBOIO TIEPETJISIY CYIOM OOBUHYBATBHOTO
BUPOKY II0/I0 IOCTPOKOBOT'O 3BiJIbHEHHS IOBIYHO YB'I3BHEHUX BiJ| [TOAJIBIIIOrO BitOyTTs
MOKapaHHs, sIK HAM 3[A€ThCsI, MAIOTh OyTH 3aKOHOAABYO BU3HAYEHI BUMOTH OO
IIOBHOTO BIJIIIKOyBaHHA HUMU 3AIIOIIsAHOI IIIKOU OTEPIILIUM BiJl YYUHEHOIO 3JI0YUHY,
3aKpillyieHi mporecyanabHi MeXaHi3Mu MiZATOTOBKY, TPUNHATTS, IePeBipKuU Ta peaJtisailii
TaKUX CyZI0OBUX PillleHb TOIIO.

[likoM 3p0o3yMmiJio, 1110 11e BUMara€ BHECEHHs BiIIOBiIHUX 3MiH i JONTIOBHEHD /10
YUHHOTO HaIliOHAJbHOTO 3aKOHO/aBCTBa, 30kpema, KK, KIIK, KBK, IIK Ykpainuy,
iHIMUX HOPMATWBHO-TIPABOBUX aKTiB. HamparoBaHHs i ampolaitisi MPOEKTIB TaKNUX
3MiH i JIOTIOBHEHB, Ha Hallle IIEPEeKOHAHHSI, € TEMATHKOIO HACTYITHIX HAYKOBUX ITyOJIiKaIliit
Ta 06roBOPEHbD Y JITEpaTypi, i/ Yac HAYKOBUX i HAYKOBO-TIPAaKTUYHUX KOH(EPEHIIil,
KpYIJINX CTOJIIB Ta ceMiHapiB.
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GENESIS AND HISTORICAL ORIGINS OF LIFE IMPRISONMENT
AND PROBLEMS OF THE IMPROVEMENT OF UKRAINIAN
LEGISLATION ON ITS IMPOSITION AND DEPARTURE

Research article is devoted to the study of the institution of life imprisonment,
periods of its formation and development, identification of certain gaps in national
legislation and its law enforcement, regulation of the procedural procedure for sentencing
and execution of a court verdict on its appointment, review and serving, and further
optimization, humanization and approximation to European and world international
standards of Ukrainian legislation in a particular sphere.

The introduction of the institution of life imprisonment in national legislation
clearly indicates a change in the priorities of state policy and strategies in this area,
its further optimization and humanization, approximation to European and world
civilized international standards.

At the same time, over the past 20 years there have been many changes in the
practice of appointment, execution and serving of this type of criminal punishment,
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which highlighted certain gaps in their legislative regulation and law enforcement of
the components of this institution.

Among the extremely difficult problems of issuing and enforcing court decisions
in the form of life imprisonment are increasingly highlighted problems of legal,
personnel, financial and logistical format, lack of proper conditions for detention, lack
of scientifically sound concept of the improvement of the mechanisms of an execution
of this type of punishment, standards of treatment of prisoners and convicts, constant
numerous complaints of the latter about the violation of their rights to the European
Court of Human Rights, the inability of a person sentenced to life imprisonment to
be released by pardon or parole, restrictions on the implementation of prisoners and
convicts life imprisonment of constitutional rights, freedoms and responsibilities, etc.

The name of the very concept of “life imprisonment” does not seem perfect
enough.

This publication highlights a significant part of them and the authors’ vision of
some options for ways to solve these problems, taking into account international and
foreign experience.

Keywords: national law, criminal proceedings, pre-trial investigation, legal
proceedings, civil action, damages, conviction, types of criminal penalties, life
imprisonment, life imprisonment, death penalty.
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