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CIVIL CLAIM IN CRIMINAL PROCEEDINGS REGARDING APPLICATION
OF MEASURES OF THE EDUCATIONAL AND MEDICAL NATURE:
THE PROBLEMS OF THEORY AND PRACTICE

The article is devoted to the study of the problems of theory and practice of
presenting a civil claim in criminal proceedings regarding the use of compulsory
measures of educational and medical nature. For this purpose the theoretical
approaches and opportunities of solving law enforcement issues as for providing a
civil claim in certain categories of criminal proceedings are analyzed.
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CrarTs mpUCBAYEHA OCIIHKEHHIO MPOOIIeM TeOpii Ta MPAKTHKH MPEJ SIBICHHS [IH-
BLIBHOTO MMO30BY y KPUMIHAIBHOMY MPOBA/DKEHHI CTOCOBHO 3aCTOCYBAHHSI IPUMYCO-
BHX 3aXO0/[iB BUXOBHOI'O Ta MEANYHOTO XapakTepy. 3 Mi€l0 METOK MPOaHAITI30BaHO TEO-
PETHYHI TIIXOM Ta MOYJIMBOCTI BUPIIICHHS TUTaHb PABO3aCTOCYBaHHSI HOPM IIOJI0
3a0e3MeveHHs! IUBUTLHOTO TTO30BY B TIEBHUX KATETOPIsIX KpUMIHAIBHUX MPOBAJKCHb.

Knrouosi crnosa: kpuminanbhe nposaodicents, YUBiibHULL N0308, NPUMYCOBI 3aX0-
OuU MeOUUHO20 XapaKmepy, HenOGHONIMHI, NPUMYCOBI 3aX00U BUXOBHO20 XAPAKMEPY.
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CraThst TOCBSIIEHA UCCIICTOBAHHIO MTPOOIEM TEOPHH U TPAKTHKA MPEIbIBICHUS
IPa)<IaHCKOI'0 MCKa B YTOJIOBHOM IPOM3BOACTBE MO MPUMEHEHHIO IPUHYIUTEIbHbBIX
Mep BOCIUTATEIbHOIO U MEIUIMHCKOro Xapakrepa. C 3ToH LeNbl0 IpOaHaIu3upo-
BaHBI TCOPETUYCCKHE TIOAXO/IbI U BO3MOKHOCTH PEIICHHUS BOITPOCOB MTPABOMIPUMEHE-
HUSL HOPM 00 00ECTICYeHUH TPAKJAHCKOTO MCKA B OTIEIBHBIX KAaTerOPHUAX YTrOJIOB-
HBIX MPOU3BOJICTB.

Knroueswle cnoga: yzon06noe npouzeo0cmeo, epaircoanckuli UK, NPUHyoumens-
Hble Mepbl MeOUYUHCKO20 Xapaxmepa, Heco8epuleHHoNemnue, npUuHyoumenbhvle
Mepbl BOCNUMAMENbHO20 XapaxKmepa.

Introduction. Nowadays, the reimbursement of damage caused by socially dangerous acts
in the theory and practice of the criminal process is extremely relevant, especially in terms of
the use of compulsory measures of educational and medical nature, since this problem has not
been sufficiently investigated in scientific circles. The relevancy of the topic’s study is conditioned
in particular by the fact that filing a civil claim in a criminal proceeding is the most effective
legislative means for obtaining a corresponding reimbursement. The problem of reimbursement
for harm in criminal proceedings in connection with the adoption of the new Criminal Procedural
Code of Ukraine (hereinafter referred to as the CPC of Ukraine) was particularly urgent, since the
investigative institution of the criminal process was radically improved by the legislator. Due to the
relevant changes, the problematic issues that need to be resolved at the legislative level still remain.

Analysis of recent research and publications. The civil claim in the criminal proceedings
before the adoption of the new CPC of Ukraine is the topic of the works by V.T. Nor and V.Ya.
Ponarin, M.I. Goshovskyi, O.P. Kuchinska, S.V. Narizhnyi, A.M. Erdelyevskyi, V.M. Savytskyi,
S.I. Shimon, M.P. Sheshukov, V.Ye. Yurchenko. However, the conclusions obtained by the above-
mentioned scientists are not always consistent, and the practice of law enforcement posed a much
wider range of problem issues for solving them with the help of jurisprudence. Currently, we
especially highlight the works of such scientists as O.A. Bortman, M.M. Govorukha, E.V. Videnko,
A. M. Stebelev, A.V. Litvinova.

Setting objectives. To analyze the problem issues of the theory and practice of civil claim in
criminal proceedings regarding the use of compulsory measures of educational and medical nature.

Study results. The reform of domestic criminal procedural legislation is due to the need to
bring it in line with international standards on human and civil rights [1, p. 85]. The same applies
to the protection of victims of criminal offenses. Thus, in particular, the International Covenant on
Civil and Political Rights obliges the state to provide an effective remedy to any person in cases
of violation of his rights and freedoms. The right to protection for any person who needs it is
provided by the state, its competent judicial, administrative or legislative bodies [2]. In addition to
the above-mentioned Covenant, the victim’s right to reimbursement for damage caused by a crime
is also provided for by a special European Convention on the Reimbursement of Victims of Violent
Crimes [3].

In addition to the aforementioned international legal acts, the issue of restoring the rights
of victims of criminal offenses is regulated at the national level. In particular, the Concept for
the protection of the legal rights and interests of victims of crimes, approved by Decree of the
President of Ukraine dated 28.12.2004 No. 1560/2004, stipulates the necessity of developing new
and improving the current legislation on the protection of victims’ legal rights and interests [4].

Chapter 9 of the current CPC of Ukraine is entitled “Reimbursement (Compensation) of
Damage in Criminal Proceedings, Civil Claim” [5]. Although it consists of only four articles, its
application is extremely voluminous, since its application refers not only to criminal procedural
law institutions, but also to other material and procedural branches of law, in particular civil and
civil procedural law.

Civil claim in criminal proceedings is directly regulated by the provisions of Art. 128 of
the CPC of Ukraine, according to which a person who has suffered property and/or moral damage
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by a criminal offense or other socially dangerous act has the right during the criminal proceedings
before the trial to make a civil claim against a suspect, accused person or a natural or legal person,
which by law has civil liability for damage caused by acts of a suspect, accused or insane person
who committed a socially dangerous act [5].

Prior to directly determining the peculiarities of the use of a civil claim regarding the use of
compulsory measures of a medical or educational nature, it is necessary to define the concept of a
civil claim in a criminal proceeding.

A civil claim in criminal proceedings is defined by S.V. Kivalov as the demand of a natural
or legal person who has been harmed by a criminal offense or other socially dangerous act, their
representative, legal representative, prosecutor against a suspect, accused person or to a natural or
legal person who by law bears the civil liability for damage caused by acts of a suspect, accused
or insane person who committed a socially dangerous act, on the reimbursement of this damage,
claimed to the bodies carrying out criminal proceedings, and which is awarded by the court in the
framework of criminal proceedings [6, p. 334].

In her turn, L.D. Udalova believes that a civil claim in criminal proceedings is a claim of
the victim who suffered material (property) damage from the crime, their representative or in the
interests of the prosecutor against a suspect, accused or those who carry property responsibility for
their actions, on the reimbursement of this damage, which was claimed to the body of the pre-trial
investigation, investigator, prosecutor, judge (court) in a criminal offense before the trial begins
[7, p. 136].

It is necessary to agree with the opinion of M.M. Govorukha, who believes that the civil
claim in criminal proceedings is a sub-institution of the legal status of the victim, and the sub-
institution of the civil claim in criminal proceedings contains norms regulating the damage caused
by a criminal offense, which is also an independent sub-institution.

Therefore, it should be noted that the criminal procedural rules governing the civil claim in
criminal proceedings together with the consideration of the subject matter and the method of legal
regulation are an interdisciplinary (mixed) institution of civil claim in criminal proceedings and
belongs to the criminal procedural branch of law. However, this institution, of course, is based not
only on the rules of criminal proceedings, but it contains a list of standards in such areas as civil
law, criminal law, civil process, etc. [8, p. 58].

Itis worth noting that in a criminal proceeding a civil claim can be made for the reimbursement
of property and/or moral damage. At the same time, the victim who is a legal entity, due to its legal
status can make a civil claim for reimbursement for property damage only (Art. 61 of the CPC of
Ukraine).

It should be emphasized that such civil action will be considered and resolved during the
criminal proceedings and depending on its results. It should be noted that the CCP of Ukraine as
of 1960 did not provide for the possibility of making a civil claim in criminal cases on the use of
compulsory measures of an educational or medical nature, but only in cases of crimes.

In its turn, the CPC of Ukraine as of 2012 has dramatically expanded the scope of the
abovementioned method of protection of violated property and personal rights and legitimate
interests of the victims in criminal proceedings [9, p. 279]. Therefore, having defined the content
of the concept of a civil claim in a criminal proceeding, it is necessary to outline the problems of
its use when applying compulsory measures of the medical and educational nature, especially with
regard to minors, and to determine the range of persons against which a civil claim can be made in
criminal proceedings.

In accordance with Part 1 of Art. 62 of the CPC of Ukraine, a civil defendant in a criminal
proceeding may be a natural or legal person who, by virtue of law, bears civil liability for damage
caused by criminal acts (inaction) of a suspect, accused or insane person who committed a socially
dangerous act, and against which a civil claim was made in accordance with the procedure
established by the CPC of Ukraine [5].

It should be noted that in comparison with the CPC as of 1960, the legislator has expanded
the range of persons who may be civil defendants, adding to the list of persons who bear civil
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liability for damage caused by acts of the insane person. Thus, with the adoption of the new CPC
of Ukraine, a civil claim can also be made in cases on the application of compulsory measures of
the medical nature in order to reimburse for the damage caused by socially dangerous acts of an
insane person. In our opinion, this is a significant progressive novelty of the criminal procedural
legislation as a whole.

However, from the systematic analysis of the norms of the CPC of Ukraine it can be seen
that the legislator does not provide for the possibility of a civil claim and, therefore, reimbursement
for damage caused by socially dangerous acts committed by minors aged from 11 to the age from
which criminal liability may arise (14 or 16 years old) [10, p. 15].

Thus, Part 1 of Art. 498 of the CPC of Ukraine provides that criminal proceedings
concerning the use of compulsory measures of educational nature shall be carried out as a result
of the commission by a person who, after reaching the age of 11 years old, until reaching the age
from which criminal liability may occur, of a socially dangerous act that has the signs of an act
prescribed by the law of Ukraine on criminal liability.

In terms of Part 1 of Art. 128 of the CPC of Ukraine, a civil claim can be made against a
suspect, accused or a natural or legal person who by law bears civil liability for damage caused
by acts of a suspect, accused or insane person who committed a socially dangerous act. In the
context of the foregoing, it should be noted that a civil claim may be made in criminal proceedings
regarding the use of compulsory measures of educational nature only in respect of the persons
who have already reached the age of criminal liability, since such persons (aged from 14 to 16)
may be suspected/accused in a certain category of cases, since they are the subjects of a criminal
offense. In turn, the possibility of making a civil claim in criminal proceedings regarding the use
of educational measures in respect of minors under the age from which the criminal liability arises
(from 11 years to 14/16 years) is not provided for by the legislator [11].

It is worth pointing out that according to Part 1 of Art. 1178 of the Civil Code of Ukraine
(hereinafter referred to as the CC of Ukraine), the damage made by a minor (under the age of
fourteen years old) is reimbursed by their parents (adopters) or guardian or other natural person
who, on legal grounds, carries out the education of a minor person, if they fail to prove that the
damage is not a consequence of mistreatment or evasion from the upbringing and supervision of
that minor.

Also, according to Art. 1179 of the Civil Code of Ukraine, a minor (at the age of fourteen
to eighteen years old) is responsible for the damage made independently on the general grounds.
In the absence of the minor’s property sufficient to reimburse for damage, this damage shall be
reimbursed in the part that is not sufficient, or in full by their parents (adopters) or guardian, unless
they prove that the damage was not caused by their fault. If the minor was in an institution that
carries out the functions of a guardian under the law, this institution is obliged to reimburse the
damage in the part that is not sufficient or in full, unless it proves that the damage was not caused
by its fault [12].

Thus, the aforementioned norms of civil law show that in any case, either the person who
committed the criminal offense, or the parents (adopters) of a minor, and in the cases provided for
in Part 2 of Art. 1179 of the CC of Ukraine, an institution which, according to law, carries out the
functions of the guardian, who caused the damage, reimburse the losses caused by unlawful actions
by a person aged 11 to 14 (16) years old.

Analyzing the aforementioned provisions of the CPC of Ukraine and the CC of Ukraine,
we can state that the legislator did not foresee the possibility of making a civil claim in criminal
proceedings against persons who bear civil liability for the actions of minors, i.e., it is not possible
to make a civil claim in the framework of criminal proceedings against the parents (adopters) of a
minor/young person.

Conclusions. After analyzing the problematic issues of making a civil claim in criminal
proceedings, a conflict situation arises when, in fact, the criminal procedural norms do not regulate
the issues of reimbursement for losses caused by a person aged 11 to 14 (16) years old, who
is not the subject of a crime, despite the fact that the norms of the CPC of Ukraine provide for
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the application to the minors from 11 years of compulsory measures of educational nature, the
legislator did not foresee the possibility of making a civil claim in criminal proceedings against the
persons who bear civil liability for the actions of minors, namely, the parents (adopters) of a minor
(young person) and an institution that under the law carries out functions of a guardian in respect
of'a minor (young person).

In this regard, in our opinion, it is necessary to amend the provisions of Art. 128 of the CPC
of Ukraine and include in the list of persons who may be subjected to a civil claim in criminal
proceedings, which by virtue of the civil liability for damage caused by socially dangerous acts
of minors/young persons provided for in Art. 1178, 1179 of the CC of Ukraine and set it forth as
follows: a person who has suffered property and/or moral damage by a criminal offense or other
socially dangerous act has the right during the criminal proceedings before the trial to make a civil
claim against a suspect, accused or a natural/legal person who according to the law bears civil
liability for damage caused by acts of a suspect, accused or insane person who committed a socially
dangerous act, including a minor, a civil claim for damage made by a minor (who has not reached
the age of fourteen years old) can be made against their parents, guardian or other physical person
who, on legal grounds, carries out the education of such minor.
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