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MpaBoTBOpYA AiANbHICTL MXKHAPOAHNX OpraHi3auin

Mema i 3aeldaHHsi cmammi nonsearoms y 30iUCHEHHI aHanidy rofoXeHb PaldsHCbKOI ma nocmpadsHCbKOI
MiXXHapOOHO-rpasogoi AoKMpuUHU Wodo ydyacmi MiKHapPOOHUX opeaHisauili 8 rnpoueci MiXXHapOOHOI npasomeop4Yocmi;
docnidxeHHs1 nidxodie 0o npasomeopHocmi MiXHapOOHUX oOpaaHizauill, po3pobreHux y 3axiOHil puOUYHIL Hayui.
Memodonoeisn. Ha nidcmasi nopigeHsiribHO-MPago8oeao, cUCMeMHO20, 2HOCe0s102i4H020, (heHOMEHOI02{YHHO20 ma iHWUX
memodie eucgimneHo ocobnuesocmi npasocyb’ekmHocmi MiKHapoOHUX oOpaaHizauili, Hacamneped SK Yy4YacHUKIig
Mi>KHapOOHO20 IPasomeop4o20 NPoyecy, OCHOBHI rMidxodu 0o ix 8U3Ha4YeHHSs, 8iOMIHHOCMI y guMipax (nocm)padsHCLKOI
ma 3axiOHoi ropuduyHoi Hayku. Haykoea HoeusHa. 30amHicmb MiKHapOoOHOI Mixypsi0080i opaaHisayii cmeoprosamu
8HYMPIWHE Mpaso He 3aex0u po3ansadanocs 8 padsHCbKIl i 8im4u3sHsAHIU Hayui ik OoKka3 yyacmi opaaHizauii 8 npouyeci
MixxHapoOHoi npasomeopyocmi. BodHouyac y 3axiOHill OOKmMPUHi rpasomeopyicmb MiXXHapOOHUX MiXypsdo8ux
opeaHisauiti 30ebinbwo2o0 mpakmyrwms y ceimai meopii npuHyunana-azeHma ma @yHKYiOHarIbHo20 Mi0xo0y.
MixHapoOHi Heypsidosi opeaHizauii He eu3HaHi 6e3rnocepedHiMu y4yacHUKaMu MiXXHapoOHOI rpasomeopyocmi K y
3axioHit, mak i 8 (mocm)padsiHcbKili rOpuduyHill Hayui. BucHoeku. [lpasocyb’eKmHicmb Ccy4acHUX MIKHapOOHUX
MixKypsidosux opaaHizauiti 0eMOHCmpye HU3KYy npobreMHUX acrekmise, SKi nompebyromb HanexXHO20 BUBYEHHS,
KOMI/1eKCHO20 00CiOXeHHS. IHO3eMHi y4eHi-topucmu MeHWwe akyeHmyms ygaay Ha acrekmi OisribHOCMi MiXXKHapOOHUX
Mixyps0o8ux opeaHizauili y Mexax ycmaHo84UX akmie i nmo3umusHiwe cmasnamecs 00 8uxody 3a HUX, a Ha
nocmpadsiHCbKOMY rpocmopi crmaereHHs 00 rnepesullieHHs 0bcsieie HOpMOmMeEopPYOoi KoMnemeHuy,i birbw Kpumu4He.

Knio4yoBi cnoBa: MikHapogHi opraHsisdauii; MiKypsgoBi oprasi3auii; HeypsaoBi  Opradisadii;  MikHapogHa
NPaBOTBOPYICTb; MPaBO MiXXHAPOAHUX OpraHisaLiin.

Betyn I I. TyHkin, €. A. Wnbaesa, O. M. lLnakoBu4 Ta

Ha cyyacHomy eTani po3BUTKY MiKHAPOAHOMO iHwi. Cepepn 3axigHux paxiBuiB cnig 3asHaunTy
NpaBa BaxnMBe 3HAYEHHS] MalTb MikHapoaHi | TaKUX: M. bekkep, A.Jl. benHet, TI. Bancbepr,
opraisauji sik ocobnusi dopmu crispobitHuutea B | H- Briokkep, A. Kna6Gepc, M. KnaiiH, ®. MopreHuuTepH,
Mexax CBiTOBOi  cninbHOTW. IxHs  kinbkicte | H-A.YaiT, €. Xinneid, T.llepmepc, M. lLHaiinep,
MoCTYMNoBo 36inbLyeTbCs, CTPYKTYpa — | X--A. Wpennep Towo. o _
YCKNaJHIOETLCS, KOMMETEHLisi — PO3LUMPIOETLCS, | ~ HocripkerHio nuTaHHs NpaBoTBOPHOI AiSNBHOCTI
fenani Ginblie oci6 3anyualoTb 40 cdepu ixHboi | MPKHAPOAHMX OpraHisaliii y BITUMSHSHIN NpaBoBil
aKTMBHOCTI. 3 ornsialy Ha e, noTpebye ysaru yuacts | HaYUi 6pakye UinicHoCTi Ta rpyHTOBHOCTI. Tematuka
MDKHApOMHMX ~ OpraHi3auiil y  MikHapoaHomy | 3HAUHOI KINbKOCTi HaykoBMX npaupb i3 npobnem
MPaBOTBOPHYOMY MPOLIEC. MKHAPOAHMX OpraHisauiii 3BOANTCA A0 po3rnaay

[locrimkeHHs NPaBOTBOPYOi AisnbHocTi | IXHBOI icTOpii, PO3BWTKY, OpraHisauiHnx dopMm,
MDKHApOOHMX —OpraMisauil  [ae 3Mory  Kpaiye NMOTOYHOT _p,iﬂanOCTi. BogHouac Mix(Hapop,Hy
3pO3yMITM iXHIO IOPUAMYHY NPUPOAY, CyTHiCTL | MPABOTBOPICTL PO3rNAAAIOTL NULLe noGiyvHo.
NpaBoOBMX HOPM, SIKi BOHW CTBOPHOKOTL, @ TaKOX IXHE . .
3Ha4YeHHs B MNpoueci po3BUTKY CydacHoi cucTemu MeTa i 3aBAaHHA AOCTiAKEHHA
MiXHapoaHoro npasa. MeTolo i 3aBAaHHAM CTaTTi € 34INCHEHHSA

BvBYanuM nuTaHHA WOOO MPaBOBMX acnekTiB | aHamnidy MoroXeHb pafsHCbKOi Ta MOCTpagsHCLKOI
DiANbHOCTI MKHApPO4HUX OpraHi3auin Ha nocTpagsH- MiXKHapOA4HO-NPaBoOBOi  OOKTPUMHU  LLOAO  y4acTi
CbKOMY MpocTopi Taki daxisui, ak: M. O. banmypaTtos, MiXKHapOAHMX OpraHisauin B npoueci MiKHapogHoI

K. A. Bekawes, B.TI. bytkeBu4, M. B. BypomeHcbkui, NpaBOTBOPYOCTI; JOCNigKeHHSA nigxopais ao
B. A. Bacunerko, 0. O. BorowwH, T. ®. lopaeesa, NpaBOTBOPYOCTI Mi>DKHapOaHNX opraHisauin,
A. I. OmuTpies, H. B. KamiHcbka, . I. Jlykawyk, pO3pOoBneHNX y 3axigHin pUanYHIA Hayui.

B. I. MypaBiioB, A. H. Tananaes, J1. . TumyeHko,
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Buknap ocHoBHOro marepiany

Y pagsHCcbKin Ta MNOCTpagsHCbKIA HOPUONYHIN
nitepatypi He copmMynbLOBaHO €AMHOIO BU3Ha-
YeHHs1 NPaBOTBOPYOCTI MiKHAPOAHMX OpraHisawiin.
Tak, A.X.Abawuvase Bu3HA4Yae NpPaBOTBOPYUUIA
npouec MiKHApOAHOI opraHis3auii 9K «AianbHICTb,
HanpaB-fieHy Ha CTBOPEHHSA nNpaBOBUX HOPM, a
TakoX 1X nofanblue YAOOCKOHamNEeHHs, 3MiHYy 4u
ckacyBaHHs» (Abashidze, 2014). O. M. LlUnakoBu4
HaBoOaAMTb Taky AediHiuito: «[paBoTBOpYa yHKLiNA
Mi>XKHApPOAHWX OpraHisauin — ue npouec NoromKeHHsI
3MICTY HOPM MDKHapPOOHOro npaea Ta BBEAEHHS iX B
aito» (Shpakovych, 2020). BogHouac
JI. M. TapacoBa 3asHauae, WO nNPaBOTBOPYICTb
MDKHaApPOAHWUX OpraHisauin sik ckragoBa MiKHapoa-
HOI MpPaBOTBOPYOCTi 3aranoM, «BUPAXKaETbCA Y
Pi3HOMaHITHNX popmMax i BUBMSETLCA B AOrOBIPHIN
npakTuLi Ta NPURHATTI 0OOB’SI3KOBMX PpilleHb Big
iMeHi MbkHapoaHoi opraHisauii» (Tarasova, 2013).

PospisHsaoTe  Be3nocepegHio nNpaBOTBOPYICTb
MDKHapOAHMX oOpraHizauin Ta onocepenkoBaHum
BMMB, KM OpraHi3auii 34iNCHIOTb Ha 3aranbHui
npouec MiXXHapoAHOI NPaBOTBOPYOCTiI.

Akwo y BuNagky MiKHapPOAHUX MiKYypsSAOBUX
opraHizauin onocepedkoBaHUMK BMNAMB MNOMsirac B
iHILiIIOBAHHI YKIafeHHA MiXOep)XaBHUX Yrog, iXHin
peecTpauii, OenOoHyBaHHi, TNyMadeHHi, y 3ibpaHHi
annnomaTuyHuX KoHdpepeHuin Towo, To 6esno-
cepefHs NpPaBOTBOPYICTb  O3HaA4a€ CTBOPEHHA
MDKHapOAHO-NPaBOBUX HOPM CaMUMWN MDKHaPOAHUMU
MDKYPSIAOBMMY  OpraHizauisMu Ta  BUpPaXKaeTbCs
ofpasy B BOX BUMipax.

Mepwnin 3 HUX — YyKNageHHA opraHisauismu
MiDKHApOAHMX [OOroBopiB 3 iHWWMKW CcyB’ekTamu
MiKHApOAHOro npaBa (Hanpuknag, npo wTab-
KBapTMpy, npo cniBpobGiTHMUTBO). Llen Bumip
0e3nocepeaHbOi NPaBOTBOPYOCTI MOYAB aKTMBHO
nposiBNATUCA nicns 3aBeplueHHA [Opyroi cBiTOBOT
BinHNM, konn OOH, a pa3om 3 He N Aeski iHLWi
MiXXYpSgoBi opraHisadii, oTpyumanu npaso yknagatu
MikHapoaHi gorosopu (Proniuk, 2010). Taka npaso-
34aTHICTb MiXKHapOAHWX opraHisauin, BignoBigHO 4o
nonoxeHb BigeHCbKOi  KOHBEHUii Mpo  npaso
[OroBoOpiB MixX gepXaBamu i MbXKHapOAHMMW OpraHi-
3auigmm 1986 poky, perynioeTbcs BiAMOBIAHUMMN
npaBuWnaMu OpraHisauii, 3okpema yCTaHOBYMMMU
akTamu, pilleHHSMW, pe3oniouisMu Ta npakTukamu
(«United Nations», 1986).

Opyrun Bumip 6e3nocepeaHbOI NPaBOTBOPYOCTI
MDKHapOAHUX  MDKYpSOOBUX — OpraHisaui,  sKun
nonsrae B MNPUAHATTI  TXHIMW  KOMMNETEHTHUMM
opraHamu MoOCTaHOB (Hanpuknag, pes3ontouin npo
chopMyBaHHS OIOMKETY), 3anNMWaeTbCs ANCKYCIHUM
e 3 pagsHCbKMX 4aciB. Y MiKHapOAHO-MpaBoBi
niTepatypi 3 UbOro NPWBOAY BMCMOBMOBaNM ABa
diameTparnbHO NpPOTUMEXHi nornagu: odHi aBTopwu
(ranpuknag, . I. TyHkiH Ta [. B. JleBiH) BBaxatoTb,
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wo NnocTaHoBM MiDKHapOOHNX opraHisauin
30e6inbworo  BU3HavyaTb NOPSAOK  (PYHKLIOHY-
BaHHS BnacHe opraHisauin i He NOBMHHI BBaXxaTucs
oxepenamu  MDKHaApOAHOro  npaBa;  iHWi X
(I 1. flykawyk) BuM3Ha4alOTb aKkTM  MiKHaAPOAHUX
opraHiszauii 3 NuTaHb BHYTPILWHBLOrO NpaBa sK Taki,
LLIO HaAiNeHi PUONYHOKO CUMOL0.

OpgHak Ha npakTuui MOXHa BUOKPEMUTU $IK
npoueaypHi  aktm, Wo MmatTb 00O0B’SA3KOBUN
XapakTtep, TakK i pekOMeHOauilHi pilleHHs — sk,
Hanpuknag, piweHHa [MapnameHTcbkoi Acambnei
Pagu €sponu, npusHaveHi gna KomiteTy MiHicTpiB.
Kpim TOro, mixHapodHi opradisauii HagHauioHarb-
HOrO XapakTepy MOXYTb MNpUAMATW PillEHHS, SKi
MaTUMyTb MPAMY Lil0 Ha TePUTOPIi Aep>KaB-YNeHiB i
nignaraTMMyTb BUKOHAHHIO He nuwe caMumu
aepxxaBamu, a i iXHIMU QISUYHUMK Ta LPUANYHUMN
ocobamun. Hanbnmwkymm 0o NOHATTA HagHaLioHanb-
HOCTI, Nonpu BCi BiANOBIOHI 3MiHM Y dOYHKLIOHYBaHHI
opraHisauii, BHeceHi nicns npuniHATTA JlicaboHCbKOi
yrogmn 2007 poky, € n Hagani €sponencokuii Coto3
(Sakhniuk, 2017).

e ogHMM cRipHUM € MUTaHHA LWOoAOo TOro, Yn
MOBUHHI MiKHApOAHi MiXKypsgoBi opraHisadii giatu
BUKMIOYHO B MeEXax HOPMOTBOPYOI KOMMETEHL,
BM3HAYEHOI IXHIMM YCTAHOBYMMW aKTamu. Tak,
M. PagovHoB i I. |. TyHKIH OOTPUMYIOTBCA MNO3wLT,
3a 4KOW MiKHaApodHa oOpradisaudis Mae npaBo
3[ificHIOBaTU NpaBoOTBOpYi OyHKLii nuwe B obcsarax
Ta MeXax, BCTaHOBMEeHux ii ctatytoMm. 3okpema,
. I. TyHkiH 3ayBaxye: «KoHuenuis, WO 3aknukae
KepyBaTUCH BUKITIOYHO YW NEpPEBaXHO Linsmu,
MPOrofnoLwweHMMM B CTaTyTi MiXXHApOAHOI opraHisadii,
B KOPEHi cynepeynTb IPUANYHIA NpUpoai CydacHUX
3aranbHux Mi>KHapOAHUX opraHisauin AK
MiXOEepXaBHMX YTBOPEHb MWPHOrO CriBiCHYBaHHS»
(Tunkin, 1970).

Ha npoTtuBary LbOMYy, AesKi aBTOPU BBaXatoTb,
WO HaBiTb 3a BIACYTHOCTI KOHKPETHUX BKa3iBOK B

yCTaHOBYOMY  aKkTi  MiKHapoaHa  MiXypsgosa
opraHisauis  Moxe  3dilcHIOBaATM  OOPO3yMiny
(oomucnioBaHy) KoMneTeHuilo, po3pobndalun Ta

npuriMaroyn HoBi MNpaBoBi HOopMKW. Taka no3uuis
nigTpumaHa KOHCYIbTaTUBHUM BWCHOBKOM
MixxHapogHoro cyagy OOH Big 20 yepsHs 1962 poky
3 nutaHHa npo pgeski Butpatm OOH, y dkomy
3a3HayeHo: «[lpesymnuis nonsrae B TOMY, O KONK
opraHisauis BXWBae  3axopiB,  AKi MOXYTb
posrnsgaTtnca Sk OOUinbHi 3 ornsgy BUKOHAHHSA
opaHieil 3 uinern OOH, To Taki 3axoan He BMXoAATb 3a
Mexi MoBHOBaXeHb (is not ultra vires) opraHisauii»
(«International court», 1962).

Heypspaosi MiKHapOAHi opraHisauji
po3rnafatTb SK HannpuaaTHiwy dopMmy Ans ydacTi
rPOMaaCLKOCTI B MiXXHapogHOMY NpPaBOTBOPYOMY
npoueci. MNpuyomMy BiTYM3HAHA HayKa, BU3HaYaK4M
MOHATTA «HeypsAoBa oOpraHisauis», KepyeTbes
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OBOMa TpaKTyBaHHSAMMU BY3bKMM i LUMPOKUM
(IInytska, 2012). 3rigHO i3 LUMPOKMM TpaKTyBaHHAM,
HagaHnv EKOCOP, HeypsipoBa opraHisaudis — ue
Oyab-gka MbKHapo4Ha OpraHisayisi, CTBOpeHa He Ha
nigctaBi  MiKHaApPOOHOI yroau; Yy BY3bKOMY X
TpakTyBaHHi — [0 HeypsagoBMX oOpraHisaudin He
Hanexartb rpoMagcbKo-noniTUYHI pyxu,
TpaHCHaUioHanbHi  Kopnopauil Ta  opraHisadii,
CTBOpPEHI Nig erifoto aepxas.

Heypagosi opraHisauii He po3rnsgaloTb  SK
BesnocepeHix y4YacHMKIB MDKHapogHOi npa.o-
TBOPYOCTI, OCKINIbkKW BOHM He € cyb’ektamu

MiKHapoaHOro npasa. IxHiit npaBoBuUi cTaTyc y Mexax
JepXXaB BU3HAYEHO HaLiOHaNbHUM 3aKOHOO4ABCTBOM.
Ane OinbLWiCTb HAyKOBLB CXUMNAOTLCA A0 AYMKU, LLO
HeypsidoBi OpraHi3auii MalTb 34iNCHIOBATU  CBOMO
Oi9nbHICTb  BIgNOBIOHO 0O  MPUHUMNIB | HOPM
Mi>KHapO4HOro npasa.

MpioputeTHUMN opMamn  Takoi AiANbHOCTI
Y. InbHUUbKa BM3HA4Yae Yy4yacTb Yy pPO3PObMeHHi
pes3ontoLin, opraHisauito 3axogiB Ana 06roBopeHHs
aKkTyanbHuUX npobnem, npoBeAeHHS [OOCIiAXKEHD,
y4yacTb Y 3axodax MiKypsiAoBMX OpraHisauin, poboTy
3 iHpopMyBaHHA rpoMmaacskocTi (linytska, 2012).

Kpim Toro, we Big 4acie Jlirm Hauin B3aemogis
MK HeypsaoBMMM Ta YpsSOOBUMU  MDKHAPOOHVMMM
opraHizauismu npuimae hopmMy BU3HAHHS KOHCYIb-

TaTMBHOIO  CTaTyCy  HeypsgoBMX  OpraHisauin.
OTpvMaBLUM KOHCYNbTAaTUBHWUIA CTaTyC, HeypsaoBa
opraHisauis 3gobyBae npaBO  HanpaBnaTM  go

MiKYPSIAOBOI OpraHisauii cnocTtepiradie Ha 3acigaHHs,
Opatu yyacTb B OOroBOpEHHi MUTaHb MNOPSAKY
OEHHOro, MpPOMOHYBaTW BHECEHHs 3MiH OO HbOro,
BUCTYNnatTMm i3 3agBamu TOwWO. To6TO, XxO4a
MiXHapoaHi HeypaOoBi opraHisauii i He € cyb’ekTamm
MDKHapOAHOI MPaBOTBOPYOCTi, BOHU TakMM YMHOM
MOXYTb MakCuUmanbHO 30inblUNTM CBiM BNAMB Ha
GesnocepeHix NpaBOTBOPLUIB Mig 4ac mnpouecy
NPUNHATTSA NOCTaHOB.

PisHATbCSA nornaam Ha yyacTb opraHisauin y
npoueci MibKHapoAHOI  MPaBOTBOPYOCTI  cepefn
3axigHUX yYeHuXx.

OpHuM i3 HaWWwMpWwmx i HaWNOMyMsPHILMX €
niaxig 4o NpaBOTBOPYOCTI MiXKHAPOAHMX OpraHisauin
AK OO0  «KOMMNIIEKCHOro  siBUWa  AeneroBaHol
npasoTtBopyocTi» (Johnstone, 2012). [lpuyomy
JeneryBaHHsa sK «rnepefada NoBHOBaXXeHb ABOMaA i
Ginblle JOepxaBaMy MiIKHAapOZAHOMY OpraHoBi 3
METOI MPUMHATTS HUM PIlLEHb YN BXUTTSA 3axoniB»
(Bradley, & Kelley, 2008) noginstoTb Ha mnpsme,
Oopo3yMine, i HenpsiMe (abo «aTTeHyipoBaHe», sK
noro e HasunBae €. [xxoHcToyH) (Johnstone, 2012).

CyTb MpOCTOro AeneryBaHHS Mofsirae B TOMY,
Wo [AepxaBu MpsSMO HagawTb  MiKHaAPOOHUM
OopraHisauisiM KOHKPeTHO BM3Ha4eHi NOBHOBaXXEHHS.
[MpaBoTBOpYICTL OpraHisauin 3a Takoro penery-
BaHHA TpaguuiiHO po3rnagalnTb 4vepes npusmy
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Teopii npuHuMnana-areHta (agency theory) -—
cnoyatky cyto ekoHomidHoi (Ross, 1973), ane
3rogqoM agantoBaHoi o noTpeb MikHapogHoro
npaea (Hawkins, Lake, Nielson, & Tierney, 2006;

Kaminska, Shpakovich, & Demidenko, 2018;
Kaminska, & Svieshnikova, 2020).
BignosigHo po  uiei  Teopii, AOepxaBu-

«MPVHLMNAnu» CTBOPIOKOTb MKHAPOAHY OpraHisaLito —
«areHTa», €OuMHa MeTa sKoro — OyTu KOpPUCHMMMU
CBOIM 4fneHaMm Yy npoueci BUKOHAHHA BU3HAYEHUX
3acHOBHMKamMu uinen i dyHkuin. [Mpuyomy ang
«MPUHUMMAniB» BaXIMBO, LWOO IXHiA «areHT» He
BOaBaBCA [0 3alBMX CaMOCTIMHUX A, AKi Hagani
MornM © nepeLlkoauMTU OOCATHEHHI MeTu. Tomy
MOBHOBaXXEHHS MiXKHApPOOHWMX OpraHisadin, 00 SAKUX
HaneXxuTb i NpaBo y4yacTi B MiKHaApPOAHIA npaBo-
TBOPYOCTi, 0OMEXYIOTECA KOHTPOSTIbHUM MEXaHi3MOM.
Y BiOHOCMHAxX MiXX €KOHOMIYHMMWU CyB’eKTamu Takum
MeXaHi3MOM € KOHTPAaKT, Yy AKOMY YiTKO MpOonucaHo
npaBa n obo.’Askn areHta. A y BuNagky
MiKHapOOHMX OpraHisauin 3amiCTb KOHTpakTy noctae
YCTaHOBYUI JOroOBIp.

Ak Hacnigok, aHania obcary npaBOTBOPYOCTI
MDKHApOAHMX  Opradisauii 3 ornagy  Teopii
npuvHUMNana-areHTa Tak 4YM iHakwe 3BOAUTbLCA A0
TPLOX OCHOBHUX TE3:

1. Mig yac CTBOPEHHSA MibKHAPOAHMX OpraHisauin
JepxaBu HadingawTb iX OKPEMUMWU MPaBOTBOPYUMMU
MOBHOBaXEHHAMU, HKi  3aKpinneHo B YCTaHOBYMX
akTax (gorosopax).

2. YyacTb MDKHapOAHWX OpraHisauil y MpoLeci
Mi>XKHapOOHOI NPaBOTBOPYOCTI, BiAMNoBigHO, 0OMeXeHo
MONOXEHHSAMMU iX YCTaHOBYMX aKTiB (4OroBopiB).

3. lMpaBoTBOpYICTE MiKHapoOHWX oOpraHisauiv
nonsrae 30ebinbworo y nNpUAHATTI HOPMATUBHUX
OOKYMEHTIB i3 BHYTPILWHIX OpraHisauinHux nuTaHb
(Alvarez, 2006).

3a npocToro AeneryBaHHs  NOBHOBaXeHb
JepXXaBaMy MeXaHi3aM MpaBOTBOPYOCTI OpraHisauin
po3rnagalTb SK NPOCTU, nepenbavyBaHni i Takum,
O He NoTpebye >XOOHWUX OOOATKOBUX KOHTPOSbHUX
3axofiB No3a yCTaHOBYUM aKTOM.

CknagHiwuvmn, ane He MEeHL MOLWUPEHUMU €
BMNaAKM 4OPO3YMINoro AeneryBaHHsi NOBHOBaXKEHb —
KONM MiKHapo4Ha oOpraHisauis y CcBOiKM npa.o-
TBOPYOCTi BUXOAUTb 32 MeXi, BU3HAYEH| YCTaHOBYNM
akToM. Ymmano 3axigHuX HpUCTIB CTaBnAaTbLCA [0
NMpaBOTBOPYOCTi  OpraHisauii B  OinblKX,  HiX
BCTAHOBIMEHO CTaTyTOM, OOcCsarax i3 MpUXWUIBHICTIO.
OpHi kepyloTbCA TUM, WO MpKHapogHa OpraHisauis
MOXe BXUBaTW Oyab-sikMX 3ax0pfiB, HEOOXigHUX Ans
OOCArHEHHs 11 Linen, HesanexHo Big KOHKPETHUX
MoNoXeHb i YCTAHOBYOro akra, B cuniy abo
BHYTPILLUHIX BNAcTUBOCTEW, NPUTaMaHHUX opraHisauii
(d. Ceepcten), abo O0Opo3yMinoi  KOMMETeHLi
(O. boyer, I'. X. XeksopT) (Muflikhanova, 2012). IHwwi
X BBaxawTb, WO 3 4acoMm, Konu OByayTb
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npuveaHyBaTUCSA OO OpraHisalii HOBi AepXaBu-yneHu,
KOMO Uinen, BCTAHOBMEHUX 3aCHOBHMKaMU B
YCTAHOBYOMY aKTi, MOXe po3LunploBaTucs, i ang ix
BMKOHaHHA B TakoMy pasi 6yge noTpibHWi wmpLuni
obcar  yHKUiW, aHbk nponucaHo B CTaTyTi,
BiQNOBIOHO, MiXHaApogHa oOpraHisauis Moxe camo-
BINbHO po3LIMpoBaTM OBCAr CBOEI NPaBOTBOPYOCTI
334N BUKOHaHHA HoBUX Uinen (€. [DKOHCTOYH,
X. AnbBapec) (Johnstone, 2012).

[opo3ymine pgeneryBaHHs, Ha BiAMIHY Big
NpocToro, 3 OO'€KTUBHUX MPUYMH HE MOXHa
po3rnagaT Kpisb Npuamy Teopii NpUHUMnana-areHTa.
Y ubOMy BUNagKy 3acToCOBYHTb QYHKLiOHaANbHUIA
nigxin.  Moro CyTb, 3 Ormsay BUKOPUCTaHHSA
TepMmiHororii Teopii NpuHUMNana-areHTa, nonsrae B
TOMY, LWO [AepXaBU-«NpuUHUMNanM», 3acHOBYHUU
MiDKHaApOAHY OpraHisauilo — «areHTa», 0OOpOBINbHO
HaginawTb ii neBHUM obcarom ceoboau ain (Huber, &
Shipan, 2012). 3aBasku ubomy poboTa opraHisadii 3
OOCSATHEHHSA CTaTyTHUX Linen ctae eeKTUBHILLOH,
OCKiNbKky 3HMKae notpeba KOXHOro pasy gomaratucs
[03BONY «MNpuUHUMMAniB» Mg 4ac HegoTpMMaHHS
OyKBM YCT@HOBYOTO [OKYMEHTa; ane BogHoYac
30iMNbLIYETHCA N YNUCMNO KOHTPOSIbHUX MEXaHi3MiB, SKi
BXE HE OOMEXEHi N1LLIE YCTaHOBYMM aKTOM.

OagHuMM i3 HamlsickpaBilMX nNpuknagiB npaeBo-
TBOPYOCTI 3a [OOpPO3YMIfioro  AeneryBaHHa €
BcTaHoBneHHA Papoto beanekn OOH y cBoix
pesoniouisx, Wo crocylTbea  GopoTebu 3
TEPOPU3MOM, He nue pilleHb ANS KOHKPETHMX
BMMaAKiB, a W HOPM 3ararbHOro Xxapaktepy, SKi
aepxasu-yneHn OOH noTim npunmatotb y cebe y
dopmi  3akoHopaBuux akTiB. L Hopmu cTanu
npeameTom AOBroTpmMBanmx QUCKYCIN i cynepeYok, a
JesiKi lopuCTU HaBiTb BBaXKaloTb, WO Paga besneku
TakMM 4YMHOM 3yMina «ob6inTu 3rogy AepxaB $K
€OuHe  MmaTepianbHe  [pKepeno  MiKHapOA4HOro
npasa» (Hinojosa-Martinez, 2008).

IHWMK NpUKNagaMy MOXYTb BBaXaTUCA HOPMMU,
aki nporonoweHi BepxoBHum Komicapom OOH vy
cnpaBax ObkeHuUiB, BcecBiTHbOI  oOpraHisauieto
OXOpOHM 300poB's Ta BcecBiTHBOW oOpraHisauieto
iHTENeKTyanbHOi BIACHOCTi, B TOMY CEHCI, L0 BOHU
MOXYTb MaTu AanekornagHi Hacniakv He anst AepXxas
SIK TaKMX, a Ans ocib, ski B HMX npoxueatoTb (Wessel,
& Wouters, 2008).

3pewTol,  HaWCKMagHiWMMM €  BUNagku
«aTTeHyipoBaHOro», TOGTO HEMPSIMOrO, AeNneryBaHHs
OepXXaBHVX MOBHOBaXeHb MDKHAPOAHUM OpraHisa-
uism. Take pQeneryBaHHA W CTBOPHOE Ty camy
CUTyaUilo, Ha YHUKHEHHS $KOI crnpsiMOBaHa Teopid
npyHUUNana-areHTa: MiKHapodHa opraHisauia crtae
CaMOCTIVHILLOO, Y Hel 3’ABNAITLCA CBOI, BiAMIHHI Bif
OepKaBHUX, npecdepeHLuil. MocTtynoso ue
Npu3BOAWTL [0 BiAXo4y Bif HaMiYeHoro aepxaBamu-
3aCHOBHULUAMW KypCYy | HaBiTb, $K Ha3uBae Uue
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M. MNonnak, «HamaraHb YXUNUTUCb Bi BUKOHAHHS
noknageHux yHKLIn».

Heski topuctn  (O. Capoci, €. [PDKOHCTOYH)
BBaXalOTb, L0 «aTTeHyipOBaHe» AeneryBaHHA €
Oinblle MO3UTUBHMM, aHiK HeraTuBHUM SIBULLIEM,
afpke BOHO, Hanpvknag, 3Mylye BUKOHABYMX FOMiB i
cniBpoBITHMKIB cekpeTapiaTiB MDKHapOAHUX
opraHiszauin giaTn 6inbl He3anexHo 1 BUXoauTu 3a
MeXi poni MapioHeTOK CBOIX Aep)KaB-4rneHiB, 4K
LbOro " OYiKYHOTb Bif HMX BiANOBIAHO A0 YCTAHOBYMX
aktiB (Johnstone, 2012).

MixxHapogHi HeypsaoBi opraHisauii B 3axigHin
NpaBoBiN Hayui Tak camo, §IK i Yy BiTYU3HSHIN, He
po3rnagatTb sk Cy0’ekTM MiKHApOAHOro npaea, a
OTXKe, i 9K y4aCHUKIB MiXXHapPOAHOro NPaBOTBOPYOrO
npouecy. [NpoTe HeypaOOoBi opraHisadii, 3a crosamu
C. lapHoBiua, «gatTb CBOI Nnogn y pPO3BUTKOBI
Pi3HWX npaBoBMX cdep Ta npu po3pobui TekcTiB
MixHapoaHux gorosopiB» (Charnovitz, 2006).

BusHaueHo, WO HeypsigoBi opraHisauii Hacam-
nepes CrnpusaloTb TBOPEHHIO [epXaBaMu «M’SIKOrO
npasa» y dopMmi geknapauin i pesontouin, ski Hagani
crnyryBaTUMyTb MiACTaBOK [ON11 aKTiB  «KOPCTKOro
npasa» (Tornquist-Chesnier, 2004). OcHOBHVMM
cdepamu 3anyvyeHHsl CTalTb MPaBO HaBKOMMLLHBOIO
cepefoBulla, MibKHapodHe TrymaHiTapHe npaso,
MiKHapo4He NpaBo npas MoAUHWU, NPaBO MPKHAPOAHOI
6e3nekn Towo. Takum YMHOM, Mi>KHApPOAHI HeYpsiAoBi
opraHisauii gonomaralTb — Kpalle npuctocyBaTu
MiXHapogHe npaBo A0 noTpeb rpomMaachbKoCTi: SK
3a3Havae P. XirriHC, HeypsgoBi  opradisauii
«CrpaBXHin deHoMeH Yy cdepi pedopMyBaHHS
MixHapogHoro npaea» (Higgins, 1997).

HayKOBa HOBU3Ha

30aTHICTb MbXKHApPOAHOI MiXXYPSLOBOI OpraHisawii
CTBOpIOBATM  BHYTPILULHE nNpaBo He  3aBxau
po3rnaganocs B paasHCbKiA Ta BITYM3HAHIN Hayui SK
JoKa3 yyacTi opraHizauil B npoueci MiKHapO4HOI
npasoTBopyocTi. BogHovac y 3axigHii  AOKTPUHI
NpaBOTBOPYICTb Mi>KHapOOHUX MiXYpPSO0BUX
opraHizauii 3gebinbworo TpakTyloTb 3 Ornsagy Ha
TEOpil0 nNpuHUMNana-areHTa Ta QYHKUIOHaNsHOro

nigxony. MbixHapogHi HeypsiAoBi opraHisau,i
O[IHaKoBO He BU3HAIOTbCA Oe3nocepeaHiMn
y4aCHMKaMn MDKHapodHOI MpaBOTBOPYOCTI SK Y

3axigHin, Tak i B (NOCT)paAstHCbKiV FOPUONYHIN HayLi.

BucHoBKM

[MpoaHanisyBaBLUM MOMOXEHHs PafsiHCLKOI Ta
NMOCTPaASAHCBKOI  MiPKHapoOHO-NPaBOBOi  AOKTPUHU
Woao yvacTi MDKHapOAHMX opraHisauin B npoLeci
MiXKHapOAHOI MPaBOTBOPYOCTI Ta MPOBIBLIKM AOCHi-
[PKEHHA nigxodiB A0 MpaBOTBOPYOCTI MiKHAPOOHWUX
opraHisauii, po3pobneHnx Yy 3axigHii HPUANYHIN
Hayui, MOXHa [fiATKM Takmx BUCHOBKIB. [lpaBo-
CYB’EKTHICTb Cy4aCHMX MIKHAPOAHMX MiIKYPSLOBUX
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opraHisauiin  OEeMOHCTPYE  HU3KY  NPOBnemMHuX
acnekTiB, SKi NOTPebYIOTb HANEXHOro BMBYEHHS Ta
KOMMMEKCHOro AOChiM{KEHHS. |HO3EeMHI yYeHi-topnucTn
NPpUAINSAITe  MEHLWe yBarm acnekty [AisnbHOCTI
MDKHapOOHMX MDKYPsSiAOBMX —OpraHisauii cyto B
MeXax YCTaHOBYMX aKTiB i MO3UTUBHILLE CTaBNSATLCS
0o Buxogy 3a Hux. BogHouac Ha nocTpagsHCbKOMy

OTxe, Ha nigcTaBi HAABHUX HayKOBUX 3000YTKIB
CTOCOBHO npaBoCyb’eKTHOCTI MDKHapOAHMX
opraHisauin i 3 ypaxyBaHHAM MOTpeb cydacHoro
UMBINI3aLiHOro poO3BUTKY, BaXNMBO MPOAOBXYBaTU
OOCNIMKEHHA X MpaBOTBOPYOCTI Ta nNpaBo3acTo-
CYBaHHS 9K Ha YHiBepcanbHOMY, TaK i perioHarb-
HOMY 1 TPAHCKOPAOHHOMY PiBHSIX.

NPOCTOpPi CTaBMEHHA OO0 nepeBULLEHHA obcsriB
HOPMOTBOPYOI KOMMETEHLUii BinbLl KPUTUYHE.
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Law-Making by International Organizations

The purpose and objectives of the article are to: analyze the provisions of soviet and post-soviet international legal
doctrine in terms of participation of international organizations in the process of international lawmaking; study of
approaches to lawmaking of international organizations, developed in Western jurisprudence. Methodology. On the
basis of comparative law, system, epistemological, phenomenological and other methods revealed the features of the
legal personality of international organizations, primarily as participants in the international law-making process, the main
approaches to their definition, differences in the dimensions of (post) Soviet and Western legal science. Scientific
novelty. The ability of an international intergovernmental organization to create domestic law has not always been
considered in Soviet and domestic science as evidence of the organization’s participation in the process of international
lawmaking. At the same time, in Western doctrine, the law-making of international intergovernmental organizations is
mostly interpreted in the light of the theory of the principal-agent and the functional approach. International non-
governmental organizations are equally not recognized as direct participants in international lawmaking in both Western
and (post) Soviet jurisprudence. Conclusions. The legal personality of modern international intergovernmental
organizations demonstrates a number of problematic aspects that require proper study, comprehensive research.
Foreign legal scholars pay less attention to the activities of international intergovernmental organizations in the
framework of the founding acts and are more positive about leaving them, and in the post-Soviet space the attitude to
exceeding the amount of rule-making competence is more critical.
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