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HEPEIMOBA

OCHOBHI TEHAEHIIi CBITOBOTO Ta BITYM3HAHOTO CYCILIFHOTO pO3BHTKY,
crparerist iHTerpauii YKpaiHu y €BpOneiChKy CHJILHOTY, TOTJIMOJICHHS BiIOBIIHUX
JICp)KaBHUX 1 MPaBOBHX TpaHCcopMalliif 3yMOBWINM TOSBY HOBHX OPIEHTHPIB,
CTaHIAPTIB Ta IIHHOCTEW, M0 BHU3HAYAIOTh U 3arajbHy CHpSIMOBaHiCTL pedopm
PaBOOXOPOHHHMX OpraHiB Ykpainu, MiHicTepcTBa BHYTPIILIHIX CIpaB 30KpeMa,
SIKICTh Ta ©(EKTHBHICTh SIKHX HEMOXIHMBA 03 KapAMHAIBHMX 3MiH Y CHCTEMI
KaJpOBOTO 3a0€3MeUCHHS, MiATOTOBKH, ITEPEIiArOTOBKH Ta ITiJBUIINEHHS KBaTi(iKaril
npaBooxopoHiiB. Tak, Crparerieto cramoro po3BUTKY «Ykpaina 2020»,
«KoHIIeNIIi€r0 MepuoYeproBux 3axo/iB pedopMyBaHHs cucteMu MiHicTepcTBa
BHYTPIIIHIX crpaBy», «CTpaTerielo po3BHTKY OpraHIB BHYTPIIIHIX CIpaB YKpaiHm»
cepel  OCHOBHUX TPIOPHUTETIB  YOOCKOHANEHHS cdepd BHYTPIMIHIX CHOpaB
BHOKpPEMJICHO W 3MiHy MiAXOJiB A0 J000py, aTecrainii, MiATOTOBKKA NEPCOHAIY
OpraHiB TpaBoNopsaKy. HOBI BHMOrM 10 HEepcOHANy OpraHiB BHYTPIIIHIX CIpaB
3akpimuieHo B 3akoHax Ykpainu «IIpo Hamionansry nomimiro», «IIpo Hamionamsay
reapaito», Komekci Ykpainu «[Ipo HMBIIBHHE 3axHCT» Ta IHIIUX HOPMATHBHO-
MIPABOBUX aKTax.

3 iHmoro OOKy, MiArOTOBKA, MEPEMiArOoTOBKAa Ta MiABUIIEHHS KBamidikamii
MepCOHaly OpPraHiB BHYTPIIIHIX CHPaB € CKJIaI0BOK CUCTEMH BHILOI OCBITH YKpaiHu
1 31ifiCHIOETBCA Y BIMOBITHOCTI 70 3akoHY YkpaiHu «IIpo BHIIYy OCBiTY», B Mexkax
OCHOBHHX HampsMiB pe)OpMyBaHHS BITUYM3HSHOI BHUINOI OCBITH, CIIPIMOBAaHHX Ha
rapMOHiiiHEe TIO€JIHAHHS €BPOINCHCHKUX HOBOBBEJICHb 1 KpAIIUX BITYHU3HSHUX
TpaIUIIii.

CucreMa IMiATOTOBKH, nepeniz[romBKH Ta MiABAMIEHHS KBaumigikarii
nepconany MinicTepcTBa BHYTPIIIHIX CIIPAaB Ma€ CKJIAJHY CTPYKTYpY, ii BaIMBOIO
naHkoro € HauionanbHa akajeMis BHYTPIIHIX CIpaB, ska B LIbOMY POLI BiA3HA4MIIa
95-piudsi CBOEI JisNIBHOCTI Ta Ma€ CIaBHI TPAJMIi Ta NEPCICKTHBA PO3BUTKY.
[TocTynoBo 3MIiIHIOIOYH CBiif MOTEHIial BiAMOBIAHO 10 CYYaCHUX CTaHAAPTiB BHUIIOT
OCBITH YKpaiHH, akaJeMisi pO3BUBAETHCSA y BCIX HANpsAMaX IHHOBAI[IHHOI AiSUIBHOCTI
3aBISKN YOMY 3apEeKOMEHIyBaja ceOe SK IMPOBIAHINA HAYKOBHH 1 METOXUYHHMI IEHTD,
0a30BWil 3akjan IUIs MiATOTOBKM HOBOI TeHepamii mpaBooxopoHIiB. Ha croroaHi
akajgeMisi 3IIHCHIOE MiArOTOBKY (haxiBIB CTYIEHIB BHIIOI OCBITH OakalaBpa,
Mmarictpa, JokTopa dimocodii Ta mOKTOpa Hayk, Ha JEHHIN Ta 3a04HId (opmax
HABYAETHCS NMOHAA 15 THCAY 3100yBauiB BUIIOT OCBITH. JIMIIIE 32 pOKH HE3aJIeKHOCTI
nigroroneHo moHax 70 Tucsd ¢axiBuiB-ropucTiB. Cepel BUIYCKHHKIB 3aKiany
noHax 230 reHepalis.

OcBiTHiIf Tporec B akajgeMii CHpsAMOBaHHWN Ha Ieperady, 3acBOEHH,
MPUMHOXKCHHS i BUKOPHCTAHHS 3HaHb, YMiHb, IHIIUX KOMIIETEHTHOCTEH 3/100yBayiB
BHUIIOT OCBiTH, BIAMOBIAHO a0 KBaTidikamidHUX xapakTepucTHK mocanx MBC
VkpaiHu, a oprasizamiffHO 3ampoBajKyeThes y (opMi €Bpormeiicbkoi KpeauTHOT
tpaHchepHo-HaKonuuyBanbHOi cuctemu (€KTC), 1mo BUKOPUCTOBYETHCS B
€BporeiickkoMy OCBITHROMY ITPOCTOPI.

OcBiTHiIf Tpolec i HaykoBy poOOTy 3a0e3ledyloTh JOKTOpaHTypa Ta
acmipaHTypa, HaBYaJIbHO- HayKOBi IHCTUTYTH Ta iHCTI/ITyT MICISIIMTUIOMHOT  OCBITH,
(akynbTeTH, OpHAMYHMI Jiled. 36 kageap Ta I'ATh NPOQLIBHMX HAYKOBUX
na60paTop11/I y SKUX TpamioioTh moHan 50 mokTopiB Hayk i mpodecopiB ta 237
JIOIICHTIB 1 KaHIUAATiB HayK (MOKTOpPiB (iyocodii). Akaaemis € uieHOM Acoriarii
€BpONEHCHKUX TOMIIEHCHKUX KOJIEMKIB, ydacHHMKOM KoHdepeH1ii KepiBHUKIB
BUIMX HaBUAJBHMX 3aKyafgiB momimii kpaiH lleHtpanproi Ta CximHoi €Bpomw,
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MiATpUMY€E poOodUi 3B’A3KM 3 MIKHAPOTHHUMHU OPTaHi3allisIMH, OCBITHIMH 3aKJIaJaMU
Ta TOJIIEHCHKUMH ycTaHOBaMH OaraThox KpaiH. HaykoBo-memaroriysi npaiiBHHKH,
3n00yBayi BHINOI OCBITH W JineicTw akagemii € MOCTIHHUMH y4YacHHKaMH,
MePEeMOXIAMH Ta OUIIIOMAHTaMH KOHKYPCIB Ha 3100yTTS Ipemid 1 cTuneHmiit
IIpesunenra Ykpainu ta Ypsaay, HAH Ykpaiau, MOH i MBC Ykpaiuu, KuiBcbkoro
MicbKoro royioBr, CIinku 0puCTiB YKpaiHu. 3a MiICYMKaMH MOPIYHAX HE3aIeKHIX
cormionorivanx gociipkeEs HABC minTBepmkye cBiif TOCTaTHEO BUCOKHH PEHTHHT
— il HEOHOPA30BO HArOPOHKEHO aBTOPUTETHOIO Bim3Hakow «Codist KuiBchka» Ta
BH3HAHO KpalllUM BUIIUM HaBYaJIbHUM 3aKJIa/IOM y IIPABOOXOPOHHIH cucteMi.

Cepen kadenp, ski 3abesnedyloTh TEOPETHYHY OPHMIMYHY IiArOTOBKY
IIPaBOOXOPOHIIIB, BHOKDEMIIOETHCS Kadenpa Tteopii sepkasu i mpasa, sika Gyna
cTBopeHa y 1989 pOLIl Mpoumua HerOCTI/II/I WISIX TIEPETBOPEHb i Ha CHOTOJHI
CKJlaslacs sK TOTYKHHH Ta CaMOJOCTAaTHIH HayKOBO-IIEIaroTidHMIl KOJEKTHB, SKUIl
edpexTuBHO 3abe3neuye ocBiTHIM mpouec. Kadenporo Garato 3po0ieHo i poOUTHCS
JUIsL OHOBJICHHS HABYAJIBHUX IIPOrpaM, YJOCKOHAJIEHHS OCBITHBOTO IIPOILECY,
TIOTTIOJICHHS 3B’ SI3KIB TEOPETUYHOI HAyKH 3 IOPHIMIHOIO NMPAKTHKOI0. OKpiM Takux
TPaAUIIHHAX JJIS FOPUANTIHOI OCBITH HaBYAIBHHUX KypCiB SIK TEOPis AEpXKaBH 1 Ipasa,
ICTOpisSt TOJITHYHUX 1 TPAaBOBUX Y4YCHb, IOPHIMYHA JICOHTOJIOTISA, Kadeaporo
3a[l0YaTKOBAaHO BUKJAJaHHS CIICI[IaIbHUX HAaBYaJbHUX KypCiB: HOPIBHSIbHE
IIPAaBO3HABCTBO, TEOPis MPaBO3aCTOCYBaHHS, METONOJNIOTiA IOPHAMYHOI HAyKH,
CyyacHI CBITOBI TIpaBOBI MpoOIECH TOIIO. 3a POKH IicHyBaHHS Kadempu ii
HpamiBHUKaMH IiATOTOBICHO OuIbII sk 70 MiIpy4YHHKIB, HABYAIBHUX MOCIOHHKIB,
MoHorpadiif Ta IHIINX BHIaHb. 30KpeMa, MOCIOHWKH 3 3arajbHOI Teopil AepxaBH i
MpaBa Ta IOPUIUYHOT JICOHTOJIOTIT CTAJIM OJHUMH i3 MEPIIUX y HEe3aNeKHIH YKpaiHi.

[IponoBkeHHsAM wi€l Tpaauuii € W el mociOHUK 3 Teopii aepxaBu i Mpapa,
KNIl BHOKPEMIIIOETBCA 3-TIOMIXK IHINMX IIPAarHEHHSAM HOTO aBTOpIB ajganTyBaTH
3arajbHi TOJOXEHHS Teopii JepkaBu 1 mpaBa K (yHIAMEHTAIbHOI FOPUIMYHOL
HaykH i 0a30BOi HABYAJIBHOI AUCIUILIIHU 10 0COOIMBOCTEH MpodeciiiHOl AisTbHOCTI
moMineHchknx  3abesmeunTH  (QOpPMYBaHHS Yy KypCaHTiB  (CiIyxadiB) OCHOB
IOPUIUYHOTO CBITOTJISALY, PO3YMiHHA 0araTOMaHITHOCTI MpPaBOBOI KapTHHHU CBITy,
CBOEPIAHOCTI TOOYOBH JIEP>KABHOCTI Ta MPABOBOI CUCTEMH Y KpaiHH, HEPCIEKTUB IX
PO3BUTKY. ABTOPCHKHM KOJICKTHBOM 3pOOJICHO TaKOX CIpaBy OOJETTIIHTH
CIPUMHATTS TakMX Cy4aCHHMX MPABOBUX LIHHOCTEH $IK BEPXOBEHCTBO IIpaBa,
JEeMOKparis, IpaBa JIOAMHU. Bce pasom, cHpusTHME HaOyTITIO HaBHYOK
CaMOCTIHHOTO TIIONTYKY HOPMATHBHHAX Ta JOKTPHHAIBHHUX JDKEpell, aaeKBaTHOTO
TIyMaueHHS IIPAaBOBHX TEKCTiB, BMiHb 3aCTOCOBYBaTH 3aTaybHi TEOPETHUHI
IOPUIMYHI 3HAHHS JJIs YCBIIOMJICHHS CBOEPIIHOCTI TNpPHU3HAYEHHs, OpraHizamii i
JUSUTBHOCTI MOJIIIIT B Cy4aCHUX YMOBaX JIEPIKaBHOTO i MPABOBOTO PO3BUTKY YKpaiHH.

T'ycapee Cmanicnae /Imumposeuu

nepwuii npopekmop Hayionanenoi akademii 6Hympiwinix cnpas,
00KMOp 10pUOUYHUX HAYK, npogecop, 3acryscenuil opucm Ykpainu,
NOJKOBHUK NOAIYIT



BCTYII

B yMmoBax po30ynOBH BITYM3HSHOI IPaBOBOi JepXkaBH, (OPMyBaHHS
rPOMaJITHCLKOTO CYCHiJIbCTBa, TpaHcopmalii NpaBOBOi CHCTEMH, iHTErpamii
VYkpaiHu [0 MDKHApOZHOTO Ta €EBPOMEHCHKOTO EKOHOMIYHOTO, MOJITUYHOTO Ta
MPABOBOTO IIPOCTOPIB OCOOJIHMBOrO 3HaueHHs HaOyBae cydacHa pedopma opraHiB
BHYTpIIIHIX crpaB YkpaiHu, ska cropsMoBaHa Ha mneperBopeHHs MBC Ha
IIPaBOOXOPOHHE OaraTompodilbHe NMBUIPHE BiZOMCTBO €BpOICHCHKOTO 3pa3Ka,
3aMpoBaKCHHS] HOBOI MOJENI MiATOTOBKH Ta MiJBHIICHHS KBajidikamii Kaapis
OpraHiB BHYTpIIIIHIX CIIpaB.

3HauHMI TOTEHIial y PO3B’SA3aHHI OUX Ta IHIINX ACP)KaBHUX 1 MPaBOBHX
mpoOjeM Mae Teopis JepKaBH 1 TpaBa, sfKa € OJHIEIO 3 (QyHIaMEHTAIBHHX
IOpUIMYHUX HAyK, SKa JOCHIKYE OCHOBHI BIACTHBOCTI JIEp)KaBU Ta TMpaBa SK
CKJIQIHUX COLIaJIbHUX SIBHIII, IIPOLIECH iX BUHUKHCHHSI, CTAHOBIICHHSI T [ICPCIICKTUBU
PO3BUTKY, pO3pOOIIsie METOIONOTIIO IX HAYKOBOTO OCMUCIICHHS, (popMye IepKaBHY i
IIPaBOBY KapTUHY CBITY. 3MICTOM Teopii JepkaBH Ta MpaBa € TEOPETUYHI IOPHINYHI
HAYKOBI 3HaHHS 100 0Aa30BUX XapaKTEPHCTHK Pi3HUX JIEpKaB Ta MPABOBHUX CHCTEM,
MeTofiB iX TM3HAHHA y BUMIANI pPI3HOMAaHITHHX TEOpi, NOHATH Ta IHIIHX
TEOPETHYHUX KOHCTPYKIH, SKi CTAIOTh TEOPETHYHOIO Ta METOJOJIOTIYHOI OCHOBOIO
JUTSL TOCITIIKSHHS ICP)KABHUX 1 TIPABOBUX SIBHILI IHITMMH FOPUANYHIMHI HAYKaMH.

CrpssMOBaHICTh TeOpil AepikaBH Ta MpaBa K IOPUANIHOT HAYKU Ha BHUSBICHHS
SIK OCHOBHHMX BJIACTMBOCTEH, 3arallbHUX JUIsl BCIX ICHYKOUHX Y CBITI JepxkaB i
MPABOBUX CHUCTEM, TaK W CBOEPIMHUX XapaKTEPUCTHK KOXKHOI 3 HHUX, MParHCHHS
copMyBaTH TEOpETHUHI 3acagyl MoOyMOBH JEp>KaBHOI 1 MpPaBOBOi KAPTHH CBITY,
0araTo B YOMy BH3HAYarOTh i MiCIIe Ta POJIb TeOpii Aep>KaBH Ta MpaBa B OCBITHHOMY
IPOLIEC] MiArOTOBKK IOPHUCTIB. SIKIO HA MepIIoMy Kypci HaBYaHHS ii MpU3HAYCHHIM
€ 3aKJIQICHHS OCHOB IOPHAWYHOTO MHCIEHHS, ()OPMYBaHHS 3HAaHb IIOJ0 OCHOBHHUX
BJIIACTUBOCTEH JAepXaBH 1 IpaBa, iX CKIAJOBUX, (PYHKIIOHYBAaHHS Ta PO3BHUTKY, SIKI
CTBOPIOIOTH TIACTaBU 1 € «IHCTPYMEHTOM» €(QEKTHUBHOIO OINAHYBAaHHS IHIIUX
IOPUINYHIX HABYAJIBHUX JUCHUILIIH, TO Ha 3aBEPUIYIOUMX HAaBUAHHS Kypcax Teopis
Jep)KaBHd Ta TpaBa SK HAaBYaIbHA JUCIUIUIIHA Mae iHIIE HMPU3HAYCHHSA — BXKE HA
HOBOMY TmpodeciiHOMY HOPUIMYHOMY piBHI TEOPETUYHHM IIISXOM CHUHTE3yBaTH
3HaHHS Ta BMIHHS KypCaHTIB (CIlyXadiB) IIOAO AEPKAaBHUX Ta IPABOBHX SBHII, X
MaiOyTHBOT TpodeciHHol iTBHOCTI.

BiacHo Taka, 3 omHOro OOKy, yHiBepcaibHa (SK €IWHA JJs BCiX BHJIIB
MiATOTOBKH IOPUCTIB), a 3 iHIIOrO — IUTIOPATiCTHYHA 1 BapiaTWBHA (K TakKa, IO Mae
0COOJIMBOCTI CBOTO 3MICTY ISl IX ITiATOTOBKH 332 IEBHUMH CIIEIiai3allisiMi) IpUpoia
Teopii JepkaBM Ta IMpaBa SK HABYAJIBHOI AWCHUIUIIHM 3YMOBIIIOE€ HEOOXITHICTH 1
JIOLUTBHICTD ICHYBaHHS Pi3HUX MiAPYYHUKIB (MMOCIOHMKIB) 3 Teopii nepkaBH i mpasa,
SIKI TIOMIXK TOTO CTBOPIOIOTHCSI B KOHTEKCTI Pi3HUX HAIlIOHAIGHUX MPABOBUX JOKTPHUH,
PI3HMX JOMIHYIOYHMX MIIXONIB JepKaBo- 1 IPaBOPO3YMIHHS, BiZOOpaxkaroTh
0COOJMBOCTI SIK HAYKOBHX MOTJISAIB aBTOPIiB (HAYKOBHX IIKiN), TaKk W MiATOTOBKU
IOPUCTIB THX a00 IHIMNX CIiemiati3alii.

Lleli MOCIOHMK TPOAOBXKYE TPAAWIi HAaBYAIBHO-METOAWYHUX ITyOITiKamii, mo
cknanucs Ha kadeapi teopii nepkaBu i npaBa HarioHanbHOI akameMii BHYTpILIHIX
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CIpaB 1 NpU3HAYEHI caMe I TEOPETHYHOI MiJITOTOBKH IOPHCTIB JUIsl OpraHiB
BHYTPIIIHIX CHpaB, 30KpeMa, OAHOTO 3 HEpIIMX B HE3aJlekKHIH YKpaiHi mociOHHKa
«Teopist nmepkaBU Ta MpaBa» 3a PEAAKII€I0 BUAATHOIO BYEHOro Bomommmupa
Bonogumuposuua KomeitunkoBa (1995 p. 1 mepeBumgaBaBcs 31 3MiHaMH Ta
noroBHeHHAMHU 10 2010 p.), skuil BigOMBaB OCHOBHI TEOPETUYHI MOJOXKEHHS HOTO
HayKoBOi IIKONM 1 3aKiaB OCHOBH sl PO3BUTKY Ta IMOJAJBIIOl CHemiai3amnii
TEOPETUYHOTO HABYAHHS MPABOOXOPOHIIB B TaKuX KadeApanbHUX MyOiKaIisax sK:
Teopist nepkaBW Ta TIpaBa: HAaBY.-METOH. KOMIUIEKC (32 BHUMOTaMH KpPEIHTHO-
monynbHOT cuctemu HapuanHs) (C.J. I'ycapes, O.b. T'opoBa, A.M. 3aBanbHuii T2 iH.,
2009 p.), AkTyanbHi poOyieMu Teopii Jep’KaBU Ta MpaBa: HABY.-METOJl. KOMILICKC
(32 BHMOramMm KpeIUTHO-MOAYNbHOI cucTemu HaBuaHHA) (€.B. bino3sopos,
€.0.T'iga, A.M. 3aBansHuif Ta iH., 2010 p.), Teopis nepkaBw i mpasa: [HmigpydHHK] /
[3a BumMoramm KpemMTHO-MOAYJbHOI cucremMd HaByanHsi| / (€.0.Tina,
€.B. bino3sopoB, A.M. 3aBampHuit Ta iH.,, 2011 p.) Ta iHmuUx. Sk 3a3HaUCHUM
myOmmikamissM, Tak W IbOMy ITOCIOHHKY IIpHTaMaHHA Opi€HTalis Ha: HOBEIH Yy
TEOPETUYHOMY OCMHMCJICHHI JIep’KaBU 1 mpaBa, (OpPMYyBaHHI BITUM3HSHUX AOKTPHUH
JIep)KaBo- 1 MPaBOPO3YMIHHS, IUTIOPANICTHYHE OavyeHHs iCHYIOUMX JepXKaBHUX 1
IIPAaBOBUX CHCTEM; BpaxXyBaHHS Pe3yJbTaTiB HOBHX HAyKOBHX JOCIIDKEHb Y chepax
Teopii JepkaBu 1 MpaBa Ta OpraHizauii i JiSUIBHOCTI OpraHiB BHYTPIIIHIX CHpaB;
BpaxyBaHHs Cy4YacHHX TEH/CHI[Ii CBITOBOrO MPaBOBOTO PO3BHUTKY; CIPUAHSTTS
VYkpalHOI0 MIKHAPOMHHUX 1 €BPONEHCHKMX CTAaHJAPTIB 3aXHCTy IIPaB JIIOAWHH 1
IisIbHOCTI  moninii; odimidHi nporpamMu  pedopMyBaHHS PI3HUX IHCTUTYIIH
BITUM3HSAHOT IEp>KaBH 1 TPABOBOT CUCTEMH TOIIIO.

HapuanpHuit MOCIOHUK MiATOTOBICHO Y BiAMOBIAHOCTI 1O BUMOT HOPMAaTHBHO-
mpaBoBux aktiB MBC Vkpainm Ta HamioHanbHOT akajeMii BHYTPINIHIX CIHpaB:
IToso>keHHsT TPO OpraHi3aiito OCBITHROTO MPOLECY; METOJUYHUX PEKOMEHIAIH
BUKOHAHHS Ta HAaNMCaHHA pedepary, a Takoxk pobOo”oi mporpamMu 3 HaBYAIBHOI
mucuuiutinn «Teopist AepkaBu Ta MpaBay CKIANCHOT JIsl 3100yBadiB BUIIOI OCBITH
BIMOBIZIHO /0 TpOrpamMH MiAroTOBKU (axiBuiB 3a crnemianbHicTio «I[IpaBo» 081
CTyTICHS BHUIIOI OCBITH OaKalaBp 3a09HOIO Ta IEHHOIO (hOpMaMy HaBYAHHS.

3a 00csroM HaBYAILHOTO MaTepialy MOCIOHHK OXOIUTIOE OCHOBHI ITOJIOKEHHS
HaBYAJILHOTO Kypcy 3 Teopii JepkaBW 1 MpaBa, IO BXKE € TPAAMLIWHUMHU IS
BITYM3HAHOI MiATOTOBKH IOPUCTIB, 5IKi 00 €1HAaHO y 13 TeM, y CBOIO 4epry, MOALIEHO
Ha BIJIIIOBITHI cMHCITOBI OytokH (TrTaHHs). s opieHTaMii KypcaHTiB (ciIyxadiB) y ix
caMOCTilHIi poOOTI Ha/l HABYAIILHUM MaTepiajioM Ta CAMOKOHTPOJIIO MICJIs KOXHOL
TEMH BUOKPEMJICHO KOHTPOJIBbHI MUTAaHHS, a HANPHKIHII NOCIOHUKA MMOJIAHO TeperiK
PEKOMEH/IOBAHO] JIiTepaTypH.

BupmanHs po3paxoBaHO MEPEeBaKHO Ha KypCaHTIB (CIyXadiB) MEPIIOTro Kypcy,
TOMY BHCBITJICHHS NHUTaHHA Ti€l 4M iHIIO! TEMH MOJAHO y CIPOIIEHHX IEBHOIO
Mipoo ¢opMax 3 BHOKPEMJICHHSM OCHOBHHMX BJACTHBOCTEH THX UM IHIIUX
JIep>KaBHUX YH NPABOBUX SIBHILL, IX CKJIaJOBUX, BUIB 1 Take iHIIe. s miAKpecieH s
3B’SI3KiB TCOPETUYHUX MOJIOKEHb 3 MPAKTUKOK HABEACHO BIIMOBIIHI MPHKIATU 3
HOPMAaTUBHO-TIPABOBUX AaKTiB, IPAaBO3aCTOCOBHUX AaKTiB Ta IHIIMX IPABOBHX
JOKYMEHTIB, BUKOPHCTAHO BiZJOMOCTI AEp>KaBHOI i MpaBoBoi ctaTUCTHKH. Oco0nMmBOi
yBark HaJaHO THM TeMaM 1 MUTaHHAM, LIO CKJIAal0Th TEOPETUYHY OCHOBY
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PO3yMiHHSI OCOOJIMBOCTEH OpraHi3aiii Ta AiSUIbHOCTI OpraHiB BHYTPIIIHIX CIpaB, ix
MDKHAPOAHUX 1 €BPONEHCHKUX CTaHAAPTIB, IEPCIIEKTHB PO3BUTKY TOIIO.

Mertoro mnocioHuka «Teopis aepkaBu Ta mnpaBa» € 3a0e3ledeHHs HaOYTTs
KypcaHTaMH (CJlyXayamH) OCBITH BMiHb i HABHUOK CTOCOBHO MUTaHb (Mpo0jem), 1o
IOB’s[3aHI 13 3aKOHOMIPHOCTSMH BHHHUKHEHHS, PO3BHUTKY Ta (PyHKIIOHYBaHHS
JIep>)KaBHO-TIPABOBHX SIBUI B CYCIIUIBCTBI, 03HAHOMHUTH MaiOyTHIX IPaBOOXOPOHIIIB
3 HAyKOBO OOIpYHTOBaHMMH QopMaMH 1 MeTogamMu poOOTH B HOPMOTBOPYIi
ISTBPHOCTI Ta TIyMadeHHI HOPM IIpaBa, IPH 3IiMCHEHHI CHCcTeMaTH3alii YHHHOTO
3aKOHOJABCTBA, y TIPOIECi TpaBOpeami3alifHOl MisIBHOCTI, B y3araJbHCHHI
OPUIMYHOI TPaKTUKH, Y TMPOBEACHHI MpOo]iIaKTUYHOI, ONEepaTHBHO-PO3IIYKOBOT,
BHUXOBHOI poOOTH OpraHiB BHYTPIIIHIX CIIPaB Ta IHIINX MPAKTUIHUX HisX.

OcHOBHUMH 3aBJaHHAMH TociOHMKa «Teopis pmepxkaBH Ta TIpaBay €
(dbopMyBaHHS y KypcaHTIB (CilyXadiB) 3arajJbHUX 3HaHb IIPO JEpXKaBy Ta IPaBo,
OBOJIO/IHHS HUMH IOPHIUYHOIO TEPMiHOJIOTi€I0, (POPMYBAHHS Y HUX BUCOKOTO PiBHS
npodecifHOi MPaBOCBIOMOCTI Ta MPaBOBOI KyJIbTYpH. B pesymbraTi omaHyBaHHS
MaTepiajiB MOCiOHUKA BOHH ITOBUHHI:

— 3HAaTH: OCHOBM METOMOJOrl Mi3HAHHS AEP)KABHO-TIPABOBHX  SIBHMILL
OCHOBHI 3aKOHOMIPHOCTI IIPOIIeCY BUHUKHEHHS JepkKaBH Ta IIPaBa; OCHOBHI MiAX0IH
JI0 THIOJIOTI JepkaB Ta IX BIACTHUBOCTI; MPH3HAueHHs, BUIM (QyHKIIH Ta (opMu
JICpXKaBH; Cy4acHi MiIXOJM JIO NPaBOPO3yMIHHS, NMPU3HAYCHHs Ta (YHKII Npasa;
Buan (GopM (mKepen) MpaBa; IOHATTSA, CTPYKTypy Ta BHIM HOPM IIpaBa;
CIIBBIJTHONICHHS CHCTEMH IIpaBa Ta CHCTEMH 3aKOHOAABCTBA; IOHATTS, O3HAKH Ta
BH/IU MPABOBUX BiJHOCHH Ta iHIII 3aralbHOTEOPETHUYHI TIOHSATTS;

—  BMITH: BUIPHO BHKOPHCTOBYBATH OCHOBHI HAyKOBI KOHCTPYKIIi Teopii
JepKaBd Ta TIpaBa, MNPABHIBHO 3aCTOCYBATH IX IIPH OLIHIOBAaHHI KOHKPETHHUX
CHUTYyaIliif; Opi€eHTYBaTHCS B JUKEpesiax IpaBa; aJleKBaTHO TIAyMa4nTH HOPMH ITpaBa Ta
aHami3yBaTH iX CTPYKTypy; BHU3HA4YaTH CKIaJ Ta 3MIiCT MPAaBOBHX BiTHOCHH,
BIIPI3HATH X BiX IHIINX BHJIB CyCHUIBHHX BiJHOCHH; IIPaBIJIBHO PEai3oByBaTH
HOPMH TIpaBa B Pi3HUX HPOQECiHHUX CUTYaIlisX; BUKOHYBAaTH HA IPAKTHUII BUMOTH
3aKOHHOCTI Ta NPaBOIOPSAKY TOLIO.

HalyTTs KypcaHTamMm (cioyxXauaMu) TakMX 3HAaHb Ta BMiHb IepegOadae B
HepIly 4epry iX aKTHBHY i TBOpPUY CaMOCTiifHy poOOTY HaJ MarepiajlaMd MOCiOHHKa
Ta IHIIMMHM HaBYILHUMH, HOPMATHBHO-IIPABOBHUMH, HAyKOBUMHU JDKEpEIaMH, B
mpolieci BUKOHAHHS 1HIWBIMyalbHUX 3aBAaHb, MIATOTOBKU IO CEMiHApiB, JEKIIii,
MIPAaKTHYHUX 3aHATH, HAITHCAHHS KYpPCOBUX PoOIT, HAYKOBHUX CcTaTel Ta JOMOBixeH. 3a
CBOEIO TIPUPOJIOIO Ta SIKICTIO 3HAHB 1 BMiHb, SKI (POPMYIOTHCS IpH 11 3A1lICHEHHI, Taka
pobora Moke OYTH pEmpoAyKTHBHOIO, IO CIPSMOBAaHA HAa OCMHCICHHS,
3amaM’sITOBYBaHHA  Ta  MPOCTe  BiITBOPEHHS Marepialy ~ IOCIOHHKa,
PEKOHCTPYKTHBHOIO, IO Iiepenbadae iforo aHami3 (CKIaJaHHA KOHCIEKTY,
JIOTIOBHEHHSI MaTepiajlaMi IHIINX MiApyYHHWKIB YW KOHCIIEKTIB JIEKMiH, MOMmyK i
HaBeJICHHS TPUKIAIIB 3 HOPMAaTUBHO-NIPABOBUX aKTiB a00 HABYAIGHUX MAaTepialliB 3
IHIIMX IOPUIMYHUX HABYAJIBHUX JUCLUILIIH TOLIO), EBPUCTHYHY, IO CIIPSMOBaHa Ha
IOIIyK Ta BHUPIMICHHA MPOONEMHHX IHTaHb HABYAIBHOTO Kypcy (MOPiBHSUIBHHI
aHaJI3 Pi3HUX MIJPYYHUKIB UM IHIIUX JUKEPEJI, BUABICHHS INTAaHb, 10 HE BUCBITIEH]
y MOCIOHMKY Ta OOIpyHTYBaHHS HEOOXIAHOCTI iX Mi3HAHHA, 3AIMCHEHHS BJIACHUX
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HayKOBHX JOCHI/UKCHb U1 y4acTi B 3acilaHHSX HAYKOBHUX T'YpPTKiB, KOH(EpEHIiH,
KOHKypCax i Take iHIIe).

Jnst OBOJIOJIHHS HaBYAIBHUM MaTepiaioM KypcaHTH (Cilyxadi) MOXKYThb
BUKOPHCTOBYBATH PI3HOMAHITHI METOAM CaMOCTIHHOI pPOOOTH 3 TOCIOHHKOM:
CKJIaJIaTH TUIAH MPOYUTAHOTO MaTepially Ta Te3H, KOHCIIEKTYBAaTH Ta BUOKPEMITIOBATH
OKpeMi IMTaTH, TOTYBaTH pedepaTd, HOTYBATH, TOOTO BHITUCYBATH HE3PO3yMLITi
cJIoBa Ta iX TIIyMa4yHTH.

IMpucrynaroun 10 BHBYEHHA MaTepiany NOCiOHWKAa KypcaHTH (CiIyxadi)
IIOBUHHI O3HAHOMHUTHCS 3 HOTrO 3MICTOM Ta poOOYOI0 HABYAIHHOIO IPOrPaMoro 3
Teopii Jiep>KaBU 1 MpaBa, CIIBBIIHOCUTH iX 3 ICHYFOUMMH y KypCaHTIB 3HAHHSIMH,
aKIEHTYBAaTH yBary Ha HOBUX 3HAHHSX, SIKI BOHM NOBUHHI OTPUMAaTH, BHU3HAYHTH
JIOTIYHI Ta 3MIiCTOBHI 3B’SI3KM MK PI3HHUMH TE€MaMH 1 MUTaHHSIMH KYpCy, a TaKOX
YCBIZIOMUTH, IKi 3HAHHS Ta BMIHHS BOHU OTPHMAIOTh B PE3yJIbTaTi HOr0 BUBUYCHHS.
[oniOHuM uYmHOM OakaHO IisTH W TpPU BUBUEHHI OKPEMHX TEM HaBYAIBHOTO
Marepiary TociOHHKa, ajie OKpiM TOTO JOJATKOBO MOTPIOHO:

—  JIeKiJIbKa pa3iB MPOYUTATH BIAMOBIAHUNA Marepian (IepUInid pa3 OryisI0BoO
3 METOK 3’SCyBaHHs OCHOBHOT'O 3MICTy, APYTMH — sl TOro 1100 BHOKPEMHTH
OCHOBHI CKJAJIOBi TEMH, BH3HAUUTH IX 3B’S3KH, TpPETii — JOMOBHHUTH iX
KOHKPETH3YIOUHMH XapaKTePUCTHKAMH, & TAKOK BH3HAYHUTH 3B’S3KH 3 MOMEPETHIMA
TEMaMH);

—  BigHaWTH 1 TpoaHaNi3yBaTH IONATKOBI Marepianyd (KOHCIEKTH JEKIii,
IHIIN MAPYYHUKH, HOPMATHBHO-TIPABOBI aKTH, HAYKOBI CTaTTi, BIJOMOCTI IPaKTHKU
JISIBHOCTI OpraHiB BHYTPIIIHIX CIIpaB), a TaKOX CITIBBIIHECTH iX 3 BIAIIOBITHUMU
po3ainamu mociOHUKa;

—  CKJIACTH KOHCIIEKT MIiATOTOBKH JI0 CEMIHAPCHKOTO 3aHSATTS 3 KOHKPETHOI
TEMH 3 HEOOXITHUMH CXEMaMH, IUTAaTaMH, MOCHJIAHHSIMH, TPUKIAIAMHU TOIIO, a
TaKo’)X BHOKPEMHUTH HE3pO3yMili MHUTAHHS, & TakoX cGOpPMYIIOBATH BiJIMOBiAI Ha
KOHTPOJIbHI IIUTAHHS TEMHU;

— B IPOIIEC] MPOBEACHHS CEMIHAPCHKHUX 3aHSTH il KEPIBHUIITBOM HAyKOBO-
MeIaroriYHrX MPaliBHUKIB 3’5CYBaTH HE3PO3yMuli MUTAHHS, JOMOBHUTH KOHCIIEKTH
HOBOIO iH(OpMALli€to;

—  Ticnsd TPOBEJNCHHS CEMIHAPCHKUX 3aHATh M€ pa3 MOBEPHYTHCS [0
MarepialliB MOCIOHMKa Ta IIPOaHaNi3yBaTH IX 3 ypaxXyBaHHAM Ili€i HOBOI iH(popMarii.

Jloriyna moOy0oBa Sk HABYAJIBHOT'O KYpPCY «TEOpis JICpiKaBU Ta MpaBay, TakK i
MaTepianiB KOXKHOI OKpeMoi HOro TeMH 3yMOBIIIOE i MEBHI MpaBWiIa iX aHami3y, sKi
CIIPSIMOBaHI Ha:

—  IIOUIYK B TEKCTI OCHOBHUX BM3HAa4Y€Hb Ta OCMHCIECHHS iX 3MICTy 1 obOcsry.
BusnaueHHss — 1e JiorivHo noOynoBaHe (OPMYJIIOBaHHS OCHOBHUX BIIACTMBOCTEH
TOTO YH iHIIOTO TPABOBOTO SIBUINA, SIKi BiJOWBAIOTH 3arajbHE MiXK IIUM JCPKAaBHUM
YM IPABOBHM SIBUILEM Ta HIIMMH HOAIOHUMH SIBUIIAMH, a TAKOXK Te OCOOJIUBE, L0
MpUTaMaHHE I[bOMY SIBUILY a00 HEOOXiIHI Ta AOCTaTHI BIACTHBOCTI. SIKIO 3MiCT
BH3HAUeHHs — e «HaOip» BIIACTHBOCTEH SBHIA, OTPUMAHUX MEBHUM HAyKOBUM
IIISIXOM, a00 HaBUYAJIbHI 3HAHHS, CTHCIMH TEOPETHYHHH HOro «obpasy», To obcsr
BHU3HAYECHHS — KOJIO THX PEAJIbHO iICHYIOUHX SIBUIIL, 1[0 MAIOTh TaKi BIACTUBOCTI. Tak,
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BHM3HAUYEHHSI JICpKaBH 3a 3MICTOM OXOIUIIOE OCHOBHI BJIACTHUBOCTI AEp)KaBH, a HOTro
o0car ckiranae 6inpnT Ak 190 TiUTBKH Cy9acHUX IepiKaB;

—  YCBIJOMJICHHS IEBHOTO BHM3HAYCHHS HaJTa€ MOXIIUBICTH BHOKPEMHTH 1
KOHKpETH3yBaTh c(hOpMyJIbOBaHI y HbOMY OCHOBHI BJIACTHMBOCTI, ajie HUMH BOHO W
00MEXy€eThCS, a TOMY HOTpedye HOro JOMOBHEHHS IO BiJIOBIAHOTO TOHSTTS, SKE
BXeE BiOOpaka€ BCi XapaKTEPHCTHKH HABYAIBHOTO «00pa3y» TOr0 4YH iHIIOTO
SIBUILA: TIPU3HAYCHHA Ta (YHKLII SK HampsMHU BIUIMBY Ha iHINI SBUINA, 3B’S3KH 31
CHOPITHEHUMH SIBUILAMH; BHYTpIlIHIO moOynoBy (CkiamoBi); kmacudikamii 3a
pI3HMMH  KPHUTEpisIMH; TIPOIECH BHHHWKHCHHS, CTAHOBIEHHS, pO3BUTKY Ta
NPUNMHEHHS ICHYBaHHS SIBUILA TOIIIO;

—  BH3HAYCHb Ta HOHITH KOXKHOTO [CPXKABHOTO 1 MPAaBOBOrO SIBHIIA iCHYE
6araTo, OCKUTBKE BOHH PO3POOIISIINCS Pi3HIMH aBTOPaMHU B MeXKax IEBHOI HayKOBOI
IIKOJIM, THITy IIPaBOPO3YMIHHS, JOMiHyI0UOi Teopii mpaBa, HaliOHAJIBHOI IPaBOBOT
Tpaauuii abo IOKTPUHHU, IO HEOOXiJHO MaTh Ha YyBa3i NpPU CHIBCTaBICHHI
HAaBYAJBHOTO MaTepialmy pi3HMX MHigpy4YHHKIB abo iHmmMX mxepen iHdopmarii. B
I[bOMY IOCIOHHMKY TCOPETHYHI BH3HAYCHHS Ta MOHATTS IOJAHO MEPEBAXHO Y MEXKax
BITYM3HSHHUX JCP)KABHHUX 1 IPAaBOBHX TPAAHMILIi, 30KpeMa, B KOHTEKCTI IOEIHAHHS
MO3UTHBICTCHKOTO, IPHPOIHOTO Ta COLIONOTIYHOTO IMiAXOMAIB 0 MPaBOPO3YyMIiHHS, 3
iX ajganTamielo 0 OCOONMBOCTEH TEOPETHYHOTO OCMHCICHHS OpraHizamii i
JUSUTBHOCTI OpTaHiB BHYTPILIHIX CIIPaB;

— wMmicme 1 poib Teopii Jep:kaBUW Ta TpaBa SK HABYAIBHOI TUCIMILIIHK B
CTPYKTYPpi IpodeciiiHoi MATOTOBKY MePCOHATYy OpPTaHiB BHYTPIIIHIX CIpaB MOTpedye
IIpY BHBYEHI MaTepianiB MOCiOHWKa, iX IOMOBHEHHS 3B’S3KaMH 3 HOPMOTBOPYOIO,
MPABO3aCTOCOBHOKO Ta MPaBOPCANi3allifHOI MPAKTUKOK, a TaKoX 3 IHIIMMH
IOPUIUYHIMH 1  COI[iaJIbHO-TYMAaHITADHUMH  JHCIUILIIHAMH a00 HAyKOBHMH
JOCIHI/DKEHHSAMH 4epe3 TONIyK BiIMOBiAHOI iH(popMamii Ta HaBEICHHS IPUKIAIIB
(HOPMATHUBHO-TIPABOBI aKTH, MiXXHAPOJHO-TIPABOBI JOKYMEHTH, IPaBO3aCTOCOBHI
piIICHHS, aKTH TIyMadeHHs, CTATHCTHYHI BiOMOCTi, HAyKOBi cTarTi, MoHOTpadii
TOIIO).

PerenpbHa Ta HamoneriuBa camocTiiHa poOoTa KypcaHTiB (ciyXadiB) 3
MarepialaMM TOCIOHMKAa 3 ypaxyBaHHSAM HaJaHUX pPEKOMEHJalill crpuse
JOCSITHEHHIO HUMH HAJICKHOTO pPIBHA KOMIICTEHTHOCTI, SKHH 3a MiACyMKamu
HAaBYaHHS BU3HAYAETHCS 32 TAKUMU KPUTEPISIMHU:

—  HE3a/I0BUJIbHMH PIiBEHb KOMIIETEHTHOCTI: BIJICYTHI 3HAHHS HABYAJILHOTO
MaTepiany abo KypcaHT BiJIMOBIISIETHCS BINMOBIJATH HA 3alMTaHHA, MependaveHi
POo06OYOIO MPOTrPaMOr0 HABYATIBHOI AUCIHUILITIHH.

—  HENOCTaTHIH PiBEeHb KOMIETEHTHOCTI: KypCaHT Ma€e 0e3CHCTeMHI 3HaHHS,
JIOMyCKa€e TIOMIJIKM TIpH (OPMYINIOBaHHI ITOHATH, KJIacH(ikamifHUX KpuTepiiB Ta
iXHBOMY TIyMa4deHHi. XaOTHYHO i HEBICBHCHO BHKIAJA€ Marepiall, HE 3IaTcH
BIUTUIATH TOJIOBHE BiJ] JPYrOpSIHOTO, HE MOXE BHKOPHCTOBYBATH 3HAHHS IPH
BUPIIICHH] MPaKTHYHNX 3aBaHb.

—  MIHIMAJBHUHA pIBEHb KOMIICTEHTHOCTi: KypCaHT Mae (hparMeHTapHi
3HaHHS, 10 0a3yrThCs HA MOMNEPEIHHOMY JOCBiAL, ajle He 37aTeH (opMmyroBaTH
BU3HAYEHHS MOHATH, KIacH(iKaIiiHI KpuTepii Ta TIyMAYHUTH iXHIl 3MICT, HE MOXe
BUKOPHCTOBYBATH 3HAHHS ITPU BUPILICHHI IIPAKTHYHHUX 3aB/IaHb.
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—  JIOCTaTHId piBEHb KOMIIETEHTHOCTi: KypcaHT Mae 0a30Bi 3HAHHA 3
HaBYAIBHOI AuCHUILIiHK. DOpMyITIOoe IOPUANYHI MOHATTS, KIacu(ikamiiHi KpHTepii,
ajie OIyCKae 1HTepHpeTaliiiHi MoMUIKH. Moke BUOKPEMHUTH O3HAKU SIBHIIA Ta iX
OoXapakTepu3yBaTH (PHCH, BJIACTUBOCTI, acIeKTH). BiAMmoBiab HagaeThcs 3a OAHUM
JDKepelloM  HaBYaNbHOI Jiteparypu. [Ipm BIiATBOpeHHI 3HAHb 3aCTOCOBYE
PETPONYKTUBHUI THII MHCICHHS, BIIICYTHE CHCTEMHE BHUKJIAJICHHS HABYAJIBHOTO
Marepiany. He BMie 10ka30BO OOIPyHTOBYBaTH CBOi CY/DKCHHS, JOITyCKA€E
HETOYHOCTI NPH BUKOPUCTAHHI 3HAHb JJISl BUPIIICHHS IPAKTHYHHX 3aBJaHb.

—  nmoOpwif piBEeHbP KOMIIETEHTHOCTI: KypCaHT Ma€ IPYHTOBHI 3HaHHS
HABYAJILHOIO Marepially, ajge IijJ Yac BiJNOBiJi JIOMYyCKAaE HE3HAYHI IOMHIIKH.
Bomnonie xareropialbHO-IOHATIHHAM amapaToM Ta 34aT€H BUKOPUCTOBYBATH 3HAHHS
JUIS BHpINIEHHA NPAKTUYHUX 3aBIAaHb. Moke oOXapaKTepu3yBaTH CKIAX (3MICT)
sBuia (200 BHYTPILIHIO MOOYOBY SBUIIA) Ta HOTO elleMeHTiB. MoXke 0OIpyHTYBaTH
MIPU3HAYEHHSI SBHUIIIA, SIKE KOHKPETU3YEThCS Yy HOro (GYHKIISAX (HampsMKaxX BIUIMBY Ha
iHIII sBUINA). MOXke HaBeCTH MOTIOHICTh Ta BIIMIHHICTD 3 IHIIUMH CIIOPiTHEHUMHU Ta
MPOTWIIC)KHUMHU SIBUIIAMU. BiAnoBiger HagaeTbes 3a JEKUIbBKOMAa JDKEpenaMu
HaBYAJIBHOI JiTEpaTypH, 3 IIOCHIAHHIM HAa HOPMATUBHO-TIPABOBI aKTH Ta HABEACHHSM
npuknanais. [Ipu BinTBOpeHHI 3HAHB 3aCTOCOBYE MPOIYKTHBHUN THIT MUCIICHHS.

—  BiAMIHHHMH piBEeHb KOMIIETEHTHOCTI: KypCaHT Ma€ CHCTEMHI 3HaHHS,
IMOOKO 1 TIOBHO 3aCBOiB yBeCh HAaBUYAIBHUI MaTepial, B SKOMY JETKO OPi€HTY€EThCS,
BOJIOZi€ KaTeTOPiaNbHO-MIOHSATIHHUM amapaTroM, BMi€ TOB’SI3yBaTH TEOpilo 3
IPaKTUKOIO, BHUPIIIyBaTH NPAaKTU4HI 3aBIAaHHS, BUCIIOBIIOBATH 1 OOIPYHTOBYBAaTH
CBOI CcyKeHHs. Mojke HaBeCTH OCOOJIMBOCTI IHTEPIIPETAllii MPaBOBUX SIBHII B PI3HUX
TEOPisiX, 3arajibHe Ta BiIMiHHE B Pi3HUX MTO3MIISX BUCHUX, SK B HAIIOHAJTHHOMY TaK i
B MDXKHapOJHOMY Ta €BPOINCHCHKOMY IpaBi (B MeXax dacy, IpeaMeTy, IPOCTOpPY).
31aTeH oOIpyHTYBaTH MEPCICKTHBH PO3BUTKY NPABOBUX SIBUIL B YKpaiHi. Bignosine
HaJIa€ThCs Ha OCHOBI 3HAHB JEP KaBHHUX IPOTrpaM, KOHIEMIiH, TPOeKTiB HOPMAaTHBHO-
IIPAaBOBHUX aKTIB, a TAKO)X HAYKOBHX IKEPEIL.

Ha 3aBepuieHHs BapTo 3a3HAYUTH, IO LeH MOCIOHWUK 3 Teopii AepkaBU Ta
IpaBa He IPETEHAye Ha BCEOXOIUTIOIOUE BHUCBITIICHHS MPOOJIEM PO3YMIHHS AepiKaBU
Ta IIpaBa, BiH MOXKE CIyTYBaTH JIMIIE «ITyTIBHUKOM)» Ha HUIAXY X Mi3HaHHS. Bimem
TOro BiH € OJHHUM 3 MOCIOHUKIB, SIKMHM aJalTOBaHO 10 OCOOJIMBOCTEH ITiTOTOBKH
MIEPCOHAITYy OPTaHiB BHYTPIITHIX CIIPaB, TCOPETUYHOTO COPUHHSATTS OCHOB OpraHi3amii
Ta JISTIBHOCTI OpraHiB BHYTPIIIHIX cHpaB YKpaiHH, ale 3 ypaXxyBaHHAM CBITOBHX
MPAaBOBHUX IMPOLIECIB, iHTErpalii YKpaiHu y €BpOneHChbKUil TPaBOBHIA TIPOCTIP.

ABTOPCBHKHI KOJEKTUB BHCIIOBIIOE TMOMSIKY YCIM, XTO TOpajaMH Ta
3ayBa)KEHHAMH CIIPHSAB CTBOPCHHIO I[hOTO IOCIOHMKA, OCOOIMBO peIeH3CHTaM:
JOKTOpY IOPUIUYHHX Hayk, mpodecopy bocrany C.K, mOKTOpY FOPHIMYHMX HAYK,
npodecopy Kemsmany M.C., unen-xopectmonaenty HAIIpH Vxpaiam, moxropy
IOPUANYHUX HayK, Ipodecopy, 3acimykeHoMy fopucty Ykpainu Koxoxito A.M.

Tuxomupoe Onexcandp /leonucoeuy

npoghecop kaghedpu meopii depoicasu ma npasa,

O0OKMOP IPUOUUHUX HAYK, NPOpecop, YleH-KOPECNOHOeHM
Misicnapoonoi akademii nopieHsIbHO20 npasa
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TEMA 1. IOHATTS, HOXOAKEHHSA TA CYTHICTD JEPKABU

3aceoecuna meopemuyHuUX NONOJNCEHL Yici memu  cnpusmume  Ni3HAHHIO
0epaHcasHO-npasosoi dilichocmi ma GiONOBIOHUX Npoyecis, wo 8i00y8arvmvcsi 6
cycninecmsi. [lepocasa ma npago € 06 ’€KmMoM 8USUEHHS PI3HUX CYCHITbHUX HAVK —
eKoHOMIKU, @hinocoii, coyionoeii, ncuxonoeii, icmopii, noaimonoeii ma IHWUX,
KOJICHA 3 AKUX 6UEHAC Yi CYCHIIbHI A6UWA 8 Medcax 8020 npeomema ma
npumamaHHum Jauwe i memooom. Y ceoio uepzy meopis Oepicasu ma npasa
CNPAMOBAHA HA 3000YMMSl, V3A2aNbHEeHHs, CUCMeMAMU3ayiio i 6UKOPUCMAHHA 3HAHb
npo  OepaicasHo-npasogy OiticHicmo. 10108HUM 1T 3a60aHHAM € CHPUSIHHS Yepe3
depoicasHi I npaeogi  iHcmumymu ROGHOYIHHIL peanizayii ocobucmocmi ma
NOOONAHHIO NEPeuwKod YbOMY, CMEOPEHHIO YMOG Oas peanizayii npas i c80000
JHOOUHU A 2DOMAOSTHUHA.

1.1 3araabHa XapakTepHCTHKA Teopii Jep:kaBM Ta NpaBa fIK IOPUANYHOL
HAYKH

Po30ynoBa  nepxaBHOCTi  YKpaiHU B yMOBax CbOTOJACHHS  BHUMAarae
MIEPEOCMUCIICHHST Ta KOHIIENITyali3alil HayKOBUX 1/1eil 1 MOTJIsiB, M0 TOPKAIOTHCS
CYTHOCTI Ta 3HaYCHHS YMHHHUKIB, SIKi BIUTMBAIOTh Ha ()OPMYBAHHS PABOBOT JICPKABH.
Po3BuHEHa Hayka, BUCOKWH PiBEHb OCBITH Ta KYJBTYpH, B TOMY YHCIi W KyJIbTYpH
YHOpaBIiHHSA — L€ ToH (yHAaMeHT, 0e3 SKOrO HEMOJKJIMBO IOCATTH CIPaBKHBOI
He3aJIeXKHOCTI aepskaBu .

Peanii HOBOro CTOJNITTS 3YMOBIIOIOTH HEBIMHHE 3POCTaHHS COLIAJIBHOI
3HAYYLIOCTI FOPUIAMYHOI HAyKH. 3a I[MX YMOB HAyKOBE OOIPYHTYBaHHS CTa€
000B’SI3KOBOI0  OCHOBOIO €()EKTHBHOCTI [ep:kKaBHMX pillleHb, OPUANYHA Hayka
Ha0yBa€e pUC COLIaIbHOTO IHCTUTYTY, MOKIMKAHHAM SIKOTO € 3a0e3MeUeHHsl CTIKOro
PO3BUTKY CYyCHiJILCTBA, MOOpoOYyTy Ta mporpecy. Yce ue mnepeabavae miaBHUILEHI
BAMOTH JIO METOJOJIOTIYHOI OCHAIIEHOCTI HAYKOBHX JOCITIDKEHBb, IOIIYKY
OHOBJICHMX, BIJMOBIAHUX BHUKJIWKY CHOTOJCHHS CBITOTJIAOHMX  OPIEHTHUDIB,
OCMHCIICHHSI CyYaCHMX HAYKOBUX IiJXOMIiB i KOHKPETHHUX CIOCOOIB TEOPETHYHUX
JIOCITiKEHB>.

IToHATTS «HAyKay BKIIOYAE CYMY HAYKOBUX 3HAHb NpPO  OIlICHICMb, WO
VMGOPIOWMb Y CYKYNHOCMI HAYKOBY KAPMUHY CGIMy, a MAaxodc OiLIbHICMb 3
HAOYymms yux 3HAHb, MEMOI0 AKOI € ONUC, NOACHEHHA MA NPOSHO3YEAHHI PO3GUNIKY
npoyecie i ssuuy OiiCHOCMI, MOOMO 6 WUPOKOMY PO3YMIHHI — ii meopemuune
8i0oOpadicennsi. TepMiH «HayKa» BXKUBAIOTh I MO3HAYCHHS OnHIET 3 (opm
CYCHNIBHOI CBIIOMOCTI, CKJIaJOBOI YaCTHHH JYXOBHOI KYJBTYpH CYCHIJIBCTBA,
CHCTEMH 3HaHb PO JiliCHICTH, cepH MIOACHKOI MISUIBHOCTI, (YHKIIEO SKOI €
BUPOOJICHHSI Ta CUCTEMaTru3allis 00 €KTUBHUX 3HAaHb MPO AIMCHICTh, a TaKOXK JUIs

' Maron B. Hayka rotoBa cratu (yHAaMeHTOM Ul N00YIOBH CrpaBji HesanexHoi jaepxasu / B. Ilaton // Tosnoc
Vkpainu. — 4 kBit. 2014 p. — Ne 65 (5815). - C. 1 — 12.

2 Tauiit B. 5I. MeTogonoriuni mpo6ieMu NpaBoBoi HAYKH Ha eTari GOpMyBaHHs PABOBOT, 1EMOKPATHYHOT, COIIATBLHOT
nepxasu / B. f1. Tauiii / Merogonoriuni npo6iaeMu mpaBoBoi HayKH : MaTepiany MikHap. Hayk. koHd. (Xapkis, 13 —
14 rpyn. 2002 p.) / Yropsz. : M. 1. [Taxos, 0. M. I'poweswnii. — X. : IIpaso, 2003. — C. 3.
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HaliMeHyBaHHs OKPEMUX rajly3eil HayKoBOro 3HaHH: .

BbaraTomaHITHICTE (OpM TIPOSIBY CBiTy, B SIKOMY ICHY€ JIIOAWHA, 3yYMOBIIOE
HAsIBHICTh 3HAYHOI KUIBKOCTI HayK K BIJIOBIIHUX CYM 3HaHb. 3aJIKHO Bij 00’€KTa
JOCTIKEHHS (XapaKTepy 3HaHb) HAYKH MOAUISIOTHCS Ha:

— NpupoOHuYi — BUBYAIOTH 00 €KTUBHY MIMCHICTH, yHIBepCalbHI 3aKOHU OyTTH,
3aKOHOMIPHOCTI BAHUKHEHHS Ta PO3BUTKY NPUPOJIH;

— mexHiuHi — OCMUCIIIOIOTh 3ac00M Ta MEXaHi3MH, 110 CTBOPEHHI JIFOJIUHOIO 3
METOI0 TMOKpAIIeHHS YMOB Ii XHTTEMISNBHOCTI, a TAKOX 3aKOHOMIPHOCTI TeHe3n
HayKOBO-TEXHIYHOTO IIpOrpecy;

— cycninbHi - (eymanimaphi) — JOCHIPKYIOTh 3aKOHOMIPHOCTI BHUHUKHEHHS,
PO3BUTKY Ta (HyHKIIOHYBaHHS CYCIiJIbCTBA.

3 ormmy Ha Te, IO CYCHUIBCTBO € CKJIagHOI0 KaTeropiero, IMIo
XapaKTePU3Y€EThCS HASBHICTIO PI3HUX CYO0’€KTiB, 00’€KTIB 1 3B’s3KiB, CyCIiJbHA
HayKa TEX € CHUCTEMOI0 Ta CKJIAJA€ThCs 3 HU3KH CAMOCTIMHHMX Hayk: Qimocodii,
eKOHOMIKH, ICTOpii, COIIOJOTrii, MOJITONOTIl, KYJBTYpOJOTii, TCHXOJOTIi,
opucnpyaeHii Ta iH. Pi3HOBHIOM CyCHUILHUX HAayK € HOPUAWYHI, OCKIJIBKH
00’€KTOM 1X BUBUEHHS € Jiep)KaBa Ta IPaBo SIK OCHOBHI cOLianbHi IHCTUTYTH.

KOpuanyna Hayka (IOpUCHpyAeHUis1) — ye cneyianizogana 2any3b HAYKOBUX
3HAHL Y cghepi CycninbHUX HAYK, HAYKO8A OIANbHICMb, CHPAMOBAHA HA BUEUEHHS
npasa 8 meopemuiyHOMY i NPUKIAOHOMY ACNEeKmMAx, npagosux Gopm opzanizayii ma
@yHKyioHyeanns — 0epicasu, CYCRINbCMBA MA  OKpeMUX — OepiiCcagHO-NpasosuUx
IHCMUmMYmie.

OCOONMUBICTIO IOPUAWYHOI HAyKHd TOPIBHSAHO 3 IHIIMMH TyMaHiTapHUMHU
HayKaMH € Te, I[0 BOHA Ma€ MPUKJIAJHUH XapakTep, MOKIMKaHAa OOCIyroByBaTH
NPaKTHYHI TOTPEOM MPABOBOTO PpETyJIIOBAaHHSA CYCIJIBHUX BIJHOCHH, CIPHUSTH
BJIOCKOHAJIEHHIO 3aKOHOJABCTBA Ta IOPUAMYHOI mpakTuku. Came TOMy HOpPHAWYHI
HAayKOBi 3HAHHS BiAPI3HAIOTHCS KOHKPETHICTIO, TOUHICTIO, BUPAXXAIOTHCS B JIOTIYHO
OB’ 13aHKX, (POPMAITi30BAHUX MOHSATTSX, KATETOPisX, HAYKOBHX KOHCTPYKIIisX2,

VY cydacHill rOpUAMYHIA Hayli MpeIcTaBJIeHI pi3HI TOYKH 30py CTOCOBHO
KOHCTPYIOBaHHS CHCTEeMH IopuaudHol Hayku. Ha mincTaBi aHami3y HaSBHHX MiIXOIiB
3 IIBOTO TPHBOLY MOXKHAa 3pOOMTH BHCHOBOK IIPO Te, IO CydYacHa CHCTeMa
FOPUCTIPYACHIIIT BKIIFOYAE TaKi 6UOU (2pynu, YUKIU) HOPUOUUHUX HAYK:

— 3aeanvHOmMeopemudHi ma iCmopuuni  (iCmopuxko-meopemuyni) 10puOuyHi
Hayku (Teopis Jep’kaBH Ta MpaBa, ICTOPIsA AepXkKaBU Ta MpaBa YKpaiHHU 1 3apyOiHUX
KpaiH, icTopis B4YEHb INpO JepkaBy Ta NpaBo Tomo). Lli OpuaWYHI HayKH
JOCHI/DKYIOTh OCHOBHI IOHATTSI, KaTeropili NpaBOIEp:KaBO3HABCTBA, 3arajbHi Ta
crieru(ivHi 3aKOHOMIPHOCTI BUHUKHEHHS, PO3BHUTKY 1 (DYHKI[IOHYBaHHS AEpKaBU Ta
IIpaBa, CyTHICTh, ()OPMH 1 THITOJIOTII0 OCTaHHIX, XapaKTEPH3YIOTh iICTOPUYHHIN MIIIX
iX (opMyBaHHS, a TaKOX IMOTJIAOM HAyKOBLIB, (inocodiB, IOPUCTIB-NPAKTHKIB Ha
3MICT JIEpKAaBHO-TIPABOBHX SBHUIIL TOIIO®;

" fOpunuuna enumkionenis : B 6 1./ Peakon : 10. C. lllemuryuenxko (rosnosa pezkoin.) Ta in. — K. : Ykp. enuuk., 1998.
-T.4:H-II.-2002. - C. 72.

2Tycapes C. . [Opuauuna jeontonoris (OCHOBM IOpUAMYHOI AisnbHOCTI) : Hay. moci6. / C.]JI. I'ycapes,
O. . TuxomupoB. — 3-T€ BuA., nepepod. i nom. — K. : 3uanns, 2008. — C. 52 — 53.

3 Jlucenkos C. JI. 3aranbua Teopis nepskasu i npasa : Hapd. moci6. / C. JI. Jlucenkos. — K. : IOpuckoncysist, 2006. —
C. 19.
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—eanysze6i opuduuni Hayku (KOHCTUTYLIHHA Hayka a0o rany3b, LHBIIBHE,
aZMiHICTpaTHBHE, KpHMiHAJbHE, TPYHOBE, CiMelHEe Ta iHII), 1[0 BUBYAIOTH Ta
CHUCTEMAaTHU3YIOTh 3MicT GopM (JKepen) mpaBa neBHOI ramysi. Ilpu npomy ramysesi
OPUANYHI HAYKH YTBOPIOIOTh HAWOLIBIIY 32 KUIBKICHUM CKJIAJIOM TPYITY FOPUIUYHUX
HayK. YPaxoBYIOUH, 3 OZHOTO OOKy, T€HE3UC CYCHiIPHHX BIJHOCHH Ta 00 €KTHBHY
notpeOy B iX ymOpsIKyBaHHI HOpMaMH IpaBa, a 3 iHIIOTO — B3aEMOJII0 Tally3eBHX
IOPUMYHUX HAyK, BUHHKAIOTh 1 PO3BHBAIOTBHCS HOBI 3B’S3KH MIKIally3€BOTO
XapakTepy, a 0TKe, — MDKTaTy3eBi IOpUIHIHI HAYKH;

— midiceanyseei opuouuni nayku (KUTIOBE, KOMEpIliiiHe, MOPChKE, MOBITPSIHE,
MHUTHE, €KOJIOTiUHE, TPAHCIIOPTHE MpaBO Ta iHIII ramy3i Hayk). Lli ropuauuHi Hayku
BHBYAIOTh OJHOPIMHI CYCHiJIbHI BiIHOCHHHM, IO BUHHKAIOTH y cepi MpaBoBOTO
pETyNIOBaHHS PI3HUX Tamys3eil mpaBa. BOHHM TiCHO TOB’A3aHI Ta B3aEMOJIIOTH 3
rajgy3eBUMH IOPUINYHUMH HayKaMH, OJHAK MAIOTh IPHUTAMaHHUIT JUIIe iM IpenaMer
nocmimpkeHas. KparepiemM BHOKpeMIIEHHS MDKIraly3eBUX IOPHIUYHUX HAyK € Tamysi
3aKOHOJABCTBA, IO 3arajJoM He 30iraloTecs 3 Taly3sMH IpaBa. B ocranHI
JECSATHIIITTS. CUCTEMa KOMILJICKCHUX raiy3ed mpaBa, a BiANMOBIAHO W MIKrairy3eBUX
IOPUANYHUX HAYK, IHTCHCHBHO pO3BHBA€THCS, LIO 3YMOBIOETHCS NPAKTUYHHMHU
motpebaMn BHBYEHHSA IIeBHHX CYKyIHOCTEH HOpPM TIIpaBa y  B3aeMOSIi,
KOHIIEHTPOBAHO, HE3BAXKAIOUM Ha X pi3Hy HOPUIUYHY pHpPOLY '

— cneyianvHi (opeauizayiiini) 1opuduuni Hayku (nepaBHe OYIIBHUIITBO Ta
MiCIleBe CaMOBpPSIyBaHHS, CYHOBI Ta IIPaBOOXOPOHHI OpraHH, IIPOKYPOPCHKHIL
Harjsi[, aJBOKaTypa, HOTapiaT Ta IHIN Taly3i Hayk), II0 0e3mocepenHbo
JIOCITI/DKYIOTh ~ OpTraHi3allito, TOBHOBAXEHHS, CTPYKTYpy, OYHKIi, 3aBIaHHS
JIepKaBHUX OPTaHiB i AEIKUX HEJACPKABHUX OpraHi3alliii;

— npuknaoui  opuduuni  Hayky (KpUMIHATICTHKA, KPUMIHOJIOTIS, CyJOBa
MEIMIIMHA, CYJI0Ba TIICHXiaTpis, TIpaBOBa CTaTHCTUKA, CylIOBa OyXrairepis,
OIIePAaTUBHO-PO3IIYKOBA [TisUTbHICTE TOMmO). Lli FOpUIMYHI HAyKH OCMHCIIOIOTH
CYCHIJBHI BiJTHOCHHH, IO BHHHUKAIOTH y cdepi JIepkaBHO-NIPABOBOI IifiCHOCTI Ta
MOTPEOYIOTh CHEIialIbHUX 3HAHb 3 1HIIUX HAyK. BOHM BUKOPUCTOBYIOTh JOCATHEHHS
npupogHnInX (¢i3uka, xiMis, 6ioyoris TOmo), TeXHIYHUX (MeXaHika, KibepHeTHnkKa
TOIO) 1 TYMaHITapHUX (COLIOJIOTisI, ICHXOJIOTisl, MOBO3HABCTBO TOIO) HAYK;

— IOPUOUYHT HAYKU, WO 8UBHAOMb 3apyOidcHi Oepacagy ma npaso. 11i vopunndHi
HayKd pPO3IIISAAIOTH OCOONMBOCTI  JEPIKABHOTO 1  KOHCTUTYIIMHOTO — Jamy,
¢dopmyBaHHS Ta (QYHKIIOHYBaHHS BHOOPYMX CHCTEM, JEPXKABHUX IHCTUTYTIB,
CTPYKTYpHUX €JIEMEHTIB i MeXaHi3M Jii mpaBa B 3apyObKHHUX KpaiHax, a TakoX
3IIHCHIOIOTH TOPIBHSHHS MPAaBOBHX CUCTEM CBiTy. Jl0 i€l Tpyny IOPUINYHUX HAyK
HaJIe)KaTh Taki: KOHCTHUTYIINHE (IepKaBHE) NpaBo 3apyODKHUX KpaiH, pHUMCHKE
IPaBo, NOPIBHSUIBHE NPABO3HABCTBO (FOPHIMYHA KOMITAPAaTUBICTHKA) Ta IHIIE,

— MidiCHapoOHo-npasosi nayku. 1lell BuJ IOpUINYHUX HAYK TOCTIIDKYE CYCHUIbHI
BITHOCHHH, IO BPETYIHbOBAaHI HOPMaMH IpaBa y cepi MiKICPKaBHHX BiTHOCHH.
Crierdika IpOro pi3HOBUAY IOPHUIMYHUX HAYK 3YMOBJICHA HASBHICTIO 1HO3EMHHUX
cy0’exTiB (iHO3eMHi Jep)kaBH, Jep)KaBHI OpraHy, iX MOcaloBi 0co0M Ta MiXKHAPOIHI
oprasizarii) i TOTpe0OI0 BIOPSANKYBAaHHSA BINHOCHH MiK HHMH. J[0 IBOTO BHIY

! Mapuyk B. M. Hapwucu 3 Teopii mpasa : HaBu. moci6 / B. M. Mapuyk, JI. B. Hikonaesa. — K. : Ictuna, 2004. — C. 9.
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IOpUAMYHUX HAyK BIJHOCATbCS HAyKH TIPO MDKHApoAHE myOiiyHe Tpaso,
MDKHapoOJHE TPHBaTHE MpaBO, €BpOIeiichke MpaBo Ta iH. PO3BHTOK MiKHapOmHO-
IPAaBOBUX HAyK TICHO IOB’S3aHUI 13 3arajlbHOCBITOBOIO TEHJCHLIEIO MOCHJIECHHS
iHTerpauiifiHux Mpouecis i Mi>kHAPOAHOTrO BILIMBY HA HAL[IOHAJILHI TPABOBi cucTeMH .

TaknM 9HHOM, CydacHa IOpPUCIIPYACHIIS € PO3TATYKEHOI0 CHCTEMOIO 3HAaHb IIPO
JepkaBy Ta mpaBo. KokHa ropuIudHa Hayka — IIe OKPEeMHH, BITHOCHO CaMOCTiHHHI
€IeMEHT cUCTeMHU (CTPYKTypH) topucnpynaeHuii. Ilpeamer, MeTomosoris, HayKOBi
pe3yibTaTH KOXXKHOI IOPUAWYHOI HAyKH € YacTHHOIO 3arajbHOr0 TMpeaMeTa,
METOJIOJIOTI] IOPUCIIPYICHIII], CHCTeMH IOPHAWYHUX 3HaHb y mizoMmy. [Ipnm meomy
Iy’)Ke BaXKIMBO, 100 BUAM (TpynH) IOPUIMYHUX HAyK aJIeKBaTHO BimoOpakamu
CTaTUYHY Ta AMHAMIYHY KapTHHY Cy4acHOTO YKHUTTS JIOJUHH B CYCITIJILCTBI.

Sk 3a3Hagayocs BWINE, TEOpis JepkaBH Ta IpaBa HAICXKHTb IO
3arajJbHOTEOPETUYHHUX Ta ICTOPUYHMX HAyK 1 3aBISKU CBOIM BJIACTUBOCTSM 3aiimMae
MIPOBiAHE MiCIIE B CHCTEMI IOPHIUYHUX HAYK.

Teopisa nep:xkaBu Ta mpaBa — ye 3d2aibHOMeOpemuynd, QYHOAMEHMATbHA
IOpUOUYHA HAYKA, WO BUSYAE CYMHICHI 61ACMUBOCmi, 3A2aibHi 3AKOHOMIDHOCMI
BUHUKHEHHS, PO3BUMKY | (DYHKYIOHY8AHHS 0epicasu ma npasd, THWUX nos a3aHux 3
HUMU A8ULWY CYCNINbHOI OIICHOCMI, a MAKOXC 30TUCHIOE THMe2payiio 10pUOUYHUX HAYK
y €duny cucmemy ma ix memooonoziune sabesnevenms’.

O3naku meopii Oepycasu ma npasa:

—€ cycninbnolo Haykow. Teopis nepxaBH Ta TIpaBa BiIpPI3HAEThCA BiX
MPUPOJHUYMX 1 TEXHIYHMX HAyK OO’€KTOM HAYKOBOTO IIi3HaHHS, SKUM € TaKi
HaWBaXXJIMBIIIl CYCIIBHI SIBUINA K Jiep)KaBa Ta MpaBo. [nOokuii 3B’SI30K Teopil
Jep>KaBH Ta TpaBa MPOCTEXKYETHCS 3 TAKAUMHU CYCIIUTBHIMHU HayKaMH SIK:

* ghinocoghin (Ha BimMiHY Bix (Giocodii, Teopis AepikaBu Ta IpaBa BUBYAE HE BCI
3aKOHOMIPHOCTI PO3BUTKY TMPHUPOJH, CYCHIJILCTBA Ta MHCICHHS, & BHKJIIOYHO
3aKOHOMIPHOCTI PO3BUTKY CYCHIJICTBA B JEP>KaBHO-TIPaBOBil cdepi. Buxopucrorye
{ MeTomu (MeTadi3uKy Ta MIAIEKTHKY), a TAKOXK 3aralbHi IIOHATTS Ta KaTeropii, Taki
SK: 3MicT 1 (popMa, MeTa Ta 3aci0, TEOPETHYHE Ta MPAKTUYHE, ICTOPUYHE Ta JIOTIYHE
TOIIIO);

* coyionocis (comionorisa, sk 1 ¢inocodis € 3aco00M TMi3HAHHS Oyab-SKHX
COLIIAJIbHUX SIBHII, 30KpPEMa JEP)KAaBHO-NIPABOBUX, aJie COLIIOJIOTiS CTOCOBHO HHX
Oyaye cBOi BHUCHOBKM Ha EMIIIpHYHOMY Marepiani (CTaTHCTHYHHX JaHHUX) 1
COITiaEHHUX EKCIIePUMEHTax);

* nonimonoeis (CIUParYrCh Ha OTPUMAaHI MOJIITOJIOTIEXD 3HAHHS PO MOJITHYHY
CHCTEMY CYCHIIIBCTBA, 3aCOOM JOCSTHEHHS MOJITUYHOI BIAAW, TEOPis AEp)KaBH Ta
mpaBa pO3MIIAJAE Miclle Ta pONb JIEpXKaBU B TONITHYHIA CHCTEMi CYCHUIBCTBA,
BiIMIHHICTb JICP>KABH BiJl IHIIUX MOJITHYHUX 00’ €THAHB);

* ekoHOMIKa (BUBYAE€ PO3BUTOK EKOHOMIKH CYCHUIBCTBA B Pi3HOMaHiTHI
eKOHOMIiuHI enoxu. [loemHaHHS EKOHOMIYHMX HayK i Teopil AepxaBH Ta IIpaBa

! 3aranbHa Teopis JepKaBu i NpaBa : MiAPYY. MUIA CTYA. IOpHA. BULL. Haed. 3aki. / [M. B. Lgik, O. B. Ilerpuum,
JI. B. ABpaMeHKO Ta iH.] ; 3a pell. JIOKT. Iopuj. Hayk., npod. akan. AIlpH Ykpainn M. B. Lika, 10KT. 1opua. HayK.,
npoo. akan. AllpH VYkpainu O. B. Ilerpummna. — X. : IIpaso, 2011. - C. 17.

2 Teopis nepxasu Ta paBa : miapy4. / [€. O. T'ixa, €. B. Binossopos, A. M. 3aBaibhuit Ta in.] ; 3a 3ar. pen. €. O. Tigu.
—K.: ®OIT O. C. Jlinkawn, 2011. - C. 18.
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JI03BOJIIE BU3HAYMTH MEXI BTPYYaHHS ACpKaBH B CKOHOMIKY, GOpMH B3aeMoOil
IpaBa Ta eKOHOMIKH, CIOCOOH i1 IPaBOBOTO CTUMYITIOBaHHS).

Bzaemoniroun 3 pi3HMMM CYCIIIBHUMM HayKaMM, TEOpis IEp)KaBH Ta IpaBa
OJICPKY€E BITIOBIHI 3HAHHS PO JCPIKABHO-IIPABOBI SBUINA 1 BUKOPUCTOBYE iX Yy
CBOTX JOCTIPKEHHX |

— € ropuduyHor Haykow. Teopis nepkaBH Ta paBa BHBYAE JICPXKaBY i MPABO 5K
CaMOCTIilHI Ta BiIHOCHO aBTOHOMHI SIBHINA, B iX €JIHOCTI Ta OPraHiyHOMY 3B’SI3KY,
B3a€eMHIH 1 conmiansHi 06ymoBneHocTi. PopMymroroun 6a30Bi IOPUANYHI TOHATTS Ta
KaTeropii, po3mIANalouM 3arajbHi ITOJOKEHHSA IpO Jep)KaBy i IPaBo, a TaKOXK
COIliaJbHI, 1/ICOJIOTIYHI MEPEeyMOBH X BUHUKHEHHS 1 PO3BUTKY, TEOPis IEP)KaBU Ta
mpaBa MOCiJa€e YibHE MICIle B CHCTEeMi IopHCcIpyneHmii. Bona Hamae Hadmmpoii 3a
00caroM i HalrmOIIi 32 3MICTOM 3HAHHSA IIPO JIep>KaBHO-TIPABOBI SIBHUINA;

— € 3azanvHomeopemuynolo naykoro. Teopis Nep)kaBu Ta INpaBa BUABISE
MOSICHIOE 3arajbHi Ta CrHenuQiuHi 3aKOHOMIPHOCTI BUHHMKHEHHS, PO3BUTKY 1
(YHKI[IOHYBaHHs Jiep’kaBM Ta IpaBa. IX MOMHA Ha3BaTH (yHJAMEHTAILHUMH
3aKOHOMIPHOCTSIMH, OCKUIbKA BOHHM BIIACTHBI PI3HOMaHITHUM JepkaBaM Ta iX
IpaBoBUM cucTeMaM. Hanpukiaz, «IoAHHA — IPAaBO — AEPKaBay» € 3aKOHOMIpHUM
CHCTEMOYTBOPIOIOYHM 3B’SA3KOM, 0€3 KO0 HEMOXKIIMBE 3aKOHO/[aBU€e 3aKPIIUICHHS Ta
mepxaBHe 3abesmeueHHs mpaB i cBoGox mogunu’. Teopis IepkaBd Ta mpasa
nepeOyBae B TICHOMY [iaJIECKTHYHOMY B3a€MO3B’S3KY 3 ICTOPUYHMMHU HAyKaMH.
BigMiHHICTD MiX TEOpi€l0 JepkaBy Ta IPaBa i iCTOPHIYHIME HAyKaMH MIPOSIBISIETHCS
B TOMY, 10 NEpIIa BUBYAE JICPKaBy 1 MPaBO SIK aOCTPAKTHI SBHINA, SKi HE HalleXaTb
JI0 TIEBHOTO ICTOPUYHOTO IEPioAy, KpaiHu, Muciutens. SIk pe3yabTar, iCTOpUYHI
HayKH BHUKOPUCTOBYIOTh BHUPOOJICHHH TEOpi€lo nepikaBH Ta IIpaBa IOHATTEBO-
KaTeropiagbHUI amapaT, a (paxiBIi-TEOPETHKN — HANpaIfoBaHHS iCTOPHKIB, 30KpeMa
iICTOpUYHHUI MaTepiall sl CBOiX y3arajibHeHb;

— Xapakmepusyemvcsa CKIAOHUM NpeOMemoM 6usyents, IO TIPOSBISLETHCA B
JIOCITI/DKEHHI JIepKaBH 1 MpaBa B MEXaxX OJHI€T HAyKHW B X JIaNCKTHYHIA €THOCTI,
B3aeMO03B’s13Ky. CyuyacHa Teopisi Iep’KaBu Ta NpaBa BUXOAMTH 3 TOTO, IO MPABO €
HEBIAPUBHUM BiJ AepxaBu. [lepkaBa i mpaBo — Pi3HI CYCHiNbHI SBUIA, OPTaHIYHOTO
IIOB’s3aHI MDK €000I0, 3YMOBIIOIOTH OAWH OIHOTO, 3HAXOMATHCSA y BIXHOCHHAX
HEpO3PHBHOI €IHOCTI Ta B3a€EMHOrO NPOHUKHEHHs. J[ifouM y NpaBOBUX paMKax,
Jep)kaBa TOKIMKAaHAa OXOPOHSITH BCTAaHOBIGHHH Yy CYCIHIJIbCTBI MpPaBOMOPSAOK 1
3aCTOCOBYBATH B ITepe0AYEHNX IIPABOM BHITQAKAX NMPUMYC JI0 MPABOIOPYIIHUKIB. Y
TOH e 4Yac IPaBo Ma€ BEPXOBEHCTBO HAJL JIEPKABOIO, 1110 30KpeMa 3aKpiIlIeHo y CT. §
Konctutynii VxkpaiHu. BepxoBeHCTBO mpaBa TPOSBISAEThCA HAacaMmmepen y
JIOMiHYBaHHI TIpaB i CBOOOX JIIOAMHM Ta TPOMAASHHHA, SKI € HEBIIIYKyBaHUMH,
HEMOPYIIHUMY i TAKUMH, III0 HE MOXKYTh OYTH Hi aHYJIbOBaHI, Hi 3BY)K€HI AEP>KABOIO;

— € Y3a2anbHIoY0I0 (cunmesyouoio) naykoio. Jlo ckiamy teopil aepxkaBu Ta
IpaBa BXOJIATh HE JIMINE 3HAHHS, OAEpXaHI Ili€l Haykolo, a H B y3araJlbHEHOMY
BUTJIAII HAyKOBI 3700yTKM IHIIMX IOPUAMYHHUX HAyK, IO BUBYAIOTH Pi3HI aCHEKTH
Jep>KaBHO-TIPaBOBOi AiiicHOCTi. BHCTynmaroum CTOCOBHO raiy3eBUX 1 CHELiaIbHUX

! Axryanbii npoGiemu Teopii jaepxkasu Ta mpasa. Y. 1. AxTyanbhi mpoGmemu Teopii nepaBu : HaBu. moci6. /
[C. M. Tumuesnko, C. K. bocran, C. M. Jlerymia Ta iu.]. — 2-e Buz., crepeot. — K. : KHT, 2008. — C. 14.
2 Cxaxyn O. @. Teopis mepskasu i npasa : migpyy. / O. ®. CkaxyH ; nep. 3 poc. — X. : Koncym, 2006. - C. 10.
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IOPUANYHUX HAyK y3arajJbHIOIOUOIO Ta CHPSMOBYIOUOIO0 HAyKOO, TEOpis AepikaBH Ta
IpaBa MOTpPiOHA TAKOXK UL PO3POOICHHS JOCTATHBO BY3BKHX IIPOOJIEM, IO CTOSTH
nepes HMMH HaykaMd. BoHa cHHTe3ye BHCHOBKM rally3eBUX 3HaHb, 3alydae ixX 10
apceHaly BJIACHUX HAyKOBHUX ifieil. ToMy 3/1iliCHIOBaHA HEIO IHTErpallis RpUIHIYHUX
HayK cOpuse IX B3aeMO30araueHHIO, a 3arajbHa KapTHHA Jep>KaBHO-NPABOBOI
JiCHOCTI cTae GBI LiNicHOMO;

— € MemoOoN02IUHOI HAYKO). 3arallbHi Ta crieu(iYHI 3aKOHOMIPHOCTI, METOAH
i IPUHIMIN HAyKOBOTO IIi3HAHHS, IOHATTSA Ta KaTeropii, Mo BHPOOIEHi Teopieio
JepKaBH Ta TIPaBa, BUKOPHCTOBYIOTHCS IHIMMMH IOPHIMYHAMH HayKaMH SIK 3aco0n
JTOCITI/DKEHHS BJIIACHOTO MPEAMETa, METOAOJIOTIUHI OPIEHTUPH ISl BUPILICHHS CBOIX
3aBgaHb. OcoONMMBY pONIb BUKOHYE €IMHMI IS BCi€l IOPHCTIPYAEHLIl MOHATTEBO-
KaTeropiabHUil anapar, mo popMyeTECS TEOPIEIO IEPIKABH Ta TIpaBa’;

— € pynoamenmanvroro Haykorw. HaykoBi JOCHIKEHHS, MPOBEJEHI B Mexax
Teopii AepkaBH Ta MpaBa, MAIOTh TCOPETHYHHUN, METOAOJIOTIYHUHN, TPOTHOCTUIHUH 1
MDKIUCIMIUTIHApHUH XapakTep. st Teopii AepxaBu Ta IpaBa BIACTUBHH BHCOKHI
piBeHb HAyKOBHMX Yy3araJbHEHb, BOHAa MICTUTh TIOJOXKEHHS, IO YTBOPIOIOTh
TEOpPEeTHUHY 1 Meromonoriuny ©6a3y (dyHoameHT) IopucHpyleHuii, 00’exHye
IOPUANYHI HayKd B €IWHY, IUTICHY, BHYTDIIIHBO Y3TO/DKCHY CHCTEMY. Y IOMY
KOHTEKCTi Teopis AepkaBU Ta MpaBa — (yHIaMEeHTallbHA rady3b IPAaBO3HABCTBA, 110
BHUKOHYE B 1i cCHCTeMi MPHOIN3HO TaKy K POJIb SIK MaTeMaTHKa, Oionoris uu disuka y
cepi pi3HUX TPy IPUPOJIHUINX HAYK".

TakuM 4MHOM, Teopis AepXaBU Ta NpaBa B CUCTEMI IOPHUIUYHHUX HAyK €
(hyHIaMEHTAIbHOI, METOJOJIOTIYHOK IOPUIUYHOK HAYKOH, BH3HAYAE 3arajbHi Ta
creru(ivHi 3aKOHOMIPHOCTI BUHHKHEHHS, PO3BUTKY 1 (DYHKIIOHYBaHHS IEPXKABHO-
IIPAaBOBUX SBUIL, TEHEpYe 3arajJbHOIPABOBI INPUHIHUIN, METOIWKY OCMHCIICHHS
okpemMux cdep mpaBoBOi AIMCHOCTI, pPO3pOOJISIE OPUAUYHY TEPMIHOJIOTIIO
3aralbHOHAYKOBOTO BHKOPHCTAaHHS. 3 OMNIAAY HA IIe, TEOopis Jep>KaBM Ta MpaBa €
B)XIIMBUM JDKEPEJIOM IIPaBOBOTO IIPOTpecy, BIUIMBAE HA PO3BHTOK FOPHAWYHOTO
MUCJICHHS 1 3pOCTaHHS MPAaBOBOI aKTUBHOCTI SIK YChOTO CYCIUJIBLCTBA, TaK 1 KOXKHOI
ocobu B HOMy. [Ipy mpoMy Micme Teopii mep:kaBH Ta IpaBa B CHCTEMI IOPUANIHUX
HayK BU3HAYaIOTh ii 00’€KT 1 IpeIMeT SK iCTOTHI XapaKTepHUKH IIPOIeCY HaAyKOBOTO
Mi3HAHHS.

O0’exT Teopii Aep:kaBH Ta MpaBa — ye Oepicasa i NPAGo AK 83AEMON08 A3AHI
ma 63aemMo0itoYi ABUWA COYIOKYIbMYPHOIL peaibHOCHI.

KoHa ropuandHa Hayka, JOCHIPKYIOUM JEpXaBy i MPaBO 3arajioM, aKLEHTYE
yBary Ha OKpPEMHX acIeKTaxX JAepXKaBHO-NPAaBOBOi MiMCHOCTI, IO 1 CKJIaaloTh
mpeaMer i€l Hayku. ToOTO mpeaMeToM KOHKPETHOI FOPHIANYIHOI HayKH € BiATIOBiTHA
YacTHHA 00’€KTa FOPHIMYHUX HayK — JepkaBU Ta mpaa. Came mpenMeT HayKd €
MiZCTaBoIO s qudepenuianii opucnpyIeHmii Ha pi3Hi raidy3i HayKOBHX 3HaHb.

Teopis depoicasu ma npasa Hanexcums 00 GYHOAMEHMATLHUX HOPUOULHUX HAYK.

! Teopis nepxasu i npasa. Akajemiunuii kypc : migpyd. / [O. B. 3aifuyk, A. I1. 3aeus, B. C. Xypascbkuii Ta in.] ; 3a
pex. O. B. 3aiuyka, H. M. Owuiuesko. — 2-e Bu., iepepo6. i gonos. — K. : FOpinkom Inrep, 2008. — C. 32 — 33.

2 Manbko A. B. Teopust rocyaapcTsa M mpaBa. DieMeHTapHblii Kype : yueb. noco6. / A. B. Manbko, B. B. Heipkos,
K. B. Hlynaukos. — 3-e u3a. crep. — M. : KHOPVYC, 2009. - C. 10.

3 Baittun M. MI. O MeTO/1010TM4eCKOM 3HAYEHUHU U TIpejMeTe obIel Teopun rocynapcTsa u npasa / M. U. Baitrun /
TocymapcrBo u paBo. —2007. — Ne 4. — C. 9.
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Tomy ii npeomemom € 3a2anvHi 3aKOHOMIPHOCHI 6UHUKHEHHS, (DYHKYIOHYBAHHA Md
possumky Oepxcasu i npasa. Teopis nepkaBn Ta HmpaBa pO3TIAAAE HE KOHKPETHI
JIepKaBU Ta iX HaI[lOHaJbHE MPaBO M 3aKOHOAABCTBO, @ BUOKPEMIIIOE 3arajbHe, Te,
1o iX 00’ €IHYE.

VY cywacHid fOpUAMYHIA JiTepaTypi ICHYIOTh pi3HI HiAXOMM OO BH3HAUCHHS
rpeaMeTa Teopii AepkaBu Ta npasa. Ha migcTaBi aHanizy HasBHUX MO3HIIH 3 IBOTO
MPUBOJY € BCI MiJICTaBU CTBEPPKYBATH, IO NMpeaMeT Teopii Jep:KaBu Ta mpaBa —
ye CYMHICHI 61aCMU80OCmi, 3a2albHi 3AKOHOMIDHOCMI GUHUKHEHHSA, DO36UMKY 1
Qyuryionyeanns Oepoicasu ma npagd, a maKodxiC iHWUX N0G S3AHUX 3 HUMU AGULY
CYCRinbHOT OTticHOCH.

Y empyxmypi npeomema meopii deprcasu ma npasa MOXHa BUOKPEMUTH TaKi
IIB 3Micmogi cKnaooei:

— CYTHICHI BIAaCTHBOCTI (CYTHICTb, COIliaJibHE MPU3HAUCHHS) JCP)KaBU Ta MpaBa,
a TaKOJXX 1HIINX TTOB’I3aHUX 3 HUMH SIBUII CYCIIBHOI TIHCHOCTI;

— HaMOUTBII 3arajbHI Ta CHENU(iYHI 3aKOHOMIPHOCTI BUHUKHEHHS, PO3BHTKY 1
(yHKIIOHYBaHHS JepyKaBH i MpaBa, a TAKOK iHIIMX TI0B’A3aHUX 3 HUMH SBMIL .

MeropoJioris Teopii aepxkaBM Ta mpaBa — ye OaeamopisHesa cucmema
npuHyunié i cnocobie opeauizayii, noOyoosu ma 30IUCHEHHs MeoPemuKo-
nisHaeanvHoi  iopuduunoi  OdisnrvHocmi Yy cghepi  00CHIOdNCEHHS  CYMHICHUX
snacmusocmeil, po3SUMKY ma yYHKYIOHY8aHHA 0epaicasy i npasd, THWUX NO8 A3AHUX
3 HUMU A8UWY CYCNINbHOI OItICHOCII, 4 MAKOIC BYEHHA NPO Y10 CUCTEMY.

OCHOBHOIO «CTPYKTYPHOIO» OJMHHIIEI0 METOAOJIOriT € MeToA. TepMiH «MeTom»
(Bixg nat. methodus — mpwuiiom, crocid, METOa) HE3aJeKHO BiJi KOHKPETHOI HAyKH,
rainy3i 3HaHb YU HAaBYAJIBHOI AWUCIMILUTIHU O3HAYAE CNOCiO (nputiom), 3a 00nOM02010
AKO20  3’5ICOBYEMbCA  npeomem  Yi€i Hayku, 00CA2AEMbCA  NeeHa Mema ma
supiuyromobcsi 6i0nogioni 3aedanusi. Meron fIK 3acid mi3HaAHHA — ye cnocio
8i000pasicents ma 8i0MeoOpenHs 8 MUcieHHi npedmema, ujo eusyacmocs. Ha BigMiny
BiJl IpeIMeTa JOCIIKEHHS, SIKUH JTa€ BiINOBIb HA 3aIIUTAHHS, IO TOCIIDKYE Ta YU
iHIIIa HayKa, METOJl XapaKTepPHU3ye, K caMe, 3a JIOTIOMOTOr0 SIKHX CIoco0iB, 3ac00iB i
TPUHOMIB TI€ BitOyBacThCS.

IToHATTSI MeTOmy BBEJCHO B HAyKOBHH 0OIr Ime B CHBY JIaBHHUHY,
IHTEPIIPETYIOYN HOro SIK HUIAX JOCIIKEHHS, TEOPi0, BUSHHsI, CIOCIO JOCATHEHHS
SKOI-HeOyb METH, BUPIMIEHHS KOHKPETHOTO 3aBIaHHS, CYKYITHICTh NPHHOMIB 4n
orepariii MpakTUIHOTO ab0 TEOPETHYHOTO OCBOEHHS JilicHOCTi. HaiiBimoMminm BUeHi
HaJaBajgd METOJaM IM3HAHHS BaKJIMBE 3HAYeHHsS. Tak, 3arajJlbHOBIJJOMHM € BHCIIIB
anrmiiicekoro Qimocoda XVII cr. ®@. bekoHa, skuil MOPiBHIOBaB METOJ 3 JIXTapeM,
SKAH OCBITJIIOE NIISIX YYEHOMY, BBaKalO4YW, 1[0 HABITh KYJBTaBHH, KWl Hue 3
JIXTapeM 110 J0PO3i, BUIEPENUTL TOTO, XTO ODKUTH Y TeMpSBi M0 Ge3M0PLKIKIO’,
3acTocyBaHHS HAyKOBO OOIPYHTOBAaHHMX METOMAIB € Ba)KIMBOIO yYMOBOIO HAOyTTS
HOBHX ICTHHHHMX HAyKOBHX 3HaHb. [ OJIOBHI €JNEMEHTH METOIy TaKi: NPHHIUIIH,

! Teopis nepxasu Ta npasa : miapyy. / [€. O. T'ina, €. B. Binosbopos, A. M. 3aBanbhuii Ta iH.] ; 3a 3ar. pea. €. O. Tixu.
—K.: ®OII O. C. Jlinkan, 2011. - C. 22 - 23.

2 lunneniyc P. IOpuanuna metononoris / P. Hunneniyc ; P. KopuyTa (nep., afant., NpukiL. 3 npasa YKpaiuu i crimcok
tepminiB). — K. : Pedepar, 2004. — C. 10.

3 Mamkos A. [Ipo6nemu Teopii seprasu Ta npaBa. OcHOBY : Kypc Jekuiif / A. Mamkos. — K. : Uersepra xBuis, 2008.
- C. 134,
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MpaBuIia, MPUHOMH, CIIOCOOH, 3acO0U Ta onepariii.

3 ypaxyBaHHAM 3a3HaUCHHX BHINE MIpKyBaHb, MeTOJ Teopii Aep:kaBH Ta
npaBa — ye CYKYnHicmv Nputiomis, cnocobis i 3acobie 00CaiOHCeHHs, 3a 0ONOMO20I0
SAKUX NIBHATOMbCS 0ePHCABHO-NPABOSI ABUWA Y NPOYECT IX BUHUKHEHHS, PO3BUMKY ma
@ynxyionyeanns’.

IIpy bOMY CTOCOBHO TMTaHHS MPO CHCTEMY METOJIIB IOPUCIIPYACHIIIT B3arai i
Teopii JepiaBu Ta NpaBa 30KpPeMa €IHOCTI cepel ydeHUX-IopucTiB Hemae’. Ha
MiACTaBI OCMHCIICHHS PI3HHUX IO3MIII 3 IHOTO MPHUBOIY, MOXKHA 3pOOUTH BHCHOBOK
TIPO Te, IO CUCeMa Memoodie meopii deprcagu ma nPaea BKITIOYAE TaKi CKIIAJIOBI:

— 3a2a1bHI MEMOOU MUCTEHHS,

— @inocoghcori memoou,

— 3a2aIbHOHAYKOBL MEMOOU;

— KOHKPEmHO-HAYKO8I (HeIopuouyHi ma 10puouyHi) Memoou.

3aranbHi MeTOIH MUCJEHHS — ye CnocoOu 00CHiONCEHHS, WO NPUMAMAHHI K
HAYKOBOMY (MeopemuidHoMy) NI3HAHHIO, MAK [ Npakmu4Hiil ma O6yoenHit JisibHOCmi
(npakmuunomy nisHanuw). J10 3azanvHux memooie MucienHs, 1o 3aCTOCOBYIOThHCS
ITiJ] Yac Mi3HAHHS MpeIMeTa Teopii Aep)KaBU Ta MpaBa, HaIekKaTh:

— ananiz — 1e ysABHE pO3WICHYBaHHS 3 METOIO BUBYCHHS I[UTICHOTO TpeaIMeTa Ha
CKJIQJIOBI YaCTHHU (acCHeKTH, O3HAKH, EIEMEHTH TolIo). Tak, 3a JOMOMOror0 aHamlizy
BUSIBIISIETbCS BHYTPIIIHS «KOHCTPYKIWis» JIep:kaBd abo TMpaBa, CTBOPIOIOTHCS
BiJITIOBiTHI YMOBH JIJIsl yTBOPEHHS iX TIOHSTH;

—cunme3 — 1Li¢ ysBHE INOEIHAHHS YAaCTHH NpeAMeTa B €IuHE Lije. AHaui3 i
CUHTE3 TiepeOyBalOTh Yy HEPO3PUBHIA €IHOCTI, BOHM B3a€MOIOB’S3aHI  Ta
B3a€MOOOYMOBIICHI: aHAaJI3 3aBXIH JOIYCKaE€ CHHTE3, a CHHTE3 — aHali3. 3aBIsSKd
cuHTEe3y POPMY€EThCS 3arajibHe YSIBICHHS PO iCTOTHI O3HAKH, 3MICT Ta 00CST MOHSIThH
JICPIKaBH 1 IpaBa Ta X CTPYKTYpPHHUX YaCTHH;

— abcmpazysanns — 1€ ysBHE BHOKPEMIJICHHS ICTOTHHMX O3HAK IMpeaMeTa Ta ix
BiJIOKpEMJICHHSI BiJl MHOKMHH IHINMX BJIAaCTUBOCTEeW. Pesynmprar abcTparyBaHHS
Ha3MBaeThCs  aOcTpakuiero. byap-ske mnoHATTs €  aOctpakuiero. [lupoke
BUKOPHUCTAHHS IIOTO METOAY B TeOpil Aep>KaBHU Ta MpaBa € IUIKOM OOIPyHTOBAHUM,
OCKIJTbKM OJJHMM 3 TOJIOBHHX 3aBJiaHb OCTaHHBOI € ()OPMYBAHHS Ta BIOCKOHAJICHHS
MTOHSITTEBO-KATETOPIaAJIbHOTO anapary FPUCTIPYACHIIIT;

— y3aeanvhenHss — 1€ TaKU| JIOTIYHUH CHOCiO, 3aBISKH SIKOMY 3IIHCHIOETHCS
VSABHUHA TIepexiJ BiJ OJAWHUYHOTO IO 3arajbHOTO dYepe3 00’ €THaHHS OIHOPITHUX
MpeIMETIB, 30KpeMa JICp>KaBH 1 MpaBa, B KJIACH HA OCHOBI 1X CIIJIBHUX O3HAK;

— [HOYKYisi — 1Ie METOJ JOCIiKEHHS Ta CHOCi0 MUCIEHHS, B IKOMY 3arajibHUI
BHCHOBOK ()OPMYETHCSI Ha OCHOBI KOHKPETHUX TOCHJIaHb. Tak, BHBYAIOYH HOPMHU
mpaBa, M0 3aKPIiLIIOIThE (HOPMY JEpXKABHOTO MpaBiiHHSA (iHAYKTHBHO), MOYKHA
BH3HAYUTH, SIKOIO BOHA € — MOHAPXIYHOIO a00 pecmyOIiKaHChKOIO,

— 0edyKkyiss — Tie METOJl JAOCIHI/DKEHHSI Ta CIOCi0 MipKyBaHHS, 3a JIOIIOMOTOIO
SKOTO 13 3araJlbHUX MOCHJIAHb 3 HEOOXIJHICTIO CIiJy€ BHCHOBOK KOHKPETHOTO

! T'ycapes C. JI. Teopist npasa i aepxkasu : Hasd. noci6. / C. /1. I'ycapes, A. 0. Ouniitnuk, O. JI. Cimocapenko. — K. :
I1paBoBa eanicts, 2008. — C. 21.

2 AkTyanbHi mpoGnemMu Teopii nepxasu Ta npasa. U. 1. AkTyaneni nmpoGiemu Teopii AepikaBM : HaBy. MOCi6. /
[C. M. Tumuenko, C. K. Bocran, C. M. Jleryma Ta i.]. — 2-e Buza., crepeot. — K. : KHT, 2008. — C. 46 — 47.
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xapaktepy. Hampukiaza, ocMUCIIOIOYH IOpUAWYHY NPUPOLY IEBHOI rajiysi mpasa,
MO>KHa MOMEePETHEBO 3’ ICyBaTH OCOOIMBOCTI ii OKpeMHX HOPM IIPaBa;

— ananoeis — 1e METOJ AOCIHIKEHHS, 3TiJHO 3 SKUM Ha OCHOBI mMOmiOHOCTI
00’€KTIB AIMCHOCTI, B TOMY YHCJIi Iep)KaBU Ta MpaBa, 32 OJIHUMH 03HaKaMU POOUTHCS
BHCHOBOK IIPO CXOKICT IIMX TPEMETIB I 3 IHITMMH O3HAKAMH '

V cBorw yepry ¢isiocodchbKi MeTOIM — ye Guwyull pi6eHb NIZHAHHA, CUCmeMd
«M’AKUX» NpUHYUNie, onepayiu, NPULoOMie, WO POIMAWOBAHI HA HAUSUWUX
«nosepxaxy abcmpazysanns. Bynydn yHiBEepcallbHHUMH 32 CBOIM 3MICTOM, BOHH
BU3HAYAIOTh JIMIIE Haif3arajbHIII HaNpsIMH JOCTIIDKCHHS, HOTO OCHOBHY METY.
Uepes cknaaHicTh ¢inocodcbkoro 3HaHHS Kiaacu]ikalliss METOMAIB HOro Mi3HAHHS
6araTo B 4OMy 3QJICKHUTH BiJ XapaKTEPUCTUKH (PiToCOPCHKUX Teopiil i KOHIEMiH,
KOXKHIA 3 SKHX 3a3BHYail NMpHUTaMaHHUH BIIACHUI METOX Mi3HABAIBHOI MisUIBHOCTI
(repMEHEBTUYHHUH, (heHOMEHOIOTIYHHIA, aKCi0JIOTIYHUH TOIIIO). Cepen
dinocogpcokux memoois six HalOLIBII 3araJbHUX 1 YHIBEPCATBHUX METO/IB Ii3HAHHS
IpeMeTa Teopii Iep>kaBy Ta IpaBa BHOKPEMITIOIOTE:

— dianekmuyHuil Memoo — 1i¢ yHIBEepCalbHUN METOJ, B OCHOBI SKOT'O JICXKHTb
Oianexmuxa, TOOTO BYEHHS NPO HAMOINBII 3arajbHi 3aKOHH PO3BHTKY TMPHPOAH,
CYCHiJIbCTBA Ta MHCJCHHS. JlialeKTWKa CTaHOBHTH IIUTICHY CHCTEMY KaTeropii,
3aKOHIB 1 TPHHUMUIIB MHCIEHHS Ta MiSUIBHOCTI, SKi BiZoOpaXKarOTh €IHICTH i
LTICHICTD 3arallbHUX XapaKTEPUCTHK PeajJbHOTO CBITY, IO PO3BUBAETHCs. BoHa mae
MOJJIUBICTh OXOIUTH CBIT y WOTO LUTICHOCTI, BH3HAYUTH MiCIE ITOCITIIHKYBaHOT
mpoOJieMHu cepeji MHOXKHHHM 1HIIKX, 11 3B’A3Ky 3 HUMH TOIIO. BiAMOBiqHO 1O BUMOT
JIAJIEKTAYHOTO METOMAY, BCi JEpXKaBHO-TIPAaBOBI SBHUINA MAlOTh PO3TIISAATUCS Y
B32€EMHOMY 3B’S3Ky MiX CO0OI0O Ta CyCIIUIBHHM JKUTTSM. BOHM BHBUAaroTeCs HE y
CTaTHIli, a B TUHAMII[I, HA OCHOBI BiMOBITHUX 3aKOHIG OlaleKmuKu. a) 3aKOH €JJHOCTI
Ta OOpOTHOM TPOTHICKHOCTEH (HANpPUKIAA, aHalli3 MPAaBOMIPHOI TIOBEIIHKH Ta
IIPAaBONOPYIIEHHS B MeXax IIPAaBOBOI ITOBEIIHKM); 0) 3aKOH IPO Mepexis KUTbKiCHIX
3MIH y SKICHI (HampWKIan, pPO3IIMPEHHS Ta 3BYXEHHI CQepH Iep)KaBHOTO
cormianpHOro 3a0e3neyeHHs (GAKTHYHO CHIPHUSIOTh 3MiHI  ICTOPUYHOTO 3MICTY
Jiep>KaBM); B) 3aKOH 3allepeucHHs 3alepedcHHs (HANpHKIa[, y MpaBoBi cucTeMi
cydacHOi YKpaiHH TNPHCYTHI €IeMEHTH HOBOi Ta MHHYJIOI cuctemu). BomHowac
KATeropii JiajleKTHKH — ye 2PaHuyHO abCcmpakmui noHAmmsi, wo 8i0obpasicaoms
HatoOiNbW 3a2anbHi 1l Cymmesi 61acmu8ocmi, CMOpOHU, 368 'A3KU | BIOHOCUHU PedNibHOT
Oiticnocmi ma nisnHauuA. ]I TEOPETHIHOTO OCMHCIICHHS JIep)KaBH 1 IpaBa TaKHMHU
KaTeropisiMi €: MpUYWHA Ta HACHIJOK, 3MicT i (opmMa, CyTHICTh 1 sIBHIIE, LI Ta
4acTHHA, aGCTPAKTHE Ta KOHKPETHE, HEOOXIHICTH 1 BUMAIKOBICTE TOMO?.

3araaTbHOHAYKOBI METOAM — ye HAYKO8i Memoou, Wo SUKOPUCMOBYIOMbCA
nepesaxcHolo Oinbuwicmio abo ecima coyianrbHo-cymanimapHumu Haykamu. Jo
3araJbHOHAYKOBHUX METOJIB, 10 3aCTOCOBYIOTHCS MiJ Yac Mi3HaHHS MpeaMeTa Teopii
JIepKaBH Ta TpaBa, HAJIEXKATh:

— icmopuuHuli Memood — e 3aralbHOHAYKOBHI METO/I, 110 mependavae mi3HaHHsS
MEBHOTO 00’€KTa uYepe3 MpU3My CTPYKTYPHHX i (YHKLUIOHAIBHHX TPOIECiB HOTro

! Yepebkin B. €. Jlorixa : miapyu. / B. €. Xepe6kin. — 10-te Buz., crep. — K. : 3nanns, KOO, 2008. — C. 196.
2 Bauunin B. A. ®inocodis npasa : cnosuuk / B. A. Baunnin, B. C. Xypascbkuit, M. 1. [Tanos. — K. : Tu IOpe, 2003. —
C. 193.
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BUHUKHEHHS Ta po3BUTKY. Llel MeToa Bifirpae BaXJIMBY poOJib y IMi3HAHHI JIEP)KABH i
IIpaBa, OCKLTBKU 11033 ICTOPMYHMM KOHTEKCTOM, IO IIOB’S3y€ SBHINA Ta MPOIECH
CY4acHOCTI 3 TUMM IpolecaMu i sBULIaMHu, SKi iM IepeayBajid, Ta THUMH, IO
BUHUKHYTh Ha 1iX OCHOBI B TMEPCIEKTHBI, HEMOXIHWBO IIi3HATH Cy4YacCHICTb.
BukopucTaHHA ICTOPHYHOTO METOAY Ja€ 3MOTY IpPOCTIAKYBaTH JIOTIKy 3MiH Yy
mpoleci PO3BHTKY JAEpXKaBU Ta IIpaBa, CBOJIOLII0 IPAaBOBOTO DEryJIOBAaHHS,
3’sICyBaTH, MiJ| BIUIMBOM SIKUX (aKTOPIiB 3 sBISUIMCS KOHKpEeTHI (Gopmm (mxepena)
IIpaBa TOIIO;

— cucmemMHUli MemooO — Ii¢ 3arajlbHOHAYKOBHI METOJX, IO BUKOPHUCTOBYETHCS
TIPH JOCITIHKEHHI Ta KOHCTPYIOBaHHI CKJIAJHHX 1 HAJCKJIAJHUX 00 €KTIB. Y CydacHii
HayIl Hi MOHATTAM «cucmema» PO3yMI€ThCA CYKYIHICTh BU3HAYECHHX EJIEMEHTIB,
MDK SKAMH  ICHye 3aKOHOMIPHHHM 3B’S30K UM  B3a€MOJisA; MHOXHHHA
B32EMOIIOB ’I3aHUX E€JIEMEHTIB, SKi y CBOIH OpraHiuHiii €JHOCTI yTBOPIOIOTH HOBY
SIKICTB. 3aCTOCYBaHHS CHCTEMHOTO METOY IO3BOJISIE PO3TISAATH e KaBHO-TIPABOBI
ABUINA SIK IUTIICHY CYKYHHICTh pI3HOMAHITHHX €JIEMEHTIB (CKJIAaJOBHX), IO
B3aEMOJIIIOTh Mi*k COOO00 Ta HABKOJMILHIM CEpEeIOBUIIEM '

— (ynKyionanbruii Memod — ouH 3 Ga30BHX y TEOPil AepikaBH Ta mpasa. Moro
CYTHICTb BimoOpakaeTbcs y BHOKpeMJICHHI (opM B3aeMofil pi3sHOMAaHITHHX
cy0’ekTiB abo enemMeHTIB 1 3’scyBaHHI iX Micusd Ta 3HadeHHs (QyHkuii). 3a
JIOTIOMOTOI0 IIbOTO METOJYy MOXHa IPOCTSKUTH HE CTUIBKH Jil0 BCi€l cuCTeMH,
CKUTBKHM (DYHKIIOHYBaHHSA ii OKpPEeMHX JIAHOK Y X 3B’S3Ky Ta 3aJIeKHOCTI, a TaKOXK
BU3HAYUTH IPOBIHY» JIAHKY B JICPKaBHOMY MEXaHi3Mi, IPAaBOBOMY PETYJIFOBAHHI 1,
HaBIaK{, MOOAYUTH MUISHKY MEHII <«JIi€BY», HEIOCKOHAIy, HI0 MOTpeOye 3MiH.
Takuif MeTon Hajgae 3MOTY BHUSBUTH 3MiHH, IIO BiIOYBarOTBbCS B JIEPKABHOMY
MeXaHi3Mi, CHCTeMi NpaBa TOL0;

— cuHepeemuunull Memoo — 1 TaKud MEeTOJ, 3a SIKOrO Jep)KaBHO-IIPaBOB1
SBUINA BUBYAIOTHCA K CUCTEMH, III0 CAMOOPTaHi3yIOThCS, BUHUKHEHHS 1 3MiHa SKUX
TPYHTYETBCS Ha BHITQJKOBHX IIpOIlecax, OCOOIMBO B IX HECTaOLIFHHMX, KPHU30BHX
ctanax. IIOHATTEBMI amapar LBOTO METOAY YTBOPIOIOTH HOHSTTS HEpPiBHOBAarw,
KpHU3W, €BOJIIOIil, BIIXWJICHHS, CaMOOpraHisamii, HeNiHIHHOCTi, HMOBIPHOCTI
BHIIA/IKY, TAPAMETPA MOPSIKY TOMIOS;

— cmpyKmypHuti Memood — 1ie CIociO Mi3HAHHS, 10 BJIACTUBHI Pi3HOMaHITHUM
TEOpiAM 1 JMOCHIIKEHHSM, TOJOBHHUM OO0 €KTOM SKHX € CTPYKTypa COLIalbHHX,
IIPAaBOBUX 1 Iep>KaBHUX CHCTEM, a TaKOX IX eJIEMEHTIB. 3a JTOTOMOT0I0 CTPYKTYPHOTO
METOJIy OCMHCITIOIOTH 3aJIE)KHICTh MOBEIIHKU Cy0’€KTIB, BUXOASAYH 3 X CTAHOBHIIA,
MicIs Ta polli B AepKaBHO-IIPABOBUX OpraHi3amisx. 30KpeMa IpoOieMu CTPYKTypu
IIPaBOBOTO CTATYCY, JeP>KaBHOTO amapary TOIIO;

— IHCMUMYYIOHAIbHUL MemoO — OPIEHTOBAaHWH Ha BHBYCHHS CTaIMX (GOpM
opraHizamii Ta perymroBaHHsS KHUTTS cycminbcrBa. CoIliaibHy MOBEIHKY JHOAEH

! Tanp6a b. CucteMHuMii MiXix Ta HOro 3acTocyBaHHs B A0CII/UKEHH] JiepkaBHO-NpaBoBuX sBuil / B. Tans6a // TIpaso
Vxpainu. —2000. — Ne 3. — C. 42.

2 Binoswopos €. B. Tpaso3axucua (GyHKIis JepaBu: CyTHICTb Ta MEXaHi3M 3ailicHeHHs B YKpaini : [MoHorpadis] /
€. B. binosbopos, B. 1. Bumkoscbka. — K. : @OIT Kanaub6a T. I1., 2015. — C. 34.

3 Ilynaukos K. B. Cunepretnveckuif 1moaxos B mnpaBoBoif Hayke: mpobrnembl amantarmu / K. B. lllysgukos //
IpaBoBenenue. — 2008. — Ne 1. — C. 149; [Ixyxa O. M. 1l{o10 MOXIMBOCTI BUBYEHHS MPABOBHX SBUI 3 MO3MINT
cunepretuku / O. M. [Ixyxa, 0. }O. Opnos, P. A. Kamtoxunii // IlpaBo i cycninbeto. — 2009. —Ne 2. — C. 11.
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JIOCITI/DKYIOTh Y TICHOMY 3B’SI3KY 3 iCHYFOUOI CHCTEMOIO COI[iaJIbHUX HOPMATHBIB Ta
IHCTHTYTIB, IO 3a0€3MeUyIOTh CBiOME BIIOPSIKYBAaHHS Ta OPTaHi3alIliio JIisSTBHOCTI
coliaibHUX CyO’€KTiB, BIATBOPEHHS TOBTOPIOBAHMX 1 HAWOUIBII CTIKKHMX 3pa3KiB
MOBE/IIHKH, HAaBUYOK, Tpaaulid. KoxXHUH cOIialIbHUI IHCTUTYT BXOIWUTH IO MEBHOL
COIiaNbHOI CTPYKTYpH, OPTaHi30BY€ThCS I BUKOHAHHA THX a00 IHIINX CyCILUIBHO
3HAYYIIUX Iied 1 QyHKmiH. TUM camMuM 3araJbHOTEOPETHYHE JOCIIIKCHHS
nependavae BUBYCHHS JEPKABHHUX 1 MPABOBUX IHCTUTYTIB: OpraHiB JepxaBH, Gpopm
TIPaBIIiHHS, IEPKABHOTO YCTPOIO, IEPKABHUX PEXKUMIB, IHCTHTYTIB TIpaBa Tomo .

KoHKkpeTHO-HAYKOBI METOAM — 3dCmoCO8YIOmbCs OKpeMUMU epynamu HAayx.
BoHu € cykynHicTIO, KOMOIHAIII€}0 YAaCTHHU Mi3HABAJBHUX MPHUHUOMIB, HAOIp SIKUX
3aJIKUTh BiJl MPUPOAM 00’€KTa Ta yMOB MpoIecy mi3HaHHS. KOHKpeTHO-HayKOBi
METO/H, SIKi BUKOPHCTOBYIOTBCS B TEOpii AepXaBU Ta IIpaBa ITOIUISIOTHCS Ha JBI
MIATPYTIN: HEOPUOUUHI TA IOPUOUYHI.

Tak, yckiIagHEeHHS 1 pO3IIMPEHHS TMpeaMeTa OCHIPKEHHS, HOBI 3amuTH
MPaKTHKH 3MYIIYIOTh TEOpil0 Jep’KaBH Ta IIpaBa BHKOPHCTOBYBAaTH HEIOPHUANYHI
KOHKPETHO-HAYKOBI METOJU, SKi PO3pOoOJIeHI B MeXax IHIIMX HayK (COLIOJOrii,
IICUXOJIOTIi ToIo). BomHOUAC MPOHUKHEHHS B TEOPIIO JIEP)KaBU Ta IpaBa METOJIIB
JOCII/DKEHHS, TPUTAMaHHHUX 1HIIUM HayKam, HE € CyTO (HOpMalbHUM, MEXaHIYHHM
IIPOLIECOM, a CYNMPOBOJIKYETHCS iX BIIINOBITHOI NepeOy0BOI0, TpaHCHOPMAITIED 10
cneungiku 00’€KTIB NepKaBHO-NIPaBoBoi nificHocTi. Jlo miarpynu Hemwopuouunux
KOHKPemHO-HAyKosUX Menooig Teopil Iep>KaBy Ta IIpaBa HaJIeKATh!

— KOHKPEMHO-COYI0N02IUHULI MemOoO — BUPAKAETHCS B OCMHCIICHHI JIEP)KaBU Ta
IpaBa HE Ha piBHI aOCTPAKTHUX TMOHATH, @ HA OCHOBI pealbHUX COIliAJIbHUX (DAKTIB,
chopMOBaHHX Yy CycHinbCTBI TpaBmi. Lled MeTox BKIIIOYAae Taki TPUHOMH SIK
aHKETYBaHHS, OIUTYBaHHS, IHTCPB IOBaHHS, COINIAJBHHHA EKCIICpHMEHT, aHawi3
JOKYMEHTIB, BHBYEHHS Ta 30MpaHHS CTaTHUCTHYHMX JaHHUX. KOHKpeTHO-
COIIONIOTIYHAI METOX BHKOPHCTOBYETHCS Ui BU3HAUCHHSA E(QEKTHUBHOCTI il
JIep>KaBHO-TIPABOBHX IHCTHTYTIB Ha CYCITUIBHI BiXHOCHHH, BUSBICHHS IPOTUPIY MiXK
3aKOHO/IAaBCTBOM 1 MOTpeOaMu COIAJLHOTO PO3BUTKY. Y IJIOMY KOHKPETHO-
COIIOJIOTIYHMI MeTOH IMiJBWINY€ HAyKOBMI TOTEHLial Teopii JepkaBM Ta ITIpaBa,
e(QeKTHBHICTS 1 BIUTUBY Ha CYCIIJIbHI BITHOCHHH;

— cmamucmuyHull Memoo — nependavae onpaloBaHHs KUIbKICHUX MMOKA3HUKIB,
mo 00’€KTHUBHO BiJOOpaXalOTh CTaH, AUHAMIKY i TEHACHLII PO3BHUTKY Iep>KaBHO-
IIPABOBUX SIBHIN y HAYKOBUX UM NPAKTHYHMX IUIsX. Lle#t Meton HabyBae ocobiamBOTO
3HAYEHHs MiJl 9ac BUBYEHHS MAaCOBMX SIBHIL, HANPUKIAJ, 3JTOYMHHOCTI, IOPUANIHOT
MPaKTUKH, MdiSUIBHOCTI Jep)KaBHUX opraHiB Ta iH. CTaTHCTHYHI AOCIHiIKEHHS
JIep>KaBHO-TIPABOBHX SBUII[ OXOIUTIOIOTH TPH CTajil: 30MpaHHSA CTATHCTHYHOTO
Marepiaiy, 3BeZIeHHS HOTo 3a € IMHUM KPHUTEPieEM Ta ONPAIFOBAHHS;

— NCUXONIO2TYHULL MemoO — Ja€ MOXJIMBICTh BUBYATH IIPAaBOBY CBiJOMiCTh
(cy0’exTHBHE CTaBIICHHS JIIO/EH IO TpaBa i Iep’KaBHO-TIPABOBHX SIBUIN) Ta ii posb y
[IPAaBOBOMY BHXOBaHHI HaceJICHHS 3 METOK (OPMYBaHHS B JIIOJCH IO3SHTHBHOTO
CBiZIOMOTO CTaBJICHHS /10 IPABOBOTO PETYIIOBAHHSI.

'Tycapes C. JI. IOpumuuna jeontosoris (OCHOBU topuauuHOi AismbHOcTi) : Hau. moci6. / C. 1. T'ycapes,
O. JI. TuxomupoB. — 3-T€ BUA., nepepod. i gom. — K. : 3nanns, 2008. — C. 82.
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VY CBOMW uepry Wpuan4Hi KOHKPETHO-HAYKOBI METOIU — ye cnocoou nizHauHs,
WO HANPAaybOBAHI Ma UKOPUCIOBYIOMbCS O BUPIWEHHSA KOHKPEMHUX 3A60aHb Y
Medicax ropucnpyoenyii. J1o wpuoudHuUX KOHKpEemHO-HAYKOSUX Memoodié Teopii
JICPKaBU Ta MpaBa HAJICKATH:

— cneyianbHo-10pUOUYHUI Memod — Tie KOHKPETHO-HAyKOBHUil cIoci® mi3HAHHS,
CYTHICTB SIKOTO TOJISITAE B OIHKCI SBUIIL JSPKaBHO-TIPABOBOI MIHCHOCTI 32 JOTIOMOTOI0
IOPUINYHOI TEPMIHOJIOTIT, BUCBITIICHHI AiSUTBHOCTI COLIaIbHUX CYO’€KTIB 3 TOTIISITY
IOPUIUYHUX MOJENeH TMOBENiHKH, 3 TMO3MIii 3aKOHHOTO ab0 TMPOTHIIPABHOTO,
00OB’I3KOBOTO 200 MOXIMBOTO. Y XOJl TaKOTO OIHCYBAaHHSA 3IiHCHIOETHCS
PEKOHCTPYKIis (akTiB Ta SBUII JEP>KAaBHO-TIPABOBOI JMIMCHOCTI, 1X MOpUAMYHA
OLIIHKA, BUSBIIOTHCS TEHICHIT 1 3aKOHOMIPHOCTI IOPUIMYHOI MPAKTUKH, & TAKOXK
YIOCKOHAIFOETHCS FOPUIUYHA TEPMIHOJIOT IS

— meopemuKo-ropuUOUdHULL Memood — 11 KOHKPETHO-HAYKOBUH CIIOCIO MUCIICHHS,
M7 Yac SKOTO BHKOPHUCTOBYIOTHCS ICHYIOUI IOPUAMYHI TeOpii Ta MOHSTTS, IO
BiZIOWBAIOTh OCHOBHHUH 3MICT JepKaBHO-TIPABOBOI JIHCHOCTI, i CTPYKTypy Ta
3aKOHOMIPHOCTI PO3BUTKY. BiacTuBHii MpaBOBUM TEOPisM 1 MOHATTSAM BHYTPILIHIH
JIOTIYHUW 3B’SA30K J1a€ MOXKJIMBICTh 3IIHCHIOBATH TEOPETHYHHUE aHalli3 00’€kTa
JOCITIDKEHHST 0e3 0e3lmocepeHhOT0 3BEPHEHHsSI 10 HBOro. Y JIOCIiTHHUIIBEKOMY
npoleci BUOKPEMJICHHS! BiacHe 00’ €KTa BMBYEHHS IOCSTAE€ThCSl TUIBKM Ha OCHOBI
HOr0 TEOPETHYHOTO aHallizy, BUAUIEHHS cepell eJIEeMEHTIB COIialbHOI IiiicHOCTI
JUIIE TUX, IO CTOCYIOThCS IPEAMETa Mi3HAHHS '

— NOPIGHANILHO-NPABOBULL MemOod — 1I€ 31CTaBJICHHS JEP KaBHO-IPABOBHUX SIBHIILL
32 KOHKPETHHMH MOJiOHMMH BIACTUBOCTSAMH, B pE3yJbTaTi SIKOrO BHUSBILSIFOTH
CIUTbHE Ta BigMIHHE MK LUMH SBUIIAMH. MeTO] TMOpIBHSHHS Ma€ HayKOBUH
XapakTep JIUIIE TOJ, KOJIH MOPIBHIOIOTH HE BUIAJIKOBOCTI, a 3aKOHOMIpPHI ¥ THIOBI
(hakTH ep’KaBHO-TIPABOBOI JIHCHOCTI, 1110 MAIOTh JOCTATHIH CTYIiHb JOCTOBIPHOCTI.
LIns1x0M MOPiBHSHHS AEP:KaBHO-TIPABOBUX SBUIL 32 €IMHUMH KPUTEPISIMU (32 4acoM,
cy0’exTamMu, 00CATOM Ta iHINE) BHUSBJISIOTHCS 1X 3arajbHi Ta OCOONHBI O3HAKH. Y
Teopii Aep>KaBU Ta MpaBa MOPiBHAILHO-TTPABOBUN METOJ CIIPSIMOBAHUI HA BUSBIICHHS
MoAi0HMX 1 BIIMIHHIX 03HAK MiX Jep>KaBHO-IIPAaBOBIMH CHCTEMaMH Pi3HHX KpaiH, IX
eNIeMeHTIB (Tayy3elf, IHCTHUTYTIB i HOpM IpaBa a00 OpraHiB JepkaBH, IHIIHX
JIEp)KaBHUX 1HCTUTYIIIH), a TaKOX 3arajibHUX 1 crienupiYHUX 3aKOHOMIpHOCTEH iX
BUHHUKHCHHS, PO3BUTKY Ta (JyHKI[IOHYBaHHS.

TakuM YUHOM, KOXKCH HAyKOBUH METOJ, SIKUH BUKOPUCTOBYETHCS B HAYKOBUX
JIOCTDKEHHAX Y Taly3i Teopil JepkaBH Ta MpaBa Mae CBOIO cepy 3acTOCyBaHHS Ta
BimoOpaka€ TEBHMH acCHeKT JAOCHi/KeHHS. Biarak, MeTomm MOXyTb OyTu
e(eKTHBHIUMH JINIIIE B CyKYITHOCTi, HATOMICTh HCOOIpyHTOBaHE IrHOPYBAHHS SKOTOCh
OKpPEMOT0 CHOCO0Y TEOPETUYHOIO MOIIYKY 3JaTHE HPUBECTH O HEIOCTOBIPHOTO
HAYKOBOTO PE3YJIbTATY.

Oco0muBOCTI Teopii AepKaBH Ta MpaBa, MICIe 1 POJIb y CHCTEMI CYCHIJIBHUX Ta
IOPUIMYHUX HAayK HAWOUIBII MOBHO 1 KOHKPETH30BAHO PO3KPUBAIOTHCA dYepe3
MIOHATTS Ta BUAW QYHKUIH 1i€i IOpUINYHOT HAYKH, SKi BOHA BUKOHYE, BIUTMBAIOYH HA

'Tycapes C. /. IOpumuuna jeoHTONOTisE (OCHOBM IOpUAMYHOI JisutbHOCTi) : HaBu. moci6. / C.]I. T'ycapes,
O. . TuxomupoB. — 3-Te BUA., nepepod. i nom. — K. : 3uanns, 2008. — C. 88 — 89.
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JIEP’KAaBHO-TIPABOBY JIIHCHICTh. 3aBASKH (YHKIISIM MOXXHA MPOCTEKUTH LUIIXH
PO3BUTKY CHCTEMH 3aralbHOTEOPETHYHHMX 3HAaHb, iX BIUIMB HAa CYKYIHICTBh
CYCHUIBHUX BiIIHOCHH, HayKOB€ 1 IpakTU4YHE 3HAUCHHS pe3yJbTaTiB HAYKOBHX
JIOCIIJUKEeHb, 3aBJJaHHS, 110 CTOATH Mepe]] TEOPi€lo AepKaBH Ta IIpaBa.

Tepmin «(pynkuis» (Big mat. functio — BUKOHAHHS, 3IifICHCHHS) O3HAdYae
Hanpsam OisibHOCMI, Cnoci6d OisAHHA 00 €Kma, CNPIMOBAHUL HA OOCSACHEHHS NEBHO20
pesynomamy. KoxHa 3 IOpUIUYHUX HAayK, y TOMY YHCHI i Teopis Jep>kaBu Ta Ipasa,
BUKOHYE XapaKTepHi BIacHe iif crenudivni QyHKI], 0 BU3HAYAIOTECS IPEIMETOM
i€l IOpUIUYHOT HayKH, a 3 IHIIOTO OOKy, — CIHPAlOThCS Ha CYCIIUTBHE JKUTTS Ta
NPaKTUYHY IisIbHICTh, B3AEMO/III0UH 3 IHINUMU IOPUAUYHUMH HayKamu .

Y HayKoBHX JpKepenax IMpelcTaBieHi pi3HI MiIXOAW 0 BU3HAYEHHS MOHATTA
QyHKIil Teopii nepikaBu Ta TpaBa’. Y3aranbHIOIOYM HAsBHI TOYKH 30Dy 3 I[HOTO
MIPUBOJY, MOYKHA 3pOOMTH BHCHOBOK, 110 (pyHKUIi Teopii Aep:kaBu Ta mpaBa — ye
OCHOBHI Hanpsmu it HAyKo8oi ma HasuarbHOi Oii Ha OepICABHO-NPABOBY OIUICHICID,
Wo BU3HAYAIOMb | XAPAKMEPU3VIoms CYMHICMb, 3MICM, coyianbHe NPUSHAYEHH,
3a60aHHsL | Memy meopii depicasu ma npasa 8 cucmemi IPUOUIHUX HAYK.

Jo ¢ynxuiii meopii depycasu ma npasa 5K QyHIAMEHTATBHOI FOPUANIHOL
HayK¥ HaJIeXaTh TaKi:

— oumonoziyna (Big nar. ontos — cyie, logos — BUSHHsI) — BUSBIICHHS CYTHOCTI
SIBUL 1 MPOIIECIB JIEPKABHOTO Ta MMPABOBOTO YKHUTTS CYCHUIBLCTBA, 00’ €KTUBHUX YMOB
ix icHyBaHHA. Teopis mepaBH Ta IpaBa He JIMIIE BHBYAE B y3aralbHEHIH (opmi
JIeP’KaBHO-TIPABOBI SIBUILA, a i TIOACHIOE 00’ €KTHUBHI NPOIIECH 1X PO3BUTKY, 3’SCOBYE,
SIKI 3aKOHOMIPHOCTI 3HaXOJATHCS B OCHOBI LIUX MPOLIECIB;

— eHoceonociyna (BiJ JaT. gnoseos — 3HAHHSA, l0gos — BYEHHS) — TEOPETHUIHE
Ii3HAHHA, BiTOOpaXeHHS Jep)KaBH Ta IIpaBa Ha PIiBHI iX 3arajbHUX 1 CreIM(ITHIX
3aKOHOMIPHOCTEH BHHHMKHEHHS, PO3BUTKY Ta (YHKI[IOHYBaHHS, (OpMYyBaHHS
3aralbHUX ySaBJIEHb PO OKPEMi Jep)kKaBHI Ta IPABOBI IHCTUTYTH; KOHCTATAIlis
Cy4YacHOTO CTaHy TeHE3H JEPXKaBHOCTI Ta MpaBoBOi AikicHOCTI. [Ipomec mizHaHHS
JICp’KaBHU 1 NpaBa € Oe3MEepPEPBHUM, OCKIJIBKH MPOTATOM ICTOPIi JIFOACTBA IIi SBHUIIA
IOCTIHHO PO3BUBAIOTHCA, IO BHMarae OOOB’S3KOBOTO OHOBIICHHS YSBICHB IIPO
JIep>KaBHO-TIPABOBY JIHCHICTB;

—espucmuyna (Big nar. heurisko — 3HaXomKy, €BpHUCTHMKA — MHCTEUTBO
3HaXOJDKCHHS ICTHHH, HOBHX BIIKPHTTIB) — BHPAXKAETHCS B TOMY, IIIO TEOPii AepxKaBU
Ta IpaBa IIpUTaMaHHA IIEBHA CHCTEMa JIOTIYHNX IPHHOMIB 1 METOIOJIOTIYHUX IIPABIIT
JOCTIDKEHHS, SKI JI0O3BOJIAIOTH il HE JIMIIE Mi3HABATH «HASBHICTH» OyTTs, HOro
TEHJCHIIi], ajie i1 BiAKpHBaTH HOBi 3aKOHOMIPHOCTI B PO3BUTKY Jep>KaBHU Ta IIPaBa;

—npoenocmuuna (Bi JatT. progndsis — TIependadeHHs, HPOPOKYBaHHS) —
HayKoBe IepeadaueHHs IMOAAIBLIOrO PO3BUTKY JEp)KaBU Ta IpaBa Ha OCHOBI
aZeKBaTHOTO BiOOpakeHHS IX OO0 €KTHBHHUX 3aKOHOMIpHOCTEW; BU3HAYCHHS
MEpPCIICKTHB PO3BHUTKY JIEP>KAaBHOI Ta MPABOBOI CHCTEM IIIIXOM BHCYHEHHS TilloTe3 i

! Axkryanbii npo6iemu Teopii jepxkasu Ta mpasa. Y. 1. AkTyanbui mpoGiemu Teopii aepaBu : HaBu. moci6. /
[C. M. Tumuesnko, C. K. bocran, C. M. Jleryma ra iu.]. — 2-e Buz., crepeot. — K. : KHT, 2008. — C. 32.

2 Teopis mepxaBu i mnpasa: aepxasHuii icut / 1O. M. O6oporos, H.M. Kpecrosebka, A. ®. Kpukaniscbkuii,
JI. T'. MartBeeBa. — X. : Ogicceit, 2007. — C. 15; JIyup JI. A. 3aranbHa Teopist AepkaBH Ta MpaBa : HaBY.-METOANY. MOCi0.
/JI. A. JIyus. — K. : Atika, 2008. — C. 9.
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MPOTHO31B, aHami3y ajabTepHaTuB. KpiM TOro, BUKOHYIOUM (YHKIIIFO HAyKOBOTO
mepe10aueHHs, TEOpis JIepKaBU Ta IpaBa BUSBILE IPOOIEMH, IO MIOCTAHYTh Mepes
IpaBOM 1 JIep)KaBOK B MalOyTHBOMY, aOM CKOPEryBaTH CBOJIOLIIO LUX SBHUIL Y
HOTPiOHOMY I CyCIIiNbCTBA HANpsAMi';

— akcionoeiuna (Bif nat. axia — HiHHICTB, 10g0s — BYCHHS) — OIIIHFOBaHHS (DaKTiB
(sIBUII 1 TIpoOLIECiB) JIEP>KaBHOTO Ta MPABOBOTO JKUTTS CYCIIJIBCTBA, CITiBBIIHOIICHHS
mpagea i Mopaii, Mipu rymanHocti. Lls dyHKIis Teopii aepkaBu Ta mpaBa 3BOJUTHCS
J0 BUSIBICHHS WIHHOCTI MpaBa sK Mipu CBOOOAM, PIBHOCTI Ta CIIPaBEUIUBOCTI,
IIPaBOBOI OI[IHKH YHHHOTO 3aKOHOJABCTBA, JIsTIBHOCTI AEPXKaBH;

— memoodonoziyna (Big nar. metodos — HUIAX AOCHIJKEHHS, l0g0S — BUEHHS) —
BHpaXaeTbcs Yy (OpPMyBaHHI MOHATTEBO-KATETOPIaJbHOTO —amapary CHCTEMH
IOPUANYHUX HayK, CTBOPEHHI YHIBEpPCAIbHOI IOPHUANYHOI MOBH, IO pPEaTbHO
3a0e3revyye OJIHOMAHITHICTh Yy KiacH(ikaiii Ta OWiHLI sBULI (aXiBUSIMHU Pi3HUX
ramy3ei mpaBa. OcoOIMBOCTI METOIONOTTYHOT (DYHKIII] MONATAIOTH TAKOXK Y TOMY, IO
TEeopis Jep:KaBH Ta NpaBa HANAE IOPHIAWIHOTO 3MICTY 3aralbHOHAYKOBHM METOMAM,
CTBOPIOE CHUCTEMY CIICLiaJbHUX METOJIB, BUKOPHUCTOBYE Tally3eBi METOAM, CIIPHSE
o0MiHy iH(opMaLi€eo MiX IOPUINIHUMH HaAyKaMH II0JI0 METOAOJIOTIYHIX 3HAHB;

—ideonoeiuna (Big nart.idea — mOHATTS, imes, logos — BYEHHs) — O3HAYAE
BUPOOJICHHs (pyHIaMEHTAIBHUX i1eil PO IUIIXH IPOrPECHBHOIO PO3BUTKY ACPIKABU
Ta TpaBa, LI0 BIUIMBAIOTb Ha IPABOBY CBiJOMICTh TPOMAaAsSH 1 CYCHIIBCTBA.
Ineomoriuna ¢yHknis Ge3mocepeHpO OB’ sI3aHa 31 CBITOTIIIHAM 3HAUCHHSAM Teopil
JIEp)KaBU Ta IpaBa, IO MOJSTae B PO3pOOI OCHOBOMOJIOKHHUX i€ 1 KOHIEMIH
JEPIKABHO-TIPABOBOI IOJITUKHU;

— gUX06HA — CHpUSE TMiABHIICHHIO PIBHS ITIPaBOBOi KYJNBTYpPH HaCeJICHHS,
OCKUTBKH HaJa€ 3HaHHS MPO 3aKOHOMIPHOCTI, CYTHICTh 1 COIlialibHE MPH3HAYCHHS
JIEp)KaBd Ta TIpaBa B CyYaCHOMY CYCIIBCTBI, OOIPYHTOBYE HEOOXITHICTH 1
JOUUTBHICTh HEYXWIIBHOTO JOTPUMAaHHS Ta BUKOHAHHS HOPM IIpaBa, aKTUBHOI ydacTi
y chpaBax JepkaBd. BuxoBHa (QYHKIS, BIUIMBAalOYH HAa BOJIIO, CBIiJOMICTH 1
MOBEAIHKY CyO’eKTiB TpaBa, TOpsA 3 (QOpPMYyBaHHSM TMPaBOBOI CBIIOMOCTI Ta
IIPaBOBOi KYNBTYPH BUPOOIISE IOUYTTS HEOOXIMHOCTI IPaBOMIPHOI MOBEAIHKH, IO €
BKIIMBOIO TAPAHTICIO 3a0€3MEYEHHs 3aKOHHOCTI Ta PABOTIOPSIIKY ;

— KoMyHiKamusHa (JaT. commiinico — poOIIIO CHITBHUM; MOBIIOMIISIO; 3’ €IHYIO)
— 3abesmedye mepemady HOBHX 3HaHb i3 cdepr 3aralbHOTEOPETHYHHX HAYK
IOPUIUYHUM 1, HaBNakd, JOTPUMAaHHS ONTUMAJIbHUX TEMIIIB MPHUPOCTY Ta
BIIOCKOHAJICHHS IOPUJMYHUX 3HaHb, 3arno0iraHHs JyOJIOBaHHIO  HAYKOBUX
JOCHIDKEHb Ta YTBOPEHHIO MPOTAIMH B IOPUIMYHUX 3HaHHAX. Ll ¢yHKUis Teopii
JiepKaBU Ta IIpaBa, IMO-TepIie, CIPHsIe 3aM03NICHHIO IOPUANYHOI HAyKOI0 HOBITHIX
JOCSATHEHb 1HIIUX raiy3ed 3HaHHS Ta iX amanTarii 10 1l moTped; mo-apyre, CTBOPIOE
YMOBH ISl HAaliKpamoi HUpKyJIALii iHPOpMaTHBHAX TOTOKIB MiXK PI3HHUMH Tally3siMA
FOPUIIMYHOT HAYKHU 3 METOIO iX B3a€MOJIii Ta B3acMo30araueHns’;

! emmyuenxo 0. C. IOpunuuna Hayka VYkpainnm Ha cydacHomy erami / 1O. C. Wemmyuenko, B. JI. BaGkin //
ITpaBoBa nepsxaa. — 2005. — Bum. 16.—C. 9.

2 Jlucenkos C. JI. 3aranbna Teopis nepskasu i npasa : Hapd. roci6. / C. JI. Jlucenkos. — K. : IOpuckoncysst, 2006. —
C. 18.

3 Teninko B. E. YuiBepcasibHa Teopist Aepkau i npasa : niapyu. / B. E. Teninko. — K. : BIBHOBATOP, 2007. — C. 26.

4 Mapuyk B. M. Hapucu 3 Teopii nipasa : HaBu. noci6 / B. M. Mapuyk, JI. B. Hikonaepa. — K. : Ictuna, 2004. — C. 25.
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— NPUKNAOHA  (NPAKMUYHA,  HAYKOBO-NPUKIAOHA,  NPAKMUYHO-NPUKIAOHA,
npakmuKo-opicumyloua) — TONSATae y BUPOOJICHHI PEeKOMEHAIIH U MPaKTHIHOTO
BUPIIICHHS CKJIAJHUX 3aBIaHb JIEP)KaBHO-IIPABOBOrO OyIIBHUIITBA; PEaNli3yeThCs
yepe3 po3poOKy MPOEKTiB HOPMATUBHO-TIPABOBHX aKTiB, KOHIEMIIH pedopMyBaHHS
JIep’KaBHUX 1 TIPABOBHX IHCTUTYTIB, aHAJI3 Ta y3aralbHEHHS IOPUANYHOI HPAKTUKH.
I GyHKuUis 30pieHTOBaHA HA PO3B’sI3aHHS MPAKTUYHHUX ITUTaHb HE TUTBKH 3 TO3MUIII
CreliaJlbHUX, a ¥ 3araJbHOTCOPETUYHHX YSBICHb, CHpPHUSIE€ BHKOPUCTAHHIO
TEOPEeTHYHUX TMOJNOXKEHb SK 3aco0y OCMHCIEGHHS MpaBoBOi HilficHOCTI B ycii
OaraTomMaHITHOCTI 1{ TPOsABIB, MiHIMI3aIil MOXJIMBOCTI FOPHIWYHUX MOMHJIOK,
MiBUIICHHIO €(PEKTUBHOCTI Jii JepKaBHUX, 30KpeMa MPaBOOXOPOHHUX OPIaHiB;

— iHmeepayiiina (CUCMEMOYMEOPIOoYa) — BUSBISETBCS B TOMY, WO TEOPis
Jlep’kaBH Ta TpaBa 00’€Hye BCl IOPUAWYHI HAyKW Y 3JarO/DKEHY, TapMOHIHHY
MMi3HAaBaJIbHY CHCTEMY 1 BH3Ha4ae il €qHICTh. Y TMpoleci peamizamii miei QyHKii
BinOyBa€ThCs iHTETpallisl OPUAUYHIX SIBHI] 1 TOJ0KEHb 1HIINX IOPUINYHUX HAYK Y
3aralbHOTEOPETHYHI IIOHATTS, IO MAlOTh a0CTPakTHUH XapakTep, a TaKOX
(dhopMmyor0ThCs 1X e(diHilii, OCHOBHI PUCH 1 3arajibHi 3aKOHOMIPHOCTI PO3BHUTKY Ta
¢yukuionysanHus. L{i opuanyHi MOHATTA Ta 1X TOKTPHHANBHI Ae(iHILIl CTAaHOBIATH
Kapkac yciel IOPHIMYHOI HAyKW, OCKUIBKM B KOHIIEHTPOBaHIH (hOopMi TeHEpyIoTh
CIiNIbHI, HAWICTOTHIII O3HAKY TOJIOBHUX JEPKaBHO-TIPABOBUX SABHIL ';

— nponedesmuuyna (Bi NaBHBOTPEIl. TPOTALOEV® — TONEPETHBO HABYAKD) —
TEOpisl AepKaBHU Ta IPaBa € CBOEPITHUM BCTYIOM [0 BHBYCHHS IHIINX FOPHIUIHUX
JIMCIUILIIH, J03BOJISIE CPOPMYBATH CHCTEMHI 3HAHHS MPO FOPUINYHI HAYKH B LIJIOMY
Ta ONAHYBATH iX HA IMMOUHHOMY PiBHiZ.

B ropucnpynenuii, Ha BiIMiHy BiJ iHIINX HAayK, BUSBJISE€THCS CTiHKa TEHICHIIIS
JI0 y3arajJbHEeHHsS 3HaHb. [locTiiiHa mudepeHmiamis IOPUANIHOTO 3HAHHS HEMHHYyYe
MPU3BOJIUTH 0 MPOTHIICKHOTO IMpOoleCy — HOro iHterpaiii. [CHyBaHHS rany3eBHX i
OPUKJIAJHAX OPHIWYHUX HAyK € HEOOXiMHOI0 IepeayMOBOI0 BHHHWKHCHHS Ta
PO3BHUTKY IOPHCIPYACHIIT, 10 NaBaja O MiJiCHE YSABJICHHS MPO JEpXKaBy i MpPaBo.
Takor € HacamIlepel CHUUKIONEIs MpaBa, M0 iiIe HUIIXOM y3araibHCHHs 3HaHb,
00’emHAHHS BCHOTO (DAaKTHYHOTO MaTepiaidy B OmHil 3arambHiH cuctemi. ®imocodis
IpaBa, HaBIAKH, IIparHe IEAYKTHBHO BHOYAyBaTH BYEHHS INIpo IpaBo. Hapemri,
3arajJibHa Teopis MpaBa CTaBUTh cOOi 32 METy BHUSBHTH Ta OOIPYHTYBAaTH 3arajibHi
OCHOBH ITIpaBa 3 HAKOIIMYEHOTO TaTy3¢BUMH Ta MPHUKIAJHUMH IOPUIUIHIME HayKaMU
TEOPETHYHOTO Ta EMITIPHYHOTO MaTepiaiy.

TakuM 4YMHOM, BHUJAETHCS HEOOXIMHUM 1 JIOPEYHHM PO3MOYMHATH BHUBYCHHS
IOpPHCIIPpYIeHIIi caMe 3 Teopil Aep)KaBW Ta TpaBa, IO € CBOEPIAHUM BCTYIIOM [0
BUBUCHHS IHINNX IOPUANYHUX AUCHUILIH. OKpIM TOTO, B IOPHIMYHIN JIiTeparypi
HaroJIOUIyeThCS Ha BCTYIHIN NPHUPOJI Teopii JepikaBH Ta MpaBa, OCKLIEKM caMe BOHA
BBOAUTH CyO’€KTa HABYaHHS Yy CBIT IOPUCIPYAEHIII, CTBOPIOE MiATPYHTS IUIst
BUBUCHHS IHIINX IOPHIWYHNAX HAYK, 3 HEl PO3MOYNHAETHCS ONAHyBaHHS IOPUIUYHOT
npodecii.

! Teopis nepxasu Ta npasa : miapyy. / [€. O. I'ina, €. B. Binosbopos, A. M. 3aBanbhuii Ta in.] ; 3a 3ar. pea. €. O. Tinu.
—K.: ®OII O. C. Jlinkan, 2011. — C. 36 — 39.

2 Teopis mepskasu i npasa : migpyu. / [fO. A. Benepnikos, 1. A. Cepmiok, O. M. Kypakin Ta in.] ; Kep. aBT. KOJI. KaHJI.
ropuz. Hayk, npod. F0. A. Benepuikos. — JIHinponeTpoBehbK @ J{HIOpo. nepx. yH-T BHYTp. crpas, 2015. — C. 19.
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Crtiy po3pi3HATH TEOPito ACpKABH Ta MpaBa K HAYKY 1 HABYAJIbHY JUCIHUILTIHY.
Io-mepmre, Teopist AepkaBy Ta MpaBa K HaBYaIbHA JUCIUILTIHA TIOBHICTIO 0a3yeThCs
Ha 3100yTKax Teopil Jep)kaBu Ta mpaBa K Haykd. [lo-mpyre, B HHMX pi3HI I,
3aBJaHHA Ta cy0’ekTH. Tak, MeTa HaBYaJIbHOI JUCLHUIUTIHA TeOopii JepKaBu Ta MpaBa
MoJISITa€ B JIOBEICHHI 1O 37400yBauiB BHUIIOi OCBITH 3a JONOMOTOI0 METOJMYHHX
MPUHAOMIB OCBITHBOTO IMPOIIECY BXKE 3700YTHX HAYKOIO Ta alpoOOBAHUX MPAKTHKOIO
3HaHb, METa HAyKH — I€ 3POCTAaHHs, HAKOMHMYEHHsS HOBUX BiJOMOCTCH YYCHHMH-
JIOCTITHUKAMH 3 BHKOPHCTaHHSAM YChOTO METOIOJIOTIYHOTO apceHanmy. Ilo-Tpere,
HaBYaJbHA UCIHILTIHA TEOpil AepXaBW Ta MpaBa OLTBII CyO’€KTHBHA, HIX HayKa.
Cucrema Teopii AepkaBu Ta NpaBa SK Hayku OOyMOBJICHa PEabHOK CHCTEMOIO
JOCIIDKYBaHUX HEIO JIep KaBHO-TIPABOBUX SIBUII 1 MAKCUMAJIBHO 0 Hel HaOnmkeHa.

Teopis nmepaBu Ta mpaBa — I[€ OJHA 3 HAWOUTBII CKIAJHUX HABYAIBHUX
JUCIMILIIH, 110 BUBYAIOThCA 37100yBayaMM BHILO1 OCBITH 32 crielianbHicTio «I1paBoy
Ha mepmoMy Kypci. OCHOBHMMH 3aBJaHHSIMH BHBUCHHS AucHUILTIHU «Teopis
JepKaBu Ta TpaBay € (OpMyBaHHS B MaHOYTHIX IOPHCTIB 3arajJbHUX 3HAHb IIPO
JIep)KaBy Ta MPaBO, @ TAKOX OBOJIOJIHHS IOPUIUYHOI TEPMIHOJIOTIE, (hOpMyBaHHS
BHCOKOTO PiBHsI poQeciiiHOT MPaBOCBIAOMOCTI Ta MPaBOBOI KYJIBTYpH.

Meroro HaBuanmpHOI auciuiuiinu «Teopis gepkaBu Ta MpaBa» € HAOYTTA
3100yBayeM BHIIOi OCBITM BMiHb 1 HAaBHUYOK CTOCOBHO TNHTaHb (mpoOiem), Mo
MOB’si3aHi 13 3aKOHOMIPHOCTSMH BHHUKHEHHS, PO3BUTKY Ta (YHKLIIOHYBaHHS
JIep’KaBHO-TIPABOBHUX SIBHII Y CYCHITbCTBI; 3abe3nedeHHs MaHOyTHIX (haxiBIiB-
IOPUCTIB HAYKOBO OOTPYHTOBaHMMHU (hopMaMu i MeToJamMu poOOTH B HOPMOTBOPUIN
IUSUTBHOCTI, TPH 3IMCHEHHI CUCTeMaTu3allii YMHHOTO 3aKOHOJABCTBA, Yy MpoIeci
IpaBopeasTizaniifHol MisIBHOCTI, y3araJdbHCHHI IOPUANYHOI NMPAaKTHKH, IPOBEICHHI
PO UIAKTHYHOI, OTIEPaTHBHO-PO3IIYKOBO1, BAXOBHOT pOOOTH Ta 1HINMX MPaKTHIHHX
IsIX.

1.2 OcHoBHi Teopii BUHUKHEHHSI JIep:KaBU

e 3 ramboKkoi NaBHUHU JNIOAM CTAIM 3aMHCIIOBATUCH HAJA MUTAHHAMH IIPO
NPUYMHA | NUISXW BUHUKHEHHS AepxkaBu. CTBOpIOBANOCh Oe3mid Teopil, ski mo-
pi3HOMYy BIAIIOBimaNM Ha [e¢ NHUTaHHA. barato 3 IUX TeOpilf TOSCHIOETHCS
ICTOPUYHUMH 1 COILIAJbHUMH yYMOBaMH, B SKHX JKWJIM Ta MpPAIIOBAd 1X aBTOPH,
PI3HOCHPSAMOBAHICTIO iTEONOTiYHUX Ta (ITOCOPCHKUX TO3MLiH, SKUMH BOHHU
KepyBaIHCh. [lepkaBa — Iie sBHINE OaraTtorpaHHe 1 >KOJHA 3 TEOpid He Moxke
TOBHICTIO MOSICHUTY NIPUYMHN BUHUKHEHHS JIePKaBH.

BUHUKHEHHS JEpKaBU CIPHUYUHEHO TMOTPEOOI0 CYCHiJIbCTBA 30EpErTH CBOIO
IUTICHICTh B YMOBax IOro po3mapyBaHHS Ha HEPiBHI 3a CBOIM COLIaIBHUM CTaHOM
BEpPCTBH, Yy 3/iHCHCHHI €(EKTUBHOIO COLIAIBHOTO YIPABIiHHS 32 YMOB 3pPOCTaHHS
HaceJieHHs, 3aMiHM Oe3mocepeqHiX pOAOIUIEMIHHMX 3B’S3KiB Ha  COLiaNbHI
BIZTHOCHHH, OTIOCEPEIKOBAHI IPOTYKTaMH BUPOOHHUIITBA TOIIO.

JlepkaBa sik ()eHOMEH JIIOJICHKOTO CYCIUIbCTBA I[IKaBHJIA 1 IKABUTh MiJTbHOHU
JrozeH, SIKi HaMararoThCsl 3pO3yMITH, YUM OYJIO 3yMOBJICHE 1i CTAHOBJIEHHS, B YOMY ii
Mpu3Ha4eHHd. [CTOpis MONITHKO-TIPaBOBOI AYMKH 3HA€ 3HAYHY KiJIBbKICTH CIIPOO
3HAWTH NPUYMHM 1 3’5ICyBaTH YMOBHM BHHUKHCHHS JCpKaBH. Y IOCIITHHKIB HIKOIH
He OyJI0 €IHOCTI B MOTJISAAX Ha 110 MPoOsieMy, 10 3yMOBHJIO MOSIBY 0arathbox Teopii
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MOXOKCHHS IePIKaBH.

Migponoziuna meopin noxoodrcennsa Oepicagu, WO BUHUKIA B TeEpiof
GopMyBaHHS  TIEPBICHOrO  JIOACHKOTO  CYCIiIbCTBA. 1i OCHOBA —  Migh
(maBHpoOrpen. p0og), moO BHMCTyMae CBOEPIAHHMM EKBiBATEHTOM HAYyKH, MEPBiCHOIO
(bopmoIo cycniiabHOT CBiZOMOCTI. Y ii MeXkax MOKHA BUOKPEMHTH:

— 0asHbOIHOTIICEKY Meopilo NoxooxceHHsa Oepicasu, 3TimHO 3 koo bor Inapa
BCTAHOBWB 1 MIITPHMy€ KOCMIUHHI Ta 3€MHHH HMOPSAKH, 3aKOH (Oxapmy) i 3BHYAi
(pimy);

— 0ABHLOKUMANICLKY Meopilo NOX00dCceHHs: depoicasy, BINNOBIIHO 0 SKOI 3a
Bojieto OoxectBeHHoro Heba B [limHeOecHil 3’sBWiMCA JepkaBa, ii TiaBa —
iMrnieparop, cuH Heba, mopsiok, Biaja ta npaBuia MOBEIiHKH;

— dasHbozpeybKy meopilo  NoXoOdCceHHA Oepicasu, MO 3HAWILIA CBOE
obrpyHTyBaHHA y mpansgx Ilmarona. /[lepkaBa 3 SBIS€ThCS INCISA  IIEPEMOTH
OniMmiiicbkux OOTiB HajJ THTaHAMH. BOHHM, KHHYBIIM Xepeo, MoAiTmIM 3emitto. boru
Agina ta T'edect, axkum Bumama ATTHKA, 3aIPOBAIIIN AEMOKPATHIHUHA DPEXUM,
IMocelinon, oTpuMaBIIM ATIAHTHTY, BCTAHOBHB MOHApXiYHE CIIaJJKOBE MPABIIIHHS.

Peniziina meopia Oepxcagu, 10 Ma€ CBOEKD OCHOBOK YSBICHHS IPO
HAIPHUPOAHE OOKECTBEHHE IMOXOKCHHSI JCPIKABH, BIAIH, 3aKOHIB. XapaKTEPHOIO
pPHCOI0 X TEOpifl € BiACYTHICTP pPO3MEXKYBAHHS TIIOHATH «CYCIUIBCTBO» Ta
«IEePIKABAY.

Knacuuna meonociyuna meopis (Aspeniii Apryctun, Toma AxBiHcbkuit). Ll
Teopis OTpHMaja LIMPOKE pO3MOBCIOMKEHHS 3a yaciB (eomamismy. [i cyTHicTh
[oJArae B TOMY, IO Jep)XKaBa € pe3ylbTaToM MposBYy OO0XKECTBEHHOI BOII,
MPaKTUYHUM BTiIEHHSIM Biagu Oora Ha 3emii. Ha mymky OorociosiB, Oymbp-sika
CBITCBbKa BJIaJia TIOXiTHA BiJl BJaay LEPKBH, BIAIU PENiTiHHIX OpraHi3amii, a Hapo.
MIOBUHEH 0e33aIllepeyHo MiAKOPATUCS JIePKaBHIH BOJI SIK ITPOSIBY BOJI O0)KECTBEHHOI.

Cyuacna meonociuna meopis obrpynroBana y XX cr. (K. Maputen, A. Ayep,
E. Boneg, ®@. Xapcr). CyTHicT Teopii: IPUYHHOI0 BUHUKHCHHS JEPKaBH Ta IPaBa €
Bor, skuif CTBOPHB JIOIWHY PO3YMHOIO, BOJIBOBOIO, TBOPYOIO iCTOTOO, 3AaTHOKO 10
BIIOCKOHAJICHHSI CYCITIJIBHOTO TOpsAKy. Ha TenepiniHiii yac TeoJOTiYHAa KOHIICTIis
PO JEp)KaBy € JIOCUTHh BILTMBOBOIO B KATOJNHUIIBKOMY CBiTi, OCKUIbKH BBa)XKa€THCS
oiriffHOI0 TOKTPUHOIO JepkaBn Barukan.

Ilampiapxanvna meopin (Apicrorens, [. @invep, M. MuxaiinoBCcbKHii).
3rimHO 3 mi€r0 TEOpiero Aep:kaBa BHHUKIA BHACIIOK PO3POCTAHHS HaTpiapXanbHOI
cim’i. Tak, ApicToTeNb CTBEPIKYBaB, IO Jep)kaBa — Haikpama (popMa JJICHKOro
CIJIKYBaHHS, sSKa CTBOPIOETHCS 3 METOI JOCATHEHHsS 3arajbHOro Ojara. Bianma
MOHapxa — IPUPOJIHE IPOIOBKEHHS BIIaAU OaThKa (aTpiapxa), IKnil MKITyeThCS PO
YJIeHIB CBO€T CiM’1 Ta 3a0e3Medye IXHIO MOKiPHICTb.

ITamepnanicmuuna meopin Koudyuiist (namep — 6aTbko) Mae 6arato CrijbHUX
pHC 3 morisiaaMu ApiCTOTENs: BIa/a IJaBy JePKaBH TOTOKHA BJIaji TOIOBU POJMHH,
a Jiep)kaBa — IIe BEJIHMKa POJMHA, KOO IMOTPIOHO YNpaBIsTH HA OCHOBI J00pa,
TypOOTH CTapIInX PO MOJOAIINX, BiJIAHOCTI Ta MOBary.

Ilampumoniansna meopia (K. Tannep). IlpencraBauku 1iei Teopii BBaXKaroTh,
IO JepKaBa € MOXIJHOK BiJl IpaBa BIACHOCTI Ha 3eMiIi0 (MaTpuMoHiyMm). I3 mpasa
BOJIOMIHHS 3E€MJICIO BJIaJla aBTOMATHYHO PO3IOBCIOMKYETBCS W Ha JIIONCH, SKI
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MpoXKUBarOTh Ha Hi. Came B Takuil croci® OOIPYyHTOBYeEThCS ines (eoqalbHOTO
CIO3EpEHITETY.

Hozosipna meopia Mae cBO€I0 OCHOBOIO 1/1C10 YKJIaJaHHS YIOAU MIX JIIOAbMU 3
METO 3a0e3MeueHHs] CIIbHOT KOpUCTI — B3aeMHOI Oesneku. Lle Teopis T. ['o60ca,
JUx. Jloxka, XK.-XK. Pycco. Ha nymMKy moUX MHCIHTENiB, AepXKaBa BHHHKIA B
pe3yNbTaTi YKIaAaHHS CYCIIIBHOTO JIOTOBOPY IPO MPaBHIIA CIIIIBHOTO TPOKUBAHHS.
Bonu 3a3nauanu, mo OyB 4ac, koiu He OyJio Hi JepaBH, Hi NpaBa. Y J0JepKaBHUMA
mepion B ymoBax «3oioTtoro Biky» (PK.-XK. Pycco), abo «BiliHH BCiX TMPOTH BCiX»
(T.T'066c), rOIH KAMK BIIITOBITHO 0 CBOIX NMPHPOIHHUX HpaB. OJHAK HE iCHYBaJo
BJIaJIM, 3/IaTHOI 3aXWCTUTH JIIOAMHY, ii YeCTh, TiJIHICTh, TapaHTyBaTH ii NpaBa Ha
JKUTTS 1 BIacHICTh. [ yCYHEHHS Takoi COIIaTbHOI «BaJwm» JIIOAH 00’ €THATNCS Ta
YKJIAJI MDK COOOI0 JIOTOBIp IpO Te, IO YacTHHY CBOIX MpaB, MPUTaMAaHHHUX iM Bix
HApOJ/KEHHS, BOHHU IMEPENaloTh ACpPXKaBi sIK OpraHy, 10 MPEJCTABISE IXHI CHUIbHI
iHTepecH, a JepikaBa, 31 CBOro OOKy, 3000B’s3yeThCs 3a0€3MeUnTH MPUPOAHI MpaBa
JIOAWHU. Y pa3i NOpYyIIeHHS YMOB JOTOBOPY HApoJ Ma€ IIPaBO HA PEBOJIOIIIO Ta
3MiHY TIPaBUTEII.

Teopin nacunbcmea 3HaXOUTH CBOIO BapiaTUBHICTD y TEOPisSX 30BHIIIHBOTO Ta
BHYTPIIIHBOTO Hacunpcmea. [IpuXumbHUKN miel Teopii CTBEPIKYIOTh, IO AepikaBa
BUHMKJIA B PE3yJIbTaTi BeJCHHS BiliH, HACUIBHUIBKOTO MiAKOPEHHS OAHUMMU JIFOABMHU
IHIIIMX, OJHOTO TUIeMeHi iHmuM. Ha iX mepekoHaHHs, AepikaBa Ounbliie HEOOXimaHA
cr1a0KUM TJIEMEHaM, aHiXK CHIBHUM. SIK iHCTpYMEHT OpraHi3alii Ta yHnpaBIiHCBKOTO
BIUIMBY 3aBOMOBHHMKIB, JIepXKaBa CTa€ MOTY>KHUM 3aCO00M 3aXUCTY 3aBOHOBAaHMX BiJ
MOJKJIMBUX MOCSTaHb 3 OOKY 1HIIMX CHIIBHUX IJIEMEH.

K. Kayrcbkuii HamaraBcs MJOBECTH, WO 33 YMOBH MOJABIIOTO PO3BUTKY
CYCIIIBCTBA JepKaBa TpaHCHOPMYETHCS B IHCTPYMEHT 3arayibHOI TapMOHIi, opraH
3axXHUCTy Ta 3a0e3MeueHHs 3arajibHOro Osara ik CUJIbHHX, TaK i ciaabkux. [cropuunuid
JIOCBIJI CBIIUHTS, IO 3aBOIOBAHHS OJHUX HAPOJIB IHIMUMHU OYyJ0O peansHHM (aKTOM
ICHyBaHHS JIepKaBHOCTI IPOTATOM TPHBAIOTO Yacy (Hanmpukiaz, 3omora Opaa).

Y cBow wuepry JI. 'ymmioBuu BBaaB, IO JepKaBa BHHUKAE BHACIIIOK
IIPaTHEHHS IUIEMEHi 0 PO3MIMPEHHS CBOTO BIUIMBY Ta MOTYTHOCTI. lle mpu3BoauTh
O BIMH 1, SK HACHIIOK — BHUHHUKHEHHS JEPXKABHOTO YCTPOIO Ta COMLIAIBHOTO
posmiapyBaHHsA. I[IpuuoMy gepikaBa 3aBxaAu (opMyBajacs 3aBASKM MEHIIOCTI
3aBOMOBHUKIB, sKi Oymm pacoro mepeMmoxiiB. Bomxowac €. Jropinr OyB
MIPUXWIBHAKOM meopii 8HYMpIWHb020 HACUTLCMBA ONHIET YaCTHHM MepBiCHOI
comlianbHOi Tpynu Haja iHmow. llell NMepBMHHUH YWHHUK 3yMOBJIIOE BHUHUKHEHHS
MOJITHYHOTO Jaay (IepkaBu), MPUBATHOI BIACHOCTI Ta KJIACiB.

Ilcuxonoziuna meopin noxodscennn oepiycasu (J1. [leTpaxunpkuii), CyTHICTh
AKO{ TOJIITaE B TOMY, IO BHHUKHEHHS JEP)KaBH IIOSCHIOETHCS BIACTHBOCTSIMU
JIOZICBKOI TICUXiKH, MOTPeOOI0 1HIMBiNA JKUTH B KOJIEKTHBI, HOTO MpParHEHHSIM 0
MOIIYKy aBTOPUTETa, BKa3iBKaMH SKOTO MOXKHa Oyno © KepyBaTucs B
HOBCSIKJICHHOMY JKUTTI, Oa)KaHHAM IIJKOPATH Ta HigKopsTucs. s oOrpyHTYBaHHS
CBOE€T i1ei MpUOIYHUKY 1Ti€T TEopil MOCUIAIOTHCS HA ICTOPUYHI MPHUKIIAIHN 3aJI€KHOCTI
JIIOJICBKO1 CBiJOMOCTI BiJl aBTOPHTETa BOXKIIB, PENITIHHUX 1 MONITHYHHUX IisUiB,
napiB, KopoxiB Ta iHmmX jixepis. [Ipu mpomy JI. [lerpaxkuipkuii Haroyionrysas Ha
TOMY, IO JepkaBa # oQiliiiHe 3aKOHOJABCTBO € «IPOEKIISIMI» MPABOBUX
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NEPESIKUBAHB, «(PAaHTA3MIBY» TICUXIKH.

Opzaniuna meopia noxooxceHHA Oepicasu TPYHTYETbCA Ha YSBICHHI IIPO
JIepKaBy SIK PO KMBHH OpraHi3M, MpOIyKT couianbHoi eBoiouii. Tak, I'. Cnencep
OTOTOXKHIOBAaB TPOIICC BUHUKHEHHS Ta (YHKI[IOHYBaHHS JepXaBH 3 Ol0JOTIYHUM
OpraHi3MOM. YdYeHHH BHCIOBHB IyMKYy HpO Te, IO AepXkaBa — I¢ CyCIUIbHHI
OpTraHi3M, SIKMi CKJIAmae€Thcs 3 OKPEMHUX JIIOJCH, MOMIOHO MO TOro, SK >KHBHI
OpraHi3M CKJIaIa€ThCs 3 KIITHH. 3TiTHO 3 I[IE0 TEOPito JAepkKaBa, K 1 OyIb-sIKe KHUBE
Tino, 6azyerhcs Ha maudepenmianii Ta cmemiamizamii. Judepenmianis o3Hauae, 1o
JlepkaBa  CIIOYATKy BHHMKAE SIK HAHIPOCTIMIA MONITHYHA PEANBHICTH 1 B TpoIeci
CBOTO CTaHOBICHHS YCKJIQIHIOETBCS, po3pocTaeThes. Lleit mporec 3aBepIuyeThest
3arnOemo fAepkaBU B pe3ynpTaTi ii crapinHsa. Cremiamizamis mepenbadae, mo
(bopMyBaHHS JepXKaBU CYMPOBODKYETHCS 00 €IHAHHIM IHAWBINIB y TPyNH-OpPTaHH,
KOXHA 3 SIKUX 3/1HCHIOE BU3HAYCHY, JIMIIIE TH mpuTaMaHHy QyHKLi0. TakuM 4uHOM,
YTBOPIOETBhCS CUCTEMa OpTaHiB JepxaBh. | Bce 1e BiAOYBA€ETHCS TaK, SIK Y KHUBOMY
OpTraHi3Mi, OKpeMi YacTHHH SKOTO CIeHialli3yl0ThCs HAa TNEBHIH (QyHKIIT B cucTeMi
uisnoro’.

Mapkcucmcoeka  (mMamepianicmuyna, K1acoeda, eKOHOMIYHaA) meopin
noxooncennsn oepyucasu (K. Mapkc, ®.Enrensc, B. Ynesnos (Jlenin)). Ii cyrs
3BOJIUTHCS JI0 TOTO, IO Jep’kaBa BUHMKIIA BHACHIZOK K1acoBoi 60poTs0u. Ls Teopis
€ OJHI€I0 3 HaHOIIBII PO3MOBCIOKEHWX Ta apryMEHTOBAHUX VY BITUM3HIHIN
IOpUANYHIA Haymi TinoTe3 (OOIPYHTOBAHOTO TIPHMYINEHHS) MPO IOXOKCHHS
nepkaBu 1 mpaBa. Bona BukianeHa B poOori @. Enrensca «IloxomkeHHs ciM’i,
MPUBATHOT BJIACHOCTI Ta JIEP)KaBW», MiArOTOBJICHIM Ha OCHOBI aHAJI3y iCTOPHYHOIO
Marepialy IIOJ0 BWHHKHEHHS AepxaB y I'pemii, cTrapomaBHboMy Pumi Ta maBHIX
TepMaHIiB. Y HaWOUIBII 3aralbHOMY BHTJI[I IIPOILleC BUHUKHEHHS Jep)KaBH MOXKHA
3BECTH [0 TOJOXKEHHS Ipo Te, W0 JepkaBa iCHyBala He 3aBKOM, a 3’sBHIacs Ha
MIEBHOMY iCTOPHYHOMY €Talli PO3BUTKY CyCILIBCTBA, KOJH 3AIHCHIOEThCA MIEpexia 10
BUPOOJIAIOU0i  eKOHOMIKH. IlepeayMOBOIO BHHHWKHCHHS JepKaBH € BEIHKHI
CYCNUIBHUI PO3MOLI Mpalli Ha BUAW AISUILHOCTI W BMOKPEMIICHHS iX y CaMOCTIiHi
HampsMH: a) 3eMIepoOCTBO; ) CKOTAapCTBO; B) peMecio; T) mpodeciifHuii oOMiH
TOBapiB (TOPTIBILA).

Crienianizaliisi CyCcrniJibHOro BUPOOHMIITBA CYNPOBOJIKYETHCSI BJIOCKOHAJICHHSM
3HapAOb Tpali, MiABUMIEHHSIM ii NMPOXYKTHBHOCTI Ta, SK HACHIIJOK, — TOSIBOIO
Ha/UTUIIKOBOTO MPOAYKTY Ta TIPUBAaTHOI BIACHOCTI, 3HaYyHa dYacTKa SKOI
HakonuuyBajiacsi B 0OcCi0, fKi 3IIHCHIOBAIM BJaJHI TIOBHOBAXCHHS (BOXIIB,
CTapilyH, BiliChKOBUX HaYalIbHUKIB). 3MiHH, IO BiAOYyIHCA B XapakTepi po3HOmiTy
MarepialbHAX OJiar, siKi BHPOOJSIHCS B CYCIUIBCTBI, HEMHHYyYE ITO3HAYMINCS HA
COLIANBHIN CTPYKTYpi CYCHUILCTBA: BOHO PO3KOJIOJNOCS HA aHTATOHICTHYHI KJIACH 3
HEPUMHUPHMHUMH CYIIEPEYHOCTSIMH. Y 3B’SI3Ky 3 LIMM BHHHUKIA TOTpeda B Takii
oprasizarii Imy0OJiuHOI BIagH, sIKa 3MOITa O YCYHYTH CYNEPEYHOCTIi, IO BHHUKIU
Mix UMUK Ki1acamu. Came TaKoI0 OpraHi3alli€ro i BUSBHIIACS JepiKaBa.

Teopin inyecmy (Kpoeo3miwienns). ABTOPOM Iii€i Teopil € QpaHIy3bKHUi

! Pynux I1. A. Teopis nepkaBu: OCHOBHI TeOpii, KOHUENLT, MiAX0/W 10 BUBYEHHS : HaBd. nocil. / I1. A. Pyauk. — 2-re
BHJL., Tepepol. Ta gomoB. — K. : Anepra, 2015. — C. 31.
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comionior i erHorpad Kiox Jlei-Ctpocc. Ha #ioro nymKy, BUXiIHUM COILliaIbHUM
YMHHUKOM Y BHOKPEMIICHHI JIFOAWHH 31 CBITY IPUPOJH, CTPYKTYPH3aIlii CyCIiabCTBA 1
BUHUKHEHHS JIepXKaBH BUSBUJIACA ICHYyIOYa B IEPBICHOMY CYCIIJIbLCTBI 3a00poHa
IHIIECTY, OCOOJIMBO HAa TOMY €Tali PO3BUTKY POJOBOi OOLIMHM, KOJIU JFOAU CTalld
moMiuaTd, IO BiA KPOBO3MINIEHHS HAPOKYIOThCA HENOBHOWIHHI mitH. Jlis
peamizamii miel 3a00poHM HEOOXiTHO OYJIO CTBOPHUTH CIELialIbHI OpraHH BCEpPEIMHI
pOIIOBOi  OOIIMHU, KOTpi 3AiHCHIOBaAIM O KOHTPOJbL 3a INOTPUMAHHSAM 3a00pOHH,
3aCTOCOBYBAJIH >KOPCTKi 3aXOAM MOKApaHHS IO THX 0Ci0, SKi ii MOPYIIMIH, a TAKOX
BCTAHOBMIOBATH O 3B’S3KM 3 IHMMMH OOIMWHAMH s OOMiHy kiHkamu. Lli
KOHTPOJIbHI OPTaHHU 3 4acoM 1 TpaHCc(HOpMyBaJIKCs B Ip)KaBHUH amapat (IepxkaBy).

Ipuzayiiina (ziopasniuna) meopia noxooxncenns Oepicagu B HAHOLIBIT
CHCTEMaTU30BaHOMY BUTJIsIII Oyna BUKIajeHa HiMellbkuM yaeHuM K. Bitdorenem y
poboti «Cxinnuii aecrioru3my». CyTHICTS ii mosnsirae B Tomy, 110 B JlaBHbOMY €THIITI,
ne Ha Oeperax Himy moaM TOCTYMOBO CTaldM MEPEXOMUTH OO OCLIOTO KUTTS,
HeoOxigHo Oynmo OymyBaTH KaHAIM Ta IHIN TiXPaBIiYHI CIOPYOHW JUIA BEICHHS
3emiepobcrBa. Ipuraniiini poGoTH BUMAarany creliaabHOT Opradizanii Ta HaBUYOK. IX
BHUKOHYBAJIU JIIOJH, 3[aTHI KepyBaTu ipurauiiauM OyaiBHunTBoM. Li opranizaropu 3
9acoM CTalM NEpHIMMH  JEpXKaBHHUMH CIYy)KOOBISIMH, KOTpi yocoOIroBanmu
nepkaBHUM amapaT. OTKe, Ha CTBOPEHHS Iep)KaBU BU3HAUAJIbHUH BIUIMB MaB
ipuraniitauii pakrop.

Jemozpaghiuna konuyenuia noxooxncennn oepiycasu (E. Bocepym). B ii ocHOBY
nokJazieHo OiosioriuHy Teopiro Manbryca. CyTHICTh KOHLICIIIIT MOISTae B TOMY, IO
OCHOBHOIO TPHUYMHOI) BHHUKHEHHS JIE€pXaBH CTajJ0 3POCTAaHHS YHCENbHOCTI
HaCeJICHHS, KOTpe MPOXKUBAE HA MEBHIH TEPUTOPii, Ta HEOOXIMHICT yIIPABIiHHS HAM.

Pacosa meopis noxooscennsn oeprcagu 3’sIBIIACS B TIepio]] paOOBIACHHUIITBA B
HoBomy CgiTi Ta Mama Ha MeTi peaOigiTyBaTH HOro B 0O4Yax €BPOIEHCHKOTO
CIIBTOBapHUCTBA. ii ocroBomomoxauk XK. me T06iHO BBaXaB, 11O JFOMHM TIOIUISIOTECS
Ha JBI pacH: TOCIojapiB, sSKi CTBOPHIHM Jep)kaBy, 1 paOiB, KOTpi 3maTHI JHIIE
T TKOPSATHUCS.

Kpuzosea meopia noxooxncennn oOepycasu (A.b. Benrepor). Ilpnumna
BUHHUKHCHHS IIEpIINX JIep)KaBHUX YTBOPEHb IOJTa€ B HAABHOCTI KPHU30BUX
YHHHUKIB (EKOHOMIYHUX, COLIaJIbHUX, CKOJOTIYHHUX Ta 1HIIUX) y Mepioj HEOTITHYHOL
peBoIIIoNii, IPU Mepexoi 0 BUPOOIISIOU0i eKOHOMIKH.

Cnopmuena meopia noxooxcenna oepiycaeu (Optera-l.-T'accer), 3a sKoi
BUHUKHEHHS JICPXKaBH TMOB’S3aHO 3 IMOXOKEHHSIM irop, Gi3WYHUX BIIpaB, iHII{AIH i
MOCTYNOBUM O(QOPMIIEHHSIM CIELialIbHOI aBTOPUTETHOI TPyNH OpraHi3aTopiB, sKi 3
9aCOM OTPHMYIOTE BIIA/(Hi TOBHOBAXKEHHS ',

TakuM 49HHOM, BCi BHIIE3rajgaHi Teopii Mo-pi3HOMY TOSCHIOIOTh NPHYMHH Ta
YMOBU BHHUKHEHHS JAEP)KaBH, KOKHA 3 HUX PO3KPHBAE OAHY 3 MOMIMBUX CTOPIH
IIpollecy BHHHUKHCHHS JiepkaBH. [IpoTe 3araibHy ysaBY Ipo If0 IpoOiieMy MOXHA
OTPUMATH JIILE CHHTE3YBABIIX BCi I Teopil (B OUIBIIIH a00 MeHIIi# Mipi TOBIpsI0YN
KOXKHIM 3 HUX) y 3arajbHy YHiBepCaJlbHY TEOpil0 Jep)KaBH, BPaxyBaBILU MPH IIOMY

! Teopist nepxasu i npasa : migpy4. / [1O0. A. Benepuikos, 1. A. Cepmiok, O. M. Kypakin Ta in.] ; Kep. aBT. KoJl. KaH.
1opuz. Hayk, npod. 10. A. Bexepnikos. — JIHimponeTpoBebK : JIHIIPOI. Aep:K. YH-T BHYTp. cipas, 2015. — C. 29 — 32.
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LA KOMIUIEKC YHHHHUKIB, IO BIUIMBAIOTh HAa PO3BUTOK 1 CTAHOBJICHHS TaKOi
IHCTHTYIII B CYCIiNBCTBI.

1.3 IIoHATTA Ta 03HAKH AePKABH

JepxaBa K IPOIYKT CYCILTEHOTO PO3BHUTKY € CKJIAJHUM COIaTbHAM SIBUIICM,
TICHO TOB’SI3aHUM i 0arato B 4OMy 3aJeKHHM BiJl €KOHOMIYHOTO, MONITHYHOTO 1
KYJIBTYPHOTO PO3BHUTKY CycHiibcTBa. [epxkaBa — e Gopma opranizaiii momiTHuHOL
BTaAW, 10 MOKIMKAaHA BHOPAAKYBATH CYCIUIBHI BiTHOCHHM Ha TIEBHIH TEpHTOPIi.
JepxaBa, 3aiiMaroun ocoONMBE Micle B IOJITHYHIM CHCTEMi TPOMAISTHCHKOTO
CyCIIUILCTBA, MA€ XapaKTepHI O3HAKH, IIO BIJIPI3HSIOTH ii Bif IHIIMX MOJITHYHUX
IHCTHTYTiB Biaad. BoHa BHHUKJIA Ha TIEBHOMY €Tali pPO3BUTKY JIIOJICTBA 1
30epiraeThes IO TEMEPIlHbOTO Yacy.

TTi3HaHHA O3HAK JIEP)KABU € CKJIATHUM, OCKIJIbKHU 3aJICKUTh BiJl IOCTIHHOT 3MiHH
€KOHOMIYHHX, COLIaNbHUX, KJIACOBUX, AYXOBHHX, DPEJIridHMX, HaIiOHAJIBHUX Ta
HIIMX YUHHWKIB, 0 BU3HAYAKOTE ii CYTHICTE i 3MicT!.

BuzHaueHHS nepkaBU 3yCTPIYaEMO BKE B MUCIHUTENIB CTapOAaBHIX YaciB.
I'peupkuii dinocodp Ilnaron ysBusB imeanbHy HepiaBy K i€papXi0 TPhOX CTaHIB:
HpaBUTENiB-MyIpELiB, BOiHIB 1 YAHOBHMKIB, CEJISH i peMicHHKIBZ, OCHOBOMOIOKHUK
yromiyHoro couianizmy T.Mop cTBepaxyBaB, W0 AepkaBa — ¢ 3MOBa OaraTux
npotu Gigaux>. Y cBoro wepry T.T[000C Ha3BaB NepKaBy «IIPHPOIHHM TiIOM»™.
I. Kaar BBaxaB, Imo aAepxkaBa — ¢ 00 €IHAHHA JIOJCH, MiIBIAJHUX IIPABOBUM
zakoHam’. I'. [erenp mucas mpo AepiaBy K Npo «xoxy bora y cBitin®.

3 4YacoM XapaKTePUCTUKH JICP’KaBU MOTIHONIOIOTHCS, CTAIOTh MIMPIIUMHU 1
ToyHimmMMH. Bimommii icropuk mnpaBa M.d. Bnagmmupcekuii-bynanoB Bu3HAa4MB
JIepKaBy K COI03 0Ci0, AKi 3aiiMaroTh MEBHY TEPUTOPII0 i SKUMH YIPABIIE OTHA
BepxoBHa Bnana’. CBoe BuM3HAuYeHHs JepkaBu 3anpononysas b.O. KicTsakiBcbkuii:
JlepKaBa € TPAaBOBOIO OpraHi3alli€l0 HapojAy, IO MOBHHHA IiSTH BIAMOBIAHO 0
COIIaTBHUX iHCTHTYIII} Ta PEryIATOPHAX TIPOLETYP i MPABUIS.

V pansHChKIN OPUAWYHIA JiTEepaTypi MaHyBalIX YSBJICHHS PO JAEPXKaBy, IIO
MTOXOJIMIIH BiJl i7ie KITaCOBOTO YCTPOIO CYCIIJIbCTBA, B CBITII SIKOT BOHA PO3TIIsAaIacs
«IK 3HapsAAId, MallWHa Uil HPUIYIIEHHS OJHOTO KJIAacy IHIIMM», «OpraHi3amis
€KOHOMIYHO MaHyIOUOro KJIacy» TOLIO.

Vxe B 60-1 poku pagsfHCBKMM IIONITHKAM i IOPHUCTAM CTa€ 3PO3yMiJo, II0
HeoOXigHI HOBI MiAXOAM IO PO3YMIHHA Ta BH3HadeHHS nepxasn. Y CPCP

! Teopis nepxasu i npasa. Akamemiunmii kypc : miapyuq. / [O. B. 3aiiuyk, A. I1. 3aenp, B. C. XKypascobkuii Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimtesko. — 2-e Buz., nepepo®. i gonos. — K. : FOpinkom Intep, 2008. — C. 60.

2 Ounocodekuit FHUMKIONEMIECKUi cnoBaps. — M. : UTHOPA-M, 2004, — C. 54.

3 VTOnHUYecKHii COIMATN3M : xpecromarist / O6urpen. A. U. Bonoauna. — M. : ITonutuzaar, 1982, — C. 56.

4T066c Tomac. Jlesiadan, a6o CyTb, Gy/10Ba i MOBHOBaKEHHS JIEPKABU LIEPKOBHOI Ta 1BinbHOT / T. [Tonbcbka (Hayk.
pen.), P. Tumepens (miep. 3 anri.). — K. : Jlyx i Jlirepa, 2000. — C. 124.

3 Wlynexkerko ®. I1. Icropist moniTHyHuX i npaBoBUX BueHs : migpyd. / @. IT. Mlymsxkenko. — K. : KOpinkom Intep,
2006. - C. 158.

¢ Terens I'. B. ®. OcHoBu ¢inocodii npasa, ado [pupoase npaso i aepxkasosznasctso / . B. @. Terens ; nep. 3 HiM.
P. Ocayuyka, M. Kymmipa. — K. : FOnisepc, 2000. — C. 32.

7 Bnaaumupckuii-Byanos M. ®. O630p uctopun pycckoro npasa / M. ®@. Brnagumupckuii-Bynanos. — 4-e usn. — K.,
1908. - C. 9.

8 Xetiman C. KicrsxiBcokuii: Bopots6a 3a HauioHanbHi Ta KOHCTUTYLiHI npaBa B ocTanHi poku wapary / C. Xeiiman ;
niep. 3 auri. — K. : OcnoBHi ninHocti, 2000. — C. 121.
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3 ABIIETHCSI W OOIPYHTOBYETHCS 1lies 3arajbHOHAPOIHOI JICP)KaBH, SKy HISK HeE
MOXHa OyJ0 BBaXATH «MAIIHHOIO JUIS IMATPHMAHHS MaHyBaHHS». byno BupimeHo,
1110 XapaKTepUCTUKA AEPXKAaBU K «MALIMHI HAJCKUTh JHLIE O eKCILTYyaTaTOPChKUX
JIEPKaB 1 4aCTKOBO [0 J€P:KaBU AUKTATypH IIposieTapiaTy .

CyuacHul TIepiof PO3BHTKY AEpKaBH XapaKTEPU3YEThCS THUM, IO ii METOIO €
BCEOIYHUIN PO3BUTOK JIIOJIUHU, 3a0€3MEUCHHST YMOB 11 HTTS, TIpaB i cBOOOA. Yce e
3HAaXOAUTh CBOE BiOOpaKEHHS B Cy4aCHUX JepiKaBax — IPABOBUX, JEMOKPAaTUYHHUX,
COI[iaTbHO-OPiIEHTOBAHNUX.

Tak, C.C. AnekceeB po3risiae JepkaBy depe3 AiSUIBHICTD arapaTy MOJTiTHIHOT
BJIaJIM Ta HOro Haje)xHe (DYHKIIOHYBaHHS B €MOXY LMBuTI3amlii. Y Takux yMoBax
CYCHIIBCTBO ICHY€ SIK OKPEMHH IHCTUTYT, B SIKOMY pPO3BHUBAIOTBCS JIEMOKpATis,
HOJITHYHI T2 €KOHOMIYHi CBOOOIH FOIHHK?.

HeoOxinHO 3a3Ha4MTH, IO JIepP’KaBa MOBHICTIO HE 3JIMBAETHCS 3 CYCIIILCTBOM,
HE PO3YHMHSETHECS B HHOMY, BOHA € OpTaHi3ami€lo, Sika MEBHUM YHHOM BiJIOKpeMIICHa,
IHCTHTYyaNi30BaHa y BUIJIAAI MEXaHI3My AepXkKaBH (Iep:KaBHOI CHCTEMH), Ma€ BIIACHI
3aKOHOMIPHOCTI CTaHOBJICHHS, ()YHKI[IOHYBaHHS Ta PO3BUTKY, OCOOJIMBI MOTpeOU Ta
inTepecu. ToMy BHBUEHHS XapaKTEPUCTHUK ACp>KaBH MOBUHHO 3MiHCHIOBATHCH SIK 3
TOYKH 30py €JHOCTI JAepXaBM ¥ CyCHINbCTBA, TaK 1 IX BIJOKPEMIICHOCTI.
MeTogoNoTiYHUM  TAX0IOM 10 TOMIOHOTO aHaji3y TMOHSTTA, CYTHOCTI Ta
MIpU3HAYEHHS JIep)KaBU € PO3YMIHHS IEpKaBH SIK 0coOnmBoi (opMmu opranizarii
CYCHIJBCTBA.

OTxe, nep:KaBa — ye Cy8epeHHd, NONIMUKO-mepumopianvHa opeamizayis e1aou
cycninbcmea, AKa 8upaxcae, y3200x4cye i 3abe3neuye inmepecu HACeNeHHs WIAXOM
BCTAHOGIEHHA 3A2ANbHO0008 SI3KOBUX NPABUIL NOBEOIHKU 3a YYacmio CheyianbHux
Op2aHi8 YNpAaeliHHA ma Npago8o2o NPUMYCY, BUPIULYE 3a2aTbHOCYCNIIbHI CNpasu i
sucmynae cyo’exmom MisiCHapoOHO-NPABOGUX BIOHOCUH.

Jo ocrognux cymmesux o3nax TOHSTTS «IepikaBa» BiIHOCATH TaKi:

1) nasienicme mepumopii, A AKOK TPATUIIIHHO PO3YMIIOTH MPOCTIpP, Y ME)Kax
SIKOTO 3A1HCHIOETHCS iep KaBHA BIaa.

VY eknaai Tepuropii aep:kaBH HEOOXiTHO PO3PI3HATH: a) peasbHy, (paKTHIHY
TEPUTOPIIO0, MEXI1 SKOI JiTKO BH3HAYEHI MIXXHAPOJHUMH JOTOBOPAMH 1 BHYTPILIHIM
3aKOHO/IaBCTBOM; 0) KBa3iTepUTOPitO (YSABHY TEPUTOPIIO), IO MOCTIHHO 3MIHIOE CBOT
po3mipu i KoHpiryparito.

PeannHa TepuTOpisi MICTUTE y cOOi: a) CyXOmyTHHH HpocTip; 0) BogHMIT
npoctip (akBaropis) — TepUTOpiaJIbHE MOpEe W BHYTPIIIHI BOAM, B) MOBITPSHHI
mpoctip (aeporTopis), pO3TAaIIOBaHMM HAA CYXONyTHHM 1 BOAHHM IIPOCTOPaMH:
T') Hafpa, 10 PO3TANIOBYIOTHCS ITiJl CYXOITyTHHM i BOTHUM IIPOCTOPaMHU.

Jlo kBa3iTepuTopii BigHOCATH:

— BIiCbKOBI KOpalJIi # JiTanbHi amapaTH, a TaKOX MOPCBKi ¥ MOBITPsHI Cy/Ha,
oo TepeOyBaroTh Ha HEKOMEPIIHHIM JepaBHIH CiTyk0i, HE3aJekKHO BiJ] TXHHOTO
MiCLIE3HAXOKEHHS;

— TOPrOBENbHI MOPCHKI i MOBITPSHI CyJHA IIiJl PAIIOPOM IIEBHOI JAepKaBH, IO

! Teopist nepxabu i npasa. Akajaemiunuii kypc : migpyd. / [O. B. 3aituyx, A. I1. 3acup, B. C. XKypascbkuit Ta in.] ; 3a
pen. O. B. 3aituyka, H. M. Oninienko. — 2-e Buz., nepepo0. i gonos. — K. : FOpinkom InTep, 2008. — C. 61.
2 Anexcees C. C. Bocxoknenue k npasy. [Toncku u pemenns / C. C. Anekcees. — M. : Usn-s0 HOPMA, 2001. - C. 10.
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nepeOyBarOTh y BIIKPUTOMY MOpi a00 B TOBITPSHOMY IMPOCTOPI HaJa BiIKPUTHM
MopeM;

— KOCMIi4YHI 00’ €KTH, 1110 HAJIKATh JIEPKaBI;

— TpyOONPOBOIH i MiABOIHI Kabedi;

— HaQTOBI i1 iHII JOOYBHI BUIIKK Y BiIKPUTOMY MODI;

— TEPUTOPIT TUMIIOMATHIHUX MPEACTABHUIITB i KOHCYJILCTB;

2) HacenenHs — TIOB’S3aHa OJHAKOBUM ITOXO/DKCHHSIM 1 MOBOIO KYJBTypHa
CHUIBHICTh JIIOAEH, sSKa 3HAXOOUTHCS Il IOPHCAMKIIEID NepKaBU Ta Ha KOTPY
MOMIMPIOE CBIH BIUIMB HAIllOHATBEHE 3aKOHOIABCTBO;

3) cysepenimem, TOOTO TOJITHKO-TIPABOBA BJIACTHBICTH BJIAIH, 11O 3aKpiIlJICHA
HOPMATHBHHM aKTOM Ta XapaKTCPH3YeE ICpP)KaBHY BIIAAy SIK BEPXOBHY, HE3aJCXKHY,
HETIOIUTBHY Ta €JIVHY.

YV Jexnapanii npo nepxaBHUH cyBepeHiter Ykpainu Bia 16 qumas 1990 p.
3a3Ha4yeHi Taki 03HAKU JeP>KaBHOTO CyBEepEeHITeTy YKpaiHu:

— BEPXOBEHCTBO — Bi/ICYTHICTb 1HIIIOT JIep>KaBHOI BIIaIH Ha TEPUTOPIi KpaiHH;

— CaMOCTIiiiHICTh — MOXJIMBICTH CaMOCTIMHO NpUKAMAaTH PIlICHHS BCEpPEAMHI
KpaiHH 1 30BHI IPU JOTPUMAaHHI HOPM HAI[IOHAJIBHOTO 1 MiXKHAPOJIHOTO MPaBa;

— MOBHOTA — TOIIMPEHHS JEPKaBHOI BIAIH Ha BCi ceph JCPIKABHOTO JKHUTTS,
Ha BCE HaCeJICHHS 1 rpOMaIChbKi opraHi3aiii KpaiHu;

— HEMOJAUIBHICTh BJIATM JEpXKaBUM B MeXax Il TEPUTOpii — €IHICTh BJIAIH B
oitoMy 1 TUTbKM (YHKIIOHANBHUEM T TOAIT Ha Tramy3i BiaW: 3aKOHOJABUY,
BUKOHABYY, CYIOBY;

— He3aJIeKHICTh Y 30BHIIHIX BIJIHOCHHAX — MOXKIIMBICTh CAMOCTIHHO NpUiMaTh
pimeHHS 30BHI KpaiHM TpH MOTPUMAHHI HOPM MIDKHApPOJHOTO IpaBa 1 IOBasi
CYBEpEHITETY IHIMX KpaiH;

— piBHONIPaBHICTh y 30BHIIIHIX BIJIHOCMHAX — HASBHICTh Y MDKHApPOJHUX
3B’SI3Kax TaKHUX IIPaB i 000B’A3KiB, 4K i B IHIINX JeprKaB.

CyBepeHITETOM BOJIOJIIOTh Oy Ib-sIKi Jep)KaBU HE3AJICKHO Bl BETUYUNHH IXHBOT
TEPUTOPIii, KUILKOCTI HaceleHHs, (opMH TmpaBliHHA 1 YycTporo. JlepkaBHuit
CYBEpEHITET € OCHOBHHMM IPHUHIOUIIOM MDKHAPOMHOTO IIpaBa. BiH 3HAWIIOB CBOE
upaxeHHs B Ctatyti OOH Ta iHIIMX M>KHApOIHO-TIPABOBUX JOKYMEHTAX;

4) HasiBHICTb cucmemu oOpeauie ma IHWUX OpeaHizayiil, SKi CTBOPIOIOTHCS
JIepKaBOIO JUII BUKOHAHHS 11 3aBHaHb i 37iliCHEHHS (QYHKLIA 1 OXOIUTIOIOTHCS
MOHATTAM MexaHism Oepdcasu. HacTWHa OpraHIiB AepXaBH, IO CTBOPIOETHCS IS
peastizailii BaJIHUX MOBHOBAYXKEHb OXOILTIOETHCS MIOHATTIM anapam 0epiicasi;

5) 3maTHICTB PO3POOIISATH  3a2albHO0008 A3K068I  Npasuid NoeedinKu, IO
BU3HAYAIOTHCSA K HOPMU npasd. 3a TOTIOMOTOI0 HOpM 00 €KMUgHO20 npasa AepixaBa
BU3HAYAa€E 3MICT IpaB 1 OOOB’S3KIB YYaCHUKIB CYCHIIBHUX BIJIHOCHH, a TaKOX
3a0e3nedye 000B’A3KOBICTh CBOIX PillICHB;

6) Oeporcagna 6nada SIK 3MATHICTH 1 MOXJIMBICTH 3IMCHIOBATH CBOIO BOJIIO,
BIUIMBATH Ha JiSUIBHICTB, ITOBEMIHKY JIIOJCH 3a JOIOMOrol0 pi3HHX 3aco0iB
(aBTOpHTETY, IPaBa, MPUMYCY TOILIO).

Jo ¢paxyromamuenux cymmesux o3nax KaTeropii «aepxaBa» BiIHOCATH TaKi:

— HasBHICTh KOHCTHUTYIIIT,

— HAsBHICTH JIEPXKaBHUX CHUMBOJIB (mpanop, rep0, TIMH, a s Iep)KaBu, 10 3a
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(hopMoOtO MpaBITiHHS € MOHAPXIEI, JOJATKOBUM CUMBOJIOM BBaXKAETHCS MOHAPX);

— HasBHICTh TPOMAJISTHCTBA,;

— HasIBHICTh I'POILIOBOI OJIMHUIII;

— y4acTh JepKaBu B Mi’>KHAPOJHUX OpraHax i opraizauisx tomo'.

HeoOxigHo 3a3Ha4YWTH, IO y BITYM3HSAHIA IOPUIUYHI HAayli TEpPMiH «cydacHa
JiepKaBay BUKOPHCTOBYETHCS B TAKMX 3HAYCHHSX:

— JIepkaBa, sIKa ICHy€ B TENEPIllTHIX yMOBAaX;

— lepkaBa, IO BiAMOBINAE TEBHUM BHMOTaM, SKi NPHHHATI MiKHApPOIHUM
CIIBTOBApUCTBOM, a came: NPUHIIAIAM JEMOKpaTii, BEpXOBEHCTBA IMpaBa, MOMLTY
BJIaJIM, TMOJIITUYHOTO Ta iZICOJIOTIYHOTO TUTIOpalli3My, COLIaJbHOI CIPaBEeIIMBOCTI
TOLIO.

CepeJl 03HaK CyYacHOT JepKaBH TaK0XX BHOKPEMITIOETHCS ii BU3HAHHS CBITOBHM
CIIIBTOBApUCTBOM. YCi pa3oM O3HAaKH YTBOPIOKOTH CBOEPiJIHY HOPMATHUBHY OIIHKY
JIepKaBu, depe3 Mpu3My 3a0e3leueHHs] MpaB JIOJAWHU, CTBOPEHHS YMOB ISt
e(peKTHBHOTO KOHTPOJIO 32 3/IMCHEHHAM JepKaBHOI BIAgH, 3a0e3MCUCHHS
LITICHOCTI LIMBUTI30BAHOTO 1 KyJIETYPHOTO PO3BUTKY OCOOHM Ta CyCIUIBCTBA.

Tak, y cyuacHoMmy cBiti icHye 251 mepkaBa, cepen HHX: 195 He3amexHHX
nepxkas, 3 skux 193 nepxasu-unenn OOH, nBi nmepxapu-crioctepirada (Cesituit
IIpecromn, [lanectuna); 10 nepxap i3 HEBU3HAYEHUM CTAaTyCcOM, TOOTO sKi O(iliiHO
BH3HAHI OJHIEIO0 YW JeKinbkoMa nepxkaBamu-awieHamMu OOH abo BH3HAHI 4acTKOBO;
46 BONOZIHB, [0 MAIOTH TIOCTiifHE, KOPIHHE HACEICHHS 1 BIACHE TPOMAJISHCTBO, aje
HE € HEe3aJICKHUMU YU MaloTh ocoOuuBHUIl ctaTyc. OKpiM TOro, 1mo3a MeXaMH IHX
nepxkaB € Outbm sk 30 TepuTopid, SIKi HE MAlOTh MOCTIHHOTO HaceJeHHs, abo €
CIIIPHUMH YU HEUTpPATbHUMH TEPUTOPISAMH 1 Take iHIIe.

Crnenndixy IiCHyBaHHA CydJacHOi Jep)KaBH HEMOXJIMBO pO3KPHTH 0Oe3
BUKOPUCTAHHS IeOIOJITUKH K ITO€HAHHS TEPUTOPIATLHUX OCOOIUBOCTEH epiKaBy
3 ¢dopMaMu Ta MeTogaMH peainizamii gep>kaBHOI Biaau. Ilpm mpomy mpocTopoBe
OyTTs CcydacHOi JAepaBH HE MOXKe OOMEXYBaTHCS JIMIIE BIACHOI TEPUTOPIEIO.
HeoOxinHo B3siTH 110 yBaru reorpadiuHi, iCTOPUYHI, TOJITHYHI Ta iHII (aKTOPH, 10
BIUTMBAIOTH HAa CTPATETiYHIN TTOTeHIian fAepxaBi. CydacHa TeoIOIiTHKA € CHCTEMOI0
BIJIHOCHH B3a€MO3aJIEKHOCTI, JI¢ HalllOHAJbHA Oe€3IleKa CTac B)XKE HE CTILIbKH SIK
BiliCbKOBA, aJie 1 SIK EKOHOMIYHA, €KOJIOTIYHA, KYJIbTypHa Mpobiema. TakuM 4uHOM,
cydacHa Jiep)kaBa — IIe Pe3yJIbTaT 3MiHH MEHTANITeTy JIIOAeH, CIPUHHSITTS HUMH He
JIWIIEe KOJNWIIHIX TPaJWIiil NepKaBHOCTI, ane ¥ BUKOPUCTAHHS 3arabHOIOJCHKIX
L[IHHOCTEH, ypaxyBaHHS 3MiH, 110 BiI0YBalOThCS Y CBITI.

BuximHOW0O 7151 3aralbHOTEOPETHYHOI XapaKTEPUCTHKH IOHATTS «JIEPIKABH» €
KaTeropisi «CYTHICTBY, ni0 5KOIO PO3YMIIOMb  GIOHOCHO CMIUKY CYKVAHICHb
2NUOUHHUX, HEOOXIOHUX, BHYMPIWHIX 61ACMUBOCHeEN, 36 'S3Ki8 | BIOHOCUH 00 €kma.

CyTHICTb JEpKaBU PO3BHUBAETBCS B MIpy TOro, SK PpO3TOPTAETHCSA
OTIOCEPEIKOBaHA HEI0 CYIEePEUHICTh, 1 BUSBISIE ceOe 30BHIMIHBO SIK BUCXITHUHI pyx

! Teopis nepsxasu i npasa : mizpy4. / [10. A. Benepuikos, I. A. Cepmiok, O. M. KypakiH Ta iH.] ; Kep. aBT. KOJI. KaH/.
ropus. Hayk, npod. 0. A. Benepnikos. — JIninponerpoBekbk : JIHinpor. aepx. yH-T BHyTp. ciipas, 2015. — C. 29 —32.

2 T'eononiTHKa — 1¢ MOJITONONYHA KOHIEMNIis, 0 BOayae B MOJITHII 3acalHHUy, BU3HAYAIbHY POJb reorpadiuHux
YUHHUKIB: IPOCTOPOBE PO3TAIIYBAHHS KPaiHU, PO3MIpP TEPUTOPIi, HASBHICTh YK BIJICYTHICTh, OOMEKEHICTh NPUPOIHUX
pecypciB, KiTiMaT, KiTbKiCTh HaCEIeHHS TOLIO.
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Bil JaepkaBHOCTI 10 zepxkaBu. CyTHICTh JIep)KaBH BHUSBISETbCA Yy Tporeci il
JIOCIIDKEHHS K IOPUANYHOI KaTeropii, Mo BHKOPHCTOBYETHCS BCiMa IOPHIUIHUMHU
HayKaMH, Ta ii CIPUHHATTI AK (heHOMEHa.

CyTHICTB JIep)KaBU PO3MIISIAETCS Yepe3 11 BIaCTUBOCTI, SKi MOJSITAI0Th Y TOMY,
III0 BOHA:

— gceoxonmooya opeanizayisi — 00’ €IHY€E B €IUHE ITiJIe BCIX WICHIB CYCIiIbCTBA
(OinbIIiCTh HACENCHHS TIOB’S3aHA 3 JIEP)KABOK CTIHKMMHU BIJIHOCMHAMH ITiJIJAHCTBA
ab0 TpOMaJISHCTBA), BiMOOpaxye Ta 3abe3medye sK 3aralbHOCYCIIIBHI iHTepecH i
moTpedu, Tak i iHTepecH W MOTpeOH ioro wWieHIB (yci iHIN COIiaibHI opraHisamii —
MOJIITUYHI MapTii, TpodeciiiHi Ta MOJIOADKHI CIIJIKH, TPYJOBI KOJEKTHBH TOIIO —
OXOILTIOIOT JIUIIIE OKPEMi BEPCTBH HACEICHHS);

— mepumopianbia — 00’€HY€E UICHIB CYyCHiJIbcTBA (CBOIX TpOMAJsIH) 3a
TEPUTOPIATILHO O3HAKOI, TEPUTOPIsS BHU3HAYA€ IMPOCTOPOBI MEXi MOMIMPEHHS Il
KOMIIETEHIIIT;

— oghiyitina opeanizayis — PENPE3CHTYE CYCIIIbCTBO, BUCTYIAE BiJ HOTO iMeHI
SIK YCEpeIUHIi Iep)KaBy, TakK i 3a 11 MeXaMu;

— yHigepcanvha opeauizayis — 00’ €IHYE WICHIB CyCIIbCTBA AJS BUPILICHHS
IIUTaHb, 0 CTOCYIOTHCS PI3HUX cep IX KHUTTS;

— gepxoena (cyeepenna) opeamizayisi — € BHUILOIO 32 3HAUYEHHSIM Ta CUIIOIO
00’eqHaHHSAM  CYCHiIBCTBA, BCI IHIN  COIiajbHI  OpraHizamii y  cdepi
3aralbHOCYCITEHHUX iHTEPECiB MiIOpAAKOBaHI iif;

— yewmpanizoeana opeauizayis — JEpKaBHI OpraHizalii MarwTh ie€papXiuHy
CTPYKTYpHY ITOOYIOBY, TOOTO HHIKUECTOSII OpraHi3aiiiiHi cTpykTypu (perioHaibHi
(MicueBi) opraHu JAep)KaBHOI BIaW, JICpKaBHI IMiINPUEMCTBA 1 YCTaHOBH)
MATOPSAKOBaHI BHINECTOAIINM — 3aTaIbHO/ICP)KaBHAM OpraHaM Jeps>kaBHOI BIIAJU
(mapnaMeHTy, Npe3uaeHTY, YPLY);

— 6os00ic cneyianbnum anapamom nyoniuHoi 61aou, TOBHOBAXEHHS SKOTO
MOIMIMPIOIOTECS HA BCE CYCIUIBCTBO, @ TaKOXX IHITMMH Jep>KaBHUMH OpraHi3alisiMH,
0 6e3nocepeHbO 3a0e3MeUy0Th BUPIIIICHHS 3arajlbHOCYCIIUILHUX CIIPaB;

—30amHa HAOABAMU COIM BENIHHAM 3A2albHO0008 SI3K06ULl Xapakmep, IO
3a0€3MeYyI0ThCSI MOXKIIMBICTIO 3aCTOCYBAHHS JIEP)KaBHOTO IIPAMYCY;

—nog’sa3ana 3 npagom — OPraHi3oBY€ JKUTTS Ha IMPaBOBHX 3acajuax; NPaBo
IOpUANYHO O0(OPMITIOE AepXkKaBy Ta Jep)KaBHY BIagy Ta THM CaMHUM POOHTH iX
JETITUMHUMH, TOOTO 3aKOHHHMH; JepkaBa 3[IMCHIOE CBOI (YHKIii B NpaBOBHX
(bopmax;

— gcmanosnioe ma 36upac nooamxu i 300pu — 1€ OOOB’SI3KOBI IUIATEXi
TpOIMMa, SKi CTATYIOTBCS JepkaBolo. PasoMm momaTku Ta 300pu  (HOpMyIOTH
JIepKaBHY CKapOHHITIO, 3 sKoi (piHAHCYeTbCs caMa jepxkaBa Ta (iHAHCYeThCS
BUKOHAHHS JIepaBolo 11 GyHKIiH (OCBITHIX, MEIUYHUX TOLIO), HA/IAE MaTepialbHy
HiATPUMKY B MeXaX MIKHAPOHOTO CIIIBPOOITHHIITBA €KOHOMIYHO CITa00PO3BHHYTHM
Jiep>KaBaM 9 MOCTPAXKIaJIMM BiJl TPUPOTHHAX KAaTaKIi3MiB TOIIO.

KouTtpoJbHi nuTanus:
1. HaBeniTh BU3HAYCHHS 00’ €KTA TEOPIi JepKaBH Ta MpaBa.
2. OxapakTepu3yiTe MpeIMeT Teopii JepKaBH Ta Mpasa.
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3. JlaiiTe BU3HAUCHHS (YHKIIIH TEOpil Iep>KaBU Ta MpaBa.

4. Ha3BiTs Buau (OyHKIIH Teopii gepxaBu Ta mpasa.

5. Po3kpuiiTe KOMYHIKaTHBHY (DYHKIIIO TEOPii Aep:KaBH Ta Mpasa.

6. Po3rnsiHbTe MPOrHOCTHYHY (DYHKIIIIO TEOPIil Iep)KaBU Ta MpaBa.

7. IlokaxiTh CHiBBITHOLICHHS METOXIB i PyHKIIIH Teopil AepkaBy Ta paga.

8. Po3kpuiite OCHOBHI Teopii MOXOKEHHS [Ep>KaBU Ta BHCJIOBITH BJacHE
CTaBJICHHS 10 HUX.

9. CopmymioiiTe MOHATTS Ta OXapaKTepH3yiTe OCHOBHI 03HAKH JICPKABH.

10. OxapakTepu3yiiTe MOHATTS «CYTHICTh Jep>KaBm.
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TEMA 2. ®°OPMA JTEPKABU
3aceoenns meopemuyHux NOLOJNCEHb MeMu 003601UMb 0amu 8I0N08I0b HA MAKi
NUMAHHA. K POPMYEMbCA 611A0A Y 0ePAHCABAX, AKUMU OP2AHAMU BOHA NPEOCMABILeHA
ma sKuil NOPsI00K IX YMBOPEHHS, MEPMIH NOBHOBANCEHD, K BOHU 83AEMOOLIOMb MIdC
c06010 Ma HACENeHHAM, HA SKUX NPUHYUNax i sK mepumopianvbho nobyodosana
0epaHCasHa 61a0a, AKUMU MEMOOAMU BOHA 30IICHIOEMbCAL.

2.1 IloHATTS Ta eJleMeHTH GOpPMHU AepiKaBH

3 MeTOH BCTaHOBJCHHS ICHYIOUOTO B JEpXaBi MHOPSAKY opraHizamii Ta
3IHCHEHHSI JIEp)KaBHOI BIIaJM, aHAI3YIOTh (OPMAIILHO 3aKpIIJICHI HOPMHU TpaBa
MEBHOI JiepKaBU a00 NEKiTbKOX JepikaB, a TakoX (aKTHYHO iIOUMH y IeprkaBi
MOPSIOK OpraHi3amii Ta 34IiCHEHHS AePXKAaBHOI BIIa M.

VY3arajgbHEeHHS OTPUMaHUX 3HAHb, JO03BOJSIE BUEHUM 3AIHCHUTH HAYKOBY
knacugikairo IepxkaB CBITY IIOJ0 MOPSAKY MOOYIOBM BIAJHUX BiHOCHH Y
JIepKaBi.

OTOoX, MOHATTS GOPMHU [epXKaBU € LITyYHUM pe3yJbTaTOM HAyKOBOI'O
y3aranpHeHHs (kiaacugikarii) MeBHUX JAEpXKaB CBITY 3a HOPSOKOM Oprasizamii Ta
3nifiCHEeHHS AepkaBHOI Biaau (Hanpukiaa, paniii, Kuraro ta iHIKX JIepikan).

3a BIAMOBITHUM KPHUTEPIEM, CKJIATOBHUMH ejgeMeHTaMu ¢opMH ep:KaBu
TpaauUiiiHO HA3MBaKWTHL: (GopMy AEpKABHOTO MpABIiHHS (HAWCTAPIIIUI €leMEeHT:
BUCHNMH BIiH cTaB BHOKpemmioBatHcs me B CrapomaBHii ['pemii); Qopmy
JIEP’)KaBHOTO yCTPOK (aKTUBHO BUBYaeThes novnHarouu 3 XVII— XVIII cr.); hopmy
JIepKaBHO-IIPAaBOBOTO PEXUMY (HAYKOIO CTaB BHIUIATHCS JIMIIE Ha TOYaTKy
XX cr)l.

IIpy 1npoMy 3a OCTAaHHIM €JIEMEHTOM (JEep>KaBHO-IPAaBOBUM PEKUMOM),
BHM3HAIOTh JOMIHYIOYY POJIb, OCKUIBKM 3MIiHM B JICP)KAaBHOMY PEXHMi TATHYTHh 32
c00010 3MiHH K (POPMHU NPABIIHHA, TaK 1 HOPMH JEPKaBHOTO YCTPOIO.

Dopma Oepoicagnozo npasninks XapakTepusye (opmanbHHHA (HOPMaTHBHO
3aKpIMJICHUI) Ta 0JTHOYACHO (DAaKTUYHO JIFOYUI MOPSAIOK OpraHizaiii Ta 3aiiCHeHHS
JIepKaBHOI BIIaJX MIOAO: a) GOPMYBaHHS MMOCAAH TIIABU AEPKAaBU Ta 1HIIMX BUIIUX
OpraHiB Jep)KaBHOI BIaad; 0) MOOYAOBH CTPYKTYPH Ta B3a€MOJil BHIIUX OPraHiB
JIep’KaBHOI BIaaM MK COOOK Ta HapoJoM. 3a BIANOBIAHMMHU TMapamMeTpamMHu
BHOKPEMITIOIOTE I[BI OCHOBHI @hopmu 0epi#cagHoco NpasiiHHa — MOHApXilo ma
pecnyonixy.

Dopma mepumopianbHoco ycmpoio AEp)KaBH BKa3dye Ha IMOPSAAOK OpraHizamii
JIepKaBHOI BJIQJM 3 TOYKH 30pYy: HOPMATHBHO 3aKpIIUIEHOTO Ta (PaKTHYHO AIFOYOTO
MOPSIIKY B3a€EMOBIHOCHH Ha TEPHUTOPIl JEpKaBU IICHTPaIbHOI, PETiOHAIBHOI Ta
MicleBoi Biaj; cnocoOiB (MOPSAAKY) PO3MOIULY TEpUTOpPil AepKaBH HA CKIIAIOBI
YacTHHU (aAMIHICTPAaTUBHO-TEPUTOpiaibHI ONWHMII B YHITapHI gepxkaBi abo
MOJIITHYHI YTBOPEeHHS y (ereparrii); 0COOIMBOCTEH MPABOBOIO CTATYCY CKIIAJOBHX
TEpUTOPIii JepkaBU. 3a BIANOBITHUMH IapaMeTpaMH, MEPEBAXKHO, BUOKPEMIIIOIOTH

! Ckakyn O. ®. Teopis npasa i aepxasu : niapyd. / O. ®. Ckakyn. — Bua. 4-te, nonos. i nepepo6. — K. : TIpaosa
enHicTh : Anepta, 2014. — 524 c.
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JIBI OCHOBHI (hopmu mepumopiaibHo20 YCmpoio — npocmy (YHimapHy) ma CKiaoHy
(¢pedepamusny).

Dopma 0epatcagHo-npasoso2o pedxcumy BKa3ye Ha Te, SIKI 3aCTOCOBYIOTHCS
MPUHOMH, CHOCOOM Ta METOAM peaii3amii Jep)kKaBHOI Biaau, 10 3a0e3MeUyrTh
3aificHeHHS (QyHKITIH qepikaBy Ta 3arajoM IIPOBEICHHS MEBHOI Jep>KaBHOI MO THKH.
3a BiJNOBITHMMH TapaMeTpaMH BHOKPEMIIOIOTH JBI OCHOBHI gopmu OepdicasHo-
npasogozo pexcumy — 0eMOKPAMUYHUL MA AHMUOEMOKPATNUYHUIL.

3aranoM, ¢opMa AepxKaBH — ye nNOpA0OK opeanizayii ma 30ilicHeHHs
OdeparcasHoi 61a0u 6 nesHill depaicasi caimy abo muni 0epicas.

Vi enementu dopmu aepxau (dhopma AepKABHOTO TPABIIHHS, YCTPOI Ta
peXHMy) MAalOTh TPAaBOBY OCHOBY — BOHH (ikcyroTbcst B KoHcTmTymii Ta iHmITX
¢dopmax (mxepenax) mpasa. OmHaK CIiJ MaTH Ha yBasi, IO 3MICT BiAMOBIITHHX
MPaBOBHX JOKYMCHTIB HE 3aBXKIHM BIANOBiae IIHICHOMY XapakTepy MpaBOBUX
BITHOCHH y CYCHINBCTBI Ta AepxkaBi. ToMy HEOOXITHO PO3PI3HATH gopmanvhy
(npaeosy) ¢hopmy NepKaBy Ta YakmuyHo icHyOuy Gopmy B NepiKaBi.

CyKynHICTh JIBOX €JIEMEHTIB: (opMH JepikaBHOTO MpaBliHHA Ta (opmu
Jep>KaBHOTO YCTPOIO BiIMOBINAIOTh 3a (PYHKIIOHYBaHHsS OpraHiB JAEp>KaBHOI BIaad
Ta MICIEBOTO CaMOBPSIyBaHHS, a caMe 3a CIIOCOOM pO3MOALIEHHA Ta
CIIBBIJTHOILIICHHS ACPKABHO-BJIAHUX MOBHOBa)XEHb, MiX il saHkamu. [Ipu npomy
(dopma mpaBmiHHA BigoOpakae mopsaok (OpMyBaHHS Ta B3a€EMOJIi OpraHiB OJHOTO
piBHA — 3araJbpHOJEP)KaBHOTO, TOOTO MDX TIJIABOIO JEp)KaBH, IaplaMEHTOM Ta
ypsanoMm. Lle Tak 3BaHa «eopusonmanvhay opeauizayis énaou. Y cBOIO uepry gopma
JIEPIKABHOTO YCTPOIO BimoOpaxkae CHIBBIIHOIIECHHS JIepyKaBHO-BIIAHUX
MTOBHOBa)XXCHb MK OpTaHaMH Pi3HHX PIBHIB, TOOTO MiX HepepaxoBaHUMHU BHUIIE Ta
TUMH, MO JIIOTh y PErioHax: KiJbKICTh aBTOHOMHHUX pIBHIB BIaaud B JepXKaBi,
XapaKTep y4acTi perioHaJIbHOI B y 3MIHCHEHHI 3arajbHOJCPKABHOI MOMITUKH Ta
3IifiCHeHHS BIAagW Ha Bciff Teputopii. Lle Tak 3BaHa «gepmukanibHay opzanizayisn
0epocasHoi en1aou.

OKpiM CTPYKTYpH, GOpMY JepKaBH XapaKTEPU3yIOTh NPUHIIHIN ii opraHi3zamii
Ta ¢pyHknionyBaHHs. Bonu Taxi:

Ipunyun necanvnocmi o3Havae, Mo GopMma AEpKaBU Ma€e CBOE 3aKPIIICHHS Ha
piBHi OcHOBHOTO 3aKkOHY AepxkaBu (Trcanoi KoHcTuryiii) abo AeKiIbKOX MPaBOBUX
akTiB (Hemmcanoi Koncrurymii, Hanpukiax, y Bemko6puranii).

THpunyun necimumnocmi ONATae B TOMy, 1o (opMa IepiKaBH, sAKa 3aKpiluieHa
(hopManbHO, Mae OyTH BU3HAHA OUTBIIICTIO HACEICHHS KPaiHU.

THpunyun xoopounayii enemenmis gpopmu deporcagu nepeadadae, Mo eIeMEHTH
¢dopmu nmepxaBu ((popma mpaBiiHHA, (opMa AEPKABHOTO YCTPOIO Ta JEprKaBHUIT
PESKMM) MalOTh NOETHYBATHCS, HE TIOBHHHI CYNEPEYUTH OAMH OJHOMY, BOHH MalOTh
JIOTIOBHIOBATH OJTUH OJTHOTO.

THpunyun nonimuunoi epexmugnocmi mependadae, mo ¢Gopma AepKaBU Mae
CTBOPIOBATH YMOBH, IO € HAaHOUTBII e(pEeKTHBHUMH JUIS HONITHYHOTO YIPaBIiHHS
KpaiHOI0, y3TOKEHOI B3a€MO/Ii BCiX €IEMEHTIB MEXaHi3My Jep KaBH.

VY nmepkaBO3HABCTBI MHOHATTS «(popMa JepKaBH» JOCTIPKYETBCS JBOMa
OCHOBHHMMH IDISXaMH: HEPMMH — IHCTPYMCHTAJIBHHH (TIPaKTHIHO-IIONITHIHUI)
nepeabauae BUBUEHHS (OPMHU Jep>KaBU 3 TOUKH 30pY 3a0e3medeHHs! e()eKTHBHOCTI
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JICP’)KaBHOTO YIPABIiHHS, CTa0UIbHOCTI (DYHKI[IOHYBaHHS JICP>KAaBHOTO arapary,
moOyZOBM B3a€MOBINHOCHH YpAAy Ta Hapoxy TOmo (UMM 3alfMaeThCs Hayka
KOHCTHTYI[ITHOTO TIpaBa); JAPYTMi — HAayKOBO-II3HABaJIbHHUN (THOCEOJIOTTUHHIT)
JI03BOJISIE BUSIBUTH B3a€EMO3B’SI3KH Mi:K (opMoOI0 JeprkaBM Ta ii cyTHiCTIO, 3MicTOM
Ta icropuunum tunom!. Lli MUTaHHS € MEPEBAKHO MPEIMETOM BHBYEHHS TEOPii
JICpKaBH Ta TIPaBa, TOMY 3YIHHIMOCS Ha iXHIH XapaKTepHCTHII OKPEMO.

CyTHicTh J1ep:KaBH, Ha KOKHOMY ICTOPHYHOMY €Tari pO3BUTKY CYCITiIbCTBA Ta
JIepkaBH, BigoOpaxae iHTepecH MEBHOTO KIAcy, coLiambHOI rpynu abo TOMIHYOUOi
YaCTHHU HACElIeHHs. BiINOBIIHO B IOPUAWYHIN JITEpPaTypi PO3PI3HSIOTh: KIACOGUIL
nioxio 10 Po3yMiHHS CyTHOCTI J€pKaBU Ta 3azarbHocoyianvhutl nioxio*. Kiacosuit
MiAX11 OUIBII IETaTbHO MPOSBISIETECS B HOHAMMI iCTHOPULHO20 TUNY 0epICaAsU.

3MicT aep:kaBuU BKIIOYAE B cebe: a) cymuicmb depacasu, 0) Qynkyii depoicasu
Ta B) anapam Oepxcasu. OCTaHHIH XapaKTEpU3YE ICTOPHUYHO CKJIQJICHY CHCTEMY
OpTaHiB JAEP>KABHOI BIAJH, KA B MOJAIBIIOMY PO3KPHBAETHCA Yepe3 HOHATTS (HOpMHU
JIep>KaBHOTO YCTPOIO Ta (POPMH AEPKABHOTO MPABIIIHHS.

Pazom cyTHIiCTB 1 3MICT Aep)kaBU 3aBXIW ICHYIOTh Yy MeBHid ¢opmi. 3 iHIIOrO
Ooky, popma He MOXe iCHYBaTH B «YHCTOMY» BHIJISAIi, BOHA 3aBXKAW HAIOBHEHA
3MICTOM Ta € BHpP@KEHHSAM CYTHOCTI, IM0 B Hilf MictuThes. Hampukman,
JeMoKpaTuuHa (opMa BiANOBila€ Ta CHOpHse PO3BUTKY IMPaBOBOI Ta COILialbHOI 3a
CBOIM 3MICTOM JEpKaBH, PO3KPHUTTIO 11 3araJbHOMIOICHKOI CYTHOCTI, a OCTaHHS B
CBOIO Uepry depe3 BKa3aHWII 3MICT 3abe3medye po3BHTOK Iii€i ¢opmu. | HaBmaxw,
KJacoBa CYTHICTb KOMYHICTUYHOI YM HAI[UCTCBKOi 3a CBOIM 3MICTOM JI€p)KaBH,
BHM3Hauae BHUOIp TOTamiTapHOi (OpMH, IO HAWOLIBII MOBHO BimoOpakae BKa3zaHy
CYTHICTb 1 3MICT AepxkaBu. TakuM 9MHOM, y BHIIAAKY, KOIU (opMa, 3MICT i CyTHICTb €
aJIeKBaTHIMH Ta BIANOBINAIOTE OJWH OIHOMY, BOHH CIIPHSIOTH PO3BUTKY Ta
BJIOCKOHAJICHHIO OJIMH OHOTO. AJie IMOJEKOJHM ICTOPHYHUN THIl TEBHOI JEp>KaBU
MOXe OyTH IepenoHOr0 abo HAaBIAKM CTHMYJIOM B PO3BHTKY THX 4H iHIIHX (GopMm
nepkaBH. Tak paOOBIAaCHUNBKIN JepkaBi He NpHTaMaHHa (QerepaTHBHa (opma,
COLIIAJIICTUYHOMY THITy HE TMpUTaMaHHa MoOHapxiuHa Qopma. Y CBOWO uepry
paboBIacHUIBKE CYCHINECTBO Mano (opmy abcomoTHOi MOHapXii, immepii,
ApUCTOKPATHYHOI Ta JEMOKPAaTHYHOI peciryOiikn. PeonanbpHa gepikaBa BTUTIOBAIACH
B Takux ¢opmax sK paHHbO(DEodanbHA, CTAHOBO-TIPEICTABHHUIIBKA Ta aOCOJIIOTHA
MOHapXis, MicTO-pecmyOmiKa.

Ha cyyacHoMy eTami po3BHTKY CyCHITbCTBA, CyTHICTB i 3MICT €BPOIEHCHKOT
JIep’KaBU BCe OLIbII BTPAavyarOTh KJIACOBI PUCH, CTalOTh KJIACOBO iHAM(EPEHTHUMHU.
Jns 3MICTy CydJacHOI €BpOICHCHKOI JepKaBH XapaKTepHO: JAepXKaBHA BIajaa
peamizyeTbcs HAa OCHOBI NMOAUTY 1 TiJIOK, AepxaBa HaOyBae PHUC IEMOKPATHYHOL,
MPaBOBOi, COLIaIbHOI, B LIEHTPi BCHOTO OMHMHAETHCS JIIOAWHA, 11 IpaBa i CBOOOIH.
OpHouacHO BimOyBaeTbesi Tpanchopmanis Gopm mepxkaBu. CtuparioThes (GakTHUHI
MeXi MiX MOHApXi4HOIO 1 pecmyOmikaHCbko0 (opmamu. I[locmimoloTses mporecn
perioHamizamii: B YHITAPHUX JIep)KaBax pPO3IIHPIOIOTHCS IIpaBa aBTOHOMIH, Y

! Bocran C. K. TToustrs popmu nepskaBHOTro npasiinus Ta ii icropuuni turm / C. K. Bocran / Bnaja. Jlioguna. 3akoH.
—2011.—Ne 1. - C.25-26.

2 Tlerpos B. C. Cymmocts, conepskanue u Gpopma rocynapctsa : [Monorpadus] / B. C. Ietpos — JI. : Hayka, 1971. —
C. 63.
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(denepaTMBHUX — BiOYBAa€ThCSA ONTHMI3allis Cy0’€KTHOTO CKJIAJY, YTBOPIOIOTHCS
BHUCOKOIHTETPOBaHI MDKAEpKaBHI 00’eqHAaHHA. JIeMOKpaTHUHHMII pEXHM CTae
HaHyI0u010 (HOPMOIO 1€PKABHO-IIPABOBOIO PEIKUMY .

Bynyuu mposiBoM OCHOBHUX XapaKTEPUCTHK JepikaBH, hopMma Jep>KaBU HiKOIH
HE 3aJHIIANNCS Pa3 i Ha3aBXKIU BCTAHOBIECHOIO. Y3aralbHEHO MOXKHA Ha3BaTH Taki
dakropu, siki B komiuiekci ¢opmMyoTh (GopMy JepiKaBU: YMOSBU YMEOPEHHS
Oeporcasu (PpenepatnBHa ¢opma TepuTOpiadbHOro ycrporo aepxkasu B CIIIA),
icmopuuni  mpaouyii (MoHapxis y BemmkoOpwurawnii), enympiwnvonorimuuna
bopomvba enim (HeoqHOpazoBa 3MiHa (GopM y aepxkaBax AQpPUKH), 0OMIHYEaHMHSH
NEeBHUX [0e0N02IUHO-KYIbMYPHUX YiHHOCmel (TeoKpaThuyHa pecmy0itika B Ipani) Ta iH.

[ocriitHo 3MiHIOBaNacs i ysiBa HayKOBLIB 1po (Gopmy nepxkasu. Hanpuknan, y
pamsHCBKIN miTepaTypi (OpMH HABOAWINCS B 3aJ€KHOCTI B ICTOPUYHOTO THUITY
nepxkaB (paboBiacHuUIbKa, GeojaibHa, OypxKyasHa, colianicTU4Ha). Y 3apyOikHii
JiTeparypi, HaBIaKW, KIacoBa CYTHICTh JAEp)KaBH B3araji He Opayacst 10 yBarw,
HaNpUKIad, Yy 3aJeXHOCTI BiJ PO3MOJUTY TOBHOBAXXEHb MK OpraHAMH AEpXKaBU
BUJUISJIUCS JAyaJliCTU4HI, TPHHITApHI, KBaapuTapHi (opmu. B ocTanHi poku B
cydacHil pociiicekiii mitepatypi (B.€. Uipkin, A.b. Benrepos), mi3nime B
ykpaincekiii (C.K. boctan)! Ha mijicTaBi y39THX B €IHOCTI TAKUX XapaKTEPUCTHUK SK:
crioci6 opranizamii Ta 3AIHCHEHHs JAEp)KaBHOI BIaJH, TEpUTOpiaNbHa TOOYIO0Ba,
METOIIM  JiSJIbHOCTI, 3alpoIrlOHOBaHi Tpu (opMu AepKaBH: MOHOKpaTUYHA
(enMHOBNIANHA), CErMEHTapHa (3MilllaHa) Ta MOJTiKpaTHYHa (6araToBaaHa)’.

MoHokpaTHYHa Jep:KaBHA (opMa XapakTepU3YETbCS €IUHOBIAAILAM, JA€
MOBHOTA JIEPKaBHOI BIaJd MOXKE 3HAXOAMTHUCS B pyKax oOfHiel ocodu
(TeoxpaTmyHOrOo MOHapxa B mepxkaBi OmaH, ¢ropepa B HarucTchkiit HimewunHi),
Haje)xaté  Kojerii (komerianbHOoMy MoHapxy — Pami Ewmipie B OAE) a6o
KOHCTHUTYIIIEF0 MOX€E OYTH TpOTOJIOLICHO, IO BCSA BiIaJa HAJICKUTh paaaM (Ha
crpaBni — mapriiHiit HoMenkaatypi B CPCP). g takoi popmu mpUTaMaHHO TaKOXK:
BIJICYTHICTh IOy JISpKaBHOI BIIAJIU; JCKIapyBaHHS (eIepaTHBHOTO YCTPOIO, aye
(aktnyna ueHtpamizauis Biuaau (Hanpukiaaa, CPCP  abo UYexocinoBauuuHa);
HEBH3HAHHS 3aKOHOM, i3-32 iJ€O0JNOTIYHHX MipKyBaHb, MICIIEBOTO CaMOBPSIyBaHHS
abo (¢axkTmdHa ¥Oro BIACYTHICTH, HASBHICTE HEIEMOKPAaTHYHOTO Jep>KaBHO-
HPaBOBOTO PEXUMY>.

CermeHTapHa Aep:xxaBHa ()opMa — IepexigHa Bi MOHOKPAaTHYHOI (OPMH JI0
noikparugHoi. [lependadae: hopManbHAI MOMUT AEPKABHOI BIIAAN; 30CEPEKCHHS
BJIAJIM B pyKax TJIaBU JepxkaBu abo ypsany (MOHapXa B AyaliCTHYHHX MOHApXisix a0o
Mpe3uJeHTa B  «CYMEPIPe3UICHTCHKUX»  pechyOiikax);  BIACYTHICTH  abo
CaMOCTIHHICTh CAaMOBPSITHUX OPTaHiB Cy0’eKTIiB (ermepallii; y Jep>kKaBHO-TIPABOBOMY
PEeKHMi TOMIHYIOTh aBTOPHUTAapHI METOIM YIPaBIiHHSA (3a00poHU, oOMexeHHs). Lls
(dopMa Mae cBOT PI3HOBUAM: IO JEpPXKaB, IO TAXKIIOTH 10 MOHOKPATHYHOI QOpMH,
HaJIeXKaTh ﬁopﬂaHia, Mapoxkko, Tainang; go nmonikparuaaux — [lonsiia, Yexist.

"Bocran C. K. ®opma mpaBiiHHs Cy4acHOi jepaBu: 1poOiemMu icTopii, Teopii, npakTuku : [MoHorpadis] /
C. K. bocran. — 3anopixoxs : FOpua. in-1 ; uke noie, 2005. — 540 c.

2 AkTyanbHi ipoGneMu Teopii aepikaBu Ta mpasa : Hapy. noci6. / [€. B. Binossopos, €. O. Tixa, A. M. 3apanbuuii
Ta iH.] ; 3a 3ar pexa. €. O. I'igu. — K. : ®OII O. C. Jlinkasx, 2010. — C. 23 — 25.

3 Teopus mpasa u rocyzapcrsa : yueb. / mox pexa. npod. M. M. Pacconosa, B. O. Jlyunna, B. C.D63eeBa. — M. :
IOHUTU-TAHA, 3akoH u npaso, 2000. — C. 77.

43



Moaikpartnuna faepxkaBHa  ¢(opMa  TNPOTHICKHA  MOHOKPATHUHIA 1
XapaKTepHU3yeThCs TAKIMHU O3HAKaMH: JIi€ IO Jep>KaBHOI BIAAU Ta iCHY€e MiCIeBe
CaMOBDSlyBaHHS; B JICPKABHO-TIPABOBOMY PEXHMMi JOMIHYIOTb JEMOKpPaTHYHI
METOJY YIPABIiHHSA; HE OOMEXYEThCS TNEBHOW (OPMOIO TMPABIIiHHA, ICHYE,
HAINpUKIIAM, IPY TapIaMeHTChKil MoHapXii B Snonii abo mpe3uneHTChKii peciryOmiri
CIIA®

2.2 IloHATTA Ta BUAU (POPMH I€PKABHOTO NMPABJIiHHSA

®dopma neprkaBHOTO MPABIIIHHS € OJHHUM i3 TPHOX TOHATH (TIOPS] 3 Jep>KaBHUM
YCTPOEM Ta JIEPKaBHUM PEKHUMOM), SIKi y CBOIH €IHOCTI PO3KPUBAIOTH OCHOBH
opraHizaiii Ta 3IiiCHEHHsS NIep»KaBHOI BIaJW B OKPEMO y3sTiid JepkaBi abo TwIIi
JIepIKaB.

VsBNeHHsT HAYKOBIIB PO Te, sIKi caMe MPaBOBI OCHOBH JIEPKaBU PO3KPHUBAE
MOHATTA «(popMa AEp>KaBHOTO TMPABIiHHS», B Pi3HI mepioan icTopii 3MiHIOBAIOCS.
Tak, B arpapHOMY CYCIIUJIBCTBI 3Ha4eHHS (POPMH IEPHKABHOTO MPABIIHHS 3BOIMIOCST
JIMLIE JI0 BU3HAYEHHS TOTO, SKAM YHHOM 3aMIiLy€ThCs MOCaaa IJIaBU JICP)KaBH — B
MOPSIIKY CMAAKyBaHHS M HUISIXOM BHOOpiB. I3 posmamom deomanizmy i mepexomom
0 IHAYCTPIalbHOTO CYCIJIBCTBA, INO CYIPOBOPKYBABCA IOCIAOIEHHAM BIAnH
MOHApXiB, TMOSIBOIO 1 3MIIHEHHSIM HapOIHOTO TpEeACTaBHUITBA (MApiIaMEHTY),
3HauymocTi HaOylno He Te, sK BigOyBaeTbcA Iepelnada Biagd — CHagKoOBO abo
IIIIXOM BHOOPIB TTIABU AEPXKABHU, a TE, IK OPTaHi3yIOTHCS BIIHOCHHH MiX TJIaBOIO
JICPKaBH, MApIaMEHTOM, YPSAOM, SIK B3a€MHO BPIBHOB@XXYIOTHCS iX HOBHOBa)KCHHS,
— CJIOBOM, SIK BJIAIIITOBaHU1 IPUHIIKII TOLTY BIAJIH.

CyuacHi HayKoOBIl, IO € TMPUXWIBHIKAMH TPHOXEIEMEHTHOI MOOyH0BU (opMu
JIepKaBA BBAXKAIOTh, IO (GopMa Jep:KaBHOTO MPABIIHHSA — ye cnocid (nopsoox)
opeanizayii i 30iliCHeHHs 0epiacasHol 61adu, WO Xapakmepusye GopmarbHuil
(Hopmamugnull) ma O0OHOYACHO (HAaKMuyHO OloUUll NOPSOOK (QOPMY8aHHs Mda
63A€EMO0II BUWUX OP2aHi8 O0epICcaBHOl 6naou (enasu Oepiicasu, NApiaMeHmy ma
YpAoy) misic cob010 ma HapoOom>.

3a BIINOBITHUMH THapaMeTpaMH, BHOKPEMIIOIOTH MBI OCHOBHI (OpMH
JIep>KaBHOTO TIPABITIHHI — MOHAPXIIO Ta pPecIyOIiKy.

Momnapxisi — ye ¢gopma Oepowcasnozo npasniHHs, npu Kl 21asa 0epicasu
OUONIOE CUCMEMY BUWUX OPSAHI8 0epIHCABHOI 61a0U Ma NOSHICMIO abO 4ACMKOBO
30CepedHcye 8 CBOIX pYKax O0epicasHy e61ady, KA nepeoacmscsi ) CHAOOK
npedcmasHukam npaeiavoi ounacmii. 3apa3 B CBITI HapaXxOBYEThCS 110 TPbOX
JIECATKIB KpaiH 3 wicro QopMoro mpaBiiHHA. TUTyn MOHapxa B pPi3HHX KpaiHax
Ha3WBaIOTh INo-pisHOMY: cynrtaH (bpyne#t, Oman), mama (Baruxan), emip (KyseiirT),
repuor (JIrokcemOypr), imneparop (Amonis), kHa3b (MoHako, JIiXTeHIITEHH).

O3naku MmoHapxiunoi opmu OepircagHozo0 npPagIiHHA, WO CKIATUCS
ICTOPHYHO TaKi:

— MOHapX € TOJIOBOIO JIepyKaBH 1 3/1iHCHIOE Bi 11 iIMEHI IPEICTABHUIITBO;

! Bocran C. K. Monapxis i mosiapxis sk icropuuni Tumu ¢gopmu nepxasuoro npasiinns / C. K. Bocran // Bicnuk
3anopisbkoro aep>kaBHoro yHiBepcutety. Cepist FOpuanuni Hayku. — 2005. — Ne 4. — C. 18 —24.

2 Ckaxyn O. @. Teopist mpaBa i nepxasu : migpyd. / O. ®. CkakyH. — Buj. 4-te, nonos. i nepepo6. — K. : TIpasosa
enHicTh : Anepta, 2014. — 524 c.
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— MOHapX € HOCIEM Jiep)KaBHOI BJIagy 3a MPABOM KpPOBi (CIOPIAHEHOCTI) U
OTpuMye 11 3TiHO MPOIEAyPH NPECTOIOHACIITyBaHHS;

— MOHApX 3A1HCHIOE AepKaBHY Bllaly 0€3CTPOKOBO;

— MOHapx o(iliiHO HEMiAEruil Oy Ib-IKUM THIIUM CY0’ €KTaM;

— MOHApX IOPUIUYHO OE3BIAMOBINANBEHUI (BiICTOPOHUTH MOHAapXa BiJ BIaJH
HEMOKJIMBO).

Pa3zom i3 TUM HEOOXiHO MaTH Ha yBa3i, IO HABE/ICHI O3HAKU € NIHCHUMHU IS
TpaguLidHOT (JUHACTHYHOI) MOHapXii. Y miiCHOCTI, 3a cmocodoM mepenayi
BePXOBHOI BJIaJU, MOHAPXII NOALIAIOTHCS HAa:

— mpaouyitini (Ounacmuyri), A€ PECTOI MEPEAAETHCS Y CHAIOK MPEACTaBHUKAM
MPaBJISUOi TUHACTIT 3TiTHO 3aKOHY 200 KOHCTHTYHiHHOTO 3BH4at0. OCHOBHI CHCTEMHU
MIPECTOJIOHACIIAYBaHHA Taki: 1) camigyHa cCHCTeMa — HACIiIyBaHHSA IIPECTOIY
3IIHCHIOETHCS JIUIIE 0cO0aMu 4OJIOBIYOT cTaTi B mopsaky nepsopojactsa (benbris,
SnoHist); 2) KaCTHIbCbKA CHCTEMa — IIPU HACHiAyBaHHI IIPECTONy IepeBara
BiJUTA€THCS YOJIOBIKAaM, X0Ua BH3HAETHCS TPABO 1 3a )KiHKaMH, TOOTO MOJIOIINH Opat
BUKIIIOYAE€ 3 4YEpPrd NPECTOJOHACHiyBaHHA cTapury cectpy (BemukoOpuranis,
Icmanis); 3) ymockoHaleHa KacTHIIbCbKA (IIBEICHKA) CHCTEMa — HAJa€ OJHAKOBI
MpaBa Ha MPECTOJ CIAIKOEMIISIM YOJIOBIUOT 1 JKIHOYOT CTaTi, TOOTO MOHApPXOM CTa€
OinbII cTaplia 3a BIKOM AMTHHA, HE3AJIEKHO Bij TOTO, 11e CHH 41X JoHbKa (Hopseris,
[IBemnis); 4) aBcrpiiickka (radcOyp3bka) cucTeMa — MPaBO HACTITyBaHHS B KIHOK
BUHMKAE JINIIE B Pa3i, KOJIH BiICYTHI 3aKOHHI CIIAAKOEMIII HA IIPECTOJ MO HOJIOBIHO1
JiHi1, B TOMY 4MCIi [BOIOPiIHI OpatH, uieMiHHUKY Toto (Hinepnanman).

— ellekmopanbti (6ubOpHI), e Tocaa TJIaBu JAepKaBu € BUOOPHOIO (HAIIPHUKIIA],
BIaZa JAaBHBOPHMCBHKHX I[apiB — peKkCiB Oyila JIoBiuHa, ajxe He cmagkosa). Ha
TeTIepiIIHI} Jac KJIacHYHa BHOOpHA MOHAPXIs ICHY€ JIMIIE B TPhOX KpaiHax CBITY:

» Kambomka, e kopoiab oOupaethcsi KopoisliBCbKOI0O pajiol0 TPOHY 3 4YHCIa
4JIeHIB MOHAPIIO! POIUHY;

* Maaii3is, ne BepxoBHuii npaButens (SHr-mi-Ilepryan-AroHr) oOupaeTrses Ha
I’ ATUPIYHKUIA TEPMiH TPaBUTENISAMHU cyJiTaHaTiB Manaiisii 3i cBoro uucna. [Ipu 1ipomy
B Manaisificckomy mrari Herepi-CemOenaH mpaBuTens TakoX OOHpaeThCs
[IpaBns4oro panoro;

* ManbTilicbkuii opaeH, ae Kussb 1 Benukuii Marictp 00MpaeThes MOKHUTTEBO.

OcoOiuBUM pI3HOBUIOM € Oogiuna meoxkpamuuna MoHapxis (Barukan), me
[Nama PuMCBKHIT ORHOYACHO € TJIABOIO JEPXKaBH Ta IEPKBH, SIKOTO OOMPArOTh
MPEACTaBHUKU BUILOTO JYXOBEHCTBA — KapAUHAIM Ha JOBIYHUII TEpMiH.

— NepCoHanbHO-801b0GI, Ie TIaBa JAEP)KaBH CaMOCTiIHHO ab0 3a TMOTOKEHHSM 3
HapOOM YH IHIIMM KOJIET1aJJbHIM OPTaHOM BH3HAYAE CBOTO HACTYITHMKA HE3aJICKHO
BiJl TUHACTHUYHOI CIOPiIJHEHOCTI Ta COLIAIBLHOTO CTaHy (HAMpHKIAl, BiAMOBITHO IO
pecyOumikancpkoi Koncrutynii bomisii 1826 p., o XUTTEBO 0OpaHuUil mapaaMeHTOM
NPE3UCHT NOBHHEH OyB 3alIpPOIIOHYBATH JUISA 3aTBEPXKEHHS CEHATOM KaHIUIaTa Ha
HOCaJy TOBIYHOTO Bille-NIPE3UCHTA (TOJIIOBY ypsiy).

— 3Miwani, TIOEOHYIOTH Yy €00l MeXaHi3MH TNPaBOHACTYMHHUITBA MPECTOIY
BIACTUBI TpaguUifHOMy (IWHACTHYHOMY), BHOOpHOMY (€JIEKTOpalTbHOMY) 1
HEPCOHAIFHO-BOJILOBOMY XapaKTepy BH3HAYCHHS 3aKOHHOIO IJIAaBH JEpKaBH (3a
MYCYJIBMaHChKOI CHCTEMH IPECTOJI Haclifye He TMeBHa ocoba, a mpamisya CiMm’s
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(dacTrHA MUHACTIT), sIKa HAa CIMEHHIM paji cama BU3HAYa€, XTO caMe 3 HaHOMMKIMX
poauuiB TOKifiHOrO MoOHapxa (oci®é YomoBiuoi cTari, ajge He OOOB’SI3KOBO CHHIB)
BCTYIUTH Ha rpecTod (Takumu € Karap, Oman, Cayiscbka Apasis)!.

TakuM YMHOM, TOPSIOK 3aMilleHHS TOCagd IJIaBU JAEP)KaBH Ha MEBHOMY
icTopuuHOMy erami (Maibke OO moyatky XX cT.) chpaBii OyB OTHHM i3 THX
OCHOBHHMX YMHHHKIB, III0 BH3HAYAJIX 3MIiCT ()OPMHU HpaBIiHHA. AJie B IOJAIBIIOMY
BiH BTPaTHB CBO€ MEPIIOPSIHE 3HAYCHHS, OCKUIBKM B CY4YacCHIH JEeMOKpPAaTHYHIH
JeprkaBi (hopMa IpaBIiHHSA NMPSIMO 3aJISKHUTh Bifl XapakTepy PO3HOALTy Aep>KaBHOI
BIIa M,

OToX 3a JpyruM KpHUTepiem, 3a 00CAroM i XapaKTepoM TOBHOBa)KeHb
MOHAPXa, BCi MOHAPXii MOIUISIOTECS HA HeoOMedtceHi Ta 00MediceHi.

HeoOMmesxeHna MoHapXisi — ye maka ¢popma npasninus, de 61a0a MOHApXA He
00MedHCYEMBbCSL  AKUMUCL — Op2aHaMU YU 3AKOHOM: MOHApX  @idiepac  ponb
€ounodepoicastozo npasumens. i pisHOBHIOM €:

— decnomuyHa MOHApXis — ICTOPHYHHUIT MTONIEPETHUK PO3BHHEHOI HEOOMEKEHOT
KJIaCM4HOI MOHapXxii, ii mepmmii eran. Biama MoHapxa-Ziecriota CIHUPAaeThCsS Ha
MOTYTHIi BiCHKOBO-OIOpOKpaTHYHMN amapaT. [0noBHa jeritumamiiiHa mijgcTaBa
BIaAX B TAaKUX MOHApXifAX — OOOXKHIOBAHHA XapH3MaTHYHOTO JIiJiepa-MOHapXa,
HaJiJgeHHs Horo ocoONMBUMM pUCAaMH, Cakpalizallisi, HEHOPYIIHUI aBTOPUTET HOro
cu. MoHapxii THmy cxigHOi AecHoTii XapakTepHi A CTapoJaBHIX JepiKaB
paboBnacHunbKOrO THIY (€THNET, BaBminon, Accupis, Kurait, Iagis Ta inmmi);

— abconiomua MOHApXis, XapakTepHa Ui OCTAHHbOIO €Taly i1CHYBaHHS
(deonanbHUX JepKaB, KOJIHM BiOyBa€ThCS KOHIICHTpAILS BJIAIM B PyKax MOHapxa:
BOHA € HEOOMEXKEHOI0, MTOIIJ BIIaH BiZICyTHIH, a CTAHOBO-TIPECTaBHUIBKI YCTAHOBU
€ (QaktnyHO Oe3mpaBHHMH. YCi €BpOIEHChKI MOHapXii NpOHILIM Tepiofn
abconrotu3my. JloHuHi 30eperiiocs BiciM aOCoMOTHUX MOHapxiit: baxpeiin, bpyHeii,
Batukan, Karap, Kyseiir, OAE, Oman, CayzaiBcbka Apasis.

Oo0Me:keHa MOHapXiss — ye maxa opma npasiiHusa, Oe 61a0d MOHApXa
obmedicena KoHcmumyyiero, abo oHc mMpaouyicio ma NOBHOBANCEHHAMU [HULUX
OdepocasHux  opeanie. Mae maki  pi3HOSUOU:  CMAHOB0-NPEOCMABHUYbKA 1§
KOHCIMUmMyYitiHa.

Cmanogo-npedcmasnuyvbka MoHapxis — ue (hopMa MpaBIliHHSA, IpU SKiil Biaga
ITIaBU JepikaBH OOMeEXKeHa Ha MifcTaBi Tpagumii (GOpMyBaHHS OpTaHiB 3a KPHTEPieEM
MPUHAIE)KHOCTI JI0 TIEBHOTO CTaHy (XyXOBEHCTBA, JBOPSHCTBA), TOOTO CTaHOBO-
MPEJICTABHUIIBKUX OPraHiB, sKi, SIK MPaBHIIO, BiAIrparOTh POJIb OPaJYUX OPraHiB
(manpuxian, Koprec B Icmanii, mapnament B Anrmii). Taki MoHapXii XxapakTepHi s
¢beonansHOI nepxasu. Ha TenepimHii yac moxiOHNX MOHapXill y CBITI HEMae.

Koncmumyyitina monapxis — 1e Taka ¢opMma TpaBIiHHS, OpPU SIKiA Biaga
MOHapxa CyTTEBO OOMEXeHa MPeJCTaBHUIILKUM OPraHOM. 3BUYaiHO 1€ OOMEKEHHS
BU3HAYAETECS KOHCTHUTYIIIEI0, 3aTBEp/UKYBAaHOI MapiaMeHTOM. BuHmKia B mepion

! Cepernn A. B. ®opma roCy1apcTBEHHOTO NpaBleHMs (BONPOCHI TEOPHH) : aBTOped. AMC. HAa COMCKaHHE YYeH.
CTEHeHU oK. fopua. Hayk : creil. 12.00.01 «Teopust u MCTOpUS npaBa M rocyaapcTBa; UCTOPHS YUYEHHH O mpaBe U
rocynapcree» / A. B. Ceperun. — Pocros w//1, 2014 — C. 24 — 28.

2 Bocran C. K. Knacudixanis cydacuux ¢opm nepxkasuoro npasiinus / C.K.Boctan // Bicuuk 3anopizbkoro
nepxasHOTO yHiBepeuteTy. Cepist FOpuamani Hayku. — 2005. — Ne 4. — C. 18 — 24,
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CTaHOBJICHHS Oyp»Kyas3HOro cycrninbcTBa. KOHCTUTYIIMHA MOHAPXis MOAUISETHCS HA
J(Ba MIABHIN: OYaIiCIUYHY TA RAPAAMEHMCHKY.

Jyanicmuuna monapxis — 1ie Taka hopma MpaBIiHHA, TPU Kl OPUAAIHO i
(hakTHYHO BIIaAa po3AiJieHa MiX ypsAaoM, CHOPMOBAHMM MOHAPXOM, i TTAPITAMEHTOM.
XapaxTepHa Ui IepioAiB HMepexoxy Bin (eoqadbHUX BiIXHOCHH i abCONIOTH3MY 10
KaliTagi3My, BIANOBIIHO € TMEPEXiMHUM THUIIOM BiJX aOCONIOTHOI MOHapXii 10
napjaMeHTChKO1. Mae Taki o3Haku:

— (hopmanbHa HaIEXKHICTH 3aKOHOAABUO] BIIaH ApIIaMEHTY;

— 31ificHeHHS MOHapXoM (DYHKIIiH T7TaBM BUKOHABYOI BIIAJIN;

— npaBo MOHapXxa (pOopMyBaTH ypsi Ta IPaBo HAKJIAJeHHs a0COIIOTHOTO BETO HA
3aKOHH MapJIaMeHTy;

— IIpaBO MOHApPXa BUJABaTH yKa3H, [0 MAIOTh CHITy 3aKOHY.

HyanictuyHi MOHapXii xapakTepHi mjis aepkaB biusskoro Cxony, iCHYHOTH B
Mapoxkko, ﬁopnaHii, Taimanmi, Henami, Manaiiszii.

Tapramenmcevra monapxis — e Gopma TpaBIiHHI, J€ MOHAPX HOMIHAJIHHUHN
r7aBa JEepiKaBH, B AKOTO HEMA€ pPealbHHX BIAIHUX MOBHOBAKEHb. 1} MpUTAMAHHI
TaKi o3HaKu:

— MoHapXx Jjmmre GopmansHo 36epirae GpyHKIIT IT1aBK JEep>KaBH i Ma€e BUKIIOYHO
NPEeACTaBHULIBKI TOBHOBA)KEHHS;

— 3aKOHOJAaBYa BIaJa HAJEKUTh NapIaMeHTy, BHUKOHABYa — YPSNOBi, KU
(hopMy€eTBCS TapIaMEeHTOM 1 TOBHICTIO HOMY ITiA3BITHHUH;

— MOHapx IM030aBJIeHM TIpaBa CaMOCTIHHO 3JiiiCHIOBaTH (QYHKLII T1aBH
JiepKaBu;

—BCl aKTH, AKi BUJAIOTHCS BiJ IMEHI MOHApXa, CTBOPIOIOTHCS BHKOHABUYOIO
BIAZOI0 1 TIOMEPEeAHBO CXBAIOIOTBCS MiHICTpaMH (Tak 3BaHMH IHCTHTYT
KOHTPACUTHATYPH).

INpuramanHa Taka MOHapXis Jurs GaraTeox AepxkaB €Bpomu: BemmkxoOpwurasdii,
lsenii, Manii, Icnanii, Anownii, Hopserii, bexprii Tomo!.

Pecnybjika — ye ¢opma Oepocasnozo npasninus, 6 AKill OepicasHa 61ada
Hanexcums 8UOOPHUM OP2AHAM, SKI 0OUPAIOMbCA HA NeBHUL CMPOK 2POMAOSTHAMU-
subopyimu  abo  opmMyrmscs  3a2ANbHOHAYIOHANLHUMU — NPEeOCABHUYbKUMU
(suboprumu) ycmanosamu. Tlependadae 3aBkI1 KOJEKTUBHE TPABIIHHS.

BuninaioTs ABa TUNH pecnyO.IiK, sKi 3MIHIIN OfHA OAHY. ICTOpHYHO TepIIoro
Oyna apucmoxkpamuuna pecnyéonika, ne OINbIIICTh HAaceNEHHS He Opama ydacTi y
(opMyBaHHI OpraHiB Jep)KaBHOI BIIAJH, TaKEe MPAaBO Majd BUKIKYHO apUCTOKPATH
(Crapogasus Cnapra Ta Pumcbka pecry0imika). ¥ cydacHOMYy CBIiTi He iCHye Aep:kaB
3 1i€f0 (OPMOIO TPABIIHHS, OCKUIBKH 32 CBOIMH (POPMaJBHUMHU O3HAKaMH BOHH €
OdemoKpamuynumu, TOOTO TaKMMH, Jie TpaBo oOMpaTH i OyTH OOpaHMM HAJICKHUTH
yCciM TpoMmansHaM JAep>KaBH, SIKi JOCSATIM BCTAHOBJIEHOTO 3aKOHOM BIKYy Ta €

nie3naTHIMEZ.

! 3aranbHa Teopis JepkaBy i npasa : [MiApyd. /s CTyA. OpUA. BUIKMX Hay. 3aki.] / [M. B. LIgik, O. B. [erpuimun,
JI. B. ABpamenko Ta iH.] ; 3a pea. A-pa ropua. Hayk, npod., akan. AllpH Ykpainm M. B. Ligika, a-pa oopua. Hayk,
npod., akan. AllpH Ykpainu O. B. Ilerpummna. — X. : [Ipaso, 2011. — 584 c.

2 Teopis nepxasu Ta ipaBa : miapy4. / [€. O. T'ixa, €. B. Binossopos, A. M. 3aBabhuit Ta in.] ; 3a 3ar. pen. €. O. Tigu.
— K. : ®OII O. C. Jlinkan, 2011. — C. 79.
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OCHOBHI IOpUINYHI 03HAKU 0eMOKpaAmMuuHot pecnyoniKu:

—BHOOpHICTP 1 MepioAWYHa 3MIHIOBAaHICTH CKJIAAy BHINOTO  OpPTaHY
3aKOHOZAABYOI BJIQU Ta IJIaBU A€pKaBH (IPE3UIEHTA);

—3aBXAM ICHY€ KiJbKa BHIIMX OpraHiB BJIaJH, OCKUIbKM 3aCHOBaHa Ha
IPUHIII TTOALUTY €IMHOI AepXKABHOI BIIaJi Ha 3aKOHOABUy, BUKOHABUY i Cy/IOBY;

— IJIaBOXO JieprkaBH € [Ipe3uneHT, sikuil 31iHCHIOE CBOIO BTy Bill IMCHI HapOLIy;

— BJIaJla BHIMX OPraHiB OOMEXeHa CTPOKOM, 3aKPIIUICHUM y KOHCTHUTYLIHHUX
3aKOHAX;

— BHUINI OpraHM BJAJAHW 1 TOCAJAOBI OCOOM HECYTh BIINOBINANBHICTE Tepe]
HaCeJICHHSIM;

— BEpXOBEHCTBO aKTiB, SKi BHIAIOTHCS BHUIIUM IPEICTAaBHUIBKAM OPraHOM
KpaiHH.

PecniyOnikaHChbKe TpaBIiHHS B CY4aCHOMY CBITI TIOJUISETHCS HA NMAPIaMEHTCHKI,
HPE3MAEHTCHKI Ta 3MilllaHi peciyOtiku '

ITapramenmcoka pecnybnika — € pPI3HOBHAOM peciyOmikaHcbkoi (opmmu
MpaBJIiHHS, JI¢ TOJIOBHY POJb B OpraHizamii Ta (QyHKI[IOHyBaHHI BHIIOi JEp)KaBHOL
BJIaa B KpaiHi Bimirpae mapmament. [lapaameHT ¢opMmye ypsa i Mae mpaBo B Oyab-
KA MOMEHT BIANIPaBUTH HOTO y BiACTaBKY. IIpesmmeHT y Takii mep:kaBi He Mae
SIKUX-HEOYIb ICTOTHUX MMOBHOBaXkeHb (ABCTpis, Itamis, [3pains, ['peuis, ®PH).

/o ocnosénux 03HaAK NAPIAMEHMCOKUX PECRYONIK HAIEHCAmDb:

— (opmanbHe BEpXOBEHCTBO MAaplaMEHTy, TIIepex SKHM ypsja  Hece
BiJIMOBIIaIbHICTB 32 CBOIO MOJIITUYHY isJIbHICTD;

—ypsaa QOpMyeThbcs MapiaMeHTOM (TOJIOBHMM YHHOM 3 4YHCIAa JICMyTaTiB
mapllaMeHTy, SKi HaleXxaTb A0 TNpaBiIgdol mapTii abo mapriiHOi Koamimii, sfka
oTprMaa OLTBIIICTE IEIyTaTCHKUX MICIIB);

— BUKOHAaBYa BJIaJia ICHYE OKpEMO BijJ TMpe3ueHTa, Ha SKOTrO IOKIAJCHI
HOMIHAIBHI TPEACTAaBHUIBKI (YHKIII, a peaJbHA BIafa HAICKUTH TJAaBl YpSIy
(IpeM’ep-MiHICTpY, KaHIUIEPY TOIIO);

— MpEe3UIEeHT MOXKe O0HMpaTucs IBOMa HUISXaMH: HapJiaMeHTOM 3a MPaBUIaMHU
HapllaMeHTChKOI Hpolexypu (Hanmpukiaan, y kpainax Cxigaoi €spomm — AmnOawii,
VYropmmHi, Yexii, CitoBayunHi) i HECTH BiAMOBIJAIBHICTH 3TITHO 3 KOHCTUTYIISIMU
nepe MapiaaMEeHTOM; MapiaMeHTOM 3a YYacTHo IMPEJICTaBHHUKIB aJMiHICTPaTHBHO-
TEPUTOPiaTbHUX (ABTOHOMHHX) OJWHHIG i CHEIialbHO CTBOPEHUM OPTaHOM, SIKHH
CKJIQIA€THCA 3 TTApIIaMEHTApPIB Ta IPECTaBHUKIB cy0’e€KTiB (emeparii.

Ilpesudenmcvka pecnyonika — 1ue ¢GopMa TMpPaBIIHHA, J€ MPE3UICHT
0IH00CO00BO 200 3 HACTYIIHUM CXBAJICHHSM MapiaMeHTy (QOpMye Ypsl, SIKUM caM
kepye (CLIA, Pocig, mommpena B JlatmHcpkiit Amepuri: bpasmmis, ApreHTHHa,
Mekcuka, ExkBaznop).

I ocnosni o3naxu it ocobnusocmi:

—TIpe3uieHT 00’€[Hye TIIOBHOBA)XEHHS TJIABH JEPXKABH 1 TJIAaBH ypsIy
(BUKOHABYOT BIIa/IN);

— T03anapiiaMeHTChbKHi MeTOZ] 0OpaHHS NPE3UJCHTA, BiH 0OMPAETHCS LUIIXOM
3araibHUX BHOOPIB;

! Mypaumu O. I'. 3aransHa Teopist fepxkasn i npasa : nigpyd. / I'. O. Mypammn. — K. : YH-T «Ykpaina», 2014. — 561 c.
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— To3anapiaMeHTChkil  crocid  gopmyBanHs  ypsaay (fioro odvonroe abo
IIpU3HAYAE IPE3UICHT);

— BIZICYTHICTh 1HCTHTYTY MapJIaMEHTCBKOI BIIIOBiJaJIbHOCTI ypsiay (BiH Hece
BIIMOBIAANBHICTD TIEpE]] MPE3UACHTOM, a HE Mepe] MapiaMeHTOM). Y 3B’S3KY 3 UM
mapnameHT (Hampukian, Komrpec CIIA) He Mae mpaBa BigKIHKaHHS Ypsy:
MOXJIMBUI HABITh MIPOTWIICKHUI MapTIHHUN CKIaJ MapaMeHTy i ypsny;

— IPE3UJICHT HE Ma€ MpaBa PO3MYCTUTH MAPJIAMEHT 1 MPU3HAYUTH HOBI BUOODH;

— MPE3UISHT Ma€ MPaBO HAKIIAAATH BETO HAa 3aKOHOJABYI PIIICHHS MapiIaMeHTy,
OITHAK BOHO MOXe OyTH ckacoBaHe (TiepeOopeHe) OUTBIIICTIO TOJOCIB Y MapiiaMeHTI
(K mpaBuUiIo, JBOMA TPETUHAMHU TOJIOCIB)'.

3mimana pecnybnixkancoka popma depicagnozo npaeninna — 1e Taka Gopma
JIep’KaBHOTO TIPABIIHHA, SKA TOE€IHYE O3HAKH IIPE3UACHTCHKOI 1 MapllaMeHTCHKOT
pecny6uik (@pantis, @innsuais, Monrouis, Ykpaina, binopycs).

3azanvnumu npasosuMu O3HAKAMU 3MILLAHOT pecnyOliKu €:

— (hopMyBaHHS ypsAIy 3a YIaCTIO TIIaBH JAEpKaBU H ITapIaMeHTy;

— BIAMOBIJAIBHICTh YPsILy MEpe.l TJIaBOK0 AEPKABH i MEpe]] MapiaMeHTOM;

— BIICYTHICTh KOHCTUTYLIHHO BU3HAUEHOTO CTAaTyCy NPE3WACHTA, aHi K TJIaBH
BHKOHABYOI BJIQ/IM, aHi SIK TJIaBU YPSIY;

— IPe3UJICHT BHU3HAEThCs apOiTpoM abo (Ta) rapaHToM y TEBHHX cdepax
JIepYKaBHOT JisUTBHOCTI;

— 3aMilIeHHs mocTa (Mocaan) MPe3nACHTA NUIIXOM 3aTaIbHAX IPSMHIX BHOOPIB.

Po3pi3HAIOTE  NapJIaMeHTAPHO-NPe3UJAEHTCBKY Ta  NpPe3UeHTChKO-
napJjiaMeHTapHy pecny0Jiiku.

OCHOBHIMU ITPaBOBUMH KPUTEPIIMH IX PO3PI3HEHHS €:

— CHIBBITHOIIECHHS OOCSTY IIOBHOBa)XECHb TIJIABH JEPXKaBM W IIapIaMeHTy B
MeXaHi3Mi GOopMyBaHHS il BiAMOBIAATBHOCTI ypsay;

— BiJICyTHICTh 200 HASBHICTH MiACTaB PO3ITYyCKy MAPIAMEHTY IPE3UICHTOM.

s npesudenmcvko-napramenmcokoi cucmemuy MPUTaMaHHO!

— HapoJIHi BUOOPHU MIPE3UICHTA;

— IIPe3UICHT NPU3HAYAE i PO3IIyCKaE ypsif;

— YPpsZ TIOBHHEH KOPUCTATHCS JIOBIPOIO TTapIaMeHTY;

—pe3uJeHT Ma€ IMpaBO pPO3MYCKATH TMapJaMeHT Yd Ma€ 3aKOHOJAaBYi
MMOBHOBa&KEHHs, abo 1 Te, i inme pa3om (Benecyena, I'penisi, Kazaxcran, IliBnenna
Kopes).

Y napramenmcoro-npe3udenmcoKux cucmemax TiiaBa ypsay Ma€ NepllicTb, Y
TOW Yac SIK MPe3WJeHT Mae€ 3HauHi MmoBHOBaxkeHHS (ABctpis, Ipmanmis, Icmanmis,
Xopsaris, iHIAHMIA TOIIO).

O3HaKu napramenmcoKo-npe3udenmcbkoi pecnyoniKu:

—ypan ¢GopMyeTbcsi Ha OCHOBI mHapiamMeHTy. Posib mpe3ujeHTa npu LEOMY
3a3BMYAi 3BOJIUTHCS 10 MPOIIO3UIIT KaHANAATYPH IIpeM’ ep-MiHicTpa, Iia0ip AKoi Mae
HUM 3/1iHCHIOBaTUCS 3 YpaXyBaHHSAM MapTIHHOTO CITiBBiHOLICHHS CHJI Y TIAPJIaMeHTI;

! Bixpos O. I1. Teopis aepxaBH i npasa : Kypc Jekiii : Hasu. noci6. / O. I1. Bixpos, 1. O. Bixposa. — Uepniris : Jecua
Iomnirpad, 2015. - 303 c.

2 Bocran C. K. TlapnaMeHTCHKO-NIPE3HIeHTChKA pecry6iika K pPi3HOBUI 3MimaHoi (OpMH  pecryOliKaHChKOTO
npasiinas / C. K. bocran // BicHuk 3anopi3pkoro opuandaoro incturyty. — 2002. — Ne 2. — C. 88 — 97.
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— YpSJ € BIANOBIJAILHUM TEpe/1 MapIaMeHTOM;

— [JIaBH AEPKABU MA€ IPaBO PO3MYCKY MapIaMEHTy 3a IMEeBHUX KOHCTHTYIIHHO
BH3HaueHMX mijacTaB. L{i miacTaBu mepeBaXkHO MOB’s3aHi 3 mpoiuecoM (OpMYyBaHHS
ypany;

—IPe3UACHT HATIICHUH CYTT€BIMH IIOBHOBR)XCHHAMH Yy BHYTPIIIHIA 1
30BHIIIHIA TOMITHII, Mae MpaBO 3aKOHOJABYOi IHIIIATHBH, BiIKIATHOTO BETO,
BH/IaHHSI aKTiB, SIKi MalOTh CHITy 3aKOHY;

—Ipe3ueHT TaK caMo, SK 1 IJlaBa JAEpXKaBH 3 ITapIaMEHTCHKOIO (HOPMOIO
JIep’KaBHOTO TIPABIIHHA: TIPEACTABIsIE JepkaBy BCEpequHI KpaiHU i 3a KOPHAOHOM;
VKJIaJIa€ JOTOBOPU CaMOCTIHHO a00 3a 3T0/I00 MapJIaMEHTY; aKpeIuTye i mpuiimae
MOCIIB; 3BEPTAETHCS OO TMApIaMEHTy Ta HOTrO0 KOMITETiB; iHIIIIOE MHUTaHHS MO0
TPOBEEHHS pedepeHayMy; IPEe3UIEHT 3BUTbHEHHI Bix Ge31ocepeTHpOro BIIMBY Ha
BHUKOHABYY BJIANY;

— KOHTPAaCUTHYBaHHIO 3 OOKy ypsmy abo BiAMOBITHOTO MiHICTpa MiUIATaloTh HE
BC1 aKTH TJIaBU JIEp’KaBH, a TIBKH X KOHCTHTYIII{HO BI3HAYEHA YaCTHHA.

Herunosi (3mimani) pecnyfJikancbki ¢popmu npapiainus.

Pecnybnika 3 monapxiunumu enemenmamu («MOHapXiuHa pecryOiika») — B
Cy4acHOMY CBiTi B yMOBaX TOTQJIITAPHUX CHCTEM 3 SBHJIHCS DPECITyOJIKH, SKUM
BJIACTUBUN HaHBaKIMBILIMH €JIeMEHT MOHapXii — HE3MiHIOBAHICTb TJIaBU JIEPXKAaBHU.
I'maBa pepkaBu B Takiii pecnyOuini: Moxe QOpMalbHO OOUpPATUCS, MOXKE
IpU3HAYATHCS, ajle PeabHO HapoX y (GopMyBaHHI IIaBH JepikaBH ydacTi He Oepe;
[IOBHOB)KEHHS TaKOI'O IJIaBHU Jep)KaBU He OOMEXEHi, BiH € JOBIYHUM IPaBUTEIIEM;
MOJKJIMBA TIepe/iavya BIaJd B CHAAIIMHY. Y TaKuX pecryOiiKax ClOCTepiraeTbes, Tak
3BaHa, KOHBEPIEHI[S ITyONiYHO-NIPAaBOBHUX IHCTUTYTIB JWHACTHYHHX 1 BHOOPHHX
¢dopM Bramu. Y 60 — 80-x pokax JOBIYHIMH ITPE3UICHTAMHU IIPOTOJIOCHIN ce0e TIIaBh
nepkaB y Managi, Yrauni, Tynici, EkBaropianbHiii ['BiHel 1 geskux iHIINX KpaiHax.
Tak, Ha Ky6i migep comiamictmanoi pepomtonii ®. Kactpo moctymuBes Micmem
TOJIOBH JepkaBHOI paxu pigHoMmy Oparty P.Kactpo; B KHJ/IP i AszepOaiimxani
mpe3uaeHTH (aKTUYHO Tepefand BEpXOBHY BiIagy Yy CHAagoK CBOIM CHHaM;
npesunerta  binopycii  (O.I. Jlykamenxo) Ta Kazaxcramy (H.A. Ha3ap6aes)
OTpPHMAJIM BHKIIOYHE TPaBO OOMpaTHCs Oiiblle TBOX TEPMiHIB MOCIHIIb Ha IOCATY
IJIaBu JepkaBd. Taki JIep>KaBHO-TIPABOBI SIBHILA HE BIHUCYIOTHCA B KIIACHYHI
knacugikanii popm mpasminms ',

Teoxpamuuna pecnybnixa (icnamcvoka pecnybnika) — ocobmuBa dopma
pecnyOuliky, A€ MpaBUTh MYCYJIBMaHChKE JyXOBEHCTBO. Y Iill Jiep:kaBi 3aCHOBAHO
inctutyT KepiBauka (dakixa) nep>kaBu, BOXKIS HAIlil 1 TapaHTa JAOTPUMAaHHS HOPM
mapiaTy, sSKuif cToith Bumle IIpe3mneHTa (X0 iCIAMCBKHX pecIyOIiK HajeXaTh
Hacamriepen Ipan, a Takox Adranicran, Maepuranis ta [lakucran).

Lorcamaxupia (apal. — HapomoBIanAs, Biaga Mac) — opma mpaBiiHHSA, 32 SKOL
BIJICYTHI TpagUIiiHI IHCTUTYTH BJIQJH; BBAXAETHCS, MO BCi Jep)KaBHI pIlICHHS
HNPUAMAFOTECS yCIM HAapOJOM — 3arajJbHUM HapOJHHM KOHTPECOM (CKIIMKA€THCS JIBIUl
Ha pIK), KyAd BXOJIATH CEKpeTapi paloOHHMX HapOAHHUX 300piB 1 MpeACTaBHUKU

! Cepernn A. B. ®opma ToCyapcTBEHHOTO NpaBIeHMst (BONMPOCHI TEOPHH) : aBTOped. AMC. HA COMCKAHHME yYeH.
CTeHeHH JOK. fopua. Hayk : creil. 12.00.01 «Teopust ¥ MCTOpHS mpaBa M rocyapcTBa; UCTOPHS YUYEHHH O mpaBe U
rocyaapcree» / A. B. Ceperun. — Poctos w//1, 2014 — 57 c.
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rpomMajackkux  oprasizamiii. I[IpencraBieHa ojHiew0 KpaiHOW y  CBITI  —
Comianicrnunoro Hapomroro JliBiiicekoro ApaOcpkoro xxamaxupiero (3 2 6epesHs
1977 p. no 2011 p.).

2.3 [loHATTS Ta BUAN (OPMH JeP:KABHOIO YCTPOIO

®opMma JIep:KaBHOTO YCTPOIKO € GHYMPIWHIM NOOLIOM Mepumopii oepacasu Ha
CKAA006I YACMUHU — Mepumopianvbhi 0OUHUYI, A6MOHOMHI, KYIbMYPHI, NOTIMUYHI
VMBOpeHHsT 4y HAGIMb cysepeHHi Oepicasu. BoHa TakoX BigoOpakae Xapakrep
CITiBBITHOIIEHHS JIePKaBH B IIJIOMY Ta OKPEMUX 11 YaCTHH.

®opMa 1ep:KaABHOI0 YCTPOIO OXOILIIOE TAKI CKIIA/I0BI:

— TEpPUTOPiaJIbHY OpraHi3allilo HaCeIeHHS;

— pO3MO/LT Jep>KaBh Ha OCHOBHI CKIIAIOB1 YACTHHU;

— MPaBOBE MOJIOKEHHS TEPUTOPIaTIbHUX CKIAJOBUX AEPKaBH;

— MPUHLUIHN T00YI0BH B3a€MOBITHOCHH LIEHTPA Ta PETiOHIB.

V nitepatypi, SIK IPaBUIIO, BUAUISIOTH ABI OCHOBHI (pOpMH IEpiKAaBHOTO YCTPOIO
— mpocti Aepxkau (YHiTapHi) Ta CKIaaHI Aepxkasu (dexnepaiis, KoHbeaeparis,
iMITepisl, yHisl, TPOTEKTOpPAT).

YHiTapHa [aepmkaBa — ye Oepocasda, Mepumopis sKoi ROOIIAECMbCs Ha
mepumopianvHi 00UHUYI, SAKI He Marms 03HAK OepicasHocmi. YHITApHI JEpKaBU €
HaOLIBII MOMHMPEHOI0 (GOPMOIO AEPIKABHOTO YCTPOIO.

HOpuouuni  o3naku ynimapnoi Oepycasu maki: BOHA HE MICTHTh
BIZIOKPEMJICHUX TEPUTOPiaIbHUX YTBOPEHb, IO MAlOTh O3HAKU JEPXKaBH; SBIISE
co00r0 IIEHTPaTi30BaHy JepxaBy (MiCLIEBI OpraHu IMiJKOHTPOJbHI IEHTPAIbHIN
BIami); y MDKHAapOOHHUX BIJHOCHHAX € €IMHHM CYBEPEHHHM CyO €KTOM
MDKHApOJHOTO TpaBa (aaMiHICTPATHBHO-TEPUTOPiabHI OIWHHIN TAaKOTO IIpaBa HE
MalOTh); Ma€ €OUHY CHCTeMYy IIpaBa Ta 3aKOHOAABCTBA; MAa€ €AUHY CHCTEMY
Jep>KaBHUX OPTaHiB; Mae OJHOKAHAIBHY CHCTEMY 3arajJbHOJCPKaBHUX MOJATKIB (HA
BiJIMiHY BiJl )eJIepaTHBHUX JCPIKAB); MA€ €IIHE TPOMAJITHCTBO.

VYHiTapHUMH JepKaBaMH B CY4aCHUH Iepioj] € OLIbIIICTh KpaiH CBITYy, 30KpeMa
Kurait, Hopgeris, [Tonbmia, [lIeenis, ®@panuis, SAnoxHis ta 6arato iHIIHX.

B 0CHOBY TepHTOpiaIEHOTO yCTPOIO YHITApHOI JEpKaBH MOKJIAICHI IPHHIAIIH
€IHOCT1 JiepaBHOI TepUTOpil; i1 HENMOJINBHOCTI, HEIOTOPKAHHOCTI, I[LIICHOCTI,
KOMIUIEKCHOCTI 1 KepOoBaHOCTi i 9aCTWH; IO€IHAHHS JEPKaBHUX 1 periOHaIbHUX
iHTepeciB.

Pospizuatoms 06a euou yHimapnoi oepicagu:

1) yenmpanizosana — 1e Taka YyHiTapHa JepXaBa, A€ MiANOPSAKYBaHHS
PETiOHATBHUX OPTraHiB HEHTpPY 3MIIICHIOETHCS 3a JIOMOMOTOI0 MOCAJOBUX OCi0, SKHX
NPU3HAYAlOTh 3 ICHTPY Ha 3acajax NeHTpamizamii (Hampukman, Hinepmanmy,
Kazaxcran To1110);

2) Oeyenmpanizoéana — Ui Taka yHITapHa Jep)KaBa, JIe pPErioHajbHI OpraHu
YTBOPIOIOTHCS HE3AJISKHO BiJl ICHTPY, Ha MICIIX («3HHU3Y») 1, K IPAaBUIIO, IUIIXOM
BubopiB (Hanpuknan, Hosa 3enannis, SAnowis To1o).

Hespaxatoun Ha Te, IO YHITApHA Jep’kaBa XapaKTEPH3YEThCA THUM, IO Ii
CKJIQJIOBI YAaCTHHU HE MAlOTh O3HAK JEP)KaBHOCTI, NPOTE B JESIKHX BHIAIKaX 0
CKJIaJly YHITapHHX JEepXKaB MOXYTh BXOAMTHU OJHA a0 JEKiJIbKa TEPUTOPiaIbHUX
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OJIMHUIIb, SIKI MAIOTh OCOOJIMBUH CTaTyC aBTOHOMIH.

ABTOHOMISI — ye RONMUYHO-HAYIOHAIbLHE YIMBOPEHHSI 6 MeHCax €OUHOT
0eparcasit, o MAe npaso WUPOKo20 HYMPIUHb020 CAMOBPIOYEAHHS, NPOMe He MA€E
0epaIcasHozo cygepenimemy i npasa GibHO20 GUX00Y 3i CKAAOY 0epiHcasu, 00 CKAAdy
5AKOI 6OHA 8X00UM®b.

KommeTeHItis, oOpraHiB Biagd aBTOHOMii, 3a3BHYail, 3aKPIILTIOETHCS
KOHCTHUTYIIIEIO JEPXKABH 1 CMELiaJIbHUM 3aKOHOM, SIKUH MPUHMAETHCS HAIlIOHATBHUM
MapIaMEHTOM.

ABTOHOMII B  Cy4YacHMX  YHITApHHX  JIep)KaBaX  YTBOPIOIOTBCS  3a
aIMIHICTpATHBHMM 4YM HAIllIOHAJBHUM (€THIYHUM) TPHUHIMIIAMH, BPAXOBYHOYH
icropruni Ta reorpadiuni Qaxropu'. Y meSKMxX BHNAIKax YHITapHi JepikaBH, SKi
MAalOTh aBTOHOMIi, HA3UBAIOTh CKAAOHUMU YHImapHumu oepacasamu (Icmanis, Itamis,
®paHlis TOUIO), a Ti, IKi HE MAIOTh ABTOHOMHHUX YTBOPEHb, — NPOCMUMU YHIMAPHUMU
deporcasamu (bonrapis, Bipmenis, [Tonpma, Yexist Tommo).

CxkuanHi Jaep:kaBM — ye makxi Oepicasu, AKi CKIAOAIOMbCA 3 OKPeMUX
0epICAGHUX  YMBOPEHb, WO MAlOMb NEe6Hi O03HAKU OepAHCABHOCMI, 30Kpema |
cyeepenimem, ane Ne6HY YACMUHY CBOIX CYBEPEHHUX NpPAS, NEPesaxdcHo y cgepi
306HIWUHbOI NOTIMUKY, Nepedanu YeHMPAIbHUM COI3HUM opeaHam Oepicasu. lle
TaKOX OIHa abo IeKilbKa CYBEPEHHUX MAEpXKaB, sIKI CTBOPWIM €IUHY BEIHUKY 1
CKJIaJHy LEHTPai30BaHy JAEp)KaBy B Pe3yJIbTaTi 3aBOIOBAHHS iHIIMX CyBEPEHHHUX
JiepKaB ab0 TOJITHIHOTO HACHUIBCTBA UM HEOKOJIOHIATBHOT MOMTHKH?. [0 CKIagHuX
JIepKaB HalleXKaTh: ghedepauin, Konpeoepayis, imnepisa, yHis, npomexmopam.

®enepanis (i nar. foedus — 06’ eqHaHHSA, COI03) — Yye €OuHa depiicasd, 00 KoL
6X00UMb KilbKa mepumopianbhux ymeopens (cyd’'cxkmie gedepayii), uwjo 60100i0mo
cyeepenimemom abo Mmaromv negHi O3HAKU OepicaeHocmi. Y CydacHOMY CBITI
Onu3bko ABanuATH (denepamid. Y nuMx aepkaBax MpPOXHMBaE (PAKTHYHO TpPETHHA
Hacenenns 3emui (benbrist, bpasunis, [axais, Pocis, CILIA, ®PH Ttomo).

Takum 4uHOM, (enepaliisi O3Ha4Ya€ CTBOpEHY 3a NpUHIMIAMH (emepaizmy
€IMHY CYBEPEHHY [IEP)KaBY, L0 CKIIANAETHCS 3 OCOOIMBHUX TEPUTOPIaIbHUX OIMHHIb
— JepKaBHHX YTBOPECHb CyO’€KTiB, SKi MarOTh AefKi PUCH JIEpXKaBM 1 HaJileHi
CaMOCTIHHOIO FOPHCAMKINIEIO 11032 MeXaMH KOMIIETEHINT (enepaabHOi AepKaBHOT
Bnaau. Kinbkicte cy0’exTiB MOke OyTH pi3HOMO, siK i iX Ha3pu. Y CIIA — 50 mrraris,
®PH — 16 3emens.

OnHak, SIK CBIIYNTH CBITOBA INIPAKTHKA, BCi ¢hedepamueni Odeprcagu TOBUHHI
BIJIMOBIIaTH TIEBHUM CIEIU(BIYHUM O3HAKAM, SIKi TOJSATAIOTh Y TOMY, LIO: KOXHA
(deneparis Mae MOABIHHY OpraHi3amilo JAEpP>KaBHOTO amapaTy: ABI CHCTEMH BHIIHX
opraniB Biiaau (opranu genepanbHi Ta cy0’eKTiB (eepaltii), a TakokK BiIMOBITHO JIBI
CHUCTEMH IHIIUX JepKaBHUX OpraHiB (CyIOBUX, KOHTPOJBHO-HATISJOBUX TOIIO);
BOHHM MalOTh (efepaTHBHY CHCTEMY 3aKOHOJABCTBA (3aKOHOAABCTBO (enepanbHe i
3aKOHOJIABCTBO CYO’€KTiB (heneparnii); HasBHICTh CIUIBHOI TEPHTOPIi Ta CIIIBHUX
JIEp’KaBHUX  KOPIOHIB; CHUIbHI  30pOMHI  CHJIM; MOJMJIMBICTH  MOJABIHHOTO
rpoMaasHCTBa (TpoMaIsiHUH deaepaii Ta cy0’ekra demepauii); cy0’ ekt denepartii

! Koraneituyk C. I1. Teopist mepskaBu Ta TpaBa : HaBY. MOCI0. AU MIATOT. 0 AEPK. iCTHUTIB [AMs CTY/. BHII. HABY.
3aki.] / C. I1. Koraneituyk. — K. : KHT, 2009. - C. 61 — 62.
2 Kotiok B. O. 3aransna Teopist iepxasy i npasa : Hasu. noci6. / B. O. Kotiok. — K. : Atika, 2005. — C. 169.
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MArOTh MPaBO Ha CAMOBH3HAYCHHSI.

Buau denepamii:

1. 3a cnocobom ymeopenus:

— corosHa gpedepayin (Genepaiis, 0 3aCHOBaHA HA JOTOBOPI), Cy0’€KTaMU SIKOi
€ CYBEpEHHI JIepKaBH, 10 30epiraloTh 3a COOO00 3HAUHHI 00CST TTOBHOBAXKEHb, XK 0
MpaBa BUXO.Y 3i CKyaay demepartii;

— hedepayis, 3acnosana Ha aemoHomii — 1i cy0’€KTaMH € Jep>KaBHI YTBOPEHHS,
II0 HE MAaloTh CYBEpEHITETy, ajle MaloTh IIEBHI O3HAKH JEPXKaBHOCTI y BHTILII
ITOBHOBa)KCHb CAMOCTIITHO BUPIITYBAaTH MMUTAHHS MiCIIEBOTO 3HAYCHHS.

2. 3a xapaxmepom npasoeoi ocnoeu:

— KOHCMUmYYiiiHi — CTBOPEHI HUIAXOM 3aKpIIUICHHS B KOHCTUTYLII NPHHIUAIY
po3moniny KpaiHu Ha cy0’ekTH Qeneparii 3 BiAMOBITHAM PO3IIOIiJIOM TOBHOBaXECHD
(manpuknan, CIIA, Kanana). BomHouac 3MiHa KOHCTHTYILii € BUHATKOBUM IIPaBOM
(henepanbHUX OpraHiB BIIAM;

— 00206ipHi — CTBOPEHI Ha OCHOBI COI03y, HIIIXOM 0O0’€QHAHHS paHilre
CaMOCTIMHHX JepkaB y (ezaepamiro 3 OZHOYACHMM TEpeIaHHAM il YacTHHU
CyBepEeHHMX MOBHOBaXkeHb (Hampukian, llIeeinapis). Y norosipuux denepariax ii
Cy0’€KTH MalOTh 3HAUHy CTYIiHb CaMOCTiHHOCTi, OCKINBKH ITIPaBOBE MOJOXKECHHSI
cy0’exTiB Qenepanii — pe3ynpTar iX B3a€EMHOTO BOJICBHSBIICHHS, 110 (popmaibHO
JIOTTYCKA€ MOXKITUBICTh 3MiHH (peIepaTHBHOTO JJOTOBOPY;

— KOHCMUmYYitiho-00206ipHi — MAIOTh TI€BHI O3HAKH JIBOX MOIEPEIHIX
pizHOBUAIB, TOOTO € (enepauismMu 3mimaHoro tumy. Hanpuknaa, Koncruryiis
Pociiicbkoi ®enpepanii 1993 p. BcraHOBHIIa BEPXOBEHCTBO ii HOPM HaJl HOpMaMH
(enepaTHBHOTO JOTOBOPY, ajie OMHOYACHO I MiATBEpAMNIA JiI0 OCTAaHHBOTO y cepi
perymoBaHHS (exepaTHBHUX BITHOCHH.

3. 3a npunyunom nodyooeu:

— Hayionanvhi — denepauii moOyI0oBaHI 3 ypaxyBaHHSM HAI[iOHAIFHOTO CKIIAILy
HaCeJIeHHs, TOOTO ii cy0’€KTH BIIPi3HSAIOTHCS 32 CKIIAIOM HACEIICHHS 1 HA3UBAOTHCS
32 OCHOBHOK (THTYJILHOI) Haiiew (Hampuknan, benbris). [HmmMu crnoBamu
HallloHaNbHA  (Qefepaliss XapakTepu3yeTbCs  OaraTOHAIIOHAJBHUM  CKJIaJ0M
HaCeJICHHSI, 0 KOMITIAKTHO IIPO’KUBAE HA TEPUTOPIii Cy0’eKTIiB (pemepartii;

— mepumopianvHi — henepanii moOyn0BaHi 3a TEPUTOPIATBHOI 03HAKOIO, JIe BCi
cy0’€eKTH OJHOHAIIOHATBHI a00 OGaraToHAIiOHANIBHI, aje KOAHA 3 HAIllOHAJTBLHOCTEH
HEe Ma€ a0CONIOTHOI OimbmocTi, ab0 TMPeNCTaBHUKK OJHi€l HalioHaIbHOCTI
MPOXXKMBAKOTh HA TEPHUTOPii Pi3HMX CyO’ €KTiB (eaepallii, a B OCHOBY 00’ €IHaHHS
MOKJIQJIEHO TPWHIMI 3aralbHUX €KOHOMIYHUX, MONITUYHUX KyJIbTYpPHUX iHTEpeciB
(manpuxian, Hirepis);

— HayioHanvHo-mepumopianvui — deaepanii, MO MOETHYIOTh HAIIOHATBHI Ta
TepuTopianbHi o3Haku. Hampukian, KaHaga € HalioHaIbHO-TEPUTOPIALHORO,
OCKIBKHM CKIIaJa€ThCs 3 JECATH MPOBIHINN, 3 SKUX JIEB ATh 3acelCHi aHTTIOMOBHUM
HaceJleHHsM, a ofHa (KBeOek) — (paHKOMOBHHUM.

4. 3a xapaxmepom ma 06cazom noenosaxceny cyd’ckmis hedepauii:

— cumempuyni — penepaii, e BCi cy0’€KTH MaIOTh piBHHIA IPaBOBUH CTATYC;

—acumempuuni — Qeneparmii, xe mpaBoBHH craryc cy0’ekTiB (enepamnii
HeonHakoBuil. Hanpuknan, y Iunii TepuTopis moAiNseThcs Ha INTAaTH 1 COIO3HI
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TEPUTOPIi; INTATH YIPABIAIOTHECA IMapIaMEHTOM, a TepuTopii — QenepalbHO
Bragoro. Y Himeuunni cy0’ektu ¢enmepamii MaroTh HEOIHAKOBE KUIBKiCHE
NPEACTABHUITBO B IapJIaMenTi .

Ha Binminy Bin (emepaliiii sk €IMHUX COIO3HUX JiepKaB KOH(penepauis sBise
co00I0 OeparcasHo-npagosull col3 CyBepeHnUX 0epicas, CmeopeHuti 0 00CASHEHHSA
NeGHUX Yinell WIAXOM YMBOPEeHHA 00HO020 AbO0 KilbKOX CHilbHUX opeawnie. Y BCIX
IHIIMX TTUTaHHSIX COFO3HI JIep)KaBU 30€piratoTh MOBHY CAMOCTIHHICTb.

Ocobnueocmi it o3naku Kongedepauyii nonazaromsv y momy, wj0: BOHA HE
CTBOpIOE OyIb-sKOi HOBOI Jep)kaBH; WIeHH KoHpexepamii 30epiraioTs cBiit
CyBEpEHITET 1 He BTpauvaloTh TMpaBa BUXOAY 3 KoH(enepanii Oyab-Komnu;
KoH(]enepaliss yTBOPIOETBECS Ha OCHOBI JOTOBOpY, YKIQIEHOrO MK JBOMa abo
KiTbKOMa JiepkaBaMH, TOOTO KoHbeneparis — Ie o00’e€ZHaHHI MDKHApOIHO-
MpPABOBOTO XapakTepy, KOH(eIepalis He Mae €IUHOTO 3aKOHOJAaBYOTO OpraHy
(xoHUH wieH KoH(enepamii 3aificHIOE 3aKOHOIaBYI (QYHKIII B MeXaxX CyBepeHHOI
TEpHUTOPIT), €ANHOT TEPUTOPIl CTBOPIOBAHOTO 00’ €JHAHHS, ITPOMASIHCTBA, (PiHAHCOBOT
cucTeMu (Xo4a MOXYTh 3a JIOMOBJICHICTIO 0O0’€IHYBaTHUCS MHTHHUI, OOOpOHa,
YIpaBIiHHS TPAaHCIIOPTOM, 30BHILIHS TOPTiBIS TOLIO); KOH(peaepalis He Ma€e €AUHOI
IIEHTPaJi30BaHOI BIIa: OpTraHN KOH(eaeparil yTBOPIOIOTECS JIHIIE 3 IPECTaBHUKIB
JIeprKaB, IO BXOIATH IO COIO3Y, 1 HE 3IHCHIOIOTH MPsAMOI BIaAM HaA IpoMajstHAMU
Jiep’KaB — wWieHIB KoHdeaepallii; pillieHHs opraHiB KoH(eaepallii 3a0e3neuyroThes
TINBKH ypslaMH Jiep)KaB-wICHIB KoHpexepamii, ame BOHM TakoX MalOTh IIPaBO
Hynidikamii, TOOTO mpaBO CKAacOBYBaTH pIlIEHHS 3araJlbHOKOH(]eIepaTHBHOTO
oprany; B KoH(peepalii BiACyTHS €IMHa MMOJaTKOBa cucTema: ii (piHaHCOBI pecypcu
(bopMyIOTECS 3 HATXOMKECHb — BHECKIB AepikKaB; KOH(pemeparis — co03 THMYacOBHIA:
BOHA a00 IEpEeTBOPIOETECS Ha (DeiepaTHBHY JepikaBy, a0 pO3MaJaeThCs Ha OKpeMi
VHITapHi Iep:KaBu.

Konctenepamiss 9acTo posriasgaeTbcs B SIKOCTI HNPOMDKHOI (OpMH JepKaBH,
eTamoM J0 CTBOpeHHA ¢enepanii. [IpumkmagamMm IHOTO MOXYTH  CITy’KHTH
KoH(eaeparlii, ski icCHyBaJu 10 mepepocTaHHs ix y ¢enepauii Ha tepuropii CIITA
(1776 — 1787 pp.), xoudenepamis 3emens Himewunmrnm (1815 — 1867 pp.), a Takox
KoHpeneparris, sika ckiananack i3 kanronis [Iseiinapii (1815 — 1848 pp.). OnHoro 3
octaHHiX KoHpenepauii Oyna Ceneram6Gis (1982 — 1989 pp.), ska posnanack Ha
Ceneran i ["ambito.

VY cywacHmit mepiox KoHGenepamiero 3 (OpMaIbHO-IOPHINYHOI CTOPOHH
BBakaeThbes ymiie [lIBeiinapis. Xova peanbHO 3a CBOEK (HOPMOKO TEPUTOPIAILHOTO
YCTPOIO BOHA € (eaepaiero.

Ha nymxy H.M. ITapxomeHko, ocobmuBumu (opMamMu 00’€XHAHHS JEPXKaB €
CHiBAPYKHIiCTH 1 CHIBTOBApHCTBO — COIO3M JEpXKaB, IO BHCTYHAIOTh SK
acouiiioBani wWieHH NpU 30epeKeHHI HUMH TOBHOTO CYBEPEHITETY, 3 METOI0
CIPOIIEHHST BI30BOT CHCTEMHU Ta MHUTHHX KODPJIOHIB, OCATHEHHS YCHIXiB y cdepax
EKOHOMIKH, KyJIbTypH ToIIo. [IpaBOBOIO OCHOBOIO CITIBIPYKHOCTI € AOTOBIp (CTATyT,
yroja) abo iHmMI HOPMAaTHUBHMH HNOKyMeHT. [Ipukiaa cmiBTOBapucTBa —

! Teopis nepxabu i npasa. Akagemiunuii kypc : mipyd. / [O. B. 3aituyk, A. I1. 3aeus, B. C. XKypascbkuii Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimenko. — K. : FOpinkom Iutep, 2006. — C. 136 — 138.

54



€pponelicekuii  Coro3  (SKUW  CKIaa€Tbess 3  E€BPONEHCHKOrO0  €KOHOMIYHOTO
CIIIBTOBapHCTBa, EBPONEHCHKOTO CHIBTOBAPUCTBA 3 ATOMHOI eHeprii, €Bporneichkoro
o0’enHanHs  Byriuigs 1 crami). llpuknmaam  cmiBapyxHOCTi —  bpuTtaHchKa
cripapyskuicts, CHJI Tomo .

JlocuTh nommpeHoo hopMoI0 CKIaJHOI AepxKaBU B MHHYJIOMY OyIa imnepis.

ImMmepiss — ye genuxa OacamonayionanvHa Oepicasa, CMEOPEHd ULIAXOM
HACUTLHUYLKO20 NPUEOHAHHA pAHiule He3ANeHCHUX 0epxrcag abo HaACMuH [HUUX
Oepycas.  IlpaBoBe  CTaHOBMINE  HACeNeHHA  IMIepii  XapaKTEePU3YETHCS
JICKPUMIHAIIIEI0 MOJ0 MPEJCTaBHUKIB He MaHiBHOI Harii. Cucrema JepiKaBHUX
oprasiB iMrepii abCOIOTHO LEHTpaTi30BaHa. IMIiepii TpuManucs Ha BiiCbKOBIW CHIIL,
HACIJIBCTBI Ta 3aBOIOBAHHI, Ha JEpXKaBHOMY NpHMyCi, TOMy B immepii
BCTAHOBITIOBABCS BiHCHKOBHH a00 ITUKTATOPCHKHI PEXUM CTOCOBHO IO 3aBOHOBaHUX
JieprKaB 1 HapoAiB. B ocHOBI iMriepii — 3a3Bu4aii MOHapxiyHa ¢opma MpaBIliHHS, SKa
OB’ A3aHa 3 BilCEKOBMM a00 JIUKTaTOPCHKUM PEKUMOM>,

IpakTraHO Bei iMHepii NPUITMHMIN CBOE iCHYBaHHS B PE3yJIbTaTi BH3BOJIBHOI
00pOTHOM NPUTHOOJIEHUX HAPOJIiB, a TAKOX 3MCHIICHHS HACHJILCTBA Ta JUKTATYPH
(Hanpuknan, PuMcbka iMmepist).

Y MuHynOMy 3Ha4yHEe MOIIMPCHHS Mall TaKoX Taki croenudiuai Gopmu
JICP’KaBHOT'O YCTPOIO 5K YHis 1 MPOTEKTOpaT.

VYHis — ye 06’cOnHanusa 0eKitbKOX MOHAPXIUHUX 0ePAHCAB, OUONIOBAHUX EOUHUM
MmoHnapxom. YHiS BiIpi3HAETbCS Bix KoH(pemepamid Hu3Ko0 o3HaK. [lo-mepre,
KoH(enepallii BUHUKAIOTh 32 y4acTIO AK pecrnyOiik, Tak 1 MOHapXii. YHig 3aBxau
00’ennye Monapxii. Ilo-mpyre, koHdeaepaiiro 3aCHOBYIOTh JOTOBOPOM MiX
JepkaBaMH, a YHis BUHHKA€ B CHITy HAJIEXHOCTI OJHOMY MOHApXy IIpaBa Ha IIPECcTOl
y ABOX 1 Oinpmre nepskaBax. JloroBip Xo9 i Moke OyTH YKJIaAeHHH yJacHHKaMH VHii,
ajie He € 000B’SI3KOBOKO YMOBOIO 11 iICHYBaHHSI.

VYuacHukH yHIii B IOBHIN Mipi 30epiraloTb CBOIO JIEpP)KaBHICTh, & MOHAPX CTae€
BOJIOZApPEM CYBEPEHHHUX ITPaB BOJHOYAC y AEKUIBKOX JepiKaBax.

Po3pizHIoOTECS 1Ba BUIM YHill — ocobucma 1 peanvha.

OcoducTa yHisl 6cmanosniocmscsi Midic 0epacasamu, 6 AKUX YMOBU U HOPIOOK
npecmononaciioysanus pizui. Hampukiaa, B OJHHX KIHKH BIJICTOPOHEHI Bill
CHaJIKyBaHHS TPOHY, a B IHIIMX BOHM MarOTh Take mpaBo. Taki yHil BUHUKAIOTh
BUIIAIKOBO, B Pe3yJIbTaTi TOTO, [0 OJHA # Ta * 0coba CTae CriaJKOeMIEM BOAHOTAC
JIBOX MOHApXiB y PI3HMX JepkaBaX. PaHO 49W Mi3HO XTOCH i3 HAmIaJKiB CITIJIBHOTO
MOHapXa B OJHIH 3 KpaiH 3aliMe MPecTo1, TOMI 5K 3a 3aKOHOM JAPYTroi JepKaBH HOTro
napoBaHHsS He BinOymerses. Tak, y XIX cT. posmamacs yHis MK AHIIE0 Ta
Il'anaoBepoM. [IpHumMHOIO IHOTO CTamo Te, MO 3a 3aKOHAMH AHTTII KopojeBa
Bikropis Mana mpaBo IaproBaTH B 'aHHOBepi, ajie 3a 3aKOHAMH OCTAHHBOTO 0COOM
JKIHOYOT cTaTi 3aiiMaTH MpecTo He MOTJIH.

VY peanbHUX YHIfIX 3aKOHO0A8CMEO 0e€pICcA8 BCMAHOBMIOE EOUHULL NOPIOOK
npecmononacaioysannsi. CHaukoeMellb TPOHY B OJHIA KpalHi BOJHOYAC €
CIaJKOEMIIEM Yy BCIX JepKaBax, IO CKIAJAIOTh YHiI0. Y peaqpHHX YHIsIX BHCOKA

! Teopist nepxasu i npasa. Akagemiunuii kype : miapyd. / [O. B. 3aituyk, A. I1. 3aens, B. C. Xypascbkuit Ta in.] ; 3a
pen. O. B. 3aituyka, H. M. Onimenko. — K. : FOpinkowm Intep, 2006. — C. 139.
2 Kotiok B. O. 3aransna Teopisi sepsasy i mpasa : Hasu. noci6. / B. O. Kotiok. — K. : Atika, 2005. — C. 172.
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WMOBIPHICTh BCTAHOBJICHHS COIO3HHUIBKHX CTOCYHKIB. Hampukiaa, Asctpo-
VYropmuHy 00’emHyBana He numme auHacTiss ['aOcOypriB, ame ¥ 3acCHOBHHIIBKI
JIOKyMEHTH, IO 3aKpiIJIIOBAIM IMOJITHYHUN COK03, — 3akoHH 1867 p., cxBaiieHi
OKpPEMO aBCTPIHCHKUM Ta YTOPCHKUM MapiIaMeHTaMH.

IMporexropar MoxIuBHI y (opMi HPOTEKTOPATy IepKaB 1 MIKHAPOIHOTO
MPOTEKTOpATy.

IIpoTexkTopat aep:kaB — ye 3acHOB8aHe HA NUCLMOBUX YU THUWUX Y200ax
HepigHOnpasHe 06 €OHAHNA 0epIHCas, 8 IKOMY NIOONIYHA CMOPOHA NePedac 0epiicasi-
npomexmopy npaea Ha 30ilCHeHHs 4ACTUHU CB0IX CY8ePEeHHUX npas (NoAimuuHoi
diez0amnocmi) Ha ymosax 30epedcenis 8nacHoi depoicasHocmi (cysepenimemy) ma
00epaicants NOTIMUYHOTL, OEHHOT, PIHAHCOB0T OONOMO2U, A MAKOIC THUUX NOCTY2.

[Tpu4IrHOO BCTAHOBIICHHS IPOTEKTOPATY MOXKYTh OYTH HACHIILHUIBKI JTii OJTHI€T
JIep’KaBd MIOA0 OuIbIl CaOKWX KpaiH, y pe3y/ibTaTi sSKUX TMaHIBHA CTOpOHA
IPUMYIIye MiIKOPEeHHH HApoJ 10 YKJIAJCHHS HEepiBHONPABHOI yroaw, 30epiraroud,
OMHAK  JIePXKaBHICTP  OCTaHHBOTO. MOXJIHMBO  TaKOX, IO  IPOTEKTOPAT
BCTAHOBIIIOETHCS  HAJ  KpaiHaMu, sKI d4epe3 BHYTPIIIHIO  HECTaOUIbHICTH,
MaJIOYUCEIbHICTh HACENICHHS, EKOHOMIYHY BiJICTAJICTh Ta iHIII 0OCTaBUHH HE MAIOTh
pecypciB Ul TOBHOWIHHOTO 3MiHCHEHHS BCIX NPUTAMAaHHHAX JAepXkaBi (QyHKIi.
Hanpuknazg, y 1912 p. @panuis HaB’sa3ama MapoKKo JOroBip Ipo MpOTEKTOparT.

[MpoTekTopar TakoX MO>KE€ BCTAHOBIIOBATHCS SIK NPOMDKHHN CTaH KpaiHH, 10
iCHye B TiepioJl MiXk Ti 3BUIbHEHHSIM BiJl KOJOHIAIbHOT 3aJIeXKHOCTI Ta OJEPIKAHHIM
MIOBHOI HE3aJISKHOCTI.

Mixnapoauuii mnporekTopatr (omika) — 8CMAHOBNIOEMBC  C8IMOBOIO
CRIBOPYHCHICMIO, MINCHAPOOHUMU OPLAHIZAYIAMU HAO MepUmopiamu, sKi He Maomo
ceo€i depoicagnocmi, 8 AKUX HACENeHHA NOAIMUYHO HeopeaHizogawe. Bin mae
306HIWHIO  CXO0JICICMb 13 NPOMEKMOPAMoM — 0epiHcas,  OCKIIbKU — 30IUCHEHHS.
MIHCHAPOOHOT ONIKU MePUMOpIll 36UYAUHO 0OPYUAEMbCA KOHKPEMHUM O0epHCABAM.
Hanpuknan, Cxigane Camoa 3Haxomutbes mif omikoro OOH, a ynpaBimiHHS Ii€ro
tepuropieto gopydene CIIA. TIporekropar aepikaB, HaABIIaKH, BCTAHOBIIOETHCS HaJ
KpaiHaMu, ie iCHye CyBepeHHa aepxaBHicTs. Hanpuxian, Kapomiacski, MapiaHChKi
Ta MapmamioBi ocTpoBH B TuxoMy oOKeaHi paHime OyJiH WX MDKHapOJHHM
nporektopatoM (omikorwo) OOH i ynpaBmsuiucs Crnonyuenum Illrartamu. I3
chopMyBaHHSAM Ha LUX OCTPOBAX JEPXKABHUX YTBOPEHb BOHHM BUHILIA 3-TiJ
MDKHapOJHOI OMiKH i, Bke Oymydn nepxaBamu, ykinamu 3 CIHA yroaw, sikuMu
0pOpPMIIIOIOTBCSL  BIZIHOCMHM  BXE HE MDKHApOIHOTO, a MDKIEP)KaBHOTO
MIPOTEKTOpPATY.

2.4 IlonaTTs T2 BUAH GOPMH JeP:KABHO-IIPABOBOI0 PEKUMY

@opMa ep:KaBHOTO PEKUMY 6KA3YE HA CYKYHHICMb NPULIOMIB, Memooig i
3ac06i8 30itlichents depaicasHoi enadu. BoHH Iyxe pi3Hi Ta KOHKPETU3YIOTh OCHOBHI
MOKa3HUKH (OPMH JAEPXKABHOTO TIPAaBIiHHSA # YCTpPOIO B KOHKpETHIiM KpaiHi.
3azanvHumu ROKAZHUKAMU 0Y0b-AKO20 0EPHCABHO20 PEIHCUMY €:

— CTYIiHb PEATbHOCTI 3a0e3MeveHHs IpaB i CBo00I TPOMAIsH;

— CTYIIHB 3aXHIICHOCTI Ta 3a0€3MeYCHOCT] rapaHTisIMU IIPaB i CBOOOA IPOMaIIsTH
(momiTMYHOTO #  iIEOJOTIYHOrO BHOOPY, EKOHOMIYHOI CBOOOIM) Ta CTYIIiHb
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BpaxyBaHHS IHTEPECIB Pi3HUX COLIATBHUX TPYII (Y TOMY YHCIIi MEHILIUH) TOIIO;

— pOJIb TIpaBa B KUTTI CyCHiIBCTBA Ta BUPIIICHH] Jep>KaBHUX CIIPaB,;

— criocoOwu JerituMarii (y3akoHEHHs) AepKaBHOI BIIaIu;

— CHIBBIHOIICHHS TPAaBOBUX 1 HEMPaBOBHX CHOCOOIB 3MIMCHEHHS BIIaHUX
GbyHKLIH;

— METOJIW, IHTEHCHUBHICTh 1 MpaBOBa OOIPYHTOBAHICTh BUKOPUCTAHHS CHIIOBHX
CTPYKTYP, IHIIIUX PECypCiB BIaIu;

— MicIie Ta poJib y Jep:KaBHOMY JKHTTI anapary IpuMycCY;

— y4acTh TPOMAJISH Ta 1X 00’ €IHAHD y MOJITHYHOMY JKUTTI JICPIKABH;

— OCHOBHI CITOCOOM BHUPIIIEHHS! KOH(IIIKTIB, 1110 BUHUKAIOTh Y CYCIIIBCTBI;

— MEXaHi3M 11€0JI0T1YHOTO THUCKY.

®dopma 1epKaBHOTO PEKIMY JO3BOJISIE TIPOBECTH UITKY MEXY MK pI3HHUMHI
JiepKaBaMH. BiH € TIEBHOIO MipOK «JIaKMYCOBHM TAIipleM», 32 JOIOMOIOK SIKOTO
MOJKHAa BH3HAYMTH BiIMNOBIJHICTH MK HMPOTOJOMIEHAMHU MOJOKEHHSIMHU HacaMIlepe[
(dhopmu TepKaBHOTO MPABIIHHS Ta iX peallbHAM BTUICHHSIM Y XHTTs. Lle moB’sa3aHo 3
THM, IO 1 MOHAPXii 1 pecrmyOIiKi MOXYTh OyTH SIK peaIbHUMH, TaK 1 HOMIHATbHUMH
(popmanbHuMH). [IepkaBHUI pEXUM IOMOMAarae Bipi3HUTH JEMOKpaTHYHY (opmy
JepKaBu, IO pealbHO 3a0e3nmedye MOJITHYHY CBOOOAY W aHTHASMOKpATHYHY, 32
SKOi TOJIITHYHAa cBOOOJa abo Ie He JOCATHyTa, abo NpUAYIIYEThCs. Pi3HHIS
JEMOKPaTHYHHX i aHTUAEMOKPATUYHUX PEKUMIB MOKA3ye, MO Cy0’ €KTH JepKaBHOTO
CIIJIKYBaHHS B HOMIHANBHIM MOHApXil jmmre (popMaabHO MOXYTh OyTH IiITaHUMH,
e (aKTUYHO BOHM € TIPOMAISHAMHM, SIKI MOXYTbh aKTHBHO NpUHMAaTH y4acTb y
(dopMyBaHHI Ta 3/iMCHEHHI pealbHOI AepKaBHOI Biagu. | HaBINAKU, MOXKIUBUMHU €
BUTAIKH, KOTHM 32 AHTHICMOKDATHYHOTO PEXMMY B HOMIHANBHIA pecmyOmii
OUTBIIICTh TPOMAJISH (HAKTHYHO MOXKYTh NIEPETBOPUTHCS B MTACUBHHN 00’ €KT BIIAJIH,
HiJBIaJHUX, SKi HE 31aTHI BILIMBATH Ha (OPMyBAHHS i 3iHCHEHHS BIaau .

JleMOKpATHYHHI Jep:KABHUN PEKUM — ye Cmam HNOAMUYHO20 JHCUMMIS
CYCRinbCmea, 3a K020 O0epicasHa 61a0d 30UCHIOEMbCA HA OCHOGI NPUHYUNIE
wupoxoi i peanvhoi yuacmi epomadsn ma ix 06 ’€onans y GopmyeanHi 0epicagnol
NONIMUKU, YMBOPEHHI Ma OisAbHOCMI 0EePAHCABHUX OpP2aHie, OOMPUMAHHA NpaAe i
€60000 M10OUHU.

Mo ocnosnux 03naK 0eMOKPAMUUHOZO OEPHCABHO20 PEHCUMY HANEHCAMb:
OCHOBHE JDKEpelio BN B JepkKaBi — Hapoa (TpoMajsHH); 3aKOHOAaBYa Biala
3MIMCHIOETECS BHOOPHMM KOJITIaIbHUM OPraHOM — IIapJaMeHTOM; piBHICTh
TPOMaJISIH Mepejl 3aKOHOM, TapaHTOBAHICTh JAEPIKaBOIO 1X MpaB i cBOOO; BUOOPHICTH
MPeICTaBHUIBKAX OpTaHiB BIaJy HACENCHHSM; IOPUIMYHO BU3HAUEHA CTPOKOBICTH
ITOBHOBKEHb IPEJCTABHUIIKAX OpPraHiB; PO3BHHEHa CHCTEMa JEeMOKPATHIHHX
IHCTUTYTIB; TpsMa yd4acTh TPOMAJSH y BHPIIICHHI 3araJbHUX CIpaB; peaibHe
3MiACHEHHsS TOAUTY AEpXKaBHOI BIaay; MOJMITUYHUHU IUTIOPAi3M i3 BpaxyBaHHAM
iHTepeciB MEHIIHH.

Jlemokpamuyunuii 0eprcagHuil pericum Mae KiibKa 0CHOGHUX PIZHOGUOIE:

— nibepanvHo-0eMoKpamuynull, 3aCHOBAaHMH Ha CHCTeMi T'YMaHICTHYHHX

! Mipo6embi 06uieit Teopuu TipaBa u rocyaapeTsa : yue6. s By3os / [H. B. Bapnamosa, B. B. Jlazapes, B. B. Jlanaesa
u 1p.] ; mox o6, pen. B. C. Hepcecsiaua. — M. : Hopma, 2004. — C. 594.
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MPUHLIMIIB 3JIMCHEHHS JEpXaBHOI BIIaJAM, BH3HAUCHHI CBOOOAM JIOAMHHU, il
NiSUTBHOCTI, 3a0e31edeHH] piBHOCTI BCiX Iepell 3aKOHOM;

— KOHCEPBAMUBHO-0eMOKPAMUYHULL 1100y 10BaHM Ha MEPEBAKHOMY
3aCTOCYBaHHI TaKUX MPHUHIIMIIIB JIEPKABHOTO YMPABIIHHS, SIKI CKJIAJIUCS iCTOPUYHO,
OTPHUMAJH 3aKPIIUIEHHSA y CBIJOMOCTI CYCHiNIbCTBA, € XapaKTepHAMHU caMe IJS IIiel
JIepKaBH, L0 He Oa)kae MepeiTH 10 HOBUX (OPM i METOMIB ICPKaBHOTO YIIPABIIHHS;

— PAOUKAIbHO-0eMOKPAMUYHUL, 3IIACHIOETBCS INUISXOM IOCTIHHOTO BBEJCHHS
HOBUX (opM peamizalii Iep:aBHOI BIIaAd, BUKOPUCTAHHS PINIy4nX 3aXOJiB IS
HiJBUILEHHS e()eKTHBHOCTI JepKaBHOTO YIIPaBIIiHHs .

AHTHIEMOKPATHYHI JAepP:KABHI PEKUMH — ye pedcumu, 3a SKUX O0epIHCABHA
61a0a  30MUCHIOEMbCA — WIIAXOM — OOMEXCeHHs  mda  NOPYUEHHA  (POPMATbHO
npo2onoweHUx npas i c60600 M0OUHU.

Mo ocnognux 03HaK anmMuOeMOKPAMUUHOZO0 PEHCUMY 8 YMOBAX CbO2OOEHHA
Hanexcams: GopMaibHe 3aKpIIUICHHS B KOHCTHTYHIHHHX aKTax MiHIMyMy TpaB i
CBOOOJ TPOMAJsSH TPH BIICYTHOCTI IPaBOBHX MEXaHI3MIB Ta IHIIMX TapaHTIH X
3IHCHEHHSI; HAIMIpHA LIEHTpaTi3allisl IepKaBHOI BJIa1; TCHEHIIIS 10 3aCTOCYBaHHS
HETNpaBOBUX 3ac00iB 3IIMCHEHHS BIAIHM; 3aCTOCYBaHHS TPHMYCOBHX METOIIB
YIpaBIiHHS, MPOTHIIPABHE BHUKOPHUCTAHHS CHJIOBHX CTPYKTYp; Y HIESKUX BHUITaJKaX
ABTOPUTAPU3M MOXKE JIOCSATaTH KpAWHOIIIB Yy TIParHEHHI Jep)KaBH MOBHICTIO
KOHTPOJIIOBATH BCi CQepH CYCHIIBHOTO JKUTTSA (€KOHOMIKY, 11€0JIOTii0, JTyXOBHO-
KyJIbTypHHUIT PO3BUTOK TOIIO).

Dopmu aHMUOEMOKPAMUUHO20 0EPHCABHO20 PEHCUMY:

— decnomuyHull 0epiCcasHuil pexcum — TOOTO PEKUM HEOOMEKEHOI BIaaM i
CBABIJUIA B YIIPaBIIiHHI IIPU BiJICYTHOCT] HOTO IPAaBOBUX i MOPATbHUX OCHOB, ITOBHIH
Oe3mpaBHOCTI MifmaHuX. Hepo3pWBHO TMOB’S3aHUI 3 JECHOTHYHHMHU (HopMaMu
MOHApXIYHOTO TpaBiiHHI. Takuii THI JAEPKABHOTO PEKUMY OyB XapaKTCPHUM
MIepEeBaXKHO IS pabOBIACHUIIBKIX TUIIIB JIEPKaB;

— asmopumapnuil  0epiCcasHUll  pedicum — THCTUTYTH JEMOKpATii iCHYIOTh
(dhopManbHO, JAepKaBHI PIlICHHS MPUIMAIOTHCS MPABJISIYOK0 €1iTO0, QPyHKIIT SKOT HEe
00MEXYIOTBCS 3aKOHOM, O(DIIiifHO BU3HAETHCS MPIOPUTET MyOTIYHMX iHTEpeciB Haj
MIPUBATHUMH iHTEpECaMH;

— momanimapHuili 0epicasHull pexcum € KpaiHbow (OPMOIO aBTOPUTAPHOTO Ta
Xapakmepuzyemopca — mMAaKumMu  O3HaAKAMu:  TOBHUM, ab0  TOTaJbHHM,
CcaMOJIep’KaBCTBOM JMKTaTOpa — Iaps, THpaHa, Qropepa, BOXAL;, KOPCTKAM
KOHTPOJIEM JIEPXKaBU B YCiX cepax €KOHOMIYHOIO i MOJITHYHOTO YKHUTTS, & TAKOXK
KHUTTS OKPEMOro T'POMAISIHUHA; MOBHHM OJCPXKABJICHHSM YChOIO TPOMAISHCHKOTO
JKHUTTS; HASBHICTIO OJHONAPTIHHOI CHCTEMH, sSKa € TaHyIUYOI B CYCIIJIBbCTBI, Ta
BiJICYTHICTIO TIApTiiHOT OMO3MIlii a00 1HIIOI JIeraIbHOI OTMO3UIIil; HASBHICTIO OJHI€T
MaHyI0401 11e0oTii B yCiX cdepax >KUTTEAISIIBHOCTI CYCHIIBCTBA; BIACYTHICTIO a0
¢dopmanmbHOIO  ((dampmMBOIO)  peanmizamiero  pi3HUX  (opM  JeMokparii  —
Oe3mocepeIHbOi Ta TMPEICTABHHUIIBKOI; JIKBiJaIicl0 ab0 CYyTTEBHM OOMEKEHHSIM
JIEMOKPATUYHUX 1 TPOMAASIHCHKHX TpaB i CBOOOJ TPOMaJsiH; IPUMATOM JICPXKaBU 1

! Teopis nepxabu i npasa. Akagemiunuii kypc : mipyd. / [O. B. 3aituyk, A. I1. 3aeus, B. C. XKypascbkuii Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimenko. — K. : FOpinkom Iutep, 2006. — C. 141 — 142.
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KapaJlbHUX OpraHiB CTOCOBHO PI3HUX IHCTHTYTIB CYyCHUIbCTBA, JIKBiJaIli€to
TPOMAJSHCHKOTO CYCIUIBCTBA, HMOTO IHCTUTYTIB 1 MPUHIUINB; MUIITapH3aIi€0
HONITAYHOI Ta EKOHOMIYHOi CHCTEM, CTBOPEHHSM BiliCHBKOBO-IPOMHCIOBHX
KOMIUIEKCIB, SIKi IOMIHYIOTh HaJl yciMa iHIIUMHU cepaMu CYCHIIBHOTO KUTTS.

HeoOxigHO Big3HAYMTH, IO B PEaSbHOMY XXHUTTI B OYyAb-SIKOMY ICpKaBHOMY
PEKHMMI 3aBXKIH MPOSIBIIFOTHCS IMOEAHAHHS PUC PI3HUX HOTO BHAIB, TOOTO «UHUCTHX)
JIEPYKaBHUX PEKUMIB MPAKTUYHO HE ICHYE.

2.5 ®opma gepxkaBu YKpaiHu

3a ¢popmoro depicasnozo npaeninnsa, BianoBigHO A0 4. 1 cT. 5 KoncTurymii,
VYkpaina € pecrmyOuikoo. @DopMadbHIMH O3HaKaMH peciryOuikaHchkoi (opmu
MIpaBIIiHAS B YKpATHI €:

— HOCIEM CYBEPEHITETY 1 EIMHUM JIKEPEJIOM BIIaJH € HAPOII;

— HapoJ 3IiHCHIOE Biagy Oe3mocepeHbo i Yepe3 OpraHd Jep>KaBHOI BIaIu Ta
OpTaHU MICIIEBOTO CaMOBPSITyBaHHS;

— paBO BH3HAYaTH i 3MIHIOBATH KOHCTUTYLIWHWH Jlajg B YKpaiHi HaJICKHUTh
BHKJIIOYHO HApoJOBi Ta HE MOXXe OyTH y3ypIiOBaHE AEp)KaBoOlo, ii opraHamu abo
II0CaJOBUMHU ocobamu;

— icHye BHOOPHICTb MPEAICTABHUIILKUX JEPKABHUX OPTaHiB;

— NPUHHATTS Jep)KaBHUX pilleHb BiZOYBAa€ThCS HA OCHOBI MPUHIHITY
KOJIeTiaIbHOCTI;

— Hopmu KoHcTutytii Ykpainu € Hopmamu npsmoi Aii.

Jo toro x, YkpaiHa € smiwana napramenmcoKo-npe3sudenmcvka pecnyonika,
TOOTO JepkaBHA BIIaJa PO3MOIINICHA MiX BCEHAPOAHO OOpaHMM IPE3UACHTOM i
IIpeM’€poM, SIKUH TIPH3HAYA€ThCS 1 MiI3BITHHH MapiaMeHTy.

[TpUXUABHUKK TaKUX HAIMiBOPE3UACHTCHKUX CHCTEM CIOAIBAIOTHCS MOEIHATH
HaKpami pHCH MpPE3UICHTCHKOI Ta TapIaMEeHTCHKOI CHCTeM, aje KPUTHKH
3aHETIOKOEHI THUM, IO HAaiBIPE3WJICHTCEKA CHCTEMa CTBOPIOE IATPYHTS JUISA
KOH(JIIKTY MiXk MPE3UACHTOM i IPeM’€POM Y MEKaX BUKOHABYOI BIIa IH.

KoH(miKTHICTS MK IPE3UICHTOM i IpeM’e€poM y MekaX BHKOHABYOI BIAIH B
VYKpaiHi IPOSBIAETHCA B TAKOMY:

1.1 mpem’ep, i IPE3UICHT MAKOTh MEBHHUIA KOHTPOJb HAJ BUKOHABUOK) TIIKOIO
Bnany. [Ipe3uneHT Mae Biaxy HaJ TOJOBAMH MICIEBHX aJMIHICTpaliil i 4aCTHHOIO
ypsxy, TpeM’ep KOHTPONIOE ypsx. IloemHaHHS TpE3SHACHTCHKOI BIATH HAaJ
MICLIEBUMH aMIHICTpAIliIMH 3 BiJIOBIJAIBHICTIO MIHICTPIB Mepel MapiaMEeHTOM €
VHIKaJIbHOIO PHCOI0 YKpaiHu. Take B3a€MONPOHUKHEHHS MOBHOBKEHH CIIPHUYMHSIE
BHYTPIIIHIO TONITHYHY 00pOTEOY Ta B3a€MHI OOBHHYBauCHHS.

2. Minictpu min3BiTHI BepxoBHii Pani VkpaiHu, ane TOJNOBH MiCLEBHX
aaMiHicTpauii  mpusHayaroTbes  [Ipesunmentom  Ykpainu. Taxwmil  po3moain
TTOBHOBQ)XCHb CTBOPIOE MOXJIMBICTH NEPMAHEHTHOTO KOH(IIIKTY BCEpeIHHI BIaaN
MIDK MiHICTpaMH Ta TOJIOBaMH MICIIEBHX aJMiHiCTpaliil.

3a oepacagnum ycmpoem, srimno cr.2 Koucrutyuii, Ykpaina — ywimapha
Oepoicasa, TOOTO € €IWHOIO JIEpKaBOI0, B MeXaxX fKOi HEMae IHIINX YTBOPEHb
HaJICHAX O3HaKaMH CYBEPEHITeTy, IPaBOM CAMOCTIHHO BCTYHATH y BiTHOCHHHU 3
IHIIUMH Jep>kaBaMH, a TAKOX MPaBOM BUXONY 31 CKIIany YKpaiHu.
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CrpoOu sk BHYTPIIIIHIX, TaK i 30BHILIHIX CHJI BUBECTH SIKY-HEOYAb YaCTHHY ii
TEpUTOPil 3-IiA CyBEpeHiTeTy YKpaiHM HaJeXWUTh PO3LIHIOBATH AK 3aMax Ha ii
LITICHICTh 1 HEJOTOPKAHHICTh, a, OTXKE, € 3JI0YMHOM. I[IuTaHHA 3MiHM TepUTOpIi
YkpaiHu BiIHECEHE 10 BiJaHHsI BCEyKpaiHCHKOTrO pedepeHIymy.

Onnak yHacminok 30poitaoi arpecii Pociiicskoi @enepamii 3akon Ykpainu «IIpo
3a0e3neyeHHs TpaB i cBOOOJ TPOMAIsH Ta IpPaBOBHA pPEXUM HAa THMYACOBO
OKymoBaHiil Teputopii Ykpainu» Bim 15 kBitTHa 2014 p. BU3HAYae, 10 TUMYACOBO
OKYIIOBaHa TePUTOPis YKpalHM BHACITIOK 30poiHoi arpecii Pocitickkoi denepamii 3
20 motoro 2014 p. € HEBiI'€MHOI0 YacTHHOIO TepHTOpil VYKpaiHW, Ha SKy
nomuproeTbess it KoHcTutynii Ta 3akoHiB YkpaiHu. THUMYacoBO OKYIOBaHOMO
TEPUTOPIEI0 BU3HAETHCS:

1) cyxomyTHa Tepuropist ABToHOMHOI Pecmry6mikn Kpum Ta micta CeBactomons,
BHYTPILIHI BOAX YKpaiHH IUX TEPUTOPIN;

2) BHYTpIlIHI MOpPCBKi BOAM 1 TepHUTOpiallbHE MoOpe YKpaiHH HaBKOJIO
KpuMmcbkoro miBOCTpOBa, TEpUTOPis BHUKIIOYHOI (MOPCHKOI) EKOHOMIYHOI 30HH
Ykpainu B370BK y30epexxksi KpuMCcbKOro miBOCTpOBa Ta MPHIIETIIONO 0 Y30eperoKs
KOHTHHEHTAJIILHOTO MIenbdy YKpaiHu, Ha SKi MOIIMPIOETHCS IOPUCAMKIIS OpraHiB
Jiep>kaBHOT BIIagy YKpaiHU BiIOBIXHO MO HOPM MDKHapomHOro mpasa, Koncturymii
Ta 3aKOHIB YKpaiHu;

3) HOBITPSAHUIA TPOCTIp Hal TEPUTOPISIMHU, 3a3HAYCHUMH y MyHKTax | i 2 miei
JaCTHHH.

Oxkpim Toro, IloctanoBa BepxoBHoi Pagu Ykpainu «[Ipo Bu3HAHHS OKpeMHX
padioHiB, wmict, cemuny i cin Jloneupkoi Ta Jlyrancbkoi oOrnacTedl THMYacoBO
OKYIIOBaHNUMHU TepuTopisMm» Bim 17 Gepe3ns 2015 BcraHOBMIIA THMYACOBO
OKYITOBaHUMH TEPUTOPISIMU OKpeMi paioHH, MicTa, cenmuma i cema J[OHeIbKOi Ta
Jlyrancekoi oGmacreil, B SkuX BiAnoBiaHO N0 3akoHy Ykpainu «IIpo ocoOmuBuit
HOPAIOK MICIIEBOTO CAaMOBPSIyBaHHS B OKpeMHX paifoHax JloHerskoi Ta JIyrancpkoi
obJracTei» 3ampoBaPKYETHCS OCOOIMBHIT MOPSATOK MICIIEBOTO CaMOBPSTYyBaHHS, 10
MOMEHTY BHUBEACHHSA YCiX HE3aKOHHUX 30polHUX (OpMyBaHb, pPOCIHCHKUX
OKYTAIiMHUX BIHCBK, iX BIHCHKOBOI TEXHIKH, a TaKOX OOHWOBHKIB Ta HaWMaHIIB 3
TepuTopii YKpaiHM Ta BIIHOBJICHHS MOBHOTO KOHTPONIO YKpaiHH 3a AEp>KaBHHM
KOpPZOHOM YKpaiHu.

3a ¢opmoro aepikaBHOro pexkuMy YKpaiHa € 0eMOKPAMUYHOIO 0epHCcABOI0
(ct. 1 Konucrurynii). Koncruryniftamit man YkpalHH TIpyHTYeTbcs Ha TNIPHHIAIMI
npiopureTy mnpas i cB00O JHOAMHU Ta TpoMajsHuHa. [IpaBa i cBoOOAM THOAMHU Ta 1X
rapantii BH3HAYaIOTh 3MICT 1 CHpPSMOBAaHICTh iSUTBHOCTI JepkaBu. JlepikaBa
BIJIMOBiIa€ Tiepen JIIOJAWHOIO 3a CBOIO JisuTbHICTB. Hapon 3milicHIoe Biamy
OesmocepeTHBO 1 4Yepe3 OpraHW JCpKaBHOI BIAgM Ta OPraHW MICIIEBOTO
caMOBpALyBaHHs. [IporomonryeTses, 3a0e3MedeHHs IUIIopali3My B MOJITHYHOMY 1
KyJIbTypHOMY KHTTi, HCTIPHITYCTUMICTh ODIIiIfHOTO MaHyBaHHS SKOi-HEOYIb MapTii,
izeodorii Tomio.

KoHTpo/IbHI NUTaHHS:
1. Copmyiroiite mOHATTS HOPMHU JEpPIKaBH.
2. HaBeniTh TOYKM 30py HAYKOBIIIB IIIOJI0 €JIEMEHTHOTO CKJamy (CTPYKTYypH)
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(dhopmu eprkaBH.

3. OxapakTepu3yiiTe NPHHIWIN OpraHizamii Ta QyHKIioOHyBaHHA (opmu
JepKaBU.

4. Po3kpuiiTe B3a€MO3B’SI3KM MiX (hOPMOIO JepKaBH Ta i CYTHICTIO, 3MICTOM Ta
ICTOPHYHNM THIIOM.

5. ChopmymoiiTe TOHATTS Ta OXapakTepusyldTe BUAM (OPMH JICpKABHOTO
TIPaBIIiHHS.

6. ChopmymioiiTe TOHATTA Ta OXapakTepusyiTe BuUAM (OPMH Jep>KaBHOTO
yCTpOIO.

7. ChopmyiroiiTe TOHSATTS Ta OXapaKTepusyihte BUAU (GOPMH JepKaBHO-
IIPaBOBOTO PEKHMY.

8. OxapakTepusyiTe GopMy repxkaBu YKpaiHu.
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TEMA 3. ®YHKIIIi TA MEXAHI3M JEPXXABU

Haykoge niznanus Oepocasu 0y0b-3K020 IiCMOpUuHO20 Muny 0008 a3K060
nepeobdayae po3ensd ii QyHKyiil, AKI € 8ANCIUBUMU AKICHUMU XAPAKMEPUCTHUKAMU MA
opieHmupamu He auule 81ACHe 0epicasu sk 0cooaueoi opeanizayii nyoniunoi eiaou,
ane i cycninbemsa 6 yinomy. QyukyionanbHuil nioxio, no-nepuie, 0onomazac nuoue
3aceoimu came noHsmms 0epicasu, noobavumu ii icmopuuHe NPUSHAYEHHS [ poib Y
orcummi - cycnintbemea; no-opyee, 0d€ MONCIUBICTHL HAYKOBO OKPECAUmuU 3mMicm
OQISLIbHOCMI 0epIIcasu 8 KOHKDEMHUX ICMOPUYHUX YMOBAX;, NO-MPEME, CIY2ye Memi
B600CKOHANICHHSL  OP2AHI3AYIUHOT  CmMpYyKmypu 0epacasu Ul SAKICHO20 30IUCHEeHHs
0epaIcasHo2o YnpagiHisl.

3.1 ®yHkuii nepxaBu

[MuTanHs QyHKUOiIA OEepKaBU Mae HE TUIBKM TEOPETHUYHE, ajle W INpaKTUYHE
3HaueHHs. BOHO Ja€ MOXJIMBICTH PO3IIISIHYTH JA€p)KaBy He JHIIE 31 CTOPOHH i
¢dbopmu, BHYTpilIHBKOI OyJOBM Ta 3MiCTy, aje i OXomuTH I 0araToCTOPOHHIO
JisUTbHICTh, (DYHKI[IOHYBaHHS SK B CYCIIJBCTBI, TaK 1 y B3aeMoii 3 iHIIMMH
Iep>kaBaMH. 3a JONMOMOrol0 (YHKIH MOXXHAa BH3HAUUTH XapakTep MAisIIbHOCTI
Jep)KaBu, TPaBIIBHICTh BHOOpY HEIO HA TOMY 4YH IHIOIOMY €Tami pPO3BHUTKY
MPiOPUTETIB, PiBEHB ii OPraHi30BaHOCTI Ta €(h)EKTUBHOCTI .

Came ToMy mi3HaHHS (QYHKIIIH €: MO-Teplie, MepeyMOBOIO MTi3HAHHS TOJIOBHOTO
Ta BH3HAYAJBHOTO B JIEPKaBi, BUSABICHHS 11 COIIaNIFHOTO 3MicTy Ta cyTHOCTI. [lo-
Jpyre, 3HAuUCHHS NHUTaHHSA OQYHKIIA Jep)KaBH 3yMOBJICHO TUM, WO (yHKIIT
BHM3HAYaIOTh I CTPYKTYpYy, TOOTO CrocoOu, 3aKOHOMIPHOCTI Oprasizailii eJIeMeHTIB
Jiep>KaBU sSIK CKJIATHOT COIIalIbHOT CHCTEMHU.

OyHKUIT AepXaBU TPaAULIHHO BU3HAYAIOTH SIK OCHOBHI HAIPSIMH AisTIBHOCTI
JEpXKaBH, M0 OOYMOBJICHI i CYTHICTIO, 3MICTOM 1 COI[iaJIbHUM NPU3HAYCHHSM, a
TaKOXX THMH 3aBAAHHSAMHM, SKi CTOATh Iepe] HE Ha TOMY YH IHIIOMY eTai
PO3BHUTKY.

3micm pynkuiit deprcasu IPOSBISETHCS B TaKOMY: 1) Ile HayKOBa aOCTpaKilis,
3a JONOMOTOI0 SIKOi €IWHA JAep)kKaBHA IisUTBHICTh MOAUISAETHCS Ha BHAW. BoHH
BIZIPI3HAIOTECS XapaKTepoM 00’€KTa, METOI0, MaTepialbHO-TCXHIYHUMHU 3aC00aMH,
MeTojlaMH Ta iHme; 2) QyHKIil He € BUIAMH MisJIbHOCTI, IO MPHUTAMaHHI TiIbKH
nepkasi. [lopsia 3 AepkaBOIO aHAIOTIYHY JiSUTBHICTD MOXKYTH 3IiMCHIOBATH TaKOX i
HeJlepkaBHI opraHizamii; 3) cnenudika QyHKIH 1epkaBH IOJIATae B TOMY, III0 BOHA
B SKOCTI OpraHy IOJIITHMHOI BIaJM HAJa€e iM 3aralbHOOOOB’SI3KOBHH XapakTep;
4) byHKUIT IepKaBH XapaKTePHU3YIOThCS BiHOCHOIO MOCTIMHICTIO; 5) yepe3 QyHKIT
Jep)KaBa peajizye CBOE COllialibHe MPU3HAUSHHS; 6) epKaBaM Pi3HUX iCTOPHYHHX
TUIIIB TPUTaMaHHI aHAaJOTI4HI 3 OpraHi3allifHO-TeXHIYHOI TOYKH 30py (YHKIIII;
7) xoxHa (yHKUiA IepKaBU MOBHHHA PO3IIIAJATUCH SIK €IEMEHT €IMHOI CHCTEMH
(yHKIiH, 1033 CHCTEMOIO OHATTS (YHKITIT HE Ma€ 3HAYEHHS .
3a cBoiM XapakTepoM GYHKIII Aep>KaBU HE MOXYTh OyTH HEHTpaJIbHUMH, Yepe3

! Teopus rocynapctsa u npasa : yue6. / [B. 5. Jio6aumn, A. 10. Mopaosues, U. B. Tumomwenxko u ap.]. — M. : Mapr ;
Pocros #/]] : MapT, 2003. — C. 187.
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HUX 3aBXIU BiZIOOpa)kaeThCsl Ta peajbHa, COLIAIBLHO 3yMOBJICHA POJjb, SKY BiJirpae
JepkaBa B TIPOIECi BHPIMICHHA 3aBAAHb COLIABHO-EKOHOMIYHOTO PO3BHTKY
cycninbctBa. Came Iie 3HAWIIO CBOE BTUICHHS, HANPUKIAA, y Teopii «aepixaBu
HIYHOTO CTOPOXKa», siKa TOJArae B ifei MOBHOro, a00 MpHHAWMHI MiHIMAJIBHOTO
BTPYJaHHS JEpKaBH B €KOHOMIKY, a 3TOIOM — Y «Teopii 3araJibHOTO OIIarofeHCTBaY,
110 € CHMBOJIOM ITOCHJICHHS POJIi ICp’KaBH y BHPILICHHI MUTaHh CKOHOMIKH Ha Oiiaro
CYCIIiJIbCTBA.

Taknm umHOM, QYHKIII AepKABH — ye OCHOBHI Hanpsamu ii Oisnenocmi 3
VHPAGNIHHA CYCRINbCMEOM, SKIIOUAIOYY MEXAHI3M 0epICABHO20 6NAUBY HA PO3GUIMOK
CYCRITbHUX NpoYyecis, 8 AKUX 3HAXOOUMb C6ill npose ii cymuicmv i coyianbhe
NPUBHAYEHHSL.

HeoOxiqHoO HArojlocWTH Ha TOMY, IO B CyYacHIH IOpHIMYHIA IiTeparypi
3aMpornoHOBaHe BU3HAYCHHS (DYHKIIIH JAep>KaBU HE TUIBKH SIK HANpsMIB ii TisIBHOCTI,
a ¥ MexaHi3My Iep)KaBHOTO BIUIMBY Ha CYyCIUIBHI IpomecH. | Iie € IpHpopHO,
OCKITBKM BHKOHYIOUH IIeBHI (DYHKIIT B THX YH IHIIUX cepax CyCHITBHOTO XKHTTS,
Jiep)KaBa, pa3oM 3 MPOBEICHHAM HEoOXiIHUX pedopm, pi3HOTO POy HEpETBOPCHD,
MIPAaBOBOTO PETYNIOBaHHS CYCHIIBHHUX BIiJHOCHH BIUIMBAE HAa CTaH CYCHITBHUX
mporeciB. 3xificHeHHS KOHKPETHHX (YHKIIH MoXke sK CTabimi3yBaTH yMOBH
PO3BUTKY CYCIIIJILCTBA, TaK 1 IOCHUJIUTH HOTO KPU30BUM CTaH.

Tak, B yMOBax BilfHH, KOIH Iepe]] AEPAKABOIO Ta CYyCIILIECTBOM CTOITh 3aBJAHHS
3aXMCTy KpaiHM Bijl Hamajly 330BHi, Ha NEPIIMI MUIaH BUXOAMTH QyHKIs 06opouu. Ii
MPIOPUTETHICTh y 1Liel mepion Oe3cyMHiBHA. Y TMepiof €KOHOMIYHOI KpHW3H, KOJIU
BUPIIIYIOThCA 3aBAaHHs cTalimi3alii eKOHOMiKM Ta ii pOCTy, Ha TepIrd IJIaH
BUCTYIIa€ €KOHOMIYHA (DyHKI[iSl B CHITy 00’ €KTHBHHX HPHUHH.

O3naku Qyynxyiii oepircagu:

— BOHHU € COIAJIbHO 3HAYYyNIMMH HampsMaMH il BHYTPIlIHBOI a00 30BHILIHBOI
TSUTBHOCTI;

—y OGYHKISX JepkaBH 3HAXOAWTH CBOE BHPAXEHHS Ta KOHKpETH3aIlifo ii
ICTOpUYHA CYTHICTb 1 COlliajibHE MPU3HAUCHHS;

— QyHKII1 nOepkaBM MAOTh YiTKO BH3HAYCHUH MpenMeT, IO O3Hadae ix
MIOCTIHHMI XapaKTep Ha JOBrOMy HepioJii iCHyBaHHS JepKaBH;

— peanizanis QyHKIIN qepKaBU 3MIHCHIOEThCS PUTAMAHHUMU 1M METOJaMH 1 B
IpUTaMaHHUX IM (OpMax 3aJeXHO BiJ 3MICTy OKpeMHX (YHKUiH, KOHKPETHKH
3aBaHb, SKi BUPIIIYIOTCS IEP)KaBOIO HA IIEBHUX €TallaX PO3BUTKY CYCILIBCTBA,;

—y OYHKIISX AepkKaBU TPOSBISIFOTHCS Ta 00 €KTUBYHOThCS MpPHUTAMaHHI iM
0coOMMBOCTI ¥ 3aKOHOMIPHOCTI PO3BUTKY, AWHAMIKa COIiabHO-€KOHOMIYHHX,
TIOJITUYHHX 1 [yXOBHUX TIEPETBOPEHB Y JKUTTI CYCIIIbCTBRA.

CyTHicTh JeprkaBH Ta 11 colliajibHEe MPU3HAYCHHS € BUPIIATBHUMH (HaKTOPaMu y
BH3HAYEHHI CIPSMOBAHOCTI AisIBHOCTI JIepKaBH, MOCTAHOBIII ii METH Ta 3aBAaHb Ha
BiZIIOBITHOMY €Talli PO3BUTKY CyCHiNbCTBAa. DyHKIIT KepkaBU € OaraTOINIaHOBHMH,
iX (opMyBaHHS BIIOYBAa€ThCS B TPOIECI CTAHOBICHHS Ta PO3BUTKY JEPIKABH.
[MocnimoBHICT, BUHWKHEHHA (YHKIH 3aleXUTh BiJ YEeproBOCTi 3aBHaHb, SKi
IIOCTAIOTh NepeJl CYCIiIbCTBOM Y HOTO ICTOPUYHOMY PO3BHTKY Ta KiHIeBOi MeTH. Lli
3aBJaHHI Ta MeTa HE € JIOBUIbHMUMH. BOHM 3ajexaTh BiI HH3KH YMOB,
HAaBaXUIMBIIIMMH 3 SKHX €. €KOHOMIYHI MOXKJIMBOCTI CYCHiJIbCTBA, MOTpedU Ta
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IHTEpPEeCH HACEJICHHS, OKPEMHUX COI[IJIbBHUX TPYI 1 TNPOMIAPKIB, MOXIJIMBOCTEH
IMapTHEPCTBA MiX HHEMH, MOpPAIbHOTO Ta KyIbTypHOTO pIBHS CYCHiJIBCTBA,
npoecioHanizaMy IepKaBHUX CTPYKTYP.

KoxHa ¢yHKIis Mae BIAMOBIZHUI 3MICT, OCKIJIbKM mependavae IisIbHICTD
Jep’kaBH B KOHKPETHIH cdepi CyCHiTbHOTO XHTTA. 3a CBOIM 3MiCTOM (DyHKIii
JIEpIKaBH € CYKYITHICTIO OJHOPIAHUX HAIpsMIB 11 TisUTEHOCTI, IO XapaKTePU3YIOThCS
BHYTPIIIHBOIO €JHICTIO Ta ICTOTHOK BIAMIHHICTIO IX BiJ IHIIWX HampsMmiB. 3MicT
¢byHKOiNH TOKa3ye wo poOWUTH AepxaBa, uum 3aMAIOTBCS 1i OpTraHM, AKi MHUTaHHS
¢onn BupimyroTs. Hanpukiran, ekoHOMI9HA (QYHKITISI OXOIUIIOE JISUTBHICTD JEpKaBU
B PI3HHX Taly3sX HAI[lOHAIBHOI EKOHOMIKH, COLiaTbHa (PYHKIIS «PO3IIETUTIOETHCS
3aJIeKHO BiJl COIiaIbHUX MOTPed O0COOMCTOCTI Ta CyCHibcTBA (OXOpPOHA 3I0POB’S,
colfiajbHe 3a0e3MeueHHs, KUTI0BO-KOMYHAaIbHE TOCIIOIapCTBO), KyIbTypHA (QYHKIIiSA
€ CYKYIHICTIO HampsiMiB y cdepax JyXOBHOrO JXKUTTS (OCBiTa, Hayka, KyJbTypa
TOIIIO).

3a csocio 306niwnboI0 popmoio ynryii deporcasgu — e CYKYITHICTh OCHOBHUX
BH/IIB JICPKABHOI MIsUTBHOCTI, SIKi 1HOJI HAa3WBAIOTh JEPYKABHUM KEPiBHULTBOM, YH
JIep>KaBHUM yIpaBiIiHHAM (y IIMPOKOMY 3Ha4eHHI nporo ciosa). Hampukmarn,
eKkoHOMiuHa (yHKIS — Ie JepkaBHE YNPaBIiHHA (KepyBaHHSA) EKOHOMIKOIO,
KyJbTypHa (QYHKIIiSl — YIIPaBIiHHS B rany3i KyJbTypH.

BuBuenns ¢yHKuii aep)kaBd HEMOXIIHMBE 0Oe3 TpaBHIBHOI Ta HAYKOBO
o0rpyHTOBaHOI KiIachdikamii. Y HAyKOBHX 1 MPAKTHYHHUX HUIAX (YHKIIi mAepxaBu
MOXYTh OyTH Kiacu(iKOBaHI 3a pI3HUMH KpPHUTEpIsIMU: dYacoM Jii, 00’ €KToM,
MPUHIIAIIOM TIOJUTy BJaAW, CTYNEHEM 3HAYYLIOCTi, MOXO/KCHHSAM, c(heporo
HONITHYHOI CIIPSIMOBAHOCTI.

CTOCOBHO OCHOBHHX KPUTEpIiB Kaacugpikayii pynxuiin cyuwacnoi oepicasu B
FOPUAMYHIH JiTepaTypi BAOKPEMIIIOIOTH TaKi:

1) 6ionoeiono 0o cehep dianvnocmi deprcasu:

— 306HIWHKI — TIe HATIPSMU JisUTBHOCTI JIepKaBH 3a 11 MeXaMHu, 10 3a0e3MeUyI0Th
3/1iHCHEHHsI 1 30BHILIHBOI MOJITHKH y B3a€MOBIJIHOCHMHAX 3 IHIIUMH JCpXKaBaMH,
CBITOBHMH TPOMAJACHKIMH OpPTaHi3aIliIMH 1 CBITOBHM TOBapHCTBOM y LiJIOMy, Ta
BUPIIICHHAM IHIIMX WideH 1 3amad, sKi CTOATH Iepex Helo Ha MDKHApPOIHIH apeHi.
Taki (pyHKIIT HE MOXKYTh OyTH OJTHAKOBUMH JUIS BCIX JIEPKaB i Iep)KaBHUX YTBOPEHb.
Bonu 3amexars Bim XapakTepy MOIITHYHOTO PEXHUMY B IEpKaBi, B3a€MOBITHOCHH
JiepkaB OJTHA 3 OJTHOIO Ta iHIIIE,

— 6HympiwHi — e TaKi HaNpsAMH iSUIbHOCTI JEp)KaBH, IO 3IiHCHIOIOTHCS B
MeXax i€l JepKaBu 1 B SIKMX KOHKPETH3YETHCS BHYTDILIHS MOJNITHKA Y cdepi
€KOHOMIYHHX, 1ICOJOTIYHHX, IOJNITHYHHUX, EKOJIOTIYHUX, KyJbTYPHHUX Ta I1HIIUX
ACTICKTIB XKHTTS CYCHLUIBCTBA, O 3YMOBJICHI HEOOXITHICTIO BHPIMICHHS BHYTPIIIHIX
3aj1a4, sIKi CTOSTh Nepe/l AePKaBOIo.

Mix BHYTpIIIHIMH Ta 30BHIIIHIMU (PYHKIIISIMI iCHY€ TiICHHH 3B’S30K, OCKUTBKH
30BHIIIHBOMOJITUYHA MisUTBHICTh OyIb-SIKOi JepiKaBU mepeOyBae y B3a€MO3B 3Ky 3
BHYTPIIIHBOIO TOJITUKOIO Ta YMOBaMH ICHYBaHHS IEp)KaBH, SIKi HacamIepen
BU3HAYAIOTHCSA EKOHOMIYHIMHI YMOBAMHL.

o 306nimnix Qpynkuiit deprcasu ionocamuca:

* 000poHa Kpainu — TIONATAE B 3aXUCTI €KOHOMIYHMMH, JUIJIOMATHYHUMH Ta
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BOEHHHMMH 3ac00aMU JICP’KAaBHOTO CYBEPEHITETY Ta TEPUTOPIT;

* eKoHOMiYHa — BCTAHOBJICHHS Ta 31HCHEHHS TOPTOBO-EKOHOMIUHHX BiTHOCHH 3
IHO3EMHHMH JIepKaBaMHU Ta iX 00’ €JTHAaHHSIMM; IHTETPallisi y CBITOBY €KOHOMIKY;

* NIOMPUMKA MIJDCHAPOOHO20 MUPY MdA CEIMOB020 NPABONOPAOK)Y — 3alo0IraHHs
BUHUKHCHHIO MDKHAIIOHATBHUX 1 MDKIEPKAaBHUX KOH(IIKTIB Ta yd4acTb B IX
YpETYITIOBaHHI (HampHUKiIan, nepeOyBaHHS YKPAaiHCBKUX MHPOTBOPYHX CHI B
IOrocnagii); 60poThda 3 Mi>KHAPOJHUM TEPOPHU3IMOM;

* QuniomMamuyHa — BCTAHOBIICHHS 1 MiATPUMAaHHS TUIUIOMATHYHHUX BiIHOCHH 3
IHO3eMHHUMU JIepKaBaMu;

* KyIbmypHa — BCTAHOBJCHHS 1 PO3BUTOK KYJIBTYPHUX 3B’SI3KiB 3 I1HIIUMH
JepKaBaMH; yuacTh Y 30€peKeHHI TaM’ITOK CBiTOBOT KYJIBbTYpPH;

* inghopmayitina — y4acTb y PO3BUTKY CBITOBOTO iH(QOPMAIIHOTO MPOCTOPY 3
MeTOK 3a0e3NedYeHHs BUTbHOrOo OOMiHy iHQOpMaliero Mik KpaiHamu, HapoJaMH u
OKPEMHUMH rPOMA/ISTHAMH.

Hacrynna xnacudikaris € sk TpaguniiiHoo, Tak i cmiproto. llle B 60-x pokax
y BITUM3HSIHIN JiTEpaTypi AepkaBu 00rOBOPIOBAIIOCS MUTAHHS 110 JK TaKEe OCHOBHI Ta
HEOCHOBHI (DYHKIIIT i YM BOHH Bipi3HSIOThCA OJHA BiJ 0AHOi? Jleski aBTopH B3araii
BIIKUJIAIM TaKUM TOAUI. AJlle 3 YacoM, 3 PO3BHTKOM BITYM3HSIHOI Ta 3apyOixHOT
IOPUINYHOI HAayKH, IOCIITHHKH, SIKi 3aiiMalich MpoOJIeMaMu Jep>KaBHO-IIPaBOBOT
Teopii Ta MPaKTHKH, MPUHILIN A0 BUCHOBKY, 10 Kiacudikamis GyHKIiH Ha OCHOBHI
Ta HEOCHOBHI He Jmmie OakaHa, ajge ¥ 00 ¢kTUBHO HeoOximHa. OCKIIBKM B
peasibHOMY KHUTTI (yHKIIi JepaBH SK OCHOBHI HampsMu ii JisJIBHOCTI €
HEpIBHO3HAYHHMH.

Hampuknan, € npupogHUM, IO B YMOBAaX BEACHHS BiffHM Ha MEpPIIOMY MicIl B
cucTeMi (YHKIIH AepKaBU ONHMHAETHCS (QYHKIST 000POHH, MOPST 3 eKOHOMIYHOO Ta
IHIIMMA (PYHKIISIMH, @ B yMOBax CKOJOTIYHOI KaTracTpopu — €KOJOriuHa Ta iHIi
BinmoBimHi ¢ynkmii. Knacudikaris ¢ynkmniii 3a cTyneneM ix comiaabHOI 3HATYIMIOCTI
Ha OCHOBHI Ta HEOCHOBHI 00’€KTHBHO HeoOXimHa JuIi iX Mi3HaHHS Ta CIpHAE HE
TIJIBKK PO3BHUTKY TEOPil IX BUBUCHHS, ajie ¥ mpakTHIl iX 3actocyBaHHsI. OCHOBHUMH 1
HEOCHOBHHUMH MOXYThb OyTH SK BHYTpIIIHi, Tak W 30BHIMHI (yHKOii — Kpare
3poOHUTH OKpeMy Kiacu(ikaliro.

Buympiwni pynxyii 0epicagu noninstoThCs Ha:

—ocnogni (20n106mi) @yukyii — e HaWOINBII BaXKITHBI HANPSIMH IiSUIBHOCTI
JIepKaBH, SIKI BHPAaXAlOTh CYTHICHI PHCH HEBHOTO THIY AEPXKAaBH Ta OXOIUTIOIOTH
HU3KY OKPEMHUX OJIHOPIJHUX HAINPSAMIB JIepKaBHOT poOOTH.

Tak, M.M. Map4eHKo 10 ocHogHux (hyHKyiti CydacHOT JepKaBU BiTHOCUTD:

* nonimuyni — HANPSAMH JiSUIBHOCTI jgepxkaBu (I opraHiB) MOB’s3aHi i3
CTBOPCHHSIM YMOB Uil (popMyBaHHS Ta (YHKIIOHYBaHHS JICp)KaBHOI BIaaAW Ha
3acajax AeMOKpaTii;

* coyianbHi — CTBOPSHHS HAJIIG)KHUX YMOB JUIS peajli3amnii rpoMajsiHaM IIpaBa Ha
Hpalo, JOCTaTHIH XUTTEBUH PiBEHb, OXOPOHY 3/I0POB’s, TEHCIHHE 3a0e3NeUcHHS
TOLLIO;

* exoHOMiYHi — TIe TaKi HANPSAMH AiSNTBHOCTI fepxkaBu (11 opraniB), mOB’s3aHi 3
BIUTMBOM Ha chepy SKOHOMIYHHX BITHOCHH IIUITXOM CTBOPEHHS CIIPUSATIMBUX YMOB
JUISL CY4acHOTO BUPOOHMIITBA, MIATPUMKH 1 CIPUSHHS PO3BUTKY BCiX ()OPM BIACHOCTI
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TOILO;
* onodamkyeanus ma  Qinancogoeo  KoHmpomo — 3alpOBAIKCHHS 1

3a0e3nedyeHHs QyHKI[IOHYBAaHHS CUCTEMH OIOJATKYBAHHS 1 KOHTPOJIIO 32 3aKOHHICTIO

npuOyTKIiB iHAMBIIIB Ta OpraHi3alliii, a TAKOX 1 32 BAKOPUCTAHHSM TOJATKIB;

* exono02iyna — OXOpoHAa 1 3a0e3NedeHHs paliOHAJBHOTO BHUKOPHUCTAHHS
MPUPOJHUX PecypciB; 3a0e3MEeYCHHS CKOJIOTITHOT OC3MEKH CYCITiIbCTRA;

* KynbmypHa — 3a0e3MeUYeHHsT KOHCOMiAalil Hallii, ¢opMyBaHHS 3arajibHOIl IS
BCi€i kpalHM KyNbTypH i BOTHOYAC CHPHUSHHS PO3BUTKY KyIbTYPH BCIX HapOAiB, IO
MPOXWUBAIOTh HA TEPUTOPil JepXKaBM; 3a0XOUCHHS HAyKH, OCBITH; OXOpOHA
KyJBbTYypHOI CHAAIIMUHY;

* IPABOOXOPOHHA — KOHTPONb 32 HEYXHJIBHUM JOTPUMAHHSIM KOHCTHTYLIi Ta
3aKOHIB, BCTAHOBJICHHS 1 IPUTATHEHHS 10 IOPUAWYHOI BIAMOBITATEHOCTI BHHHUX Y 1X
MIOPYIICHHSIX;

* 3a0e3neuenns peanizayii i 3axucmy npas ma c80600 MOOUHU U1 SPOMAOIHUHA —
CTBOPCHHS HaHCTIPUATIMBIIINX YMOB JJI peai3arii cy0’ eKTHBHUX IpaB i cBOOOS, a
TakoX e(peKTHUBHUX 3aCO0iB IX OXOPOHH, 3aXHUCTY Ta MIOHOBIICHHS;

— HeOCHOBHI (000amKosi, NoXiOHi) @YHKYIi — XapaKTepU3YIOTHCS THM, IO
JISTIBHICTD JIEp>KaBH CTOCYETHCS JIMIIE MEBHOI CTOPOHH CYCITUIBHOTO JKHTTS, a TOMY
BOHA BUKOHY€TBCS HE BCIEI0 CUCTEMOIO JIEP)KaBHOTO MEXaHi3My, a JIMIIEe OKPeMHMH i1
naHkaMu. HeocHOBHI QyHKIIT AepkaBU € CKIAZOBUMH €JeMEHTaMH OCHOBHHUX
¢GyHKIiNA, axe caMi coOO0 HE PO3KPHBAIOTH CYTHOCTI JepikaBH. BoHM MaroTh
CYNPOBO/DKYBAJIbHUN, JOMOMDKHHMI a00 o00CIyroByrlounii XapakTep (HalpHKIas,
(GyHKIS omoAaTKyBaHHS Ta (DIHAHCOBOTO KOHTPOJIIO IIIOJI0 EKOHOMIYHOI Ta
comianbHOi (yHKHii gepkaBu). HeoOXimHO 3a3HAUNTH, WIO TOHATTS «OCHOBHI
GyHKIIT» Ta «HEOCHOBHI (DYHKIID» € MEBHOI MipOI0 YMOBHHMH, IO JOIIOMArarmTh
BHOKPEMHTH 3 yCi€i CyKymHOCTI (YHKIIiH AepkaBH Taki, 0 € Ouibln abo MeHII
MIPOKHUMH 32 CBOIM 00CSATOM.

OTxe, HeocHogHi (PyHKYIT a61s10mb 00010 Hanpsmu OIILHOCHE 0epicasdu 3
BUKOHAHHA 1i 3a60aHb Y GUSHAUeHill, 6y3bKill chepi cycninbnux eioHocuH. Ix
3IiMCHEHHS 3a0€3MeUyeThCs BiAIOBITHOIO MiSUTBHICTIO OKPEMUX JAHOK IEP:KaBHOTO
arapary, a He JIepKaBoIo B IIJIOMY;

2) 3anexcno 8i0 uacy peanizauii ab6o 6i0 mpueanocmi ¢ uaci yyHKUii oeprcagu
nooinaomeca na:

— nocmiuni (nanoenenns /lepaicasrnoco 6100xcemy),

— mumuacosi ([epoicasna yinboga npozpama nio20moeKu ma NpoGeoeHHs. 8
Yxpaini ¢hinanonoi vacmunu wemnionamy €gponu 2012 poxy 3 pymoony).

UYepes 3B’S130K i3 CYTHICTIO, COIIAIIEHUM TIPH3HAUYCHHSIM, (OpPMaMHU JepKaBU y
3MicTi QyHKLiH Oyab-sSKOl JepxKaBy MOXKHa MOOAYUTH K 3arajibHOCOIaNIbHI, TaK i
Hal[lOHAJILHI O3HAKH.

Ho 3acanvnocouianvnozo 3micmy  Qyukyii  depicagu,  YIPABIIHHIO
CYCHIJIBHUMH CHpaBaMH BIJTHOCHTBCS BCE Te, IO CIPSIMOBaHE Ha BHUPIIICHHS
OCHOBHHX E€KOHOMIYHMX, COIIAJbHUX, IMOMITHYHHX Ta IHIOAX 3aBJaHb 3 METOIO
3a0e3NeueHHs IHTEepeCiB CYCIJIbCTBA Ha BIANIOBITHOMY ICTOPHYHOMY eTami Horo
KHUTTEAUIBHOCTI. OCHOBHI 3araipHOCONiaNbHI (YHKIIT 3a0e3MmedyroTh iCHyBaHHS,
I0OpoOyYT 1 BIDKMBaHHS caMoro cycminbcTBa. CamMe B IbOMY JepiKaBHA OpraHi3awis
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CycliabcTBa HaOyBa€ HaWOUIBIIOrO0 3HAYEHHS. 3aralibHOCOI[iabHI  QyHKIIT
XapaKTepu3yloTh AWHAMIUHY CTOpPOHY Jep:kaBH. HeBukoHaHHS a0o HesKiCHE
BUKOHAHHS IMX (YHKIIA NPHU3BOIMIO Ta MPU3BOJWUTH JCPXKABU N0 3aHEMAIy Ta
posmany.

BaxxnuBe 3HaYeHHs B JKUTTEMISUIBHOCTI JEPIKaBH, OCOOIMBO OCTaHHIM YacoM,
Bimirpae ¥ HamioHaJabHWil 3micT dyHkmiid. L{1 xapakTepucTuka MOB’s3aHa 3 Ti€0O
OisnbHiCMIO 0epircasu, KA CNPAMOBAHA HA 30epedCceHHs Ma PO36UMOK HAYIOHANbHOT
KYIbmypu, Mo8u, mpaouyitl, camo2o ICHY8AHHS emHOCY, AKULL I BUCMynac 8
0epIHCaBHO-0p2arniz08anitl hopmi.

HanionanpHuid 3MicT (QYHKIIH AepkaBu OJIM3BKUI JJO 3arajibHOCOIIaJILHOTO,
ane He cmiBmagae 3 HUM. JIOCHTh 4YacTo Jep)kaBHA MisUIbHICTH ITOBHHHA
3a0e3nedyBaTH caMe HAIiOHAIBHI IHTEpecH eTHOCY, SKHH (opMye aepxkaBy,
BiJINIOBIIHO 70 TEOMOJIITHYHUX IHTEPECIB, 3aXUCTY CIIBBITYM3HUKIB, SKi B CHITY
pi3HEX 00cTaBHH NepedyBarOTh Ha TEPUTOPIi IHIIKX JAEepiKaB, PO3BUTKY HAI[lOHATBHOT
CBIZIOMOCTi, pemniriiHoro BimpomkeHHs Tomo. CIOIM X MOXHA BIJHECTH 1
rapMOHI3aIlil0 IHTEPECiB €THOCY Ta €THIYHMX MEHIIWH BCEPEIUHI Jep)KaBH, SKILIO
HaceJIEHHs Mac OaraToHaLlOHAJbHUN CKIIAI.

HanionanpHa xapakTepucTuka (QyHKIIIH AepKaBU OXOIUTIOE HE TUTBKH iX 3MICT,
CIPSIMOBAHICTh, ajie i Te, sK Iel 3MICT peai3yerbcsi, TOOTO B SKUX (opmax, 3a
JOTIOMOTOI0 SIKMX 3aco0iB Iii (YHKLIi 3IiHCHIOIOTBCS: B JIEMOKPAaTHYHHX YU
ABTOPHTApHHUX, MONITHYHMX YM HACWIBHUIBKHX (hopMax. AHaJi3 HAI[iOHAJTBHOTO
3Micty (DyHKIIH AepkaBu BKa3ye i HA COLIANbHY LIHHICTh JepKaBH, eQEKTHUBHICTh
ICHYBaHHS €THOCY B JIep)KaBHO-opraHizoBadiii ¢opmi. Lleit ananiz mokasye, domy
po3maj 41 3HUKHEHHS JAEpKaBH € HalliOHAIBHOIO KaTacTpodoro. OgHAK, SK CBIIIUTH
ICTOPHYHUIT TOCBIJ, 9aCTO MTOCTAE MMUTAHHS PO COMIANBHY IiHY, SKY TUIATUTh HapOJ
MpH 3J1HCHEHHI HAI[lOHAJIBHO-(PYHKIIOHAIBLHOI MisTIBHOCTI JepXaBH, OCOOJIHMBO B
CY4acHHX YMOBax, KOJIH TiCHO MO€JHAHI HalliOHANIbHI, MOJITHYHI, TEPUTOPiaNbHI Ta
iHm  iHTepecH, KOJNM icHye Oe3lid CHJIOBHMX 3ac00iB Uil  BHPIIICHHS
MDKHAI[IOHAIBHUX Ta €THIYHUX KOH(QJIIKTIB.

3.2 ®opmu i MeToau 3a0e3neyenHs GyHKuiil qepraBu

ODyHKIIIOHAIEHA XapaKTEPUCTHKA JEP>KaBH OXOIUIIOE HE JIUIIE 3MICT 11 QYyHKIIiMH,
ane # gopmu i Metomu ix peanizauii. [lin popmamu 30iiicnenna ynkuyiii depicasu
MOTPiOHO PO3YMITH X 30BHIMHIN TposB. [TutanHs GopM € mepmr 3a Bce MUTAHHAM
OO0 ceU(iKu BUIB JEPKABHOI JiSUIBHOCTI.

3nificHeHHs QyHKIiN CydacHOl JepaBH BiAOyBaeThCs B MPOIECi ii AisIIBHOCTI
Ta BUPAKAETHCA B NPABOUX 1 opeanizayitinux (pakmuunux) hpopmax.

Y mnpaBoBux ¢opmax BiJoOpaka€ThbCs B3a€MO3B’SI30K JIEp)KaBU Ta TpaBa,
MiAKPECTIOETECS HEOOXIIHICTh NepXKaBH MisITH TpH peawizamii cBoix (yHKMiA y
Mekax TIpaBa. Y TpaBoBHX (opMax, iX ICHyBaHHI Ta pIiBHI PO3BHHEHOCTI
BimoOpaxkaeTbcs OakaHHS JAEpXKAaBH 10 BUKOPUCTAHHA YH HABIAaKd 10
HEBUKOPHCTAHHS MPABOBUX 3ac00iB y CBOIH AisIBHOCTI. Y HAYKOBill i HaBYaJbHIN
IOPUANYHIA JTiTepaTypi BHOKPEMIIIOIOTH TPH IPaBOBi (GopMmu pearmizamii (yHKmii
JiepIKaBH.

IMpaBoBi ¢opmu 3aiiicHeHHs1 QYHKIiA aepKaBM — ye YnpasiiHcoka uu
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pecyisimuena OisANbHICIb OePHCABHUX OP2aHi8, WO NONASAE Y BYUHEHHI IOPUOUYHO
SHAYUMUX Ol 3 GUKOHAHHS OEPAHCAGHUX QYHKYIU Y NOPSOKY, BUSHAUEHOMY 3AKOHOM, I
MA€E NPagosi HACAIOKU.

Jlo npaBoBux (opm peanizaiii QyHKILIH AepKaBU BIAHOCATBHCI npasomeopud,
npaso3acmoco8ua, NPAgoOXoPOHHA, NPAGOPEani3ayiliina NisUTbHICTb.

IIpaBoTBOpYa [iSIIBHICTD — ye OiAIbHICMb KOMNEMEeHMHUX Op2aHie i
nocadosux ocib, CApPAMOBAHA HA GUOAHHA AOO CAHKYIOHYSAMHS, 3MIHY ab0
CKACYBAHHS HOPM NPABd, W0 3A8ePULYEMbCI ONPUTIOOHEHHAM HOPMATMUBHO-NPABOBUX
aKmis, a maxooic ix cucmemamu3ayiero.

[TpaBoTBOpYA AisNIBHICT € MPOLECOM MOCTIHHOI 3MiHU Ta OHOBJICHHSI YHHHOTO
mpaBa, IPH IbOMY cama I AisuteHICTH (1 Gopmm, mpomemypm, cyO’ekTHm Ta ix
MIOBHOB@KCHHS) TaKOX YpErylbOoBaHa TMIPaBOM 1 BIOCKOHAIOETBCA pa3oM i3
PO3BHUTKOM MPABOBOI Ta MOJITUYHOI KyJIbTYPHU CYCIIJIbCTBA.

CTBOpPEHHSI KOMILIEKCY HOPMATHBHO-TIPABOBHX AaKTiB HEMOXIMBO JIMIIEC Ha
OJHOMY OyNb-KOMY PiBHI A€p>aBHOI MisSUTBHOCTI (HAIPHUKIIAJ, TUTBKY B IICHTP] YU HA
MiclfiX), abo JMIIe 3a JOMOMOIOK OJHHUX JEpXKaBHUX OpraHiB (mpumipom,
3akoHOAaBUMX). [IpHdoMy HEOOXiHOI € HOPMOTBOpYa AKTHBHICTH JEP)KaBHHX
OpTaHiB yCiX PIBHIB i CTBOPEHHS TakKoi CHCTEMH HOPMATHBHO-IIPABOBUX aKTiB, gKa
ITOBUHHA BKJIIOYATH HE TIJIbKW 3aKOHU, aje W IiJ[3aKOHHI HOPMAaTUBHO-IIPABOBI aKTH.
Hampuxnax, gns  peamizamii  Takoi  ¢yHKOII SK  30BHIIIHBOCKOHOMIYHE
CHIiBPOOITHHIITBO Ta 3ay4eHHS IHO3EMHHUX IHBECTHIIIH, HEOOXITHUM € MpPUHHATTSA
HU3KM HOPMAaTHBHUX aKTiB Ha PIiBHI 3aKOHIB IapJaMEHTy Ta MOCTAaHOB ypsany. Tak,
Uil yemimHoi peamizanii miel ¢(yHKIii MOTpiOHO B 3aKOHONABUOMY MOPSAKY
BUDIMIUTH  KOJO  NHTaHb, MO  CTOCYIOThCA  TNPHWHOMIIB  Ta  YMOB
30BHIIIHFOSKOHOMIYHOTO CITIBPOOITHMITBA Ta 1HO3EMHHX IHBECTHLIH, IpobieM
MIPUKOPJJOHHOTO KOHTPOJIFO Ta OMOJAATKYBaHHS, rapaHTiid i1HO3eMHUX 1HBECTHUIIIH, 110
IIOB’s[3aHi 3 €KOHOMIYHHM Ta IOJITUYHUX PU3UKOM, 3MIHOIO 3aKOHOJABCTBA, III0 MOXE
CYTT€BO 3MIiHHUTH IIpaBa iHBECTOPIB Ta iH.

I[IpaBo3acTocOBHA iSLILHICTD — ye OiIbHICHb KOMNEMEHMHUX OepIUCAGHUX
0p2aHi8 i3 BUKOHAHHS 3AKOHI6 | NIO3AKOHHUX HOPMAMUBHUX-NPABOBUX AKMIE UWIAXOM
nputiHAmMmMsA npagosacmocosnozo akma. Cyb’exmu npago3acmocosHoi disnbrocmi —
OdeparcasHi opeanu ma nocadosi ocoou. HeoOXiaHicTh 11i€l (hopMU 3yMOBICHA THM,
IO BiJ Hel 3aJICKUTh HE TUIBKH CTYIIHb peaii3alii IpaBOBUX BHUMOT, aie if piBeHb
3IIHCHEHHS caMuX (YHKIIH nepskaBu. Bix Toro, Hackinbku epeKTHBHO BUKOHYIOTHCS
[IPaBOBi BUMOTH, HACTIIBKH 3K €()EKTUBHO Oy/e 1 3IiHCHEHHS AepKaBHUX QyHKILIH.

VYes misneHICT mepxaBu (i1 opraHiB 1 mocamoBumx oci0) Mae Xapakrep
mpaBopearidytounx aiil. HaBiTe mpaBoTBOpYa misIIBHICTE € (OpMOIO peamizamii
ITIOBHOB)XEHb BIJNOBIIHUX ACPKABHUX OpraHiB i MOCajoBUX OCi0 Ha BUIAHHA Yy
BCTAHOBJICHOMY MOPSAIKY BiAIIOBITHHX HOPMAaTHBHO-NPABOBHX akTiB Ta iH. Y dopmi
peamizamii mpaBa BiIOYBAEThCS TAKOX 1 BUKOHABYO-PO3MOPsIYa Ta MPaBO3aXUCHA
IISUTBHICTD.

IIpaBooxopoHHa IisVILHICTL — ye OiAIbHICL, CYMHICMb AKOI NOAsA2AE 8
3a6e3neyenni 6e3n0cepeoHbo0 peazy8ants Ha GUUHEHHI NPAGONOPYWEHHA Y cepi
30TUCHEHHSL OEPIUCABHUX (DYHKYIL, SCMAHOGACHHS [ NPUMSCHEHHS 00 HOPUOUYHOL
8i0n08idanbHoCmi 0Ci0, AKI IX BYUHUIU.
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BiamoBigHO OCHOBHUE Tsrap i3 3iiliCHEHHs wi€i (OPMHU JIATaE HA CHUCTEMY
IIPaBOOXOPOHHUX OPTaHiB, CYAH Ta MPOKYpaTypy. Xoda I yCYHCHHS HETaTHBHUX
HACJIIJIKIB MOPYIIEHHS 3aKOHHOCTI, MPAaBOMOPAAKY, KOHCTUTYIIIHOCTI, ocaa0bneHHs
rapaHTiii mpaB i cBOOOI T'pOMaJsH BaXJIMBE 3HAYCHHS HAOyBae MLiJeCTpSIMOBaHA
JISTIBHICTD HE TINBKH IIPaBOOXOPOHHHUX, ajle I 3aKOHOMABYMX | BUKOHABUMX OPTaHiB
JIepIKaBH.

V pe3ynbTati NpaBOOXOPOHHOI JisSUIBHOCTI BUIAIOTHCS aKTH 3aCTOCYBaHHS HOPM
mpaBa (IOCTAaHOBH CIIJYUX, IPOTECTH MPOKYpPOpPIB, BUPOKM Ta PIMICHHS CYyXiB).
Cnemudika UX aKTiB MOJISTAE B TOMY, 1[0 BOHH BiIIOBIJAIOTh WiJSM IPODUIAKTHKA
(momnepepKeHHs) 3JI0YHMHIB Ta IHIIMX MPABONOPYIICHb, CIPHUSIOTH BiJIHOBJICHHIO
MOPYLIEHOTO MpaBa, peaji3amii FOpUANYHOI BiINOBIAAIBHOCTI 0coOHM, sKa CKoOina
IIpaBONOpPYIIEHHS y cdepi peamizamii (yHKOIH AepkaBH. BaxJMBEM acmeKkToM
MIPaBOOXOPOHHOI [iSUIBHOCTI € 00poThOa 13 MPaBOMOPYLICHHSAMU Ta 3JIOYWHHICTIO,
3MIACHEHHS BIAMOBIMHUX MPOQUIAKTHYHUX 3axOfiB. 3IIMCHEHHS MPaBO3aXHUCHOT
¢yHKIIT € oxHUM 3 000B’A3KIB AepkaBU. Y Mexkax miel Gopmu peamizamii GpyHKiit
JIepyKaBU BU3HAYAJIbHE 3HAYCHHSI Ma€ MOCIIJOBHE JOTPUMAHHS HEIO rapaHTii y cdepi
TpaB Ta CBOOOI JIFOIMHU 1 TPOMaITHUHA.

OcTaHHIM 4YacoM, y 3B’S3Ky 3 PO3BHTKOM DPHHKOBHX BITHOCHH JISKi aBTOpH
BUJIUIAIOTH 1 4eTBEPTY (HOPMY — 00206ipHY hopmy 30iliCHEHHA OeprcasHux QyHKyiil.

JorosipHa (opMma TOMMPIOETHC HE JHIIE Ha €KOHOMiuHy cdepy peamizamii
JepkaBHUX (YHKMiH, anme i Ha iHIm chepl XUTTA cycminbcrBa. Ha morosipHHX
ocHOBax MOOY/IOBaHI BIJHOCHHHW, LIO0 BUHHUKAIOTh y cdepi OCBITH, MEAMYHOTO
00CITyroByBaHHs1, HaJaHHS IOPUINYHUX TOCIYT Ta iH.

BukopucranHs 1oroBipHOI GopMH Halae MOXIIMBICTh MIMPOKOTO 3aITydEHHS 10
JepKaBHOI [SUTBHOCTI HE TINBKM JEepKaBHUX OpraHiB Ta OpraHizamii, ame i
MPUBATHUX, KOMEPUIHHUX (ipM 1 TPOMaACHKHX OpraHizaiii. 3MiHCHIOETBCS BOHA
3aB/ISKH TOMY, IO JOTOBipHA (hopMa mependadae He IPHMYCOBICTb, a JOOPOBIIBHICTE
y cBOiif 0cHOBI. JlOTOBipHI BITHOCHHH BUHHKAIOTh Ha OCHOBI YIIOBHOBaXYIOUHX, a HE
3000B’3yI0UMX HOPM IIpaBa.

Komu mMu BeremMo MOBY Ipo paBoBi (opmu peamizarii GpyHKIiH qepkaBH, X He
MOXHa OTOTOXKHIOBAaTH, 3 ONHOTO OOKy, 3 caMHMH (YHKISMH, a 3 IHIIOTO — 3
KOHKPETHUMH BHJIAMH JIEPYKABHOI JTiSUTBHOCTI UM chepaMu yIpaBIIiHHS.

IMopsan i3 mpaBoBuMHu GdopmaMu (GYHKIIT AepxKaBU 3MIHCHIOIOTHCS TAKOX 1 B
HenpaBoBUX (hopmax.

Opranizaniiini (HempaBoBi) ¢opmu 3ailicHeHHs (YHKUIH gepxkaBu — ye
cneyu@iyni 6uou opeanizayiinoi uu Hwoi OBLILHOCMI 0epiCAGHUX Opeanié ma
OpeaHizayii, Wo CHpAMOBAHi Ha peanizayiro QyHKYIU Oepocasu, SKi He MIASHYMb
npasosux HACHioKis.

Buou opzanizauiiinux (paxmuunux) ¢popm 30iiicnenns gynkuiit deprcasu:

— opeaHizayitino-peeramenmyroua gopma — miadip, po3MINICHHS, BUXOBAHHS i
BU3HAYCHHS C(QEKTHUBHOCTI IISUTBHOCTI KaupiB y cdepi 3miHCHEHHS Aep)KaBHHX
¢yHkuii (kagposa poboTa, MiATOTOBKA JOKYMEHTIB);

— OpeaHizayitiHo-eKOHOMIYHA (hopma — 1ie OpTaHi3allisi MaTepialbHO-TEXHIYHOTO
3a0e3neueHHS 3A1CHEHHS IepKaBHUX (QYHKITIH;

— Op2aHi3ayitiHoO-KOHMpObHa —(opma — 1 OpraHizaiis HeIep:KaBHOTO
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KOHTPOJIIO B cepi 3AIHCHEHHS IepKaBHUX (YHKIIIH;

— opeanizayitino-euxosua ¢opma — 1€ OpraHi3alis BHXOBAHHS, MPONATAH[IH,
aritariii, iHpopMmarlii Ta iHIIOro 3a0e3MEeYCHHsT BUXOBHOTO BIUIMBY Ha HACENEHHS B
ctepi 3ailicHeHHS epKaBHUX (QYHKITIH.

DyHKIIT IeprkaBH XapaKTepHU3yIOThCA He TUIBKH CBOIMH 0COOIMBUMH (opMaMH,
ane # Meromamu peamizamii. Ilin MeTomamm 3ailicHeHHsI Hep:kaBHUX (yHKIiit
PO3YMIIOmMb Cnocobu ma 3acobu OisbHOCE 0ePAHCAGHUX | HEOEPIUCABHUX OP2aHie ma
opeawisayii, WO CHPAMOBAHI HA BUPIWEHHA 3A80aHb, WO NOCMAOMb Hepeo
0epaHcasor Ha NEGHOMY emani ii po36UMKY.

MeTonu HisSUIBHOCTI JIEp)KaBHUX OpPraHiB € JIOCUTh Pi3HOMaHITHUMH. Tak, y
mpoleci 3IiCHEHHST TPaBOOXOPOHHOI MisTIBHOCTI Jep)KaBHUX OpPraHiB HIMPOKO
3aCTOCOBYIOTBCSI METOIM IIePEKOHAHHS Ta MPUMYyCy. BOoHM BiTHOCSTHCS Tepmr 3a Bce
JI0 TaKMX JepKaBHUX (PYHKIIIH SIK OXOPOHA MPABOIOPSIKY, IPaB Ta CBOOO rpOMaIsTH
ta in. [Ipu 3xpilicHeHHi QyHKUiN AepKaBH, IO BiTHOCATHCA OO0 cepr EKOHOMIKH Ta
¢iHaHCIB, IIMPOKO 3aCTOCOBYIOTBCS METOAM MaTepialbHOTO CTHMYJIIOBAaHH,
IUTaHYBaHHS, IPOTHO3YBAaHHS TOLLO.

Ilio uac 30iiicnennsn ceoix (yHKuiil Oeprcasa 3a 00NOMO2010 0e€PHCAGHUX
0p2anie ma ix nOcaoosux ocio 3acmoco8ye HU3Ky Memooie:

— MemoO nepeKOHaHHsi — 3IIMCHIOEThCS IUISIXOM 33a0XOYEHHS CyO0’€KTiB
CYCHINBHUX BiJHOCHH M0 TMEBHOI MiSUIHOCTI YW JiHf, 10 BiAMOBiAalOTh iX BOdi 0e3
3aCTOCYBAaHHS CHJIOBOTO THCKY, TaKHM UYHHOM 3a0e3Iedyroun CBOOOLY BHOODY.
IlepexoHaHHSI B OCHOBHOMY 3[iICHIOETBbCS Yepe3 Taki IOPUIUYHI 3aco0H SIK
cy0’€KTHBHI MpaBa, 3aKOHHI IHTEPECH, MiJIbIH;

— Memoou pekomenoayii i 3a0XoyenHsi — MAIOTh MicCIle TOMi, KONM JepkaBa
Opi€HTYye ¥ CHOHyKae Ccy0’€KTiB CYCHUIBHMX BIJIHOCHH JIO TIEBHOTO BapiaHTy
MTOBE/IIHKH, KU € 0akaHWUM 3 11 TOYKHU 30py. BUKOpUCTOBYIOYH 11i METO/IH, ACpPKaBa
MOX€ TOCSATTH 3HAYHUX YCIIiXiB y CTUMYJIIOBAHHI CYCIIITBHO KOPHUCHOI AisTBHOCTI;

— Memod npumycy — TOJSATa€ B 3aCTOCYBaHHI JO0 CYO’€KTiB, SKi BUYMHHIA
MpaBomopymeHHs. y cdepi 3ailicHeHHS JepkaBHUX (yHKLIH, nependayeHux
HOpPMaMH IIpaBa 3aXOJiB TOKapaHHs], IEPEBUXOBAHHS Ta CHOHYKaHHS 10 HisIBHOCTI,
CIPSIMOBAHOI HA YCYHEHHS IIKOMM, 3aMI0OISTHOT TAaKOIO ITIOBEAIHKOIO.

3.3 MexaHi3M jaep:KkaBu

Ha BimMmiHy Bix Takux 0a30BHX KaTeropiil Teopil mepxaBu Ta mpasa sk «(hopma
JepKaBu» Ta «QYHKIIT AepKaBuy» MOHIATTS MEXaHI3MY JepXKaBH 1Ie i J0ci moTpedye
(byHIaMEHTaIFHOTO HayKOBO-IOPUANYHOTO OCMHCIEHHA. Y TiM, HEOOXiTHO BU3HAUYUTH
Ti IPUYIMHE Ta (HAKTOPH, IKi pOOIIATE HOTO aKTyaJIbHUM JJISI Cy9acHOI Teopil JepikaBy
Ta rpasa. [lepur 3a Bce, Iie «IpaKTHYHA pealti3allis 3aBJaHb JIepkapa, 1o Iependadae
(GYHKIIOHYBaHHS CHENiajJbHO YTBOPEHOTO AJIS IIBOTO MEXaHi3M. .. MEXaHi3M JepiKaBU
€ aTpubyTOM JIepKaBH 1 BiOOpaxae IHCTUTYIIOHATBHUI aCTIEKT AepxkaBHOCT . Tlo-
Jpyre, CIiJl 3BEpHYTH yBary Ha Te, IO Cy4acHE IIEPEOCMUCICHHS POJIi Ta MicIs
JIepKaBU B CYCIIIBHOMY JKHTTI 3MYIIY€E MiJAaBaTh peBi3ii i ycTajaeHi MOy o0

! 3aranbHa Teopis AepikaBu i Mpasa : MiApyd. MS CTyA. IOpHA. BuIL. Hapy. 3akn. / [M. B.1Igik, O. B. [letpumun,
JI. B. ABpameHKo Ta iH.] ; 3a pell. JOKT. IOpuA. Hayk., npod. akan. AllpH Ykpainu M. B. LIBika, IOKT. 10puj. Hayk.,
npo¢. akax. AIlpH Ykpainu O. B. Ilerpummna. — X. : [paso, 2011. — C. 122.

70



(yHKIIOHYBaHHS JAepKaBHOrO MexaHi3My. OCKUIBKM CydacHa Teopis CoLiaabHOL
JiepkaBHU Iependadae 3MiCTOBHE ITEPEOCMHUCIICHHS SIK POJIi MEXaHI3My IepKaBH, TakK i
TUX IJed 1 QyHKIiHA, SKUM BiH TOBHHEH CHpHATH. «DYHKIIOHATBHUH acCIeKT
PO3BUTKY JACp)KaBH BHUSBISETHCS HE MEHII, a MOJEKYAH 1 OUTbII 3HAYUMHUM, HiXK il
CTPYKTypHa OpraHi3amis... y 3B’A3Ky 3 UMM, y Cy4acHilf IOpHINYHIN Haymi HaOyBae
0COOJTBOTO 3HAYCHHS JTOCII/DKCHHS K CHCTEMH (DYHKIIH Aep)aBH B LIIOMY, TaK i
okpeMux 11 (QyHKIH, [0 mMOB’sA3aHI 3 TIE 4YM IHIIOW CQEepor JepKaBHOL
nisuieHOCTI» . [To-TpeTe, HEOOXIMHO 3a3HAYMTH, IO MOTPH CBOIO (yHIAMEHTAIEHICTE
JUIS Teopii JiepskaBH Ta TIpaBa MOHATTS «MEXaHI3M Iep)KaBW» B YaCTHHI BU3HAUCHHS
CBOTO 3MICTY JI0Ci € MPEIMETOM HAYKOBO-IOPHINYHUX JTUCKYCIH.

VY mHaykoBiif 1 HaBUaNbHIN JiTepaTypi HHTaHHA INONO CHIGGIOHOWIEHHA
ROHAMMA 0EPHCAGHO20 MeXAHI3MYy MmMa O0epPHCAGHO20 anapamy BUPINIYETHCST
HAaCTYITHUM YHMHOM. Jlep:kaBHUH MeXaHi3M pO3NIAJalTh SK CYKYIHICTh Pi3HUX
JIep>KaBHUX OpraHiB, OpraHi3auid, BiiCBKOBHX CHJI, Jep)KaBHUX 3ac00iB MacoBoOi
indopmarii, MaTepianbHHX 3aco0iB Jep>KaBHOI BIIAAH, a JCep)KaBHHI amapar
oOMexyeTbes nuie cucremoro aepxapHux oprasiB (A.C. ITiroskin). [Topsn 3 wi€ero
TOYKOIO 30pY ICHY€ MO3MLIs, 3TiAHO 3 SKOI «MEXaHi3M IepiKaBh» Ta «Iep>KaBHHN
armapar) € TOTOXKHUMH IOHSTTAMH 3a 00CSTOM i1 3MicTOM. Y BHIIAAKY IIiJ armapaToMm
JIEp)KaBU PO3YMIIOTh YCi OpraHu JIep)KaBU Yy CTaTHIl, a MiJ MeXaHI3MOM — Ti cami
OpraHd, aje B JUHaMili. YTIM, TMOPIBHSHO 3 TOHATTSAM «JCPXKABHHUM amapary,
MOHATTS «MEXaHi3M JepKaBW» BKIIOUae B cebe He TUIBKH CHCTEMY OpraHiB
JIEp)KaBHOI BIIa/IM, SIKi BUKOHYIOThH YINPaBIIHCHKI (PYHKIIT, a Tak 3BaHI «MarepiajibHi
JOJIATKU Jiep KaBry» (30pOVHI CHIIH, MOJIIIisl, BUNPABHO-BUXOBHI YCTAHOBH TOIIO).

V cyuacHi Teopii nep:kaBu Ta mpasa Oyno BKa3aHO Ha MOXIIHMBOCTI MOJANIBIIOTO
PO3MIMpPEHHS 3MICTy IOHSATTS MEXaHI3My JepkaBH, sKe IO CyTi CHPHYHHHIIO
(opMyBaHHS TPHUHIIMIIOBO HOBOTO METOAOJOTIYHOIO MIAXOAY 10 aHaji3dy i€l
kareropii. Tak, pocificeknit fopucr i mocmigauk 1O.O. TuxomupoB, st SKOTO
MEXaHI3M JIep>KaBH — IIe Taka CriennGivyHa CTPYKTypa, 0 BKIIOYAE B cede AepiaBHI
OpraHd Ta Opraizaiii, myOJiyHi ciyOM Ta KOpHopaiii, & TaKOXX Taki JiBa BaXKIUBI
SIIEMEHTH SIK pecypcHe 3a0e3NeUeHHs i MPOLeAypH MPUHHATTI AEePKABHUX PIllICHB.
INoniOHe yckmamHEHHS MeXaHi3My JepkaBH BiH IOSCHIOE IIPOIECOM HEYXMIHLHOTO
yCcKiamHeHHs (yHKIIN Jep)kaBu, MEXaHi3MiB BH3HA4YCHHS IiJIel, pPO3pOOKH Ta
NPUIHATTA pileHs>,

He 3amepedyroun, mo MexaHi3M AepxkaBU XapaKTepH3y€e OpraHi3amiio IepKaBHOT
Biagu (a He myOniuHOI BIAJAXM B IJIOMY), CJiJl BHU3HATH, IO HOTrO HEBiJ €MHOIO
YACTUHOIO € Ti iHCTUTYTH, SIKi JO3BOJISIIOTH JAEpKaBi B3a€MOJISTH 3 CYCHIIBCTBOM, i
0 HaBa)KNMBINIe — OpaTH TPOMaASIHAM Ta IX 00’€JHAHHAM ydacTb y JEp>KaBHOMY
YIIPaBIIiHHI.

Oxpemoi aprymeHTamii moTpeOyloTh caMe «JIOHATKOBI» €JIeMEHTH MEXaHi3My
nepkaBru. OTxe, TOBOPSYM PO ITyOJIiuHI CIy>KOM K OIWH 3 €IEeMEHTIB MeXaHi3My
JIepKaBH, MAlOTh Ha yBa3i TPH IPYIH CIIykO0, O3 sIKMX He MOXe ICHyBaTH IMPaKTHYHO
JKOJJHA Cy4acHa JIepiKaBa.

! Bonuneus B. B. ®ynkuii mepxau i npaBoBe 3a0e3medeHHs B3a€MOMil i3 TPOMAJSHCHKMM CYCHiICTBOM /
B. B. Bonunrens // Jlepxasa i npaBo. IOpuauuni i nonituuni Hayku. — 2013. — Bum. 59. - C. 16.
2 Tuxomupos fO. A. Tocynapctso : [monorpadus] / FO. A. Tuxomupos — M. : Hopma ; Uudpa-M, 2013. — C. 143.
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TTo-nepiie, 1e creniajgbHi OpraHd Ta IHCTUTYTH, SKI MOKJIMKAHI rapaHTyBaTH
IIPaBOIOPSIOK, 3aKOHHICTh, Oe3meKy, 00OpOHO3maTHICT KpaiHM Tomo. TobTo
MAaIOThCS Ha yBa3i: apMis, MOJILis, IPUKOPAOHHI Bilicbka Tomo. isUIbHICTh yCiX IUX
OpTraHiB PETyITIOETHCS 3aKOHOJABCTBOM.

Io-mpyre, me umcensHi cIyXO0HM, AKi MOKIHKaHI 3a0e3NedyBaTH HOPMAIIBHY
KHUTTEASUIBHICTh CYCIUIBCTBA B CHEPTeTHYHIHM, iH(pOpMaLiiiHifl, TpPaHCIOPTHIMH,
eJICKTPOHHIN cdepax, a Takok y raiysi 3B’s3Ky. BoHU € B ycix 0€3 BUKIIOYCHHS
Cy4acHHX HAepXaBax i, SK IpaBWIO, iCHYIOTb y (opmi mepxaBHHX areHmid. Sk
NpUKJIA, MOXXHa HaBeCTH JlepkaBHe areHTCTBO 3 EHEpProe(eKTHBHOCTI Ta
eHepro3z0epexenHs Ykpainu (JlepxeneproedekTuBHOCTI YKpaiHH) — LEHTPaJbHUMA
OpraH BHKOHABUOi BIIAJW, SKHH 3a0e3ledye peani3amilo JACp>KaBHOI MOJITUKU Y
chepax  e(pEKTHBHOTO  BHKOPHCTaHHS  IAJIMBHO-CHEPIeTHYHHX  PECYPCIB,
eHepro30epeKeHHs, BIJIHOBIIOBAHUX JDKEpEN €Heprii Ta ajbTepHATHBHHUX BHIIB
MaJmBa.

ITo-Tpere, me nepkaBHI KopHopamii, sKi TOeTHYIOTh y cobi QyHKIil
CaMOCTIHHUX TOCIOAAPIOIOYMX CYO’ €KTIiB 1 JepiKaBHOro ymnpapiiHHA. HasiBHICTB
LBOTO E€JIEMEHTY MOSICHIOEThCA 3MiHOI0 (yHOAMEHTANbHHUX YABJICHb MPO POIb i
noTpedH AisIIBHOCTI JepiKaBU B Mpolieci 3a0e3NeueHHs] eKOHOMIYHOTO PO3BUTKY, a
TakoX 1po ii PyHKIIT y cdepi rocriogaproBaHHs.

HacTymHuM eneMeHTOM y MeXaHi3Mi Jep)KaBd € TPOLeaypa NPUAHSITTS
JIEp’KaBHUX PIlIeHb. YCBOTO BHOKPEMIIOIOTH IT'SITh TAKHX IIPOIEAYp, a came:
a) Bubopu Ta pedepeHnymu; 0) camocTiiHa Tmpoueaypa MPUHHATTSA — PpIilICHb
JICP’)KaBHUMHU OpraHaM{ Ha OCHOBI YMHHOTO 3aKOHOAABCTBA; B) CIIJIbHE NMPUHAHATTS
pillleHs JeKiTbKoMa Cy0’€KTaMH, IO YTBOPIOIOTh MEXaHI3M JIEpiKaBH; T) Y3TOJUKEHE
NPUAHATTS PIIICHB; T) IPUHHATTSA pIlIeHb BIANIOBIIHO IO HOPM MDKHApOJHOTO
mpaBa, ab0 aKTiB MDKIEpKaBHUX 00 ’€lHaHb. | OCTaHHIM €JIEMEHTOM € CUCTeMa
pecypcHOro 3a0e3nedeHHs, sIKka BKIIIOYaE B ce0e: YIpaBIIiHHS Jep:KaBHOIO BIACHICTIO;
pEryJIoBaHHS OIOJPKETHO-(DIHAHCOBMX 1 IOJATKOBUX BiJHOCHH; BUKOPHCTAHHS
MPUPOJIHUX PECYPCiB; MaTepialbHO-TEXHIYHE 3a0€3lEYCHHS MEXaHi3My JepiKaBu;
pEeXMM BUKOPHUCTAHHS JIOACBKUX PECypCiB BINMOBINHO IO 3aKOHOAABCTBA IIPO
TIpaIio Ta 3aHHATICTE .

Jepxanuii amapar. Y CcydYacHid IOpPHIWYHIA JiTEpaTtypi BiJCYTHE €IUHE
PO3YMIHHSA Jep>KaBHOTO amapary. Tak, y IIHPOKOMY PO3yMiHHI Jep>KaBHUH amapar —
Ile CYKYIHICTh JepKaBHHX OpraHiB, IX JAHOK 1 IJPO3JUIB, YHIOBHOBAXEHHX
3/IHCHIOBATH JIEpKaBHY BIIaJly Ta YNPaBIiHHA, SKi CIHPAIOTHCS HA MOJKIIHMBICTB
3aCTOCYBaHHs IPUMYCY. B iHIIOMYy, OiNbII By3bKOMY pO3YMiHHI, JepKaBHUHA amapat
XapaKTepHU3yeThCs K allapaT BUKOHABYOI BIIAIN; Ta B MIMPOKOMY — SIK CYKYITHICTh
BJIQJHUX CTPYKTYp, 30pPOHHMX CHJI, MOJII{, AUTIIOMATHYHAX HPEICTAaBHUITB TOIIO.
VY HOMiHANBPHOMY pO3YMIHHI Iep>KaBHUH amapaT XapaKTepU3YEThCS SK CHCTeMa
OpTaHiB, IO 3MIHCHIOIOTE JepKaBHY BIaJy, a Y CTPYKTYPHO-(pyHKI[IOHATEHOMY — SIK
CYKYIIHICTh OpraHiB, 3a JIONOMOTOI0 SKHX HPAKTUYHO 3HIHCHIOETHCS Jep’KaBHA
Biuaga. Jleski pkepena B3araixi HE BMILIYIOTb IOHATTS JEep>KaBHOTO armapary,

! Buctpuk I'. MexaHi3m jiepkaBu B CHCTEMi CydacHHX TEOPETHKO-TIPaBOBHX Aociimkenb / I'. Buctpuk / IOpuanuna
Vxpaina. —2013. — Ne 10. - C. 8 — 15.
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3aMIHIOIOYH HOTO MEXaHI3MOM JIePIKaBH.

JepxaBHuii anapar — ye KOHCMumyyiiHo nepedbavena cucmema 0epicasHo-
BNAOHUX CIMPYKMYP, HAOLEHUX GUSHAYEHUMU NOBHOBAICCHHAMU NPEOCMABHUYLKORO0,
VAPABNIHCLKO20 MaA CYy008020 XapaxKmepy.

Jlep’kaBHUH amapar € CTpyKTypoBaHOIO KaTeropiero. CTpyKTypa Iep:KaBHOTO
armapaTy 3HAaXOIUTH CBIM BUSIB 4epe3 HOro BHYTDIMIHIO OyIOBY, a TakoX depes
MOPSAIOK B3aEMOJIT Ta CHIBBIJHOIICHHS CKJIaIOBUX HOro eneMeHTiB. OCHOBHHUMH
cepell HUX €: CHCTeMa OpraHiB Jep>KaBHOI BIIAJH; CHCTEMa OpPTraHiB IEp>KaBHOTO
VIpaBIIiHHS, CHCTEMA CYJIOBHX OopraHiB. KokHa 3 IUX CHCTEM € HOCI€EM BiAMOBiTHOT
JIep>KaBHOI BIIAJIH.

B ropunuuHiil miTepatypi 10 OpraHiB Aep>KaBHOTO amapaTy BiTHOCATH TaKOX
CHCTEMY OpraHiB IIPOKYpaTypH, TJaBy JepikaBHW, 30pOHHI CHIHM, TIOJIIIO,
JMILIOMaTH4HI IPEJCTaBHULTBA 32 KOPJJOHOM, IPAaBOOXOPOHHI OPraHu, yCTaHOBYY Ta
KOHTPOJIbHY Biaay. Lle y CBOIO 4epry CyTTEBO PO3IIMPIOE TIOHSTTS JIepP:KaBHOTO
amapaTy ¥ He 3a0esledye MOXIIMBICTh BITOKPEMIICHHS KaTeropiil «aep:kaBHHI
amapat» 1 «MeXaHi3M Jep)kaBHOI Biaan». OTOTOXKHIOIOYM KaTeropii «MexaHizm» Ta
«amapar» y Mexax By3bKOrO PO3YMIHHS MEXaHi3My AepKaBM Ta 3BaKalOud Ha
CaMOCTiliHe 3HA4YCHHS KaTeropil «depicasHuil anapamy, MOXEMO BHOKPEMHUTH TaKi
fioro oco6nuBi o3Haku:

—Ie CHUCTeMa CTBOPEHHX JEp)KaBOI0 CTPYKTyp, ILIO MaioTh (OpMy Opraxy
JIepKaBH;

— HasABHICTh ~ BHUKJIIOYHO  BJIQJHUX  IIOBHOB@XEHb, SIKI  BH3HAYAIOTh
(hyHKIIOHATBHE TPU3HAYCHHS OPTaHy;

— HasIBHICTh YMHOBHHKIB, SIKi peasi3yl0Th IIOBHOBaXXEHHS BiJ IMEHI JIepikaBH HA
npodeciiiHiit OCHOBI;

— HasIBHICTh HOPMAaTHBHO 3aKPiIUICHOI CTPYKTYPH Ta 3aKOHOJAaBYO BH3HAUECHHX
MTOBHOBKEHD (KOMIIETEHIII1);

— 3B SI3aHICTP 13 JEPXkKaBOIO, OCKUIBKM BCi PINIEHHS BiJOOpa)xaloTh Ii BONIO Ta
MPUIMAIOThCA Bif 11 iIMEHI;

— (hinaHCYBaHHS 3 OIOIKETY;

—3abesneueHHs peanmizamii mepXkaBHUX (YHKIIH 1 3aBHaHb 3 YHpaBIiHHA
CYCITiJIbCTBOM;

— CHCTEMa OpraHiB, PO3MOIUICHUX BiINOBIIHO 332 MPUHLIMIIOM IOILTY BIagd Ha
3aKOHOJ]aBYY, BUKOHABYY Ta CYJOBY;

— cHCTeMa OpraHiB HAAUICHUX MaTepiajJbHO-TEXHIYHUMHU Ta OpraHi3aliiHuMu
3aco0amH.

OTxe, HaBe/IeHI O3HAKH KaTeropii «IepXaBHUI amapary HaJaloTh MOXIIMBICTH
BIZIOKPEMUTH 11 BiJl TAKUX KAaTETOPiil sK:

— RONIMUYHA — CUCTNEMA  CYCNIIbCMEa, KA PO3YMIETbCS  SIK  KOMILIEKC
PI3HOMAHITHUX JAEPXKaBHUX 1 HEAEPXKABHHUX CTPYKTYp, IO PEali3ylOTh IOJITHYHY
BJIaJy Ta 3a0€3MeUyIOTh MOMITHYHI IHTEPECH;

— Mexamnizm depotcasy K CYKyTHICTh PI3HOMAHITHHX JEep)KaBHUX CTPYKTYP, IO
3a0e3Meuy0Th eKOHOMIYHI, COLialIbHi, TOJTITHYHI Ta IPAaBOOXOPOHHI (hYHKIIIT;

— opean Oepocasu SIK KOJICKTUB CIIy)KOOBIIIB, YNHOBHHKIB, SIKHH € CTPYKTYPHHM
€JIEMEHTOM JIEP’KaBHOTO arapary.
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JepxaBHi oprann. HesanexxHo Bif 3MICTy, KM MH BKJIAJa€MO B TOHSTTS
JIep>KaBHOTO amapary WOro OCHOBHUMH Ta HEBiJI €MHUMH 4YacTHHAMH € caMe
Jlep>KaBHi opraHu. /lepicasHuii opean € CKia008010 YACMUHOIO MEXAHIZMY 0ePAHCABU,
Wo Mae 8iOn0GiOHO 00 3AKOHY 6IACHY CIPYKIMYPY, YIMKO BUSHAYEHI NOBHOBANCEHHS 3
VAPAGIIHHA KOHKPEMHOIO Chepoio CYCRITbHO20 HCUMMS MA OP2AHIYHO 83AEMOOIIONb
3 THWUMU YACTMUHAMU OEPICABHO20 MeXaHi3MY. [lepiHcasHuil op2an maxoic MOJCHA
BUBHAYUMU SIK OP2AHI306AHY GIONOGIOHUM YUHOM epyny Jt0oel, sKi 0ilomb )y neguiil
chepi, 6 medcax ceoeci Komnemenyii ma bepymv yuacme y peanizayii 8i0nosionux
0epHCABHUX PYHKYILL.

Koxen nepskaBHUI OpraH € BiIHOCHO CaAMOCTIHHOIO, CTPYKTYPHO HE3aJICKHOIO
JIAHKOIO amapary, IO CTBOPIOETHCS AEPIKABOIO ISl 3AIHCHEHHS YiTKO BH3HAYEHOTO
BUAy AisutbHOCTI. KokHa Taka JaHKa HaJiJieHa BiJIOBIJIHOI KOMIETEHINEI Ta B
mpoleci pearizanii cBoiX QyHKIIN MOKIAIa€ThCSl HA OpraHi3alliiiHy, MaTepiajibHy Ta
MIPUMYCOBY CHITY JI€pKaBU.

Cneyugpiunumu  o3nakamu, 1O BIAPI3HAIOTH JEpKaBHI OpraHU  BiX
HeepKaBHUX, € TaKi:

— CTBOPEHHS X BiINOBITHO J0 3aKOHY 32 BOJICIO AEP)KaBH Ta 3IMCHEHHS HUMH
CBOIX (YHKIIH BiJ iMEHI Aep>kKaBH 3a IPHHIUIIOM «IO3BOJICHO JIMIIE TE, IO HPSMO
nepeadayeHo 3aKOHOMY;

— ¢opMmyBaHHS 3 onHie] 0coOu abo TpynH JMIOAEH, SIKi 3MIHCHIOIOTH YIPaBIiHHS
CYCHITbCTBOM Ha IpoQeciiiHiii OCHOBI;

— BUKOHAHHSI KOXKHUM JIep)KaBHUM OPraHOM YiTKO BHM3HAUYEHHUX, 3aKOHOJIABYO
BCTaHOBJICHUX BUIB 1 GOPM IisIIBHOCTI,

— HasABHICTH y KOXKHOTO JEPKaBHOTO OpraHy OPHIUYHO 3aKpiIuIeHoi:
OpraHi3aIiifHol CTPYKTYpH, TEPUTOPIAIBHOTO MacITaldy MisUTbHOCTI, CHElialbHOTO
MOJIOXKEHHS, [0 BH3HAYa€ HOro Micle Ta pojib Yy JEep)KaBHOMY amapaTi, a TakoxX
HOPAIKY B3a€MOBITHOCHH 3 IHIMMU Jep>KaBHUMHU OpTaHAMH Ta OpraHi3allisaMu;

— HasBHICTb y JICPKABHUX OPraHiB JepP>KaBHO-BIAJHUX TTOBHOBAKCHb.

CaMe HasBHICTh OCTaHHBOI O3HAKH HANAE MOXIIMBICTH YITKO PO3PI3HATH
Jep)kaBHI OpPTaHM, 3 OXHOTO OOKy, 1 HAep:kaBHI opraisamii (TmiANIpHeMCTBA Ta
YCTaHOBH) Ta HeJeprkaBHI OpPraHH Ta OpraHi3amii 3 iHIIoro.

3 METOI0 HAJIe)KHOTO BUKOHAHHS 3aBAaHb 1 (QYHKIIH JepiKaBU, OpTaHH JIeP:KaBU
OpraHi3oBaHi BiIIOBIHO A0 CHCTEMH HPUHYURIE, SIKI BA3HAYAIOTH OCHOBHI MiIX0AU
110 X opMyBaHHS Ta (HYHKIIOHYBaHHS:

— npuHyun npiopumemuocmi npas i c60600 noduHu — nepeadadae 000B’A30K
JUIA Aep>KaBHUX OpraHiB i1 Ciy>KOOBIIIB BH3HABaTH, peali30BYBaTH Ta OXOPOHSITH
IpaBa Ta CBOOO/IH JIFOIHHHY;

— NPUHYUN OeMOKPAMuU3My — BTUIFOETBCS B IIUPOKOMY 3JIy4CHHI TPOMAISH JI0
(dbopMyBaHHS Ta opraHizauii JisTILHOCTI A€p>KaBHUX OpPraHiB, BiH BKIIOYAE B cede:

* npuHYUn Hapooosenadds — Tepeadadae, MO JHKEPEIOoM BIaAM B YKpaiHi €
Hapox;

* npunyun nooiry eradu — Tependadae CTPYKTypHHH 1 (yHKIiOHaIBHUH
MIPUHIIMIT palliOHATFHOT OpraHi3amii BIaau;

* npuHYUn 63aEMHOL 6i0nogioanvHocmi ocobu ma Odepoicasu — Tependavae
0OMEXEeHHS JIepKaBHOI BJIaJId TIPaBaMU 1 CBOOOJaMHM JIFOIMHU Ta TPOMaJITHUHA,
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— npunyun 3aKoHHocmi — Tiependada€ TOYHE 1 HEYXWJbHE JOTPHUMAHHS Ta
BHKOHAHHS HOPM MpaBa BCiMa I'pOMaJsSHAMH, JCpKaBHIMU OpraHAMU Ta IHIIMMH
cy0’eKTaMu NpaBa;

— npunyun npoghecionaniamy ma Komnemenmuocmi — 3a0e3neduye yMOBU TSt
3amydeHHS KBami(ikoBaHMX 1 mpodeciiHMX KaapiB MO JiSTIBHOCTI B OpraHax
JIep>KaBHOI BJIaJH;

— npunyun eracHocmi — Tiependavae BIIKPUTICTh JiSUTBHOCTI JEpKaBHUX
OpraiB, IpaBO KOXXKHOTO Ha OTPHMaHHS iH(opMaIii, fKa CTOCyeTbCsA HOTO MpaB i
3aKOHHUX iHTEpeCiB!.

Cepen HaAyKOBILIB, IO 3aliMalOTbCA TMPOOJIEMATUKOK JEPKaBHOI BIAJM,
BIICYTHS €IWHA IyMKa IIOJO0 TOTO, SIKMM IOBHHEH OYTH Jep)KaBHHU amapat, SK
IIOBMHHI CHIBBITHOCHTHCH MiXK COOOIO Pi3HI TiJIKM JAep>KaBHOI BIaaHM, a BIMOBIIHO 1
iX Hocii — paepkaBHI opraHd. Uu BOHM TMOBUHHI OyTH PIBHUMH MiXK COOOK YH
MMOBHHHA iCHYBaTH iX CyOopauHaris?

3a OIHIEI0 TOYKOK 30py BCI TUIKH JEp)KaBHOI BIaJW Ta 1X HOCIT TOBUHHI
nepeOyBaTy B LIJIKOM OJHAKOBOMY TOJIOKEHHI, BPIBHOBaXXyBaTH OJIHA OAHY. B
KpaiHax 3 TOTaJliTApHUM YW aBTOPUTAPHUM PEKUMOM IOLIMPEHA ifes mpo Te, M0
HOCiff BHMKOHABYOI BJIAMW, SK CaMa BHKOHAaBYa BJIaJa, IIOBHHEH IOMIHYBaTH B
CTPYKTYpi AepkaBHOTO anapaty. OfHaK, K CBIAYNTh ICTOPHYHUI TOCBi, pearizallis
i€l KOHIEMNii TPU3BOIUTh IO IUKTaTYpH, a He 0 AEMOKpartii. AjKe 1ie B cepeuHi
XVIII cr. Bimommit mpencraBHUK (paHIy3pkoro mpocsitHuira II1.JI. MoHTeck’e
MOTIePEKYBaB Y 3B’SI3Ky 3 UM y cBOiil poOoTi «IIpo myx 3akoHiB» (1748 p.), mo
KOJIM OJIHIH 1 Tiif caMili 0cO01 4M OJIHOMY W TOMY K CKJIaIy MOCaJIOBHX OCi0 HajaHa i
3aKOHOJaBYa 1 BUKOHABYA BJIJa, TOJI BiACYTHS cBOOOIA, i € BIpOTiAHICTH TOTO, IO
MOHapX, abo ceHaT OyqyTh CTBOPIOBATH THpPaHIYHI 3aKOHHM, a ITOTIM THPaHIYHO X
BHKOHYBaTH. BiJCyTHS Takoxk cB0O0OJa, SIKIIO CyJOBa BiaJla HE BiJOKpEMJICHA Bif
3aKOHOJIaBYO1 Y1 BUKOHABYOI.

[Hmre pimeHHS i€l mpoGyieMHn CIiBBITHONICHHS BT Ta 11 HOCI{B mependadae,
10 Ha MEePIIM{ IJIaH BHUCTYMAE AEp>KaBHA, HKEPENIOM SKOi € HapoA. Y CyJacHHX
JEeMOKpaTHYHHUX KpaiHax [ KOHIEMIsS OTpHMana 3aranbHe BH3HaHHs. [lomiThdHa
MPAaKTUKa BH3HANA JKUTTE3JATHICTH IIi€l KOHIEMIii, ska Oyla po3BHHEHA IIe B
XVII cr. anrniiicekum dinocodom-marepiamictom k. Jlokkom. Y cBoili mpani «/IBa
TpakTatH mpo mpaBmiHED (1690 p.) k. JIokk 3a3Ha4aB, mo 3apaan 30epekeHHS
CYCIiIbCTBA, MOXKE ICHYBaTH BCHOTO OJHA TiJKa — BEPXOBHA BJIaga, a came
3aKOHO/IaBYa, SIKil yCi peuTa MOBUHHI MiJKOPATUCH, ajie i BOHA € JIWIIE HacIpaBi
TUTBKH JTOBIPEHOIO BIIAJIOK0, SIKa MOBHMHHA MIATH 33711 BiAMOBITHOI METH, i TOMY B
HapOIy 3aBX/H 3IMIIAETHCS BEPXOBHA BIAJa 3aMiHATH UM YCYBaTH 3aKOHOJaBUMI
opran?.

Ha Tenepimmniii yac B IOpUANYHINA HayIli IEpEeBaKae TOUKa 30pY, 3T1THO 3 KOO
(YHKIOIIMH OpTaHiB JepXKaBHOI BJIaJW € OCHOBHI HANPSAMHM iX MiSUIBHOCTI, B SIKHX
BUSIBIIETBCSL 1X CYTHICTH 1 IpU3HA4YeHHA B Jep)KaBHOMY MexaHismi. KoxeH

! Teopist nepxasu i mpasa : nasu. noci6. / [C. K. Bocran, C. [I. ['ycapes, H. M. [Tapxomenko Ta in.]. — K. : Axaznemis,
2013.—-C. 122 - 124.

2 Jlokk JIx. JIBa TpakTata o npasienun. Counnenus : B 3-x Tomax / JIxk. Jlokk. — M. : Mbicib, 1988. — T. 3. - C. 137 —
405.
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JICpP’)KaBHUN OpraH BIAMOBIAHO /O CBOEI KOMIIETEHIII BHKOHYE NpPUTAMaHHI HOMY
¢yseknii. DyHKOil AepkaBH B MITOMY 3MIHCHIOIOTBCA depe3 (YHKIIT OKpPEeMHX
JlepKaBHUX oOprasiB. Jlep>kaBHUM opraH, BUKOHYIO4M CBOi (YHKIIii, TUM camMHM
oIlHOYAaCcHO Oepe yuacTp y peanizaiii pi3HuX QyHKIIH qepKaBu.

Crmig Marm Ha yBa3i, IO KOMIETCHIS JIEpKaBHUX OPraHiB CTOCOBHO
KOMITCTEHIii JepkaBM Mae TMOXiTHWHA xapaktep. IIpM IbOMy KOMIETEHIIiS
JIEP’KaBHOTO OpPraHy BU3HAYa€ TOYHI MEXi WOTO AiSUIBHOCTI I THM CaMHM KOODPJIUHYE
il 3 MiATBHICTIO HIIMX OpTaHiB MyONiYHOI BIaaM, a OTKE i 3 MISUIBHICTIO BCHOTO
JIep>)KaBHOTO arapary. Y CBOIO 4epry (yHKIIi peami3yroThCs depe3 KOMIETEHINIO.
®DyHKIIIT Ta KOMIIETEHIis1 Oy/lb-SKOTO JIEPYKAaBHOTO OpraHy nepeOyBarTh y TICHOMY
3B’s13Ky MiXk c00010. DYHKIISI Aep>KaBHOTO OpraHy BKa3ye TOJOBHHM HampsM HOTO
TUSTTBHOCTI, IUIAX 70 3aranbHol MeTH. s BHpINIEHHS KOHKPETHHX 3aBJaHb, IO
[IOCTAIOTh HA I[bOMY LUIAXY, 32 OPraHOM IOPHIUYHO 3aKPIIIIOIOTHCS IIEBHI
MOTEHIIHHI MOXIUBOCTI, SIKi OKPECIIOIOTh y MpaBi depe3 BUA i Mipy MOXJIHBOI K
HaJIeXKHOT BIIAJIHOI ITOBENIHKH (TIOBHOBaXkeHH:), cepy 11 3acToCyBaHHS (IIPEIMETHY
MiJBIJOMYICTB) 1 TEPUTOPItO il (TEpUTOPiaIbHY IiJIBIJOMYICTB).

Kommnerenuis siBisie cO00I0 IOPUIMYHO BCTAHOBJIEHY «CHCTEMY KOOpPIMHATY, 32
JIOTIOMOTOI0 5IKOI MOKHA YIiTKO BCTAHOBHUTH HAJISKHICTh KOHKPETHOI CIIPaBH 10
«cdepu BOIONAPIOBAHHA» IEBHOTO OpraHy Ta KOHKPETHY poOJb OCTAaHHbOIO Y
BHpillIeHH] 1i€i cnpaBu. EneMeHTaMu KOMIIETEHIIT € IOpUIWYHI SBHUIIA, SKi JAOTh
MOXIUBICTH POOUTH BHCHOBOK IIPO «HAJEXKHICTEY, IPAaBOMOYHICTh BJIQJHOTO OPTaHy
B KOHKPETHUX IyONMiuHUX IpaBoBiIHOCHMHax. «HanexHicTb» opraHy BU3HAYa€TbCS
JIBOMa YMHHHMKAMH: IiJ[BIJOMYICTIO Ta MOBHOBaxkeHHsAMH. Came IIi JBa HOPHIUYHI
SIBUIIA 1 € eIEMEHTaMH KOMIICTEHIIi1 OpraHiB IyOIiuHO1 BIaIH.

3HayHa KUTBKICTh OpraHiB MAaroTh TOTOXXHI IMOBHOBAaXKCHHS (HAIPUKIIA,
MIHICTEPCTBA), aje¢ KOMIICTCHIISI KOXXHOTO 3 HUX CYBOPO IHJMBIiJyajbHa 3aBISKH
BIIMIHHOCTI y miABiTOMYOCTi. BomHo4Yac mpeaMmeTd BiJaHHS [ESKMX OpraHiB
YaCTKOBO TIEPETUHAIOTHCS (TPUMipoM, cdepa 3abe3rnedeHHss 000pOHO3JaTHOCTI Ta
HaI[lOHAJbHOI Oe3neku YKpaiHH), MPOTE TOBHOBAXKEHHS IIUX OPTaHiB y «CIHIJIBHHUX
cdepax € BUKITIOYHO iHAWBITyaIbHIMH, HETOBTOPHHUMH, a TOMY HisIKOT «KOHKYpEHII1
KOMIICTEHIIIi» He Bil0yBaEThCSI.

Ilognosaricenna NEepKaBHOTO OPraHy € HOTO «IpaBOOOOB’SI3KAMM», OCKITBKH
3a HaABHOCTI HEOOXiTHUX IOPUINIHHX (DAKTOPIB OpraH HE MOXKE HE peai3yBaTH CBOI
TTOBHOBKEHHS, BUCTYIIAI0YN K HOCIH Cy0’ €KTHBHOTO IIpaBa CTOCOBHO IiABIATHOTO
cy0’ekta. Amke cama (opMa Ha/Jae MOXJIMBICTh HAHOUIBII TOYHO BHUCBITIUTH
«IBOICTY» CYTHICTh 3a3HaYCHUX MOBHOBa)KEHBb: BKA3aTH IpaBa OpraHy, BOTHOYAC
JIaTH 3pO3yMITH HEHPHUITyCTHMICTh IXHBOTO He3acTOCyBaHHA. IIpH mboMy ciij MaTh
Ha yBa3i IO OpraH € NpaBo3000B’S3aHMM HE TUIBKU IIepel Jep)KaBo 1 Iepen
CYCHIIBCTBOM, ajie i mepen rpOMaJITHIHOM, 10 3HAWIIIO CBOE BiZOOpaXKeHHS y CT. 3
Koncrurymii Yipainn Big 28 gepsas 1996 p.

VY cywacHiil ep>kxaBO3HaBYil JIITEpaTypi Ta YHHHOMY 3aKOHOJABCTBI TEPMiHH
HIABIIOMYICTBY,  «IPEIMETH  BIJAHHS» 1  «KOJO  MiABIIOMYUX  CIIpaB»
BUKOPHCTOBYIOTECS SIK PiBHO3Ha4HI. OHAK 3MICT IIUX TEPMiHIB JEIIO HE CIIiBIIAJAE.
[TigBiIOMYiCTh € POJOBUM MOHATTAM, a MPEIMETH BiJaHHA — BHUIOBUM, OLUIBII
BY3bKHM 32 3MICTOM.
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MinBinomuicTh — ye wpuouuna 6xazieka HA KONO CYCHIIbHUX NYONIUHO-
npagosux GIOHOCUH, NOBHONPAGHUM CYO 'EKMOM AKUX GUCTIYNAE KOHKPEMHUN OpeaH
nyoniunoi énaou. OAHaK TOYHICTh Takoi BKa3iBKM Moke OyTH IOCSTHYTa JIMIIE
[UIIXOM BHU3HAYEHHS SKICHOI (3MiCTOBOI) Ta KUIBKICHOT (TepUTOpiasibHOT) crienupiku
neBHUX BiHOCHH. FOpuandHa BKkaziBka Ha 0COOMMBOCTI 3MICTy IIUX BITHOCHH caMe i
SBIIsE€ COOOIO TPEAMETH BilaHHs, ajie caMa Mo co0i JaHa BKa3iBKa HE HaJae
He0OXiTHOI TOYHOCTI 1 TIOBHOTH JIJIsl XapaKTEPUCTUKH ITiJIBiTIOMYMX TPABOBIIHOCHH,
OCKIJTBKH MICTHTB y €001 3arpo3y TEpHTOPIaNbHOTO «IIEPEXPENICHH» TOBHOBAXKECHb
pisHEx opraHiB. ToMy IpyruM eleMEHTOM MiIBIIOMYOCTI € TEepHUTOpiaNbHA
MiaBIAOMYiCTh. TepuTOpialIbHUN IMOKa3HUK BHKOPHCTOBYETHCS 3aKOHOJABIEM SIK
OIWH i3 3aco0iB sl BH3HAueHHs CQepu CYCHIJIbHUX BiTHOCHH, MOBHOBa)KHUM
Cy0’€KTOM SKHX BHCTyNa€ KOHKPETHHH OpraH IyOJIIYHOI BNaaW, i po3MeXyBaHHS
KOMIIETEHIIII OpraHiB, 110 BUKOHYIOTh OAHOPiNHI (YHKIIi], MalOTh PIBHUI MpPaBOBUIA
CTaTyc ab0 TOTOXHi TOBHOBAaXEHHSI B OAHOPIAHUX 32 3MiCTOM IPAaBOBiTHOCHHAX.

OpraHu JepkaBH K CKJIQJOBI YaCTHHH JIEP>KaBHOTO arapaTy BiIpi3HAIOTHCS
OIMH BiJi OAHOTO 3a TOPSAKOM YTBOPCHHS, BHAAaMH MAiSUILHOCTI, IO HHUMH
BHUKOHYETBHCS, XapaKkTepoOM Ta O0CATOM KOMIETEHIii, OCOOIMBOCTSMHU BHKOHAHHS
MOKJIQJICHNX Ha HUX IOBHOBKEHb, (HOpMaMU Ta METOIAAMHU 3IIHCHEHHS HUMHU
nepkaBHUX QyHKIIH. OTXe, Kracugikysamu X MOXKHA 32 TAKUMU KPUTEPISMU:

1. 3a micuyem y cucmemi oeprcagnozo anapamy:

— nepeunHi — BUHUKAIOTH y TIOPSAAKY HACTiTyBaHHS (MOHapX) abo (opMyOThCS
6e3nocepeJHbO HApPOAOM SIK JPKEPEIOM Bad 1 MaloTh NPEACTaBHULBKUI XapakTep
(Tpe3uaeHT, mapiIaMeHT);

— eémopunni — (OPMYIOTbCS NEPBHHHHMH OpTaHaMH, HOXOMSATh BiX HHUX 1
I3BITHI M (YPsA, HEHTpAITbHI OpraHd BUKOHABYO] BIIAJIH).

2. 3a nopaokom ymeopenns:

— 6ubOpHi — OpraHW, IO OOHMPAlOThCA Ha IIEBHHI CTPOK HACEIEHHAM YU
NIPEJICTABHUIBKIMH OpraHaMy (HamlpHKIan, TJaBa Jep)KaBH IEPeBAXHO Y
MPE3UICHTChKUX peCcryOllikax OOUpaeThbcsl HApPOJOM, a B MAapIaMEHTChKHUX —
apIaMeHTOM);

— NpU3HAYy8aIbHi — OpPTaHW, IO TIPU3HAYAIOTBCS TJIABOIO JEPXKaBH UM
BHIIECTOSIIIIMM 332 MJIETIIICTIO  OpraHoM (Hampukian, BiamoBigHo cr. 106
Koncturynii Vxpainm IIpesunmeHt YkpaiHu Npu3Haudae TONOBHHY cKiamy Panu
HanionamsHoro 6aHky YkpaiHw; MoJOBHHY ckiany HarioHansHOI pagu YkpaiHu 3
MUTaHb TeIeOa4YeHHs 1 paZiOMOBIICHHS);

— ycnaoxkogani — OpraHu, W0 YCHAJKOBYIOThCS B YKpaiHi BiACYTHi, aje sK
IIPUKJIAJ TT0Ca/Ia TIIABH AEPXKABU 32 MOHAPXITHOT (POPMHU MpaBITiHHS.

3. 3a nopadKom npuitHAmMMmMA piliens:

— konecianbHi — Ti, 10 TPHUAMAIOTH PIIICHHS IICIs OOrOBOPEHHS IUISIXOM
TOJIOCYBaHHA (HaNpHKiIafd, BianmoBimHo mo cr. 84 Korctutymii Ykpainm pimeHHS
BepxoBroi Pagm Vkpainu npuitMaroThcsi BHKIIOYHO Ha ii IUICHApHUX 3aciJaHHIX
LUISIXOM TOJIOCYBaHH);

— €0uHOHauanvHi — PIMIEHHS Bi IMEHI SKHX NPHHMAIOTECA KepPiBHUKAMHU
ocobucto (Hampukian, c1.41 3akoHy Vkpaimm «IIpo MicueBi mepxaBHI
aaMiicTpamii» Big 9 kBiTHs 1999 p.).
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4. 3a uacom pynkuionysanus:

— nocmitini — CTBOPIOIOTHCS HA HEBU3HAYCHUH CTPOK (0e3 0OMEXEeHHS TepMiHY
IiT), aje IX CKJIa] OHOBIIIOETHCS Yepe3 3aKOHOJAaBUO BH3HAUCHUI TEPMiH (HAIPUKIA,
MPEJICTABHUIIbKI OPTaHu JIeP:KaBH, CYA);

— mumyacogi — CTBOPEHI B YMOBaX HaJ3BHYAHOTO cTaHy a0o0 Ui BUKOHAHHS
NEBHOTO 3aBIaHHA (Hampukian, BepxoBHa Pama VYkpaiHm Moxe ¢opmyBatu
TUMYAcOBi CleliaibHi KOMICIT /Ui MiATOTOBKU Ta MONEPEAHBOTO PO3TJISLAY MUTaHb
a00 THMYacoBi CIigyi KOMicii Uit TPOBENSHHS PO3CHiAyBaHHS 3 MHTaHb, IO
CTaHOBIIATH CYCITITBHUH iHTEpec).

5. 3a mepumopicio oii:

— 302a1bHO0EPIICAGH] — TIOBHOBAKEHHS SIKMX MOIIUPIOETHCS HA BCIO TEPHTOPIIO
Jiep>kaBH (HaIIPUKIIAT, T1aBa JepKaBH);

—Micyegi — JHIIOTh y MEXax TEPUTOPIl aaMiHICTPATHBHO-TEPUTOPIAIbHOL
OIMHHMLI (HAIPUKIAA, MiCLIEBi Cyn).

6. 3a xapaxkmepom ma popmamu peanizauii deprcasnoi enaou:

3akonoxaBua BJaaxa. [lapramenm — 1ie TOBHICTIO a00 YacTKOBO BUOOPHUU
BUIIMH 3aKOHOJABYMHK 1 KOJETiaJbHUN MpeACTaBHULBKUI opraH aepxasu. CTymiHb
JIEMOKPAaTUYHOCTI Ta pealbHa pONb MapilaMeHTy B CHCTeMi Jep>KaBHHUX OpTaHiB
BHM3HAYAIOTHCS LJIO HU3KOK (DAKTOPIB i MOKYTh OYTH PI3HUMH B Pi3HHX KpaiHax.

[TapnaMeHTH BiZlirpalOTh BaXJIMBY POJb B yIPaBIiHHI KpaiHO, (GOpMyBaHHI ii
nepkaBHoi momituku. 11100 BuKOHyBaTH Taki BaxJuBi (yHKINI, caM HapIaMeHT
nosuHer Oymu JAl€3IaTHUM 1 palliOHaJIbHO OpraHi3oBaHUM, a came: 1) Oytu
HAIAIITOBAHUM 1O e(QEeKTUBHOIO (YHKIIOHYBaHHS, YHHMKHCHHS BHYTpILIHIX
KOH(IIIKTIB 1 9ITKOTO JOTPHMAHHS BIIACHOTO PETTIAMEHTY; 2) BOJIOMITH BCEOITHOIO
iHdopMmariieto mMpo cTaH cIpaB y Aep)kaBl Ha TOMY X PiBHI, IO I BUKOHABYA BIIAJIa;
3) MaTH JOMOMDKHI CTPYKTypH, ski O 3a0e3medyyBanu MOCTiIHHI KOMITETH Ta
ImaplaMeHTapiB aHANITHYHAMH MaTepialaMM 3 pi3HHEX HpoOJeM Iep:KaBHOTO
OyMiBHHIITBA, ITOJITHKH, CKOHOMIKH, KyJIBTYPH, OCBITH, HAYKH TOIIIO.

ITapnameHTH KpaiH CBITY € OJHONAIATHUMH Ta ABONasaTHUMU. OHOTATATHHMA
mapiaMeHT € TPHPOJHHM [UIsi YHITapHUX JepXaB, a JBONAJIaTHUH — JUIs
¢benepaTMBHNX JepkaB. BBakaeTbcs IO BEpXHS IanaTa IIPEJCTaBIsE iHTEpecH
cy0’exTiB  (enepanii. Ilpore € Takok yHITapHi JAepXaBH 3 JIBONAJATHUM
ImaplaMeHTOM. Y HHX BEpXHA IanaTa TPAAUIiHHO € MOMIPKOBAaHOIO i CTPUMYyeE
PEBOITIONIHHI PillIeHHS HU)KHBOT MaJIaTH.

Buninstoun oco0IMBy poiib MApJIaMEHTIB Y MOJITHYHOMY JKUTTI CYCIiIbCTBA Ta
JIeprKaBH, KOHCTHTYLI] ACSKUX KpaiH CHeLiabHO HATOJIOUIYIOTh HE TUIBKH HA TOMY,
IO TapJIaMeHT € BHIIMM OpraHOM JepXKaBHOI BIAIM, ajle I Ha TOMy, IO BiH €
€IMHAM 3aKOHOJIABYMM OPTaHOM JEPXKABU.

KoHcTuTymii * iHIIUX KpaiH 3 Ii€10 METOI0 3BEPTAIOTh YBary Ha Te, sIKi HOpMH
Ta MpaBWIa MalOTh MICTUTHCH Yy 3aKOHaX, II0 MPUIMAIOThCS MapliaMeHTOM. Tak,
guHHa KoHcTuTymis OpaHIii BCTAaHOBIIOE, IO B 3aKOHAX MOXYTh MICTHTHCh
IpaBuia, LIO CTOCYHOThCS «TPOMASIHCHKHX @paB Ta OCHOBHHX TapaHTii, IO
HAJIAI0ThCS TPOMAJISTHAM ISl KOPUCTYBAaHHS MyOJIiYHUME CBOOOIaMMI», «00O0B’SI3KIB,
II0 TOKJIAJAI0ThCs HalliOHATBHOO 00OPOHOI0 OCOOMCTO Ha TPOMAJSIH Ta IX MaiHOY,
«BU3HAYCHHS 3JIOYMHIB Ta MPABOIOPYIIEHb, a TAKOXK MMOKApaHHS 3a HUX» Ta iH. 3
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orjsimy Ha HopMmy cT.75 Koscrutynii VYkpainu, ge 3akpiluieHa cydacHa
KOHCTUTYIIi{HA TOKTPHHA HASIBHOCTI B JIep>KaBi €IUHOTO OpraHy 3aKOHOJaBYO1 BIIaIN
— BepxoBHoi Pagu VYkpaiHu, BiTUM3HSHE 3aKOHOIABCTBO XapaKTEPHU3YEThCS
MepeBaro MOPIBHAHO 3 MiAXOJaMHU IO BIAMOBIAHOT MPOOJEMH HU3KH OCHOBHHX
3aKOHIB JICSKHUX JepPKaB, IKi BITHOCATH [0 Cy0’€KTiB, HAUICHUX IIPABOM, IPUHHATTS
3aKOHIB, KpPIM MapJIaMeHTiB, TaKoX iHIN opraHu. Sk 3azHayaB B.®. [Toropinko, «...
Hama KoHCTUTYIIis BBaXkae MPiOPUTETHOIO came 3aKOHOAaBdy (yHKIir0 BepxoBHOI
Pagu, mporosomyroun mapiamMeHT HacamIepel .. 3aKOHOIABYUM OpPTaHOMY).
3akoHOaBYa (DYHKIIIS € 3aCaTHUUOI0 B JISUTBHOCTI ITLOTO MPEICTABHAUIIBKOTO OPTaHy.
fi 3pilicHeHHs 1ae 3MOTy MapyaMeHTy iCTOTHO BILTMBATH Ha BCi MOITHYHI MpOIecH,
oo BinOyBarOThCS B CYCHIJIbCTBI. Take pO3IMUpEeHHS Ma€e 3IiHCHIOBATHCS MO0
HaJlaHHS TIPEICTABHUIBKOMY OpTaHy IpaBa IPHHMATH 3aKOHU 3 OyIb-IKHX IHTaHb
3araJlbHOTO 3HAYEHHS, @ HE JIMILE THX, 110 BUYEPIHO BU3Ha4YeHi B KoHcTHTYyLii'.

[HImIOI0 OCOONMBICTIO CyyacHHWX MapiaMeHTIB € Te, 0 He B ycCix KpaiHax
3aKOHOJ]ABYa BJIAJa € BHKIIOYHMM TpHUBUICEM mapiaMmeHrtapiB. Tak, y
BenukoOpuTaHii NOBHOBR)XCHHSMU Ha BUAAHHS HOPMATUBHUX akTiB IlapiameHTOoM
HAJUSIIOTECS. MIHICTPH KOPOHH, OpPTaHH MiICHEBOTO YNPaBIiHHA, AHIITIKaHCHKA
IlepKBa, HesanexHi xoproparii. KoxkeH 3 mux opraxiB Ta opraHisamiii Mae IpaBo
npuiiMaTy, 3MiHIOBaTH YU CKaCOBYBaTH HOPMAaTHBHO-IPABOBI aKTH TIIBKU 3 CAHKIII1
— 3a JOPYYEHHSIM 4H 3 no3Boiy — llapmamenty. TakuM 4YMHOM, HiATPUMYETHCS
CYBEPEHITET BHUIIOTO 3aKOHOJIABUOTO OpPTaHy B MPABOBiii cdepi.

CrocoBHO YKpaiHd, TO HeoOXimHO mimkpecnuTH, mo Koucturymis Ykpainu
1996 p. ynepiiie B KOHCTUTYIIHHIA MPAaBOTBOPUOCTI YKpaiHU BHPOBaAMUIA JOKTPUHY
abcomoTHO OOMexxeHOi KommereHIl BepxoBHoi Pamgm VkpaiHu, akymymboBaHy B
cT. 92 OcHoBHOro 3akoHy. BoHa BCTaHOBNIOE 3aKpUTHIl NeEpeNiK IHTaHb, SKI
BepxoBHa Paga VYkpainu Bupilllye HUIIXOM TPUHAHATTS 3aKOHIB. TUM camMuM
KOHCTHTYIIIHHO 3aKpiIUTIOEThCI OOMEXEHHS C(epH 3aKOHOJABYOI MiSUIBHOCTI
IapJIaMeHTy, ocKinbkn BepxoBHa Pana Ykpainu He Mae paBa CXBaJIOBAaTH 3aKOHU 3
MMTaHb, HE BKIIOYCHHUX Y lei mnepenik. Takum uuHOM, KoHctutyuis Ykpainu
yTIBOpHJIA MEXaHi3M, SKHH BiIKPHB MPOCTIp AL TEPBHHHOI HOPMOTBOPYOCTI
Ipesunenra YkpaiHM Ta IHIINX OpraHiB BHKOHABYOI BIATM NIIIXOM HPUHHATTS
MiJ3aKOHHUX aKTiB 3 THTaHb, SKi HE BXOJATh Yy TMEpeIliK, 3aKpiljieHud CcT. 92
OcHoBHOTO 3aKoHy. 3a3HaueHe Ja€ BCi MIACTaBU CTBEPIKYBaTH, L0 JOKTPHHA
abcomoTHO oOMexeHoi kommereHIil BepxoBHoi Pamm VYkpainm kondmixrye 3 11
BU3HAUEHHSAM €JMHHUM 3aKOHOJAaBUMM OPraHOM, 3allepeuylour Ta BIUIMBAIOYH Ha Take
BH3HAYEHHS.

o x 10 NMPe3nAEHTCHKUX pecyOlik, TO B HHUX MapiIaMeHT y (opManbHO-
IOpUINYHOMY TUIaHI € OUTBII He3aIeKHWM. BiH, sk mpaBwio, He Moxe OyTH
pO3MyMIEHNH NpPe3uACHTOM. 3aKOHOJAaBUa IHII[iaTWBAa HAJNEKUTHh IEpIl 3a BcCe
nermyraraMm. OfHAaK HaBiTh 3a TAaKMX yMOB BUKOHABYa BIIaJla B 0c001 IIpe3nACHTA Mae
0araTo IUIAXIB BIUIMBY Ha ITapiIaMEHT.

BuxonaBuya Baana. Cucrema opraHiB BUKOHABUOI BJIAJH 3I1MCHIOE B JIepKaBi

! Opranu nepxasHoi Biagu Ykpaiuu : [Monorpadis] / [B. ®. Ioropinko, JI. T. Kpusenxko, H. I'. T'puropyk Ta in.] ; mmin
pen. B. @. Tloropinka. — K. : IuctutyT aepxasu i mpasa im. B. M. Koperpkoro, 2002. — 592 c.
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BHKOHABYO-PO3MOPAAYY MisIbHICTh. CHCTEMy OpraHiB BUKOHABUOI BJIa Iy, HAIIPUKIIA],
B YkpaiHi ctaHoBIATE: Kabiner MinicTpiB Ykpainu, MiHiCTepCTBa Ta iHIMI IEHTPabHI
OpraHy BUKOHABYOI BJIaJIU, MICLIEBi AepKkaBHi aaMiHicTpallii. BukoHaB4a AisjibHiCTH
OpraHiB JEP)KaBHOTO YIPABIIHHSA BHSABISAETHCS B TOMY, LIO BOHH BHCTYIAIOTh SIK
0e3mocepeTHbO BUKOHABIII BUMOT, III0 MICTATHCS B aKTax OPraHiB JAEp>KaBHOI BIIAJU
Ta BUIIECTOSIINX aKTaX OPraHiB JAepKaBHOTO ympasiiHHA. Po3nmopsgya misabHicTs
LUX OpraHiB BHPaXXa€ThCs B TOMY, LIO BOHH MPUIMAIOTh 3aX0JH Ta 3a0e3MeuyroTh
OUIIXOM ~ BUJAHHA  CBOIX  BJACHHX  akTiB  (pO3NOPS/DKEHb)  BHKOHAHHS
MiAMOPSAKOBAHUMU OpTraHAMH Ta OpTaHi3aliIMHM JaHUX BHMOT. YCS HisUIBHICTBH
OpraHiB Jep>KaBHOTO YIpaBJIiHHA 0a3ye€ThCs HA OCHOBI 3aKOHIB 1 IOKJIMKaHA
BHUKOHYBATH 3aKOHH.

VY Mexax BIacHOI KOMIICTEHIIi OpraHW Jep>KaBHOTO YIPABIIHHS HaJiIeHi
HeoOXifHOW Juis 1X (YHKIIIOHYBaHHS OIEPAaTUBHOK caMmocTiiHicTio. Ha Hux
MOKJIa/IeH] 3aBJaHHs 3 MPABOBOTO PETYIIOBAHHS Ta KEPIBHUIITBA PI3HUMHU cdepamu
KHUTTEMISUTFHOCTI CYCHIBCTBA Ta JepykaBu. Lli 3aBmaHHsS, Miclle Ta POJIb OpPraHiB
VIOpaBJIiHHS B JIEP)KaBHOMY arapari 3aKkpilUTIOIOThCSI B KOHCTUTYIIAX 1 MOTOYHHUX
aKTax.

3anexcno 6i0 cKknaOHocmi 3a60aHby I MeEPUMOPIANbHO20 Macuimaoy
OiAIbHOCIMI OP2aHU 0ePHCAGHO20 YNPAGIIHHA NOOLIAIOMbCA HA YEHMPATbHI Ta
micyesi. JIo yewmpanpHux BITHOCATBCS Ti OpPraHdH [ACP)KABHOTO YIIPABIIHHSA,
JUSUTBHICTD SKMX MOMIMPIOETHCS HA BCIO TEPUTOPII0 KPAalHN UM Ha TEPUTOPIIO AepiKaB
— cy0’extiB ¢enepauii. o micyesux opeanie O0epicasHozo YNpasiiHHA HAICKATh
OpraHM, JiSUIBHICTh SKHX OOMEXKYETbCS TEPHUTOPIEID OJHIED UM JICKUIBKOX
aJIMIHICTPAaTHBHO-TEPUTOPIAIBHUX OAMHHI. J0 X dYHClla BXOAATH BHKOHKOMH
MICIIEBHX OpTaHiB BJIaJIH, aMiHICTPAIi] AMPHEMCTB Ta YCTAHOB.

3anesricno 6i0 opeanizauiiino-npasosux popm po3pizuarome: a) ypsau; 0) paau
MIHICTPiB, IO MAalOTh CTAaTyC YpsAdy; B)MIHICTEpCTBa; T) AEpXKaBHI KOMITETH;
I) CIy>kOHM; €) TOJIOBHI ~ YNPAaBIIiHHA, YIPaBIiHHA; K) IHCIIEKIil; 3) areHTCTBA;
1) IenapraMeHTH; K) aaminicrpaiii. @opmMu opraHiB BUKOHABYOI BJIaAH caMmi 1o coli He
3aBKIM BH3HAYAIOTH IX MicIle, MPH3HAYEHHS, XapakKTep KOMIETEHIii, MPpHHIUIN
nmismeHOCTI. YacTo mi KpuTepil 3akpilleHi B HOPMAaTHBHO-TIPAaBOBHX aKTaX, IO
BCTaHOBJIIOIOTh MPABOBHX CTATYC THX Y IHIIHX OPraHiB.

3a nopaokom eupiwienna nidgidOMUUX NUMAHbL PO3PIZHAIOMb KONE2IANbHI Ta
00H00C060861 opeanu. Konezianshi opeanu — opraHizaliifHo Ta IOPHINYHO 00’ €THAHI
rpynu oci0, SKMM HaQJa€eThCs IepeBara MPH NPHUHATTS pIlIeHb 3 YCiX MUTaHb
KOMIIETEHI[II WX OpraHiB. Y KOJErialbHUX OpraHax pilleHHA NIpHUIMAaOThCS
OimpmricTio 1X wieHiB. KoieriambHICTE Hajmae MOXIMBICTD HaWOUIBII NPaBIIIBHO
BUPIITYBaTH CKJIaJHI MUTaHHS 32 y4acTIO CIeHialicTiB. O0H00c0006i opzanu — 1ie
OpraHy, B SKHX BHpIilIANTbHA BI3Ja 3 YCIX NHTaHb iX KOMIIETEHI] HAaIeXHTh
KepiBHUKY, KOTpHUH 040JIOE 1iel opraH. OHOOCOOO0BICTh 3a0e3meuye OnepaTuBHICTh
KepiBHHILTBA, BUKOPUCTAHHS 1HJMBITyalbHUX 3JI0HOCTEH 1 TOCBiAy KepiBHHKa, IO
MiABHIIYE iX IHAMBITYyaJIbHY BiAMOBINANBHICTE 32 pe3yIbTaTH POOOTH OpraHy.

3anexcno 6i0 xapakmepy, o00cazy ma 3MICHY ROBHO6AMNCEHb OPZAHU
0epiHCcasnozo0 yNpaeiiHHA RHOOLIAIOMbL HA OpP2aHU 3d2ANbHOI, 2any3e8oi Ta
cneyianbHOi KOMNnemeHyii.
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[IpoBiHY poJIb Y CUCTEMI OpraHiB JIEP)KAaBHOTO YIPABIiHHS BUKOHYIOTH ypsou.
QoHN € BuWUMU SUKOHABUUMU A PONOPAOHUMU OP2AHAMU OepHCcasu ma
0YONIoIOMb  YCI0 CUCEMY Op2anié O0epiicasHo20 YnpaeninHA. BiamoBigHoro 1o
3aKOHOJABCTBA HA YPSAAM TOKIATAEThCS 3aBAAHHSA 13 3aralpbHOTO KEpiBHUITBA
eKOHOMIKOI0 Ta COIIalbHO-KYNbTYpPHHM TOCIIOJapCTBOM KpaiHH, po3poOmi Ta
3IICHEHHIO JIep)KaBHUX OIOJIKETIB, 3aXHCTY IHTEPECIB JIep)KaBH, OXOPOHI BIACHOCTI
Ta CYCIHIJBHOTO TOPSAKY, 3a0€3MEYeHHs Ta 3aXHCTy MpaB Ta CBOOOJ TPOMAIsH,
3a0e3nedueHHs IepKaBHOI Oe3IeKn Ta iH.

I'naBa nep:xkaBu. OHEM 3 HAHBaXIIMBIIIAX €IEMEHTIB JepP>KaBHOTO MEXaHi3My
€ riaBa nepxasu. Inasa deporcasu — ye ocoda, saxa 3aimae opmanvHo suuge micye 6
cmpyKmypi  0epicasHux — iHcmumymie i 800HOUAc — 30IUCHIOE  QYHKYIIO
npedcmasHuymea camoi oepoicasu 6 yinomy. 3 iHwoco 60Ky, enasa Oepaicasu
POo32110aEmbCa IK 00UH 3 i1 GUUUX OPeaHis.

[HCTUTYT TNaBM nepkaBM BUHHK 1 c(OpMyBaBCS B TMEpioA CTaHOBICHHS
cydacHoi JepikaBHOCTI. Moro cTaTyc 3aieuTh Bix GOPMH IepiKaBHOTO MPaBIiHHS,
MPUAHATIN y Tii 4 iHIIH KpaiHi. PeanbHa poib raBu AepikaBu y 3[MiHCHEHHI BIAJH
0arato B 4OMy 3yMOBJICHA il iCHYIOUHM MONITHYHUM PEKHMOM.

V kpaiHax 3 MOHapXiYHUMH (POpPMaMH MPaBIIiHHS TTABOIO JEPKaBH € MOHAPX, 3
pecnyOiKaHCBKMMH — MPE3UICHT.

OcoOIMBOCTI KOHCTUTYLIHHOTO CTAaTyCy TIaB Aep)KaB BU3HAUAIOTH 1 XapakTep iX
IIOBHOB@XEHb. Y MPE3UICHTCHKUX pECHyOJiKax TiaBa MAepXKaBU OHEpXKye CBiit
MaHJaT BiJi BUOOPYOro KOPIYCY 1 3aBXKIAM HAAUICHHH IIHPOKMMHU 1 peaTbHUMH
MOBHOBaXKCHHAMHU. TyT MPE3UIEHT € TOJIOBHOIO JIAHKOIO B JIep:KaBHOMY MeXaHi3Mi Ta
BiZirpae 4y He HAHBaXJIUBINIY POJNb y AEPKABHO-TONITUYHOMY JKUTTi. 3a3HaducHE
BUIILIE CTOCYETHCS 1 TJIaB JeprkaB y JEIKUX KpaiHax 3i 3MIIIaHOIO pecIryOIiKaHChKOI0
(hopMoro TpaBIiHHA. Y MapiJaMEHTCHKHX PECIyOJlikax MPe3HICHT OTPUMYE MaHIAT
BiJl MapiIaMeHTy, i Horo BiIaja € MOXiAHOI Bix HpOTO. ToMy BiH, SIK IPaBHIIIO, HE MAE
CYTTEBHX BIAIHMX IIOBHOBaXXEHb 1 peayi3ye CBOIO KOMIICTEHIIIO 31eOLTBIIOro y
B3aemomii 3 ypsaoMm. CraTyc Takoro Npe3ujieHTa B I[JIOMY aHAJOTIYHUH CTaTycy
TTIABU JICP>KaBH B ITApIaMEHTCHKill MOHapXii.

Jns po3yMiHHS TIPEICTaBHUIBKOI CYTHOCTI IHCTHUTYTY IPE3HIICHTa Ba)KIIHBE
3HAYCHHsI Mae€ Horo (QyHKIiOHAIbHA XapakTepucThka. OCKUIbKM ICHY€E HHU3Ka
(byHKIIN, SKi BUIUTMBAIOTH 13 caMoi IPHPOAN TTABU AEPKABHU SIK OPraHy, KOTPUH €
YOCOOJIEHHSIM €THOCTI 3aKOHOJIaBYOi, BUKOHABYOI Ta CYJOBOI BIIAJU B JEpiKaBi, 0
MpeJICTaBIse ii K BCEpEAMHI KpaiHu, Tak 1 3a il Mexxamu. DyHKIIOHATLHUI CTATyC
Ipe3uJIeHTa, Ha OyMKY AESKHX MOCHITHUKIB, BUIUIHBAE i3 CTPYKTYypHOTO, TOOTO
MicCIIsl 1 POJIi TIIaBH JIepKaBH Y CUCTEMI JIepKaBHUX OPTaHiB, II0 BU3HAYAIOTHCS HOTO
(bYHKIISIME, KOMITETCHIII€I0 Ta BiITOBIJaJIbHICTIO.

Tak, mpencTaBHHIbKA (YHKIIS CKJIANAETBCA 3 II'STH TIPYH HOBHOBAXCHB:
1) MONITUYHI: MPEJCTaBIISIE €IHICTh OPTaHIB 3aKOHOAABYOI, BUKOHABYOI Ta CyIOBOT
BJaAM, BIUIMBAaE€ Ha iX (opMyBaHHsA Ta (YHKI[IOHYBaHHS, a TaKOX y BHIIAAKY
BUHUKHEHHS CyNEpeYHOCTeHl MiK HHUMH 3HIHCHIOE BepXOBHUH ((popManbHUHA i
HedopManbHUA) apOiTpaxk, y4acTb y 3aKOHOTBOPUOMY IIporieci (y Meax IbOTro
npouecy IIpesumentT YkpaiHH Mae NMpaBo 3aKOHOJABYOI iHII[IATHBH, HABITh OLIBIIC,
BiH Ma€ MpPaBO HAJaBaTH 3aKOHOIPOEKTaM HeBiakmaaHoro crarycy. Lle Hacmimox

81



MHUHYJIOTO, KOJM YKpaiHa po3BHBAJaCh SK NMPE3UACHTChKA pECIyOllika, ajpke Taki
IpeporaTHBY MPUTAMaHHI CYyTO MPE3HACHTCEKUM peciyOmikam. [IpaBo 3akoHOgaBYOT
iHiniaTuBU 103BoJsie Ilpe3uneHTy YkpaiHu mopymyBaTd MUTaHHS MIOAO pealtizamii
KOHCTHTYI[IHHUX T0JIOKEHb, MPUBEICHHS YMHHOTO 3aKOHO/ABCTBA Y BIAMOBIIHICTB
o Koncturymii Ykpainu. IlpesuneHT YkpaiHH KOPHCTY€ThCS BUKITIOYHUM IIPABOM
mogaBati 10 BepxoBHoi Pamm YkpaiHu 3aKOHONPOEKT IMPO BHECEHHS 3MiH 0
po3ainiB 1, 3, 13  Koncruryuii VYkpainu (ct. 156 Koucturynii  Ykpainu) Ta
MPU3HAYATH BCCYKPATHCHKUH pedepeHayM Ul 3aTBEpKeHHS IUX 3MiH (II. 6 cT. 106
Koncrutymii Vkpaiam). KpiMm ydacTi B 3aKOHOTBOPUOCTi, IJIaBa HAIIOi AEPXKaBU
MOJKE BHJ/IaBaTH BJIACHI HOPMATHUBHO-TIPABOBI aKTH, POTOJIOIIYBaTH pedepeHaym 3a
HApOAHOIO iHimiaTWBOIO (BigmoBigHO M0 3akoHy Ykpainu «IIpo BceykpaiHCBKHit
pedepernym» Bix 6 muctomana 2012 p.), 3aificHIOBaTH ckacyBaHHsS akTiB KaOiHery
MinictpiB Ykpainu Ta akrtiB Pamm wmiHicTpiB ABTOHOMHOi PecnyOmiku Kpum);
2) npuruiomaTtiyHi: came IIpe3uaeHT 34e01IbIIoro peanxi3oBy€e 30BHIMIHBOMONITHYHY
¢yHKIiI0 B VYKpaiHi, NMPEACTaBISE NepKaBy B MDKHApOJHHX BiHOCHHAX, Bele
[IEPErOBOPH Ta YKJIAJa€ MIKHAPOJHI OTOBOPH BiJ iMeHI YKpaiHu, BiH mpuiimMae
pIllICHHS TPO BU3HAHHSA YKpPaiHOW IHIIMX I1HO3EMHHUX JepXKaB, MPU3HAYAE Ta
3BIJIBHSE TJIaB AWIUIOMATHYHHX NPEACTABHULTB YKpaiHU B iHIIMX Jep)kaBax 1 MpH
MDKHApOJHUX oOprasizamisx; 3) KaapoBi: 3IIHCHEHHS ICTOTHOTO BIUIMBY Ha
(dbopmyBaHHSI OpraHiB AepkaBHOI Biagu. [lepeayciM HEOOXiqHO 3BEpPHYTH yBary Ha
3patHicTh [Ipesnnenta YkpaiHH BINIMBAaTH Ha TOYaTOK BHOOPIB 70 MapiaMeHTy Ta
po3nyckaru ioro. 3okpema llpesunent Ykpainu, 3rigHo 3 cr. 106 Koncrturymii
VYkpainu, Mae mpaBo MPHU3HAYUTH N03aueproBi Bubopu 10 BepxoBHoi Pagu Ykpainu
(1. 7), a TakoX MPUNHHSE i TOBHOBAXEHHS, SKIIO MPOTATOM TPUILUATH THIB OJHIET
cecii MIIeHapHI 3acilaHHs He MOXYTh posnodatucs (. 8); 4) IepeMoHialbHi: IiiaBa
JICp’KaBU HAropo/DKYE CHEIlaIbHUMH  BiJ3HaKaMu (OpACHAMH Ta MEJAJISIMH),
OpUCYKye TOYECHI 3BaHHS, BHUPINIye THTaHHA 10O TPOMAJSHCTBA;
5) oprawnizariifHo-ifeonoriudi (MOCTaHHSA MO HApOAy YW IApJIaMEHTy, B SKHX
BHM3HAYAIOTHCS 3aX0¥ BHYTPIIIHBOI MONITUKK JiepkaBu). [Ipe3auseHT He nuiie nojae
HapliaMeHTy iH(pOpMaIiio PO CTaH CIpaB, ajie ¥ MPOIOHY€E A0 HOTO YBAarW 3aXO[H,
IIPOBEACHHS SIKMX BiH BBaXkae HeoOXimHuM 1 forinsHuM. Tax, [Ipesunment Ykpainw,
srigHo 3 1.2 cr. 106 Koncrutyuii VYkpaiHn 3BepTaeThCcs 13 IMOPIYHMMHU Ta
[03a4eproBUMH MOCIaHHAMH 10 BepxoBnoi Pagm VYkpainm mpo BHyTpimHe Ta
30BHIIITHE CTaHOBHIIE  YKpaiHHU. Orxe, B Konctutymii  Ykpainu
IHCTUTYIIOHATI30BaHO PO3MO/LI 3araJIbHO/ICP’KABHOT TOJIITHUKHM Ha JIBi: HA 30BHIIIHIO
MOJITHKY 1 MOMITHKY OOOpOHHM Ta Oe3mekd, Ska MPOBOAMTHCS [Ipe3uneHToM SIK
HAMBUIMM IPEJACTABHUKOM

AHaNI3yI0uM BIUTHB TJIaBH AEpXKaBH Ha (YHKIIOHYBaHHS OpraHIB BUKOHABYOI
BJIaJH, CJiJl MaTH Ha yBa3i, OI0 B JESKHX BUIAJKaX BiH Oepe y4acTh y poOOTi ypsimy.
Taxk, BigmoBigHO 10 4. 2 cT. 113 KonctuTymii Ykpainu, ypsn Hece BiANOBITANBHICTh
nepen [pesunenrom Ykpainu. Taka neranmizamis He XapakTepHa JUIS KOHCTHUTYIIH
€BPOMEHCHKUX KpaiH, aJpke B OUIBIIOCTI 3 HUX MpOLeAypa BHCYBaHHS KaHIUAATa y

! 3asup H. B. HaposHe npeicTaBHUITBO: CYTHICTh, Cy0 €KTH Ta 0COGIMBOCTI 3iiiicHenns B Ykpaini : [Monorpadis] /
H. B. 3asup — JIynpk : [IpAT «BonnHcbka ob1acHa apykapHs», 2012. — 300 c.
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MpeM’e€pu HE MPONHCAaHA TaK, K B YKpaiHi. Alle HaBiTh SKIIO 33 MPE3UJACHTOM i
3anumaeThes (opMaTbHE IPaBo BUOOPY KaHAWJATa B IIPeM €PH, HAa MPAKTUIl HOTO
iHiniaTBa oOMexxeHa. He OyBae BumajkiB, Koy O TjiaBa Jep)KaBH HE 3alPONOHYBaB
chopMmyBatu ypsiz Jigepy napTii a0o 4iTko oopmIIeHOT Koaillii, 1110 Mae OUIbIIICTh
Micup y mapiaMeHTi. MoXIHBOCTI Ui OinbInoi iHIIaTHBU BiIKPHUBAIOTHCS JIHIIIE
TOJi, KON B MaplaMEHTChKHX MapTii BHHHUKAIOTH TPYHZHOLI NpH (OpMyBaHHI
Koaimii. Ajie 1 B TaKOMy BUMNAJAKY MPE3UJCHTH TOBOAATH ceOe K MOJepaTopH, a He
SK Tocmomapi KpaiHuW, sKki OaxkaroTe cdopmyBaru kabiHer mim cebe. Take ix
caMOOOMEeXEHHS BHKIHKAHE IPOCTOI0 OOCTaBHMHOIO — y KpaiHax EBpoIeiichkoro
Co103y TiIBKM TIApJIaMEHT, a He MPE3UJCHT MOXKE BIANPABUTH YPSI Y BIICTaBKY.
Bunstok cranoButh [lopTyramis, ane i TaM 11e IpaBo He € aOCOIIOTHHM.

Jlocmikyroun BIUTHB TJIaBU JIepikaBH Ha ()OPMYBAHHS OpPTaHiB CyZOBOI BIIAIH,
CIiJl MaTH Ha yBa3i, II0 caMe HOMYy HaJaHa TpeporatMBa MpHU3HAYaTH CYAJIIB 1
mpokypopiB. 30kpema B YkpaiHi (pakTHUHO iCHye MOTpiiHAa cucTeMa opraHizamii
cynosoi Bnamu: Koucruryniitauit Cyn Ykpainu, cyau 3araibHOi FOPHCIOHKINT Ta
Mpokyparypa (ocTaHHs He € HOpPMaIbHO YaCTHHOIO CYJIOBOI CUCTEMH, IIPOTE BUPILIYE
YHCJICHHI 3aBJaHHs CynoBOi rinku Brnaau). llloxo 3arampaux cyxis, To [Ipe3uneHt
VYxpaian, 3rigHo 3 4.1 cr. 128 Koncrutymii, 3xilicHIoe mepire IpH3HAUYCHHS
npogeciitnux cyanis. Kpim toro, B VYkpaini nie Buma pama rocrumii, kotpa
BignmoBizHo 1o m. 1 4.1 cr. 131 Koncruryuii VYkpaiHm BHOCHUTH TOIAaHHS Ha
IpuU3HAYeHHS CyAmiB Ha mocamu. IIpesmmeHt VYkpainwm, 3rimHo 3 4.2 cr. 131
Koucrurynii Ykpainu, npusHadae Tphox wieHiB 1iei Pagu. Kpim toro, mo Hei 3a
mocazior BxonaTh npuszHaueHuil [lpesunmentom VYikpainu ['eHepanbHUil mpoKypop
VYkpainu, a takoxx npusHadeHuil Ilpesunentom Vkpainu 3a noganusam Ilpem’ep-
MiHicTpa Ykpaiam Minictp roctumii Ykpainu (4.3 cr. 131 Koncrurymii). Jocuts
MOTYXKHHUM € TakoX npaBo [Ipe3unenra Ykpainu, 3rigHo 3 1. 23 cr. 106 Koncrurymii
VYkpaiHu, yTBOPIOBaTH CyAM Yy BH3HAUCHOMY 3aKOHOM HOpPAAKy. BimHOcHO
Koncrurymiitnoro Cyny Ykpainu, to Ilpesmment Ykpainm, 3rigHo 3 4.2 crT. 148
Koucrurynii Ykpainu, npusHadae micte Horo cymaiB. Kpim Ttoro, IlpesumeHT
VYxpaian, sriggo 3 4. 1 cr. 122 Konctutymii Ykpainm, npusHadae ['eHepambHOTO
IIpoKypopa 3a 3rogofo BepxoHoi Pamm Ykpainw, xoua 3BUNBHSE Horo 3 mocaan
CaMOCTiHHO.

AHami3yloun BIUTHB TJaBU JAEPXKaBH Ha (PYHKIIOHYBAaHHS CYHOBHX OpTaHiB
BIagM, 0auMMo, IO HAHOUTBII TPOXYKTHBHHAM BapiaHTOM TAaKOTO BIUIUBY €
3BEpHEHHS TJIaBU JAEpkaBH 10 cydy. 3okpema [IpesuneHt YkpaiHu, 3rimHo 3 4. 2
ct. 150 Koncruryuii Ykpainu, Moke 31iliCHIOBAaTH 3BepHEHH:S 10 KoHCTHTYyLiHHOTO
Cyny YkpaiHu npo KOHCTUTYIIHHICTh 3aKOHIB Ta IHIINX NPABOBUX aKTiB BepxoBHOT
Pamu VYkpainm Ta akTiB caMoro riaBM JepkaBH. KpiM Toro, BiH Mae mpaBo
3Bepratuch 10 KoncrutymniiiHoro Cyny Ykpainu 3 nuTaHb O(QiI[iifHOTO TIyMaueHHS
Koncrutymii Ta 3akoniB Ykpainu. Bigmoigrao 1o 4. 1 ct. 151 Konerurymii Ykpainu,
I7IaBa JIep)KaBH MOXKe 37IHCHIOBATH 3BepHEHH: 10 KonctutymiHoro Cyny Ykpainu
3 muTaHb BiamoBimHocTi KoHerurymii YkpaiHM YMHHUX MIKHapOTHHX IOTOBOPIB
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Vkpainu, a TakoXk THX J0rOBOPIB, 110 BHOCATLCA 10 BepxosHoi Pagu Ykpainu'.

Otxe, MOXKHA CTBEPIKYBATH, IO XapaKTEPHOI OCOOIMBICTIO (DYHKITIOHYBaHHS
cyyacHoi YKpaiHM € Te, L0 IJlaBa Jep)KaBU BUCTyHae Hacamiepen SK apOitp,
3a3BUYall 3a0€3MeUyrun y3Tro/KEHY AISUIbHICTh JEp)KaBHUX OPraHiB, IO ChOTOMHI
BKpail BaXJIMBO Jjs MOJAJBIIOTO JEMOKPAaTHUYHOTO PO3BUTKY VYKpaiHu. Inmei
MPE3UICHTCEKOro apOiTpaky OyJiM BTiJIEHI i Ha yKpaiHCbKOMY IpyHTi. KoHcTHTyIs
VYkpaiHu BH3HAuUWIA IOPUIWYHY HeE3alekHicTh [lpesumeHta YkpaiHu Bij I1HIIUX
JIep’KaBHUX OpraHiB, [0 3yMOBIIEHAa JIETITHMAII€I0 NPE3UACHTCHKOI BIIAAU
Oesmocepenabo  HapomoM. IloBHoBaxkeHHs Ilpesmnenta VYkpaiHm MaioTh OyTH
CIIpsIMOBaHi Ha 3a0e3MeYeHHs B3a€MO/Iii MiXK 3aKOHOJaBYOI0 Ta BUKOHABYOIO T'JIKAMH
Bragu. Tak, B odimiliHomy mpoekti Koncrurymii Ykpainu Bix 24 mortoro 1996 p.
3azHavanocs: «lIpesmmeHT YkpaiHH cIpusie y3TOIKEHOCTI y iSUTBHOCTI OpraHiB
JIep>KaBHOT BJIa/IM, IX B3a€EMO/II1 3 OpraHaMy MiCIICBOI'O CAaMOBPSAYBaHHS.

CynoBa Baaaa. Baxuse Miciie B MEXaHi3Mi JAepKaBH 3aliMae CHCTEMa CYIOBUX
OpTaHiB, OCHOBHOIO COLIAJIHOIO (DYHKIII€I0 SKUX € 3MIHCHEHHS IPaBOCY s,

TepMiH «cymoBa BllaZia» BXHMBAETHCA B PI3HUX 3HAYCHHsIX. MoxHa
CTBEpAXKYBaTH, II0 CyIOBa Bilaja — L€ Cy[, CHCTeMa BiAMOBITHUX YCTaHOB, ab0 BCi
cymu. Koncrutymist Ykpainm wmictuth posnin «CynoBa Biama», 1€ 3aKpiluIeHO
HOPMHM, IO BH3HAYAIOTh HE JIMIE KOMIETEHII0 PIi3HUX CYyHiB, ajle W OCHOBHU
moOyJOBU CyNOBOI CHUCTEMH, MpPABOBE TIOJIOKEHHS CYAIIB, MPUHIMIHN CyI0BOI
IISUTBHOCTI.

CynoBa Biaga — 1ie BUJ BJIaJd, SKy 3[IiHCHIOIOThH BIIMOBIAHI opraHu. Biana ue
HE TIJIBKY Ti UM 1HIII YCTAaHOBH, NIOCAA0BI 0co0H, ajie 1 Ti QPyHKIIi, IKi iM HaNek aTh,
3AifiCHeHHS IUX (QYHKHiM Ta iX peaii3amis. AHai3yl04M IOHATTS CYZOBOI BIIAIH
OyIt0 6 HENPaBIIBLHO BECTH MOBY ITPO Hel sIK PO Jep KaBHUI OpraH, BIajia Iie Te, o
LIel opraH MOe 3pOOHMTH B CHIJIY CBOiX MOXJIMBOCTEH, 11 TOBHOBAXCHHS, (YHKIIis,
ase He 11 BUKOHaBeNb. | ToMy, roBopsaH 1po OyAb-SKy BIagy HEOOXiTHO BECTH MOBY
HE TPO OpTaH UM CHCTEMy OpTaHiB, IO ii 3IHCHIOIOTH, a PO IPaBo, 3aCHOBAHY Ha
IpaBi MOXKJIMBICTh LIMX OpPTraHiB BUKOHYBATH BIAMOBIIHI il Ta caMe BUKOHAHHS IIUX
i,

CynmoBa Biaga 3MIHCHIOETHCS NUISIXOM  KOHCTHUTYIIMHOTO, IIMBLIBHOTO,
aJMIHICTPATHBHOTO Ta KPHUMIHAIBHOTO cyaouuHcTBA. CyAOYMHCTBO Tependavae
3aKOHO/ABYE PETYIIOBAHHS BCHOTO MOPSAKY AISUTBHOCTI CYy IIJISIXOM BCTaHOBIICHHS
IpoIeCyaTbHOI TPOIEAypH, IO TapaHTye IIpaBa Ta CBOOOANW OCOOM, 3aKOHHICTH 1
CIIPaBEUIMBICTh PillICHb CYY.

HaiiBaxxnuBimoro (QyHKIIEIO CyZOBOi BIaAW € — 3HIHCHEHHS MPaBOCYIISL.
IIpaBocynns e BHKIIOYHA KOMIIETEHINsT cyqoBoi Bmaau. [Ipore kpim 3xificHeHHS
MPaBOCY/AS CyJOBa BilaJia Ma€ i HU3KY IHIINX, IPUTAMAHHUX i IIOBHOBaXXCHb, 10
SKAX HaleXaTh: KOHCTHTYLUIHHWHA KOHTPOJb, KOHTPOJIb 3a 3aKOHHICTIO Ta
OOTPYHTOBAHICTIO PIIIeHb i Jil Jep’kaBHUX OPTaHiB, MOCATOBHX OCi0 i AepiaBHUX
ciryOOBIIIB Yy BHIAAKY IX OCKapXKEHHS B Cy[i; KOHTPOJIb 3a 3aKOHHICTIO Ta

! Hetpumun O. B. ®opma siepkaBHOro npasiinusg B Ykpaidi: 10 momyky ontumaisioi mozeni / O. B. [etpuiun,
B. €. IIportacosa // Ilpobnemu oprauisanii aepxaBHoi Blaan B YKpaiHi B KOHTEKCTi IOJNITHKO-IPaBoBOi pedopmi :
marep. MeToA. ceminapy (2 kBit. 2008 p.). — K. : InctutyTt nepxasu i mpasa im. B. M. Koperskoro HAH Ykpaiun,
2008. - C. 11 -12.
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OOTIPYHTOBAHICTIO apelITiB, IO MPOBOMAATHCSA OpPraHaMH CIIiJCTBa; PO3’SICHEHHS 3
MIPUBOJY MTUTAHb CYIOBOI MPAKTHKU; Y4acTh Y POPMYBaHHI CYAIIBCBKOTO KOPITyCYy Ta
HU3KA 1HIIMX.

TakuM YUHOM, Cyd0Ba BJIAAA — ye HAOAHi CHeyianbHuM op2amam 0epiicasu
(cy0am) noeHO8axdCeHHs 3 BUPIUIEHHSA NUMAHL, WO BiOHeCeHO 00 iX KomnemeHyil,
BUHUKAIOMb NPU 3ACTHOCYBAHMI NPABA, MA peani3ayis Yux NOGHOBAICCHb WIIAXOM
KOHCMUmMYYiiuHo20,  YUBLIbHO20,  KPUMIHAIbHO20,  AOMIHICMPAMUEHO20  mMda
apoimpasicHo2o  CyOOUUHCMEa 3 OOMPUMAHHAM — NPOYECYANbHUX — (QOpM, WO
CMBOPIOIOMb 2apAnHmii 3aKOHHOCMI MA CNPAeOIUBOCMI PilUeHb, K NPULLMAIOMbCSL
cyoamu.

Cyooea énaoa mae HU3KY ocobaueocmeil, a came: 1) e BUJI Jep>KaBHOI BIIAIN.
Bona 3xilicHIOETBCS Iep)KaBHUME OpTaHaMHM, BHPakae BOJIO JEpKaBH, ii 3MICTOM €
JIEpYKaBHO-BJIA/IHI MMOBHOBAXXCHHSI; 2) BOHA HAICKUTHh TUIBKH CyAaM — JEpKaBHUM
opraHaM, IO CTBOPIOIOTHCS Y BCTAHOBJICHOMY TOPSAKY, OPMYIOTECS 3 JIIOAEH, SIKi
3IaTHI HAa OCHOBI CIIEIiajbHOT MIATOTOBKH Ta BIIACHUX SKOCTEH 3IHCHIOBATH
MPaBOCY IS Ta pealli3oByBaTH Cy/IOBY BlIaay B iHIIMX ¢opmax. Jo ckiaxy cyay Kpim
CYZIJiB, sIKi AifOTh Ha podeciiiHiil OCHOBI, MOKYTbh BXOJIUTH NPEICTaBHUKU HAPOLY,
KOTpi THMYacoBO BHKOHYIOTh CBOI (YHKIii 13 3IifiCHEHHS TIpaBOCYIAS;
3) Bukimo4HicTh cynoBoi Binaau. CynoBy Biany 3OiHMCHIOIOTH Tinbku cynu. Hi
3aKOHOZABYi, HI BUKOHABYi, Hi iHIII JEpXKaBHI OpPraHH, MOCamOBi O0COOH, IepiKaBHI
CITy>KOOBIIi, TPOMAJICBKI OpraHizamii He MalOTh MpaBa BOJOMITH TMOBHOBA)KEHHSIMH,
0 HaJexath Juie cyay abo mepeOupaTd Ha cebe 1i TTOBHOBaKCHHS;
4) He3aNneXHICTD i CAMOCTIHHICTD SIK XapaKTePUCTHKH CyIOBOT BIQAN NP 3I1HCHEHH]
CBOIX (YHKIIH Cymmi MiAKOPSIOTBCS JHIIE 3aKOHY. BTpydaHHS B CYIIIBCBKY
JISUIBHICTB NIPU BUPIIICHH] CYIOBHX CIIPaB € 3JI0YHHOM IIPOTH MPABOCYIJIS Ta TATHE
3a co0OK KpUMIHAJIBHY BiANOBiNanbHiCTh. CaMOCTIHHICTE CYJOBOI BJIaJl O3HAYaE,
o CyJOBi (QYHKIII Cyl HE pO3IUILe 3 IHITMMH Iep)KaBHUMH OpPTaHaMH, a PIlICHHS
CyAy He TOTpeOyIOTh OyIb-sKHX CAaHKIIH YM IiATBEpPIUKEHHS; 5) IporecyarbHH
MOPSIOK  TiSUTBHOCTI 3HAYMTh, MIO TiABKM 3aKOHOM BCTaHOBIIOIOTHCS MpPaBUIIA
JISTIBHOCTI CyMy Ta TPHHHATTS HUM pIlICHHS B KOHKPETHHX cHpaBax. BiH
BCTAHOBIIIOE TIPOIECYANIBHY (OpMY SK CYHOBHX [iif, Tak 1 CylOBHX pilleHb Ta
JIOKYMEHTIB; 6) 3M1iiCHEHHS MOBHOBAXXEHb LUIAXOM CyHO4YMHCTBA. CyJIOUYMHCTBO 1€
IiSUTbHICTh, sIKa TOYHMHAETHCS 32 HASBHOCTI IepeadaueHHX 3aKOHOM ITiJICTaB
(HeBM3HAYCHICTh ¥ KOHCTHTYIIIHHOCTI HOPMaTHBHOTO aKTa Ta BiJIIOBITHE 3BEPHCHHS
no Koncruryuiiinoro Cyny; cmip, 10 BUHUK 3 IMBUIBHHAX TPaBOBIJHOCHH Ta
3BEpHEHHS O CyAy 3a 3axHUCTOM TIpaBa 4YM 3aKOHHOTO iHTepecy; (akT
aIMIHICTPaTUBHOTO IIPABOMOPYIICHHS; BHSABICHHSA O3HAK 3JIOYMHY; EKOHOMIUHHMI
CITip, 110 BUHUK y cepi yIpaBlIiHHS Ta 3BEPHEHHS B apOiTPaXXHUH CYT).

OpraHu npoxypaTypu. Baxxise 3HaueHHS B AepKaBHOMY MeXaHi3Mi Bifirpae
CHCTEMa OpraHiB NpokypaTypu. BoHa Oyma Ta 3aiHIIaeThCs ONHUM 3 OCHOBHHX
IIPABOOXOPOHHHUX OpraHiB VYKpaiHW, SKHH Bigirpae ICTOTHY poOJb y MeXaHi3Mi
CTPUMYBaHb 1 IPOTHBAr Ta 3aXKCTi MPaB JIFOAUHH.

MeTor0 IPOKYPOPCHKOT HisTBHOCTI € 3aXHCT IpaB 1 CBOOO JFOMMHY, 3arajlbHIX
IHTepeciB Jep)KaBH Ta CYCIIUIBCTBA, IIO0 OXOIUTIOE Pi3HI MPOSBU MISUTBHOCTI B MEKax
MOKJIAJCHNX Ha MPOKyparypy (QyHKIiH moxo: 1) cipusHHS B peaizalii Takux mpas i
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cB00O/T; 2) HEMOMYIIEHHSI 1X MOPYIICHD MUITXOM HOTEPEKSHHS OCTaHHIX 1 HAIVISILy 3a
JOflep’kaHHSIM TAaKMX IpaB, CBOOON Ta iHTepeciB 3 OOKy IHIMMX YIOBHOBAXEHHX
opratiB; 3) BiZIHOBJICHHS NpaB Ta IHTEPECIB, MOPYLICHUX HEMPABOMIPHUMH [isIMH;
4) NpUTSATHEHHST [0 BIAMOBINAJIBHOCTI BHHHUX Y TOPYIICHHI mpaB, cBoOOA Ta
iHTepeciB.

ITpoxyparypa YkpaiHu He HaJSKHUTh N0 XOOHOI TUIKMU JEepikaBHOI BIaay, ILIO
MOPOJKYE TIONIITHYHI CHEKYJSAII] Ta HaMaraHHs MiAMOPSAKYBaTH ii 1HIIUM OpraHam.
IMpote B cyuacHnX yMOBaxX BKJIIOUUTH IIPOKYPATypy IO SKOICh TLTKH AEp>KaBHOI BIaan
He € MoxiHMBUM. Ha MaiiOyTHE HEOOXiJHO BHPINICHHS MUTAHHS OIONO MICIs
MPOKypaTrypu cepei TUIOK BIaJd, OCKUIBKH il CydacHEe HE3aJeKHE TMOJIOKEHHS
cynepeunts cT. 6 Konctutymii Ykpainu, ska mepembadae, Imo JAepskaBHa BIana B
VpaiHi 3miliCHIOETBCS Ha 3acajiax ii MOMiTy Ha 3aKOHO/IaBIY, BUKOHABYY Ta CY/OBY.

IIpokyparypy VYkpainu Brparwna QyHKIIIO Hamisay 3a  JOACpKaHHAM i
3aCTOCYBaHHSIM 3aKOHIB, SIKa BIPOJOBXK JECATUIIITH 3aIMIIAIach OCHOBHOIO (DYHKIII€IO
npokyparypu. Takox Oynma mo30aBlieHa CaMOCTIHHOTO XapakTepy KOOpAMHAIiiHa
NSUTBHICTh TPOKYpaTypu W oOMexeHa muimie cheporo OOpoThOM 31 3JIOUMHHICTIO.
Pazom 3 THM, TpoOKypaTypa 3aJMIIAETHCS MOMI(QYHKIIOHATEHIM OpPTaHOM, KUK
Bilirpae MPOBIAHY POJIb y KPUMIHAIBHOMY ITPOBA/UKEHHI Ta 3MiHCHIOE TIPABO3AXUCHY
MpPENCTaBHULIBKY JifIbHICTh 33 HOTO MEKaMH.

OCHOBHMMH  HampsiMamMyd  JisIBHOCTI  IPOKyparypd, Mo 0e3mocepeaHbo
BUPAXKAIOTH 11 CyTHICTD 1 IPH3HAYEHHS, € TaKi:

—HamAd 3a JOAep’KaHHSAM 3aKOHIB OpraHaMHM, IO IIPOBOAATH ONEPATHBHO-
PO3IIYKOBY JisUIBHICTB Ta OCyHoBe ciigctBo. OKpiM 1OT0, B MEKax peaiizarii i€l
GyHKIIT TPOKypOpH KOOPAMHYIOTH JiSIIBHICTH IIPAaBOOXOPOHHMX OpraHiB y cepi
IpoTHAiT 3M04nHHOCTI. PermamenTyethes ct. 25 3akony Yipainu «IIpo mpokyparypy»
Bix 14 sxoBtHs 2014 p., cT. cT. 36, 37 KIIK Vkpainu Big 13 kBitHa 2013 p. Ta cr. 14
3akony Ykpainu «IIpo omepaTnBHO-pO3IIYKOBY MisUTBHICT» Bix 18 mororo 1992 p.;

— IMiATPHMAaHHS JIep>KaBHOTO OOBHHYBadeHHS B cymi. [linTpuMaHHS nep:kaBHOTO
00BHHYBauCHHSI PO3MIAAAETHCS B €IHOCTI 13 HAIVISIOM 3a JTOJCPIKAHHSAM 3aKOHIB Iif
9ac MPOBENEHHS JOCYIOBOTO PO3CIITyBaHHA y (hOpMi IPOLECyaNbHOTO KepiBHHUITBA
JOCYIOBHM pPO3CITiAyBaHHAM. PermameHTyeThest cT.22 3akony VYipainm «IIpo
npokyparypy» Ta KIIK Ykpainu;

—HaTAh 3a JOACPXKAHHAM 3aKOHIB IIPHM BHKOHAHHI CyHOBUX pIIIeHb Y
KPUMIHAJIBHUX CIpaBaX, a TaKOX IIPHU 3aCTOCYBaHHI IHIIMX 3aXOMiB IPHMYCOBOTO
Xapakrtepy, MoB’sA3aHuX i3 00MEKEHHIM 0COOMCTOI cBOOOMM TpomajsH. [Ipeamerom €
JIOZIEpKaHHs 3aKOHHOCTI Mij yac mepeOyBaHHs 0Ci0 y MiCLsIX TpUMaHHS 3aTpUMaHHX,
MOTIePETHBOTO YB I3HEHH!, B YCTAaHOBAaX BUKOHAHHS MOKapaHb, IHIMUX YCTAaHOBAX, IO
BUKOHYIOTH IIOKapaHHd a00 3aXOmM IPUMYCOBOTO  XapakTepy, MOACpKaHHS
BCTAHOBJIEHUX 3aKOHOM MOPSOKY Ta YMOB TpHUMaHHsS a00 BinOyBaHHS MOKapaHHS
ocodaMH B IMX YyCTaHOBAaX. PermmameHTyeTbcs CT.26 3akoHy VYkpainm Ilpo
HPOKYpaTypy», cT. cT. 22, 24 KBK Ykpainu Bix 11 mumas 2003 p.;

— HaIIS 33 IOACPIKaHHIM MpaB i CBOOO JFOIMHMU 1 TPOMAISIHUHA, TOACPIKAHHIM
3aKOHIB 3 IMX NHTaHb OpraHaMH BHKOHABYOI BIAJW, OPTaHAMH MICIIEBOTO
CaMOBpSIyBaHHS, iX TIOCaJOBUMH 1 CIyxOoBUMH ocobamu. BukoHyeThes
MIPOKYpaTypol0 BHKIOYHO Yy (opMi NpeAcTaBHUIITBA IHTEPECIiB TpoMajasHUHA abo
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nepxkaBu B cyi. Permamentyerses 1. 5 ct. 121 Koncruryuii Ykpainu, . 1 Iepexigaux
NI0JI0XKEHb 3aKkoHy Ykpainu «IIpo npokyparypy»;

— IIPEACTABHULITBO iHTEpEeCiB IpoMajsiHUHAa a0o JepKaBU B CyAl Y BHIIAJKaXx,
BHM3HAUCHUX 3aKOHOM. [lonsirae y 3miHCHEHHI TPOKYpPOpPaMH BiJ iMEHi Jep)KaBH
IIPOIECyaIbHIX Ta 1HIINX JIil, CIPSAMOBAHNX HA 3aXHCT Y CyAi IHTepeCiB rpoMaTHIHA
abo nmepxaBu. PermameHTyeThes CT. cT. 23, 24 3akoHy Ykpainu «IIpo mpokyparypy»,
CT. cT. 45,46 UIIK Vkpainm Bin 18 6epesns 2004 p., cr.cr. 36, 127-130
KIIK Vxpainm, ct. ct. 7, 12, 21 3axony VYkpainu «I[Ipo BHKOHaBYE NPOBAIKEHHI BiX
21 kBitHS 1999 p.

Mouinis. TIpaBoBuii craTyc MOMINil moisrae mepul 3a Bce y BU3HAYCHHI 11
COL[IaJIFHOTO TpPU3HAUeHHS SIK OpraHy JnepkaBu. OIHUM 3 OCHOBHHX €JIEMEHTIB
cratycy momimii € ii KOMIeTeHIis, 1o BKmModae (yHKINI momimii B JIepikaBi Ta
KOHKPETHI MOBHOBaXXCHHS (TIpaBa Ta 000B’ I3KH).

DakTHYHO MOXXKHA CTBEpIKYyBaTH, IIO pONb TMoJimii B 3a0e3nedyeHHi
IIPAaBOMOPSAAKY € JOCHTH 3HAYHOIO. 32 YMOB JEMOKPATHYHOI AEPKaBU ITOJIOKCHHS
MOJIIIEHCHKOr0 amapary B CHUCTEMi OpraHiB BIaJd 3YMOBJICHO PO3MEXKYBaHHIM
KOMIIETeHIIi Ta MOBHOBaXXEHb MK CYAOBOIO Ta BHKOHAaBYOIO BIanow. DyHKIil
BU3HAYECHHS BHHH Ta 3aCTOCYBAaHHS PENPECHBHHUX 3aXOMIB 32 IMOPYIICHHS 3aKOHY
HaJeXaTh CYJOBHM IHCTAHIIAM, TOAI SAK TMOJIiIlis, OyJy4d OpraHOM BHKOHABYOL
BJIaJ¥, TOKJIMKaHa 3a0€3MeUnTH 15 IHOTO HAJIEKHI YMOBH.

IMomine#cpka IisTIBHICTE y Cy4YacHIH €BpPONEHCHKIH aepxaBi BU3HAYAETHCS
JBOMa OCHOBHUMM MOJEJNSMH i OpraHizamii: «aHIVIO-CAKCOHCBKOD»  Ta
«KOHTHHEHTAJILHO-EBPOTICHChKO». Y BenmukoOpuranii Ta Oaratbox mrarax CIIA
JiSHHS, IO MAalOTh O3HAKM CKJAXy 3JI0YHMHY, PO3CHIAYIOTHCS MOIMIIi€0, sfKa 3a
HAsBHOCTI JIOCTATHIX IIiJICTAaB CaMOCTIHHO BHUCYBa€ OOBHHYBAuCHHS Ta TMEpeaae
CIIpaBy Ha pO3rJIsi N0 Cydy. B KpaiHaX KOHTHMHEHTalbHOI €BpOMNHU OIS TOBUHHA
JIOTIOBiaTH MPO 3J0YMH CIICIiaNbHIA MOCamoBii 0co0i — CyIOBOMY CIITIOMY, SIKHI
IIPOBOJUTE CITIJICTBO CAaMOCTiifHO a0 3a JOIIOMOTOO TOJIIEHCEKUX CIIIBPOOITHHKIB.
ITicns uporo marepiaiv HaAArOTHCS B MPOKYPATypy AJIs MOPYIICHHS KPUMiHAIBHOT
cnpaBu. HopMmaTHBHO misnbHICTH MOMIMIi IUX AepKaB MOAITAETHCS HA ABAa BUIU:
CYJIOBY Ta ajMiHicTpatuBHy. Tak, cy0Ba TOJILlis CIIPHSE CylaM MpPU BCTaHOBJICHHI
MOPYLIEHb HOPM KPUMIHAJIBHOTO 3aKOHOJABCTBA, 3aiIMAETHCS MOIIYKOM 1 HalaHHAM
HEOoOXiJHMX JOKa3iB, PO3IIYKOM i Iepenadero ocid, BHHHUX y CKOEHHI 310YMHY. Y
CBOIO Uepry aaMiHICTpaTHBHA MOJILis 3MiHCHIOE TPEBEHTUBHI 3aXO0IH JUIS TOTO, 00
JISTHHS IPUBATHHUX OCI0 HE CIIPUYHMHSIIH IIKOAY CYCHIIBCTBY.

Came Take po3MeXyBaHHS CyJOBOi Ta aJMiHICTPATHBHOI MOMimii HA MpaKTUI
Ma€ BaromMe 3HAYCHHS, OCKUIBKM BHW3HAYa€ OOCAT TOBHOBAXEHH IIPAIliBHUKIB
MOJIIEHChKOTO amapaTy y cdepi BIJHOCHH, IO TIOB’si3aHi 13 3IiHCHEHHIM
MPaBOCYAIS Ta KpUMiHAJBHUM IepeciifyBaHHIM, 1€ MpaBa TPOMAIsSH 31e01IbIIOr0
0OMEKYIOTBCSL.

KoHTpoJbHI nuTaHHS:

1. ChopmymroiiTe BU3HAYCHHS Ta OXapaKTepH3yiTe QyHKINT gepxaBu.
2. Ha3BiTh (hopmu 3iliCHEHHS (YHKILIH JepikaBH.

3. Po3kpuiiTe 03HaKU OpraHiB JepKaBU Ta HaBEITh 1X Kiacu@ikailiro.
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4. Taiite Bu3HaYeHHs (DYHKIIIH Iep>KaBU Ta HABEAITh iX KiIacHQiKallito.

5. Ha3BiTh OCHOBHI IPUHINIH OpraHi3amii Ta AisUIBHOCTI Iep>KaBHOTO anapara.
6. Po3kpuiiTe criiBBiTHOLIICHHS MEXaHI3MY JIep)KaBU Ta HOTO anapary.

7. NaiiTe XapakTepUCTHKY Cy4aCHOMY CTaHYy 3aKOHOJIaBYOi BiIaJld B YKpaiHi.

8. Y womy momsrae coniansHa 00yMOBIEHICTh (GyHKIIH nepxaBu?
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TEMA 4. CYYACHI KOHIEINIII IEP)KABOYTBOPEHHSI

Bueuennss ma 3ac60€HHA MeOpemuuHUX HONO0JCeHb yiei memu  dacmv
MOJICIUBICIb OLTbUWL WUPOKO PO3YMIMU NPOYecu CMEOPEHHs Ma ICHY8AHHS 0epiicas
5K 8 icmopuyHoOMy acnekmi, mak i & cyyachuil nepiod. Ilpoyecu depircagoymeopenus
ma GUSHAHHA PO327A0ArOMbCA DazamvMa HAyKamu (meopicio depicasu ma npasd,
VIPAGTIHHAM, MINCHAPOOHUM NPABOM, NOJLIMONOZIEI0 MOW0), CUCMEMAMUZAYIL YUX
3HAHD 1 NOOXHCEHbL CMBOPIOE NIOTPYHMA OJA, 8IACHE, MEeOPEemMUdHO20 0OTPYHIYBAHHS
iCHYBaHHSI MA 83AEMOOIL 0epACcasU 3 THUUMU CYO EKMamu MIJCHAPOOHO20 NPaAsd.

4.1 TeopeTH4Hi acNeKTH eP:KABOYTBOPEHHS

Y By3bKOMY pO3yMiHHi Jep:kaBOYTBOPEHHS — ye CKIAOHUM, KOMHIEKCHUL
dogeompuganuii i 6azamopienesull npoyec YMEOPEeHHS O0epicasu, 3YMOGIEHUL
KYAbMYPHUMY, ROTTTMUYHUMY, PeTi2iUHUMU MA THUUMU aKmopamu.

Y mmpokomy po3yMiHHI Jep:kaBOYTBOPEHHS — ye npoyec, CAPAMOSAHUL HA
akmyanizayiio HayioHaIbHOI i0el 6 2any3i 0epica8HO20 YNPAGIIHHSA, GUPODTIEHH ma
6minenHsr i0eon02ii 0epIucasoymeopenisl, CMEopeHts i CMAHOBNEHHS 0epICABU K
cucmemu IOHOCUH ma iT IHCMUMYmie, Wo Marms 3a6e3neuumu HCUMmme30amuicms i
DO36UMOK deporcas’.

Tepmin «aepkaBoTBOpeHHs» (aHri. State-building) 3anpoBaguB y 1975 p.
amepukaHchkuid coriosnor Yapns3 Timti crocoBHO ictopii 3aximgHoi €spornu. Y. Timti
BUXOAMB 3 TOTO, IO 3 BUHAWAECHHSIM MOPOXY, BIHHH B €BpOI CTaau BUMAaraTtu
BEJINYE3HUX 3aTpat, a TOMY 3aXHCTUTU ceOe MOIJIHM JIMIIE BeJIMKI Hapoau, 00’ €HaHi
CHJIBHUMHU JIepKaBaMHu.

TepMiH Aep:KaBOTBOPEHHSI BXKUBAETHCS TAKOXK ISl MO3HAYCHHS MIXHAPOIHUX
3yCUJIb, CHPSMOBAaHMX Ha BiOyIOBY, YTBOpEHHS N 3MILHEHHs CIa0KUX AepKaB y
MicAIKOH(IIIKTHI Mepioy, Takux SK miaH Mapiana moao Himedunnu micns pyroi
CBITOBO{ BiliHH.

3 mpoOneMoro JIep)kaBOYTBOPEHHS TICHO TOB’s3aHE NHTaHHS BH3HaHHA. SIK
Bim3Hayae @. MapreHc, MiKHApOJHE TIPaBO «HE MOXXE BH3HATH, IO TIICBHE
CYCIINBCTBO iCHYE, SKIIO BOHO HE BH3HAHO IEPXKABHUM 3aKOHOM, a00 HPHHHATH
Horo 3a caMOCTIHHMIT MONITHYHUI MEXaHi3M, SKIIO BOHO HE € TaKMM Y IOYaTKax
nepkaBHoro mpasa». OTke, BiJj3Ha4aB BiH y MDKHApOJHHX BiJHOCHHAX KOXHOMY
3aKOHHOMY CYCHIJILCTBY HaJIS)KUTh MPABO SK BU3HAHHA 3 OOKY BCIX IMBiTI30BaHHX
JieprkaB 3aKOHHOCTI CBOTO iCHYBaHHSI.

BusHaHHSA — ye 00HOCMOPOHHIll 00OPOSINLHULL AKM 0ePIHCABU, 8 AKOMY 80HA.

— NPAMO YU NOOIYHO 3aA8NAE AOO NPO Me, WO PO32A0aE THULY 0epacasy K
cyO’eKm  MIJICHAPOOHO20 Npasa ma MA€ HAMIp niompumyeamu 3 Hero OQiyitini
gioHocunu, abo

—npo me, Wo 86aNCAE 61A0Y, KA YMEEPOUNACA HEKOHCIUMYYIUHUM WAXOM Y
depoicasi abo Ha yacmuHi it mepumopii, 0ocmamuvo epexmusHo, wob sucmynamu

! Konnk C. M. [lepaBOTBOpeHHs sK ymnpasiiHchka Kateropisi [Enextponnuii pecypc] / C. M. Konuk // JlepxaBue
yOpaBIiHHA:  Teopis Ta  mpaktmka. — 2012, —  Ne2. —  Pexum  gocTymy 10  KYpH. :
http://nbuv.gov.ua/UIRN/Dutp_2012 2 6.
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6 MIDICOEPIACABHUX GIOHOCUHAX Y AKOCMI npedcmasHuKa yiei oepacagu abo Hacenens
8i0n06IOHOI mepumopii.

Crnig MaTu Ha yBa3si, 10 000B’ 13Ky BU3HAHHSI HE ICHYE, 1€ TIPaBO JIEPKaBU.

3a JONOMOTOK aKTy BH3HAHHS Jep)KaBa MOTOIKYETbCS 3 BiAMOBIAHUMHU
3MiHAMH B MDKHApOZHOMY MPAaBOIOPAAKY 1/a00 MiXHApOAHOI NMPaBOCYO €KTHOCTI.
Bu3HaHHS 30KpeMa CBiTYMTh MPO BUXiJ HA MDKHAPOJHY apeHy HOBOI JepKaBH abo
ypsALy 1 CpsMOBaHE Ha BCTAHOBJICHHS MiXK JIEPXKABOIO, 1[0 BU3HAE, 1 AEPKABOIO, KA
BU3HAETHCS, MIPABOBIAHOCHH, XapakTep i oOCAr AKUX 3alexarh Bif BUAY Ta (HOPMH
BU3HAHHS.

Bu3HaHHs Ha IPAKTHUI O3HAYAE, LIO Jep)KaBa BH3HAE IHIIY HOBY JCPIKaBYy SK
IOpuIMYHy 0coly, ToOTO 3 ycima ii mpaBamu i 00OB’S3KaMH, IIO BHUILIMBAIOTH i3
MDKHApOJHOTO MpaBa. TakWM YHHOM, MpPaBO 1 Mi€3MATHICTH KOXHOTO Cy0’€KTa
peali3yloThCsl y B3a€EMOBIJIHOCHHAX 3 IHIIUMH Ta 3aJIeXaTh BiJl IXHBOTO OaKaHHS
MPUAHSITH HOTO B MIXKHApOTHE CITIBTOBAPUCTBO.

[MpoGnema BU3HAHHS JepXKaBH BHHUKANA B pa3i 1l yTBOPEHHsS Ha KOJHIIHIN
3alIe)KHIA TEepUTOpii B pe3ysbTari JeKoJoHizauii. Ha TenepimHiii yac BOoHa BUHHMKAE
HalyJacTilie mpy TEPUTOPiaIbHUX 3MiHaX: 00’€JAHaHHI ABOX 1 Oljblle aepkaB abo
IpH IXHBOMY po3maji (Mo, BUIIICHH]).

Oco0nMBO aKTyanbHE BH3HAHHA IIPH 3J00YyTTI HE3aJEKHOCTI, COLIATbHUX
PEBOJIIONISAX, & TAKOXK TMPU HEJETITUMHUX 3ac00ax 3MiHHM TMOJIITHYHOTO peXUMY (B
pe3yJsIbTaTi BINCHKOBOTO TIEPEBOPOTY, PH BCTAHOBIEHHI JUKTAaTypH a00 BUHUKHEHHI
HOBOI Jiep>KaBH B pe3yJIbTaTi 30pOiHOI iHTEpBEHI] 1HIIOI Jep)KaBU — HANPUKIAJ,
«Typeupkoi Pecny6uiku [TiBHiuHOTO Kinpy»).

BusHaHHS HOBOi [epXaBH € TMONITHYHMM aKTOM 1 HE perIaMeHTyeThCS
MI>KHapOJHUM MPaBOM.

V cyuacHiil JOKTpUHI Mi>KHAPOJHOTO MpaBa iCHY€E ABi Teopii BU3HAHHS:

— KOHCIUMmMymueHda,

— 0eKnapamusHa.

BianoBigHO 10 KOHCTUTYTHMBHOI Teopil BHM3HAHHA HAOAE OeCMUHAMOPY
(adpecamy) 6i0OnoGiOHY KOHCMUMYIOIOUY (NPABOCMBOPIOIOYY) SAKICMb: 0epiucasi —
MINCHAPOOHY Npagocyb’ekmuicms, ypady — 30amuicms npedcmagiamu cyo’exma
MINCHAPOOHO20 Npasa 6 midcoepiicasrux ioHocurax. be3 BU3HaHHA 3 OOKy TpyIu
MIPOBIIHUX JEpkaB HOBa JiepKaBa HE MOXKE BBAXKATUCS Cy0’€KTOM MiKHAPOIHOTO
mpasa.

Sk ysBIsS€THCS, HAHOIIBII BPa3IMBUIA aCIEKT Li€l TEOPii [OJIArae B TAKOMY:

Mo-TiepIe, HE3pPO3yMiNo, SKOi KINBKOCTI BHU3HaHb HEOOXiAHO Uil HaJaHHS
JIECTHHATOPY 3TalaHol SKOCTI;

MO-JIpyTe, SK CBIMYUTH MPAKTHKA, MEPKABU MOXKYTh ICHYBaTH i BCTYNaTH B Ti
a00 iHOI KOHTaKkTH 3 IHIIMMH JAEpKaBaMH, a Ypsad, W0 NPUANUIM OO0 BIAAU
HEKOHCTHTYHIHHUM IUIIXOM, €(EKTHBHO MPEACTABISATH Cy0’€KTa MIiXHAPOIHOTO
mpasa i 6e3 oQiliifHOr0 BU3HAHHS.

KoncruryTtuBHa Teopist Oyna mmpoko mommpena a0 Jpyroi cBiToBoi BiliHH, ii
npuxunbHukamMu  Oymu  JI. Onmenreiiv, I Jlayrepmaxr, [ Ammumorri. Ilotim
OinpIIoro mommpeHHs Halyna JeKiIapaTHBHA TEOpis, SAKOi HUHI IPUTPHUMYETHCS
3HAaYHA KUJIBKICTh yUYE€HUX-MIKHAPOIHHKIB.
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BiamoBigHO A0 AeKJIAPATHBHOI Teopili BU3HAHHA He HAOAE OeCMUHAMOPY
8IONOGIOHOI AIKOCMI, A TUUle KOHCIMAMYE 1020 NOABY I CY2YE 3ACOO0M, WO NONE2ULYE
30iticHenHs 3 HUM KOHmaxmie. IHIIUMU CIIOBaMU, BU3HAHHS HOCHUTh JEKIapaTUBHUH
(1BOYHMII) XapakTep 1 CHOpPSAMOBAaHE HA BCTAHOBIEHHS CTaOIIbHMX, MOCTIHHUX
MDKHApOAHUX IIPABOBITHOCHH MDK CyO0’€KTaMM MIDXHApOJHOTO IpaBa. Bu3HaHHS
MIPUITyCKa€E BHYTPILIHIO HE3aJEKHICTh 3HOBY BUHUKIIOI JIEp>KaBH, ajle HE CTBOPIOE ii.
®. MapreHc nHcaB, 10 «AepKaBa BUHUKAE U iCHY€e caMocTiiiHO. Bu3HaHHAM ii nmuine
KOHCTATy€ThCA ii HApOHKEHHS.

JlexnmapaTiBHA Teopis 3HAWIIIA CBOE 3aKPIIUICHHS B MIDKHAPOIHO-IIPABOBHX
nokyMmeHTax: cr.9 Craryty Opranizanii aMepUKaHCHKUX JIep)KaB, HaINPHUKIAJ,
3aKpIILTIOE, IO TOJIITHYHE iICHYBaHHS Jiep>KaBU HE 3aJIeXKHUTh BiJl BU3HAHHS 11 1HITMMHA
nepkaBamu. HaBiTh 10 BU3HAHHS Jiep)kaBa Mae MPaBO Ha 3aXUCT CBOET IUTICHOCTI 1
He3anexxHocTi. [lomupeHoro € nymka, 1o JeKiapaTHBHA Teopis B OuIbLIiH Mipi
BiJINIOBiZIa€ peaTbHOCTAM CYYacHOTO MDKHAPOAHOTO XHTTs. [IpoTe B THX BHMamkax,
KOJIM BU3HAIOTH Cy0’€KTOM MIKHAPOIHOTO IIpaBa TaKi yTBOPEHHS, 1[0 00 €KTUBHO HE
MOXYTh OyTH HUMH (Hampukialn, ManbTIHCbKHI OpJeH), BU3HAHHSA HalyBae
KOHCTUTYTHBHOTO a00, TOUHile, KBa3iKOHCTHTYTUBHOTO XapakTepy, HaJalouu
BHIMMICTh HAOYTTS SIKOCTi, IO TOW, XTO BU3HA€E, Oaxkae Oa4nTH B NecThHaTopa. Y
Cy4JacHUX yMOBaX IOCHJICHHS Je3iHTerpauifHuX MpoLEeciB aKTyali3yeThcsl 3HAUYSHHS
KOHCTUTYTHBHOI TeOpii — y MPaKTUIi MiXKHAPOIHOTO JKUTTS BiICYTHICTh BU3HAHHSA 3
00Ky OiIBIIOCTI AepxkKaB Cy0 €KTIB MIKHAPOAHOTO TIPaBa, IO CyTi, BUKIIFOYa€ HOBOTO
cy0’ekta 3 MibKkHapoaHoro cmiBroBapuctBa (IIpuaninpoBcbka MosaBcbka
PecnyOmika, PecniyOuika [ukepis). Ane kKonu cy0’€KTy y BU3HAHHI BiIMOBIISIE TiIBKH
YacTHHA MDKHAPOMHOTO CITIBTOBAPHCTBA, II€é HE MOXE BHUKIIIOUHUTH HOTO i3 cim’i
HapOJIiB, 1 TO/Ii MOYMHAE MPEBATIOBATH 1 BTUTIOBATHCS B XKHTTS JICKIapaTUBHA TEOPIsL.
3 npuBOIY YICHCTBA HOBOI JIepyKaBU B MiXKHAPOJHUX Oprasizaiisx, 3okpema B OOH,
BUHUKAE€ THUTAHHSA TPO CBOEpiJHE KOJNEKTHBHE BW3HAHHA. [lpakThka i€l
MDKHApOJHOI yHIBepcanbHOI opraHi3amii 3 I[bOTO MHUTaHHS TyXXe pi3HOMaHITHA 1 He
Mae enuHuX minxoxiB. Tak, Hanpukiazn, koau €rumet i Cupis B 1958 p. 00’ eananucs
B O0’emHaniit Apadepkiit Pecrrybmini (OAP), ocranus 0yna Buznana OOH 6e3 sikux-
HeOyIlb CrelialbHUX TpoLeayp, a mcus posnaxy OAP unenctso B OOH 36eperiu
€runer 1 Cupis. [Ticng noxiny [Nakucrany Ha nBi aepkaBu [lakucran 30epir cBoe
uanercTBo B OOH, a Banrnanem 6ys npuitaatuii 8 OOH y sixocTi HOBoro wiena. [Ipn
crBoperHi OOH nBi coro3ni pecnyonikn CPCP — Ykpaina i Bimopycis — Ha ocHOBI
MOJIITUYHOrO pilieHHs cranu aepxaBamu-pynnaropamu OOH mopsn i3 Coro3om
PCP, He sBmA0unCh (haKTHUHO CyBEpeHHHMH aepxaBamu. llicms posmagy CPCP
OyIo MIpHIHATO MoTiTHYHE pimeHHs npo wieHcTBo B OOH Pociticskoi deneparii 31
cTaTycoM mnoctiiiHoro wieHa Paan Besmekw, sika 1o mporo B3araii He Oyia WiICHOM
OOH. TIpu meomy Ykpaina i Binmopycis 36epermu cBoe umeHctBo B OOH Bxe B
AKOCTI HE3aJISKHUX AEpiKaB, a iHII KOJUIIHI COIO3HI pecIyOniku Oynu mpuHHATI B
OOH vy skocTi Ti HOBUX WICHIB. YK€ BiJ3HAYayoCs, IO IHCTUTYT BH3HAHHSA He
Koau(iKOBaHUI 1 HOTO YTBOPIOE, TOJOBHUM YMHOM, TPyMNa 3BUYalHUX MiKHAPOIHO-
MPaBOBHX HOPM, IO PETYJIOITHh YCi CTamii BH3HAHHS HOBHX AEpXKaB 1 YypsiB,
BKJIIOYAIOYM  IOPUAWMYHI HACHIAKM BH3HAHHA. [HCTHTYT BU3HaHHA HOCHTH
KOMILICKCHHIT XapakTep. Mloro HOpMH B OCHOBHOMY MICTSIThCS B TIPaBi Mi>KHAPOIHOT
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paBoCy0’€KTHOCTI, ajie¢ OKpeMi HOPMH € B IpaBi MIKHApOAHHMX JIOTOBOPIB, MpaBi
MiKHAPOJIHUX Opraizaiiii Tomo’.

YV MiKHapOJHOMY IpaBi iCHYIOTh Taki )OpMH BU3HAHHS:

—de facto,

—de jure;

—ad hoc.

Busznanus de facto — ye susznauna ogpiyitine, ane ne noewe. BoHO 0O3Hayae
BHPaXCHHS HETIEBHOCTI B TOMY, IO TEBHA JiepkaBa abo yps AOCTaTHHO JOBrOBIUHI
a00 KXUTTE3/MaTHI. BOHO MOXE CIPHYMHHUTH BCTAHOBJICHHS KOHCYJIBCHKHX BiJTHOCHH,
ase 1e He € 000B’s3koBUM. BusHanHs de facto € mpakTH4HE BU3HAHHS, 110 BKIIOYAE
B ce0c EKOHOMIUHI 1 KyIbTypHI KOHTAKTH, HPH BiJCYTHOCTI HMOBHHX KOHTAKTiB,
BiJICYTHOCTI JTUIUIOMATHYHOTO BU3HAHHA. AJie i y IIUX BiTHOCHHAX Jaepxkasa (ypsn),
y BiIHOILIEHHI sKOi BigOynocst Bu3HaHHs de facto, BCTynae B MiXKHApOIHI BiTHOCHHHU
gk cysepeH. Tak, y 1960 p. CPCP BuznaB de facto TumuacoBuit ypsan AmKHPCHKOT
PecrryOmikm.

Sk mpaBwio, uepe3 skuich 4Yac Bu3HaHHA de facto TpaHChOpMyeThCS Y
Bu3HaHHA de jure.

BusznanHsa dejure — ye noeHe, ocmamouHe GUSHAHHA, WO O3HAYAE
6CTNAHOBIEHHS MIJIC CYO EKMAaMu MidDICHAPOOHO20 NPABA MINCHAPOOHUX BIOHOCUH Y
NOBHOMY 00CA3I MaA 8 YCIX 2aNy35X MIJCHAPOOHO20 cninkyeanus. BuzHanHs de jure
3MaTHE CIPUYUHHUTH OOMIH JUIIOMATHYHUMH TPEICTABHUKAMH BHIIOTO KIacy,
BU3HAHHA [paB BU3HAHOI JCP)KABH HA PO3MOPS/DKCHHS MalHOM Ta IHIIMMH
LiHHOCTSIMH, IO HAJIEXKaTh il 32 KOPJOHOM, BU3HAHHSA i IMyHITETY BiJl FOPUCIUKIIT
JepKaBd, IO BHW3HAE, TOWMO. I[HOMI Take BHU3HAHHS CYIPOBOKYETHCS
PI3HOMAHITHUMH 3aCTEPEKCHHIMHU 3 OOKY Jep)KaBH, IO BH3HAE, HANPHUKIAJ, MPO
TEPUTOPIATIbHI MEXi MONIMPEHHsI BU3HAHOT Biaau (IIpHU BU3HAHHI BenukoOpuTaHiero
CPCP y 1924 p.) abo mpo BigHOIICHHS 10 MiDXHAPOJAHUX 3000B’s3aHb (3poOieHa
BenukoOpuraniero npu BusHauHi Hapoanoi Pecniy6miku Bonrapii B 1947 p.).

3ycmpiuaromoves unadxu, Koau Oepocasu, ypaou ecmynaiomv 6 o@iyitinull
KOHMAKm O0OHA 3 OOHOK BUMYWIEHO, Ol8 PO38 A3aHHA AKUX-HeOYOb KOHKDEMHUX
numaMs, aie 800HouaAc He OANCAOMb BUHABAMU OOHA OO0HY. Y yboMmy UNAOKy
6edymsv mogy npo Bu3HaHHA ad hoc (y wiii curyarlii, KOHKpeTHiii crpasi). [Homi
METOI0 TAaKMX KOHTAKTIB Moxe OyTH YyKJIaQJaHHS MDKHapOIHUX JOTOBOPIB.
Hanpukiiag, 4oTUpU ydYacHUKH TEPEroBOPIB MPO 3aKiHYCHHs BiHU y B’eTHami
(CHIA i Tpu B’e€THaMChKi cTOpoHHM) mignucand B 1973 p. Bigomi Ilapusbki yroau,
X04a AesKi 3 HUX OJMH OJHOTO HE BU3HABAJNHM. BIiJICYTHICTH BH3HAaHHS B TaKHX
BHTIAJIKaX HE MOBHHHA BiIOWBATHCS HA IOPUAMYHIA YHHHOCTI JIOTOBOPY.

Bunu Bu3HAaHHS PO3PIZHAIOTH y 3aJIEKHOCTI BiJl JICCTUHATOPIB BH3HAHHA. B
IOPUOUYHITL HAYYT GUOKPEMTIOIOMb MPAOUYItiHI 6UOU GUSHAHHSA (Oepacas i ypsaoie) i
nonepeoHi abo NPoOMIdCHI (8U3HAHHA HAYIl, CMOPOHU, WO NOBCMANA AOO BOMKE,
opeanizayii onopy i ypsaoie 6 emiepayii, BUSHAHHI).

Sk yxke BiA3Ha4anocs, BU3HAHHS JepXKaB Ma€ Micle, KOJU Ha MDKHApPOAHY

! Jluteunenko 1. JI. BusHauus nepkaB y MikHapogHoMmy mpasi [Enexrponnmii pecypc] / 1. JI. Jluteunenko //
VHiBepcuTeTchki HaykoBi 3amucku. — 2005. — Nel—-2. — C.238-243. — PexuMm J0CTymy JO KYpH.:
http://nbuv.gov.ua/UIRN/Unzap 2005 1-2_39.
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apeHy BUXOJMTh HOBa HE3alIe)KHA JiepkaBa, 10 BUHMKIIA B PE3yJbTaTi PEBOJIOLIT,
BiliHM, 00’emHaHHsA a00 monainy AepkaB Tomo. OCHOBHHM KpUTEpiEM BU3HAHHS B
IIbOMY BHII3JIKy BHUCTYNA€ HE3AJICKHICTh BH3HAHOI JEpXKaBH 1 CaMOCTIHHICTH y
3nilicHeHH] eeKTHBHOI AepkaBHOI Biamu. KpiM TOro, no Takux KpUTEpiiB CIifg
BIJTHECTH 1 JIETITUMHICTh JIep>KaBHOI BIAJH, IO BCTAaHOBMIIACS y BHU3HAHIN JepikaBi.
Ipu upOMy MiX JIETITUMHICTIO CIiZ PO3YMITH HMiATPHMKY HACEIICHHSIM PEXHUMY, IO
BCTaHOBUBCS, & HE JIMIIIC 3aKOHHICTh NPUXOJY JI0 BIaJH.

Bigmosigao 10 copMoBaHOI MIKHAPOMHOI NMPAKTUKH y BHU3HAHHI ITOBHHHO
OyTH BiIMOBIICHO HOBOCTBOpPEHIill IepxkaBi ab0 ypsmy, SIKIIO BOHH BEAYTh HONITHKY
arpecii, BCTAHOBJIIOIOTh PEXHM anapTeiny, abo CTBOPEHi 3 MOPYIICHHSM MPUHIUITY
CaMOBHM3HAYCHHSI.

4.2 Tunu nep:xas: popmaniiinmii Ta nuBinizauiiinuii nixxoau

Tun 1epKaBu — ye CYKYNHICmb 0epiicas, wo Maioms CX0Ci 3a2aibHi pucu, saKi
NPOAGAAIOMBCS @ EOHOCMI 3aKOHOMIpHOCMEl | MeHOeHYill pO36UMKY, TPYHMYIOMbCS
HA OOHAKOBUX EKOHOMIYHUX (8UPOOHUYUX) BIOHOCUHAX, OOHAKOBOMY NOEOHAHHI
3a2aNbHOCOYIANBHO2O MA  8Y3bKOZPYNOB020 (KNACOB020) ACNEeKmig ix CymHoCmi,
AHANO2IYHOMY DI6HI KYIbMYPHO-0YX08HO20 PO3GUNIKY.

Tun oeporcasu xapaxkmepuszyemuncs:

— enimoro (KI1aCoM, COIIaJIbHOKO TPYIION0), 1110 epeOyBa€e Mpu BIajii;

— cucmemolo 8uUpobHUUUX GiOHOCUH 1 opM enacHocmi, HAa SIKHX IS Biajga
IPYHTY€EThCS;

— cucmemor mMemooié i 3acobie, SIKi 3aCTOCOBYE I BJaua s 3aXUCTY
BUPOOHMYMX BiTHOCHH i (hOPM BIACHOCTI;

— peanbHEM (a He JIEKJIIAPOBAHMM) 3aralbHOCOINATBHUM 3MICMOM ROMIMUKU
Oeparcasu, 11 CIPaBXHBOIO POJLIIO B CYCITIBCTBI;

— pigHeM KyIbmypHO-0yX08HO20 DPO3GUMKY HACeNeHHA Oepicasu B IIIOMY 1
0co0u 30Kpema.

IcHye nBa miaxoau 10 TUIIONOTIT AepKaB: hopmayitinuii 1 yusinizayiinul.

@opmaniiiHuii miaXiA 3acHosanull HA MAPKCUCMCLKOMY BYEHHI NPO 3MIHY
CYCNINbHO-eKOHOMIYHUX hopmayiti (ix 6a3uc — mun eUpOOHUYUX BIOHOCUH), KOJICHIU 3
AKUX eionogidae csil icmopuyHuli mun Oepoicas. PabOBIACHUIBKIA CYCHUIBHO-
eKOHOMIYHIH (opmamii BiamoBigae paOoOBIAaCHUIBKUIA TN JEpiKaBH, (eomanbHid —
beonanbHUl, OypxyasHili — OypkyasHuil. ®opmauisi — ye icmopuunutl mun
CYCRIbCMBA, WO IPYHMYEMbCA HA NEeBHOMY cnocodi eupooruymea. Ilepexin Bin
onHi€l cycminpHO-eKOHOMIUHOI (hopMarii [0 iHIIOI BigOyBaeThCS BHACIIIOK 3MiHU
TaKuX, IO BI/DKWIU, THITIB BAPOOHMYUX BiIHOCHH 1 3aMiHH X HOBUM E€KOHOMIYHHM
JaJI0M.

Ilepesazu popmauyiiinozo nioxooy:

—NIPOAYKTHUBHA caMa ifes MOAUIITH JepskaBH Ha OCHOBI COLIalbHO-
E€KOHOMIYHHX (PaKTOpiB, IO, CIIPAB/i, JOCUTh ICTOTHO BILUTUBAKOTH HA CYCHIIBLCTBO;

—BIH TIOKa3ye TIOCTAlHICTh, NPUPOJHO-ICTOPUYHHUI XapakTep PpO3BUTKY
nepxkaBd. JIkepeno po3BUTKY JepXKaBU 3aMKHYTe, HA JYMKY MpPEICTABHUKIB IIi€i
Teopii, B caMOMy CYCIIIJIbCTBI, a HE 11032 HUM. 3MiHa OJJHOTO THITy iHIIMM — IIpOIiec
00’ €KTUBHUK, NPUPOIAHO-ICTOPUYHUMA. Y T[LOMY IPOLEC] KOXHHA HACTYNMHHHA THII

93



JIep’KaBU Ma€e OyTH ICTOPUYHO OUTBII MPOrPECUBHUM, HiXK MTOTIEPEIHIN.

Heooniku:

— Takuil migxig O6arato B 4YOMY OJHOJIHIHHHMKA, XapaKTepU3YEThCS 3aiBOIO
3aMporpaMoBaHICTIO, y TOW 4Yac SK ICTOpPis Pi3HOMAaHITHA 1 JaJIeKO HE 3aBXKAH
BITUCYETHCS B HAKPECIIEH1 IS Hel cXeMu;

— HEJIOOIIHIOIOTECS  TyXOBHI (akTOpH (peNiridHi, HamiOHaNbHI, KYJIBTYpPHI
TOIO), SIKIi 4acOM MOXYTh Jy’K€ ICTOTHO BIUIMBATH Ha TpUPOAY Tiei abo iHIIOT
JIepIKaBH .

THmwmid miaxix — puBimizamiitHuid — noxiadae 6 ocnogy munogoi Knacugixayii
Oepacas nowAmma «yuginisayiay, ii pisenv, OOCASHYMUN MUMU YU THUUMU
Hapooamu.

Husinizanis — ye coyiokyremypua cucmema, wo 6KIOYAE COYIANLHO-
EKOHOMIYHI YMOBU JHCUMMS CYCRINbCMBA, eMHIYHI ma penicitiHi OCHO8U, CMYNIiHb
2apMOHIT T0OUHU 1 npupoou, pigeHb c60600u 0codU — eKOHOMIUHOIL, NONIMUYHOL,
coyianvHoi ma Oyxo6Hoi.

[TpuXUNBHUKK IMBINI3ALIKHOTO MIAXOMY BIAKUAAOTH (OpMAIlifHUNA MIXix sK
OIHOMIpPHUI 1 CHIBBITHOCATH IEpKaBy Hacammepeld 3 TyXOBHO-MOPaJIbHUMH i
KyJIbTypHUMH YMHHUKAMH CYCIIIJIBHOTO PO3BUTKY. AHTTiHChKuH icropuk A. ToitHO1
pO3yMi€ MiJl «UWBLTI3aIi€0» BIJHOCHO 3aMKHEHHH 1 JIOKAJIBHUN CTaH CYCIHIJIbCTBA,
SIKE  BIAPI3HAETHCS  CIUIBHICTIO  KYJbTYPHHX, CKOHOMIYHHX, TreorpadiyHux,
pENTiiHUX, TICHXOJIOTIYHMX Ta IHMHMX o3Hak. KokHa wwmBimizamis (A. ToiHOI
HapaxoBye 21 1uBiNi3aii) Halae CTIHKOI CIILHOCTI BCIM JepKaBaM, 110 )KUBYTh B
i1 Mexax.

Buxonsuu 3 cTyneHs TyXOBHOCTI HapoJdy, KyIbTypH, i1€0JI0Til, HaI[iOHATEHOTO
XapakTepy, MEHTANIITeTy, TeorpadidHoro Ccepe/oBUIAa Ta IHIIUX YUHHHUKIB,
MPUXWIBHUKH UBLTI3AIHOTO MAX0NY noOdinaoms yusinizayii Ha:

— NepeuHHi;

— 6MOPUHHL.

Jlo mepBUHHUX WUUBLIi3aNiii BilHECeHI JepxaBU — JaBHbOCXigHa (€ruUrmeT,
Iepcis, llymepn, Basunon, bipma Tomo), emrinceka (Cnapra, Adinm), puMChKa,
CepeHbOBIYHA; 10 BTOPUHHHX — JepkaBn 3aximHoi €Bpory, ITiBHIYHOT AMEpHKH,
CxigHoi €Bpornu, JJaTHHCEKOT AMEpUKH Ta iH.

[MepBurHUM LUBLII3AIISAM npUTaMaHHA KOMaHHO-aJIMiHiCTpaTHBHA
opraHizamis jgepxkaBHOI Biamgu. JlepxkaBa 3abe3nedye SK MONITHYHE, TaK 1
roCIOIapChKO-ColliabHe (YHKIIIOHYBAaHHS CYCIIUILCTBA, @ HE BU3HAYAETHCS HUMU. 3
MIEPBUHHMX IMBLTi3amiid 30eperiucs JuIIe Ti, IO CIPOMOTIIICS MOCTiIOBHO PO3BUTH
JIyXOBHO-KYJNBTYPHI 3acail B YCIX BHAaX MiSUIBHOCTI JIOAWHHU (€THIIETCHKA,
KHTalichka, MEKCUKAHChKa, 3aXijiHa, TPaBOCIaBHa, apabChKa Ta iH.).

Bropunni nusinizaunii (qep>xaBu HoBoro i HoBiTHROTO yacy, cy4acHi qep>kaBu)
BUHHUKJIM Ha OCHOBI BIIMIHHOCTI, IO MO3HAYMIACsA BiJl CaMOro IOYATKy, MiX
JIEP’)KaBHOKO BJIAJOI0 1 KyJIbTYpHO-PENIriiHUM KOMIUIEKCOM. Brama BusiBHiacs He
TaKOI0 BCEMOTYTHBOIO 1 BCENPOHHKAIOUOI0 CHUJIOI0, SKOK BOHA IIOCTaBaja B

! Benepuixos 0. A. Teopis nepkasu i npasa : Hasu. moci6. / 10. A. Beaepuikos, A. B. Ianipna. — K. : 3nanns, 2008. —
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MEePBUHHMUX IMBLT3amisX. €Bpomeichbka IUBLTI3AIS, [MOYMHAIOYM 3  4YaciB
AQHTUYHOCTi, TSDKi€ JI0 PHHKOBO-BIACHHIBKOTO  YCTPOIO, TPOMAISHCHKOTO
cycrijbcTBa 1 mpaBoBoi opranizaumii. Jlep:xaBu IliBHIYHOT AMEpHKH CHPUHAHSIH 1
PO3BUJIM IIIO CIIPSIMOBAHICTh €BPOTIEHCHKHX epKaB.

Ilepesazu yueinizauiiinozo nioxooy:

— BPaxOBYIOTBCS MIEBHI TYXOBHI (pakTOpH, sIKI € CYTTEBHMH B THUX a0O0 IHIIUX
KOHKPETHO-ICTOPHYHHUX YMOBAX;

—y 3B’SBKY 3 PpO3MMUPEHHSIM Jiana3oHy JyXOBHHX KPHUTEpiiB, IO
XapaKTepU3yIOTh caMe 0COOIMBOCTI THX 200 1HINMX IUBLII3aMiH, YTBOPIOETHCS OLIBIIT
3a3emiieHa (reorpagivyHo aJipecHa) THIIOJIOTIs JepXKaB.

Heooniku:

— HeJIOOWIHIOIOTECA  COILIAJIbHO-eKOHOMIUHI  (pakTopm, 1o  HaWgacrimre
BH3HAYaIOTh MOJIITHKY KOHKPETHOI KpaiHH;

— BHOKPEMITIOIOUH 3HA4YHY KUIBKICTH iJ€albHO-TyXOBHHX (DaKTOPIB SK O3HAK
[UBLTI3AIIH, aBTOPH, 1O CyTi (BUIbHO 200 MHUMOBOII), JAJTM THITOJIOTII0 HE CTLIBKA
JIEp)KaBH, CKUIBKH CyCHiIbCTBA. [lepkaBa Mae CBOIO MPUPOAY 1 XapaKTEpU3YEThCS
BIIACHUMH TapaMeTpaMH, SKi He 30iraloTbCsi 3 KPUTEPISIMH CYCIIJIbCTBA SIK OLIBII
IIMPOKOTO i MiCTKOTO MOHATTs .

BinMiHHiCT UMBINI3aniiiHOro miaxoxy Bix ¢opmaliiiHOro mosArae B
MOJKJIMBOCTI PO3KPHUTTS CYTHOCTI Oyab-KOi ICTOPUYHOI €MmOoXH depe3 JIOAMHY,
CYKYIHICTh TaHYIOUYMX Yy IEBHHUH MepioJ] YsABICHb KOXXHOI OCOOM TPO XapakTep
TPOMAJICBKOTO KHTTS, I[IHHOCTI Ta MeTy ii BiIacHoi AisuibHOCTi. L{uBimi3ariitHuii
MiIX1J T03BOJIE OAYMTH B JIepKaBi HE JIMIIE IHCTPYMEHT MOJITUYHOTO IaHyBaHHS
eKCIUTyaTaTopiB HaJl eKCILTyaTOBAaHHMH, ajie W HaWBaXIMBIIIMHA YHHHHUK TyXOBHO-
KYJIETYPHOTO PO3BUTKY CYCHIJILCTBA.

TakuM 4rHOM, BiAMOBiAHO 10 MUBiTi3aniiiHOro MigX0MYy:

— CYTHICTbH JIep>KaBH BU3HAYAETHCS SK CITIBBITHOIICHHSM COMIabHUX CHJ, TaK i
HAKOTMYEHHSIM, CTIaJKOEMHICTIO KYJIBTYPHO-TYXOBHUX 3pa3KiB MOBEIIHKH;

— MOJITHKA JAEpKaBHM — HE CTUIbKH MPOAYKT TPH COLIaIbHUX CHJI, CKUIBKH
pe3yIbTaT BILIUBY CBITOTIISAIY CyCIIIBCTBA, HOTO MOpAJIi, IIIHHICHOI OpieHTAail;

— pO3MAITTs HalliIOHATBHUX KYJIbTYp OOYMOBIIOE MUISXH PO3BHUTKY JCpXKaB, iX
THUIIH.

Bigznaunmo, mo kiaacugikanis aep:kaB 3a THNAMU Moke OyTH 37iliCHEeHa 3a
IHITAMY KPUTEPISIMH.

Tunu neprxaB 3a piBHEM 3aXHCTY NPaB i CBOOO/I JIIOIUHU:

— npagogi (IepkaBu 3 PEKUMOM KOHCTHTYLIHHOT 3aKOHHOCTI);

— Henpasogi (HepkaBH 3 PEXUMOM 0€33aKOHHS, a00 JepKaBH 3 PEKHMOM
PEBOITIONIHHOT 3aKOHHOCT1).

Tunu nepxas 3a cioco00M HaOyTTS BJIATU:

—necimumni (HaOyTTS BIagM BH3HAHO 3aKOHHUM 3 OOKy HAaceJeHHS KpaiHW i
MIXHapOJIHOTO CITIBTOBAPHCTBA);

— Henecimumui, ane icHyrodi ae-pakro (HaOyTTs BIaaW 3AIHCHEHO HE3aKOHHUM

! Benepuikos 10. A. Teopist iepxaBu i npasa : HaBu. noci6. / f0. A. Benepnikos, A. B. IManipna. — K. : 3uanus, 2008. —
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LUIIXOM).
Tunu nepxas 3a MeTOAAMHU 31iliCHEHHS JepPKaBHOI BJIaIu:
— 0eMOKpamuyHi;
— aHMUOEMOKPAMUYHI.
Tumnonorist nepas 3a CTaBJIEHHSIM /10 PeJIirii:
— MEeoKpamuyHi,
— CBIMCOHKI;
— KJIePUKANIbHI,
— ameicmuuyHi.

4.3 3MicT OCHOBHHMX CYYacHMX Teopiii Jep:kaBu

HoxTpuna' nepxkasu 3araanbHoro 106podyry (6arogencrsa). B ocHosi mici
Teopii Jiexath i/1ei 1 BUCHOBKH coioorii. Po3poOuB Teopito BUAATHUI aHTIIHCHKUI
exonomict Jx. Kertne (1883 — 1946 pp.) y mpami «3aranbHa Teopis 3alfHATOCTI,
MIPOLICHTY i rpoteit». ['oToBHMI 3MiCT Teopii 3BOTUTECS IO TAKOTO:

— OOIPYHMOBYEMbCA, WO CYHACHA «OEMOKPAMUYHAY 0epicasd empamund
Kracoeull xapakmep i Oic @ iHmepecax ycix unenie cycnintbemea. [lepoicasa
BUKOPUCMOBYE MAKI eKOHOMIUHI 8adiceNli AK NONIMUKA YiH, nooamKu, iHeecmuyii,
depoicasHe 3aMOoBLeHH s, KpeOumu, pe2yiio8aniss eKChopmy U iMnopmy i mum camum
BNAUBAE HA NPUBAMHULL CEKMOP, NPUCTNOCOBYE 11020 015 bniaza 6CixX;

— deparcasa, peanizyiouu QYHKYilo coyianbHux nociye (mamepianvha donomoeaa,
NOMINWeHHs. YMO8 npayi, NiosuwjeHHs 3apoOimmnoi niamu i NeHcill, NoNinuenHs
JHCUMIOBUX YMOS, OXOPOHU 300p08’s, 0cgimu), 3abe3neuye Oinbul UCOKUL PiGeHb
Jlcumms HaceleHts 6Ci€l Kpainu,

— NOCMYNO080 BIOMUPAE PENPECUBHO-KAPATbHA (YHKYISA 0epicasu, 36YHCYEMbCs
cpepa Oeporcasnozo npumycy. Ak pesynomam poOumscs 6UCHOBOK, WO PO3EUMOK
SMIMAHOT  eKOHOMIKY, aKkmugisayiss @QyHKYil coyianvbHux Rnocye, GIOMUPAHHSL
PenpecusHo-KapaivHoi  QYHKYii  Oepoicasu  nepemeopioe il 3 KIACOBO-
AHMA2OHICMUYHOT HA «OEPAHCABY 3A2ANTbHO20 OIA200EHCMEA ).

Konuenuis® HanmioHaabHOI aep:kaBu. [ONOBHMM y Wi KOHHENIii €
00IPYHMYBAHHA MO20, WO OCHOBHE NPUSHAUEHHS 0epicasu noaa2ac 6 3abe3nedenti
CMBOPEHHS HAUCHPUSIMAUGTIUX Y MO8 O]l ICHY8AHH MA po38UmKy nesHoi Hayii. Huri
119 Teopist HaOyma mommpeHHs y kpafHax komumrasoro CPCP, CxinHoi Ta IliBnenHo-
CxigHoi €Bporm. Y meskux nepikaBax, 30kpema B Ecrownii, JIaTsii, BoHa mocTymoBo
HaOyBae cratycy oimiiiHoi noktpuHu. OpjHaK, KoM 1 CTaHYTh TIYMayUTH
BUKJIIOYHO B €THIYHOMY IUIaHi, IS TEOPisl MOXKE TICHO HAOMU3UTHCH A0 (ammsmy i
HaOyTH SKOCTEH COIliabHO HeOe3meyHol. Y oMY pa3i BOHA MOXE CTaTH TEOPi€lo
HaliOHAJIbHOT BUHATKOBOCTI, TIOIIMPEHHS SIKOT Ha JIep)KaBy MO)Ke 3HAWTH CBiil BUpa3
y nayxe HeOe3nmeyHux racinax THiy «EcCTOHIS a1t ecToHWIB», «YKpaiHa is
yKpaiHIiB» tomo. g Teopis B TakoMy TiIyMadeHHI HeOe3leyHa THM, IO MOPOIKYE

! JlokTpuHa — 1€ CHCTeMaTH30BaHE BYCHHS, LIICHA KOHLENIis, CyKynHicTh npuuHuumis. Ha BiaMiny Bix maibke
TOTOKHUX TOHATH BYEHHS, KOHICHILI, TeOopil, yacTilie BUKOPUCTOBYETHCS ISl IO3HAYEHHS MOIVIAAIB 3 BiATIHKOM
CXOJIACTHYHOCTI Ta TOTMATU3MY (ZOKTPUHH (aImu3My, emiTapu3My, €TaTU3MYy TOLIO).

2 KoHuenwist — e MeBHuil crnocié po3yMiHHs, TIlyMaueHHs, iHTeprpeTaltii Oy/1b-AKOoro ABUILA, NPOLECY, TOJIOBHA TOUKA
30py Ha HHX, CYKyIHICTb ifieif IX CHCTEMHOTO BUCBITJICHHSI.
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HEJIOBIpYy MIX JIIOJbMH Di3HMX HaIllOHaJbHOCTEH. B ymoBax OararoHaiioHaJIbHUX
JepkaB Ii¢ HEMHHYYe Befe A0 KOH(POHTamii, i BpemTi-pemT — 10 HaCHIBCTBA i
BOpPO’XKHEYI, 110 MU Oauniiy, HANPUKIIaL, 3 oAl y konumHid KOrocnagii Ta B geakux
IHIIIMX pErioHax CBITY.

B ymoBax ¢QopMyBaHHS HAIIOHANFHOTO PHHKY 3a daciB (eomanmizmy abo
O0opoThOM 3a BH3BOJCHHA BiJ KOJIOHIANBHOI 3aJEXKHOCTI ies CTBOPCHHS
HaIllOHAJIbHOT Jep)kaBH Majla IO3UTHBHE 3HAUEHHS, CHPUSIIOYN ICTOPUIHOMY
nporpecy. Huni, ocobnnBo B 6araToHarioHadbHUX KpaiHax, BOHA MOXKE MaTé MicIe
JWIIe 3a TEeBHUX YMOB, 1 HacaMmmepe] KOJHM BPaXxOBYIOTHCS pEaJbHUH CTaH
MDKHAI[IOHAIBHUX BIJIHOCHH Ta IHTEPECH HAI[IOHAIBHUX MEHIIMH. 3aBXKIH CJiJ
3Ba)KaTW Ha Ti MPaBOBi Ta (PaKTUYHI HACIIAKH, IO CTOSTH 32 iZ€€I0 HAI[IOHATBHOI
JIep>KaBHOCTI B KOXKHOMY OKPEMOMY BHIIAJIKY.

Ines HanioHaNBHOI JIep’KaBU HE OJIHO3HAYHO OLIHIOETHCSI B TEOPil AepKaBH Ta
mpaBa, HE TOBOPSYM BXKE IMPO TMONITHYHY HpakTHKy. [Ipo 1e cBOro dvacy mmcaB
B. BUHHWYEHKO, BHCTYMAIO4YW MPOTH TNPABOHAMIOHATICTUYHUX  IMO3MIIH Y
Hentpanbhii Pani. SIk MimaHChKY XapakTepu3yBaB ifICF0 HAIlIOHAJIBHOI AEpIKaBH
M. BepusieB, pi3ko KpUTHKYBaB HallioHaTi3M y Oyap-skiid ¢opmi A. LlBeiiuep, iHmi
MPECTaBHUKKM BYCHUX KiJI TYMaHiCTHYHOTO HAIIPSIMY.

Etaruyna koHuenuis aep:xkaBu. Cymwuwicmv emamusmy noaseac @
00IpYHMY8anti HeoOXIOHOCMI MAKCUMATLHOZO BMPYUAHHA OepHCABU 8 HCUMIMS
cycninbcmea ma KowcHoi KoHKpemHoi ocobu. Y BiINOBIAHOCTI 3 €TaTHYHUMHA
HOIJISAAMH JKUTTSI CYy4acCHOT'O CYCHIJIBCTBA IOCTiMHO YCKJIaIHIOETHCS, BUHUKAIOTH 1
PO3BUBAIOTHLCS BCE HOBI i HOBI B3a€EMO3B’3KH SIK MiXK HOTO CKJIaJIOBUMH YaCTHHAMH,
TaK 1 MDK OKpeMHMH TrpomaisHamu. lle 3yMoBIIO€ HEOOXiAHICTH iCHYBaHHS
CBOEPITHOTO  «COIIAJBHOTO TUPHICHTa», SKHH yIOPSAIKOBYBaB OH, TOOTO
periaMeHTyBaB 1 KOHTPOJIIOBAB 3IIHCHEHHS CYCHUIBHUX BIiTHOCHH. Takum
«ITUPUTEHTOM» y CHIIy JWIIe i OAHIH MpUTAMaHHUX BIACTUBOCTEH (HASBHICTH
CIICIIaIEHOTO anapary YIpaBiHHS 1 IPUMYCY, 31aTHICTh HaJaBaTH CBOIM DIIICHHAM
3arajibHOO0O0B’ I3KOBOT'0 XapaKTepy TOILIO), MOXKe 1 MoBMHHA OyTu nepxkasa. [Ipu
IBOMY CTBEPIXKYETBCS HEOOXITHICTh MPAKTUIHO HEOOMEXKEHOTO W BHPIMIANEHOTO
BTPYYaHHs JIepKaBU MPAKTHYHO B yci chepu CYCHUTBHHX BIIHOCHH — &X [0
HaWiHTUMHIIIUX CIMEHHMX BIJIHOCHH 1 BUNPABIAHICTh MaKCUMAJIbHOTO OOMEXCHHS
CaMOBpsIIYBaHHS HaceleHHs. Y MEBHHX CBOIX IOJIOKEHHSX €TaTHYHA KOHIICTIIIis
Jiep KaBH CITiBMAIa€E 3 (HAIMCTCHKAM PO3YMIHHSM MPH3HAYCHHS JICPIKaBH.

s xoHumenuis HaOyBae  ocoONMBOI  MIATPUMKH B JepXaBax 3
HEIEMOKPATHIHUMH JEP>KaBHO-TIPABOBUMH PEKUMAMH.

ToranitapHa koHuenuii aep:kaBu. Ilepmii ToTamitTapHi morIsAM B icTopil
MOJITUYHHX YYCHB CATAIOTH JAIEKOr0 MHUHYJOro. Tak, TOTaliTapHUMH BBAXKAIOTHCS
Teopis JHaBHborpeubkoro ¢imocopa IepakimiTa npo HEOOXIAHICTH 3arajibHOT
peryJsmii CycHiibCTBa, TONITHYHI TOTJSINA, sSKIi BHUCIOBHB y MOJIEINI iJ€albHOL
nepkau [lmaton. [leski ToTajiTapHi MOMEHTH HasBHI B IIOJNITHYHHUX ITOKTPHHAX
A. Cen-Cimona, I'.B.®. T'erens, X.-)X. Pycco. IloHATTS «TOTamitapHuii» moyanu
BXMBaTH KpuTHKH Myccomini Ha modatky 20-x pokiB XX cr., komm B Itamii
(dopmyBanacs ¢amuctcbka cucreMa. [Ipore MyccodTiHi caM MiJXONUB IIe MOHATTS i
MIPOTOJIOCUB CBOEIO METOIO CTBOPEHHS TOTATITapPHOI AEpKaBH.
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Konueniis totamitapusmy 3’siBHiiacs Ha modatky S0-x pokiB, koiu iie Oyia
xuBa mam’sATh mpo Qammsm, y CPCP icHyBaB CTamiHCBKHH pEXHM, a HOBI
KOMYHICTUYHI JIepKaBH HACIIIIyBalld paJsTHChKY MOJIENb MTPABIIiHHS.

Y 1951 p. X.Apeuar onyoOiikyBaga cBow npamio  «[loxomkeHHs
TOTAJTapu3My», B SKiH IaBalUCA COINOJIOTIYHA I TONTHYHA XapaKTePHCTHKU
TOTAJITAPU3MY .

TTepenyMOBH BUHHKHEHHS i PO3BHTKY TOTAJITApPU3MYy B MOJITHYHIN MPaKTHIII
OB’ SI3YIOTh 3 1HAYCTpPiaJIbHOIO CTaJi€l0 PO3BUTKY CYCILIBCTBA, HASBHICTIO 3ac00iB
MacoBoi iH(popMamii, KOJEKTHBICTCEKOIO CBITOIJIANY, MOTYTHBOTO IEp>KaBHOTO
anapary. [Ipuuomy 3acoOu macoBoi iHGopmalii € HeoOXiZTHUM MOMEHTOM JUIs
ICHyBaHHS TOTaNiTapU3My B3arami. 3aBISIKH IM TIPOBOAATHECSA  iJEOJOTiTHE
00pOOICHHS HACETICHHSI.

Kpurepiem TotaniTapuzMy € TOTJIMHAHHS JEpKaBow chepu IpoMajassHCHKOTO
CYCHIIBCTBA, BiICYTHICTD ILTIOPATi3My.

KiracnyanMy ToTaiTapHIMH JepKaBaMH BBAXXKAIOTh TiTiepiBCchKy Himewunny i
CPCP. Ilpudomy NOJITHYHUHA PeKUM y KoJuIIHbOMY PansHcekomy Coro3i MaB Taki
eTanu:

—IIepio]] BOEHHOTO KOMyHi3My 1917 —1921 pp. (ToTamiTapHO-aBTOpHUTApHHIH
THII TIOJIITHYHOTO PEKUMY);

— 1921 - 1929 pp. (aBTOpUTAPHHIA PEIKUM);

— 1929 — 1956 pp. (ToTamitapHUIl pexRnuM);

— 1956 — 1985 pp. (3HUKIM O3HAaKH KIACHYHOTO TOTAJITapU3My, ajue B
OCHOBHOMY PEXHM 3JTUIIABCS TOTATITAPHUM).

3anenan emoxu TortamitapmsMmy B CPCP mouaBcs 3 dwaciB Tak 3BaHOI
rop6adoBCchKOT MepeOyMOBH, KOJIM BIaJIa «3alli3Ha 3aBica» iJICOJIOTIYHOTO0 MOHI3MY i
3aKpUTOCTI cycrinbeTBa ',

DamMCTChKI i€l 1ep:KaBHOCTI — ye cymiul pi3HUX NONOHCEHb, MEMOIO AKUX €
BUNPABOAHHS, 3A0XOYEHHs HAUHUNCHUX THOOCOKUX iHcmunkmis. OIHIEIO 3 TOJOBHUX
CKJIQIOBUX (aIIMCTChKOI TEOpii € pacusM, IO MOAUISE JIFOCH 32 OI0JIOTIYHUMH Ta
coLiabHUMH O3HAaKaMH Ha JAEKiIbKa rpyn (pac), ogHa 3 SKHX TPOTOJIONIYETHCS
ICTHHHUM TPEeICTaBHUKOM JIIOJICEKOr0 poxay. ToMy 3aBIaHHS JepiKaBH 3a0e3MCUCHHS
MPOLBITAHHS TAHIBHOI pacH NUISXOM 3aBOIOBAHHS IHIIUX JIEPKaB Ui PO3IIMPECHHS
(OKUTTEBOTO TPOCTOPY», MOUIMPEHHS «KYJIbTYpHOI pacw». [Ipu mpoMy nepskaBHi
OpraHd TOBWHHI KepyBaTHCS NAPTIHHUMH iCOJIOTIYHUMH HACTaHOBAMH, IisIMH
BOXIIs, IIO € ICTUHOK B OCTaHHIW iHcTaHmii. Y cdepi MikHApOIHUX BIJHOCHH
¢damm3M  BHXOAMTH 3 KynbTy TIpyOoi cuiam. Hacwmist mporoiaonryerscst
HaWBaX/IMBIIINM YHHHUKOM PO3BUTKY, a TYMaHi3M — MpPOSBOM HEIOBHONIHHOCTI
pacH, cipo6orO BUNPABIAHHS ii ciaGoBiLIs Ta 6osry3TBa’,

AnHapxicTcbka KOHHenumist Aep:kaBU. OcHOBHA i0esl aHaApXismy NOAAAE 6
HeoOXiOHOCMI CMBOPEHHA CYCHINbCMEA, 6 AKOMY, 3 00H020 OO0KY, MAKCUMATLHO
00MEINHCYIOMbCA  MONCIUBOCTNT  BMPYUAHHA  0EPAHCABU 8 NOBCAKOCHHE  ICUMMS

! Topnau M. 1. Tonitonorist: Hayka 1ipo nonituky [Enexrponnuii pecypc] / M. L. Topnay, B. I'. Kpemens. — K. : Llentp
yuboBoi ditepatypu, 2009. — Pexxum goctymy o okepena : http://www.dut.edu.ua/uploads/l_705_43949107.pdf.

2 Benepnikos 10. A. Teopist neprkasu i npasa : Hasd. noci6. / 10. A. Benepnikos, A. B. ITanipua. — K. : 3nanus, 2008. —
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cycninbcmea ma ocoou, a 3 iHUo20 — MAKCUMATLHO NIOGUWYEMBCS PO HACENCHHS 8
VAPABAIHHI 302aNbHUMU CNPABAMU.

3rifHO 3 aHAPXiCTCHKUMH MOTJISAAaMHU B 30BHIIIHIX BiJHOCHHAX Ha JepXKaBy
TMOBUHHO TIOKJIQAATHUCS Jinlie 3a0e3redeHHs 000pOHH KpaiHU Bij 30pOHHUX HamaliB
330BHI, Ta MiATPUMaHHs HEOOXiTHHUX, HacaMIIepe]] eKOHOMIYHHX, 3B’SI3KiB 3 1HITMMHU
JepKaBaMH.

VYcepenuni kpaiHu QyHKIIi JepkaBd TMOBHHHI 3BOJAMUTUCS 10 TNPUHHATTS
KOHCTUTYIII Ta HE3HAYHOI KUTBKOCTI HaWBaKIMBIIIMX 3aKOHIB, MOJOXEHHS SIKHX
MaroTh BHKJIIOYHE 3HAYEHHS JUIA ICHYBaHHS 1 PO3BUTKY BCi€i KpalHH, a TaKkoX 10
3a0e3nedyeHHs X HEyXWibHOI peanmizamii. Yci iHON BHYTpIIIHI NMUTAaHHS TOBUHHI
BHpIIIYBaTHCS HACENeHHSAM Yyciel KpaiHn abo HaceleHHSIM OKPeMUX YacTWH ii
TepuTopii Oe3mocepenHpo (IUIIXOM CXOMiB, 300piB, pedepeHmyMiB, BHOOpPIB) UM
OpraHaMH MiCLIEBOTO CaMOBpsAyBaHHS (palamMH), [0 OOUPAIOTHCS HACEICHHSM
BiJINIOBIAHUX TEPUTOPIH.

Teopisn' miopamgicTH4HOi KEMOKPATIi TaKOX TPYHTYETHCS HA TOJNOKEHHAX i
BHCHOBKaX COLIIOJIOTI, ajie BOHA BUKOPUCTOBYE He c(hepy €KOHOMIYHOI i ColiaabHOI
IisSUTBHOCTI AepikaB, a ii momiTuyHy cucremy. [IpencraBHuku wiei teopii I'. Jlacki,
M. Hdroepxe, P. Tapermopd, P.Anen Ta iHmi oOIpyHTOBYIOTH, HIO Cy4YacHa
JiepKaBa sBJII€ COOOI0 CYKYIMHICTh COLIaIbHHUX T'PYH 1 MPOIIAPKIB, sIKi BUHUKAKOTHh
YHACHIJOK THUX UM iHIIMX iHTepeciB. s 3axucmy ceoix immepecié yi cnintbnomu
YMeopwwms  pi3Hi 00 ’€OHaHHA 2pOMAOsH, AKI Yy CB0I0 uepzy uepe3 C80i
«3ainmepecosani epynu» uu «pynu MUCKy» GHIUBAIOMb HA NOAIMUYHY 61a0Y,
odomazarouucy peanizayii cgoix inmepecis (nompeo).

TakuM YHHOM, COWiaNBHI TPYHH 1 MPOMIApKH OepyTh y4acTb y 3JifiCHEHHI
HOJNITHYHOI BIaaM, a AEpXKaBa KOOPIUHYE H y3TroMKye MOXIIMBOCTI BCIX 00’€IHAHB
TPOMaJIsSIH y peajtizallii Aep>kaBHOT BIIaJIH.

Teopis exit Ta exitapHoi nemoxparii. Teopist eqiT mommpuIacs HanpUKiHII
XIX — na mowatky XX cr. 3acHOBHHMKaMH ii OynM iTamificbki BYCHI ITOJITOJOTH
I'. Mocka (1856 — 1941 pp.) i B. ITaperro (1848 — 1923 pp.). Cymuicme yici meopii
3600UMbCA 00 MO20, WO HAPOO He 30amuuil ynpasiamu cychitbcmeom. 1. Mocka
66adxcag OeMoKpamilo ymonicio U O0OIPYHmMOB8Y8as, w0 8 YCiX YUBLIIZ08AHUX
cycninbcmeax 8UHUKAE 08a Kacu: npasumeni ti mi, kum ynpagiaioms. B. Ilapemmo
CcmeepodIcysas, wo NOAMUYHe JCUmms € nocmitna 6opomvba enim, 3MIHA SAKUX
8I00Y8AEMbCA WINAXOM HACUNLCMBA, WO eNima GUHUKAE Y MPbOX HAUBANCIUBIUUX
chepax cycninbHo20 HCumms: eKOHOMIYHIL, NOMIMUYHIL Ma THMeAeKmyanvhil, oe
iHOugiou eudinaromsca 3 cepedosuwa inwux aoodetl. BiH oOrpyHTOBYBaB Teopiio
KOHKypeHII emt. Y cBoto uepry P. Mixensc (1876 — 1936 pp.) 3acTocyBaB Teopito
eNiT 10 NOJITHYHUX mapTiid. BiH BBaxaB, 1mo sk OypxyasHi mapTii, Tak i
COIIaNiCTHYHI aHTUIEMOKPATU3YIOThCSA 1 AENPOIeTapi3yoThes. PamoBi unenn maprii,
0 HE 3/IaTHI caMi yNpaBJIATH, OOMPAIOTh CBOIX NPENCTaBHUKIB, SKi PAaHO UM ITI3HO
BiJIOKPEMIIFOIOTBCS BiJl CBOIX PAJOBHX TOBApUIIIB MO MapTii 1 NEPETBOPIOIOTHCS Ha
mapTiHy emiTy. JleMokpartist B mapTii HepexoauTh B OJirapxito. Y mapTiHHIA emiTi

! Teopis — Le KOMILIEKC MOTIIAIB, YSBIEHD, iei, AKi CIPAMOBAHI Ha TIyMaYeHHs Ta MPOSCHEHHS Oy/b-IKOTO SBHUILA;
BHIIA, HAWOLTBII PO3BHHYTA (hopMa opraHizanii HAyKOBOTO 3HAHHS, SIKa J1a€ LUTICHE YSBICHHS 1100 3aKOHOMIPHOCTEH
Ta CYTTEBHX 3B’SI3KiB MEBHOI 001aCTi IiHCHOCTI.
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TEX BeJIeThCs 00pOTHOA, 10 TPU3BOIUTH JI0 3aMiHU OJIHIET MAPTIHHOT €ITITH 1HIIOK.

VY cydacHHX yMOBax MOIMIMpHUIAci Teopis HeoediTapusMmy, abo emiTapHoi
nemokpatii. Ilpeocmasnuxu yiei meopii  X. Jlacyen, J. Capmopi, X. 3etienep
68a2ICAIOMb, WO HAPOOONPABCMBO NpupeyeHe HA Hegoawy ma eede 00 OUKMAMYpPU.
L]o6 yvoeo He cmanocs, cyChinbCmM8OM MAE YNPasiamu KomMnemenmua exima. /s
Yb020 HeoOXIOHO NOCOHAMU eIMAPU3M 3 eleMEHNAMY NIIOPATICIIUYHOT 0eMOKPAMmIi.
CyTtHicTh Teopii emiTapHOi AeMOKparii 3BOJUTBCS A0 TaKOrO: a) B CYYacHOMY
CYCIIIBCTBI Ji€ HE OIHA, a KiNbKa eliT; 0) MK HAMH iCHy€ KOHKYPEHIisl; B) €IITH
KOHTPOJIOIOThCS HApOAHUMH MacaMH IIISXOM 3arajJbHOr0 BHOOPUOTo IpaBa; T) Ie
CTUMYJIFOE KOHKYPEHIIIIO €T, I) IOCTYI B €JITY 3aJHMIIAEThCS BiIKPUTHM IS BCIX,
BOHA TIONOBHIOETHCS 32 PAXYHOK BUXIJIIB 3 HAPOLY.

Konuenuisi npaBoBoi nep:kasu. [IpaBoBa nep:kaBa — ye maka Oepowcasa, 6
AKIL HA OCHOBI YUHHO20 NPABA PEanbHO 3a0e3neyyemvbest 30MUCHEHHs Npaes, c80000,
3AKOHHUX THMepecie TOOUHU i SPOMAOSHUHA, OKPEMUX 2PYN TH00el | 2DOMAOAHCLKO20
cycninbcmea 6 yinomy, 0e 0epacasa i MoOUHA HeCYmb 63AEMHY 8ION08IOANbHICIb
32i0HO 3 YUHHUM NPABOBUM 3AKOHOM.

Teopis mpaBoBOi nepkaBu Oepe CBiMf MMOYATOK 3 aHTHMYHOCTI. Xoua B caMiid
AQHTUYHIA Iep’KaBHO-TIPABOBIH MPAKTHUII I MOJITHYHUX BYCHHSAX BIACYTHI CHCTEMHI
TEOPEeTUYHI KOHLENLii IPaBoOBOi AepkaBH, aje B TOH K€ Yac ifedHi mepeayMoBU
MIPaBOBOI JEPKABHOCTI, TOCBIJ NEMOKpaTii, pecimyOiikaHi3My Ta MPaBOMOPSAKY, L0
Oy 3amOdYaTKOBAaHI B AHTHYHY €IIOXY, OE3yMOBHO, BIUIMHYJIM Ha MOAANbIIE
(bopMyBaHHS TEOPETUYHUX YSIBJICHD 1 IPAKTUKY NIPABOBOI AEP’KaBHOCTI.

Tlepuii TeOpeTUYHO PO3BMHEHI KOHIICHIIiI MPABOBOI JEPKAaBU BHHUKAKIOTH Y
Hepiox mepexomy CycIUIBCTBA Bi (heomanbHOTO Jaay 0 Kamitanismy. lcropudro me
BiIOYBaeThCs B 3araJbHOMY PYCJ BHHUKHEHHS IPOTPECHBHHX Tediil OypikyasHOI
MOJITUYHOI Ta MPaBOBOI AYMKH, CTAHOBIEHHS 1 PO3BUTKY HOBOTO IOPHIUYHOTO
CBITOIIIANY, KPUTHUKH (PeoqambHOTO CBaBLIIA 1 Oe33aKOHHSA, aOCONIOTHCTCHKOTO
PEeXHUMY, YTBEPIUKEHHS i€l TyMaHi3My, IPHHITHIIB CBOOOH 1 PIBHOCTI BCIX JIIOMIEH,
HEBiUy)KyBaHUX TMpaB JIOJMHHU, TOUIYKIB Pi3HUX JepKaBHO-TPABOBUX 3aXOJiB,
KOHCTPYKIiH 1 popM (pO3IOIin fep>kaBHAX BIIAJ, KOHCTHTYI[IOHATI3M, BEPXOBECHCTBO
IpaBa i 3aKOHY TOIIO), CIPSIMOBAHHX IIPOTH y3ypriamii ImyOIivHOT MONITHYHOT BiIagx
Ta 11 0e3BiNOBiAATBHOCTI Mepes cycrniibcTBoM. [lounHarouu 3 HoBoro vacy, Teopist
IIPaBOBOI JiepkaBH Oyia CyTTEBO JOMOBHEHA 3aBISKH 0€3M0CEpPEeIHBOMY 3BEPHEHHIO
o i71ei paB JIIOAUHY.

IlpaBoBa jgepkaBa, 10 MOOYJAOBM SKOi MM  TNparHeMo, BHUCTYIA€
HaMIOCKOHAMIMOW (GOpPMOIO opraHizamii i (YHKIIOHYBaHHS JEp>KaBHOI BIIAJH.
Po3BuTOK TpaBOBOI Nep’KaBH HEBIAMIIBHUN Bif CTAHOBICHHS MpaB JIOJWHH, SKi
BJacCHE 1 BHCTYNWIM TIi€0 KITIOYOBOI KATETOPi€0, HABKOJO SKOI pPO3BUBAIHMCH
roNoBHI 1 Xapakrepuctukd. Jlumie mpaBoBa [epXKaBa MOXE BHUCTYNATH SIK
00’€eKTHBHUI BUPA3HHUK IHTEPECiB BHYTPIIIHRO HEOMHOPIJHOTO Ta CYIEPEWINBOTO
I'POMaJSTHCHKOT'O CYCITIIbCTBA.

Ha naiiBumomy 3akoHomaByoMmy piBHI B KoHctuTymii YkpaiHu mporoomieHo,
o Hamia JepkaBa € IEMOKPATHYHOIO, NPAaBOBOIO 1 comiambHOM0. lle BaxkimBe
MOJIOKEHHS 3aKPIIUTIOE HAIPsM ITOJANbIIOr0 PO3BHTKY HAmIOi nepkaBH. SKki ik
XapaKTepPUCTHKH JO3BOJISIOTH HA3BaTH Ty UM IHIIY JAep)KaBy JIE€MOKPATHYHOIO,
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MPaABOBOIO 1 colLlialbHOK? Y Cy4YacHMX yMOBax BOHA Ma€ BiJIOBIaTH MpUHANMHI
TaKUM O3HAKaM: BU3HAHHS MPUHIIMIIIB TAHyBaHHS 1paBa, BepXoBeHcTBAa KoHCTHTYIIIT
1 NPaBOBUX 3aKOHIB; BHM3HAHHS HApOJy €AWHUM JUKEPEIOM JEp)KaBHOI BIaly,
JIEMOKPATHYHUX CIIOCO0IB OPMYBaHHS OpraHiB JAEP>KaBHOI BIaJU; MPIOPUTETHOCTI
IIpaB JIFOAWHM; TApaHTii IpaB MEHIIOCTI Ha BIACHY AyMKY Ta ii BiIbHE BHCIIOBICHHS,
MOy BIIAJM Ha 3aKOHOJABYY, BUKOHABYY 1 CyIOBY; iIEHHOTO i MOJITHYHOTO Ta
€KOHOMIYHOTO TUTIOpaJIi3My; COLIIaTbHUX TapaHTiH 1 cTabUTLHOCTI.

[IpoBigHUMH IPUHIMIIAME TIPABOBOI Jep)KaBU € MPUHIMIIY MAHYBAHHS MpaBa
i BepxoBeHcTBa mpaBoBoro 3akomy. CyTHICTIO mpaBa € cBOOOJA JIIOJHMHU, aie
cB00o/1a He Oy/b-siKa, a IEBHUM YMHOM BH3HaueHa Ta 3a0e3nedeHa. Po3MexxyBaHHs
mpaBa i 3aKOHy Ma€ 3HayHE TYMaHICTHYHE 3HAYCHHS, OCKIIBKH caMe MPaBO CIYTYe
KpPHUTEPIEM SKOCTI 3aKOHY, JO3BOJISIE OIIHUTH, HACKUIGKM 3aKOH BIJMOBINAE MpaBaM
JIOAMHY, ii iHTEepecaM 1 moTpedam, iesiM ColiajIbHOI CIPAaBEIMBOCTI, GopMalIbHOT
piBHOCTI. 3aKOHH HpPUIMArOThCS Ha OcHOBI KoHcTHTymii, a mig3aKOHHI akTH — Ha
OCHOBI 3aKOHIB Ta Ha X BUKOHAHHSI.

3B’A3aHiCTh Jep:KaBU NMPaBaMH Ta cBO00aMH 000U 11epe0avae OPUAUYHY
piBHICT TpOMajasHMHA 1 Jep)KaBU Ta IX B3a€MHY BiANOBiJANBHICTH, CTAOUTHHHI
IIPAaBOBHUH CTAaTyC OCOOM Ta HasBHICTH €()EKTHBHOTO MEXaHi3My 3a0e3IedeHHs MpaB i
cB000J 0COOH.

Hpuauun noaisty Baaam nepeadadae npaBoBe po3MEXyBaHHSA cep AiSTIbHOCTI
TUTOK JepKaBHOI BIAIW, PO3MOALT BIaJHHX MOBHOBAXEHb MIX IEpPKaBHUMHU
OopraHamy, iX B3a€MHY IiIKOHTPOJIbHICTb, III0 3MEHLIY€E PU3UK y3ypHauii AepxaBHOI
BIamy Ta 1i cBaBimws .

Konuenuiss couianbHoi aep:xkaBu. CouniajbHa gep:kaBa — ye npagosa
0epaicasa po3UHYMO20 2POMAOSAHCLKO20 CYCHIILCMBA 3 COYIANbHO OPIEHMOBAHUM
PDUHKOBUM — 20CROOAPCMEOM, AKA 30AMHA  CMEOPUMU  YMOBU ONA  peanizayii
EKOHOMIUHUX, COYIANbHUX [ KYIbMYPHUX NpA8 TOOUHU, 2APAHMYSAMU COYIANbHY
cnpaseonusicmes i coyianbHy 0e3nexy 0coou, GCMAHOBUMU COYIANbHY 3200) 6
Ccycninbemei.

O3naku couianvhoi depicasu:

— HasBHICTh NMPaBOBOi JIEP)KAaBU Ta PO3BUHYTOTO TPOMAJSTHCHKOTO CYCHUIBLCTBA
SIK YMOBH HOT0 (PYHKI[IOHYBaHHS;

— HasBHICTb E€KOHOMIYHOI OCHOBH — COIiaJIbHO OPI€HTOBAHOTO PHUHKOBOTO
TOCIIOJapCTBA;

— HasIBHICTh FOPUIMYHOI OCHOBH — COI[IAJIbHOTO 3aKOHOJIABCTBA 1 3[IHCHEHHS Ha
HOro OCHOBI COIIATBLHOT IMOJIITHKY;

— rapaHTyBaHHS peaji3alii eKOHOMIYHHX, COI[AbHUX 1 KyJIbTYPHHX TIIpaB
JIFOTUHH;

—rapaHTyBaHHS  COLIaJbHOI  Oe3meku  ocoOW, 374aTHOI  CaMOCTIHHO
3a0e3nedyBaT HEOOXiqHMIT (JOCTaTHIN) piBeHb MaTepianbHOTO K0OpOOyTy A cede
i wieHiB cBoei ciM’1 (IpodeciiiHe HaBYAHHS, NepeKBaNiiKalis, piBHICTh CTaPTOBUX
MO>KJIMBOCTEH JIJIsI MOJIOJI);

— HaJlaHHS JEPKaBOIO0 COIIaJIBHOI JIOTIOMOTH TPOMaJsHAM X04 OM Ha piBHI

! Bonunka K. T. Teopis mepskasu i ipasa : Hasu. noci6. / K. T'. Bomunka. — K. : MAVII, 2003. — 238 c.
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MIPOXKUTKOBOTO MIHIMYMy, $IKi HECIIPOMOXKHI HECTH BIANOBIJAIBHICTh 3a CBii
J06po0OyT — COIiaNbHO HE3aXHIIEHHM BEPCTBaM HACENCHHS: 0C00aM IMOXMIIOTO BiKY,
Hemnpaue3aaTHUM (XBOpHUM), 0€3p00ITHUM 3 HE3aJeKHUX BiJl HUX TPUYHH;

— POBEJICHHS COILIAJIbHOI TOJITHKH JIepP)KaBU, CHOPSIMOBAHOI Ha 3MII[HCHHS
COLIANBHOI CHPaBeIJMBOCTI Ta COIaJbHOI 3J1aroAM B CYCIIBCTBI, 3BENEHHS 0
MIiHIMYMy HaJMipHOTO MaifHOBOTO pO3IIapyBaHHSA HAaceJCHHS, (OpMyBaHHS
«CEepeIHBOTO Kiacy» (po3yMHE OOKJIalaHHs TI0XO/iB).

Teopis kouBeprenuii. Cymricmob yiei meopii nonsieae 6 momy, wo y ceimi
icHye 08I npomunedxicHi cucmemu — Kanimanizm i coyianizm, GOHU HOCMYNOBO
30AUHCAIOMBCA, BMPAYAIOMb PISHUYIO MidC COO0I0 | HA NeBHOMY emani po36UMKy
3nu8aomevcs 8 nocminoycmpiansie cychinbcmeo. Ll teopis BuHmMKma B 50 — 60-x
pokax XX cr. Ii ocHoBonosnoxuukamu Gynu P. Apon, JI. Tenbepeiit, I1. Copokin,
S1. TinGepren ta iH. @aKTUYHO B Cy4aCHUX YMOBAX ISl TEOPisl BTUIFOETHCS B )KHUTTS B
He3aJIeKHUX JiepxaBax KonuuHboro Paasacekoro Corosy.

Teopist «ryodamizanii» (cBiToBOi mepxaBn) BUHHKIA Ha pybexki XX — XXI cr.
PoponavanbHUK — aBTOp TepMiHA aMepUKaHChKUK ekoHowmicT P.PobGeprcon. 1]z
meopis tide Oani sk meopii «KOHBEPeeHYIly, OCKIIbKU CMBEPOICYE He MITbKU NpO
30UdCEeHHS 0epaicas, ane we U NPo CMUPAHHS 0ePHCABHUX KOPOOHI8 y pe3yibmami
yHigixayii ecix cgep orcummedisnvHocmi pizuux cycnitbeme ceimy. Ilpu 1upomy
€TaJOHOM (3pa3KkoM) ISl BCIX JeprKaB CBITY € 3aXiTHUH CBiT, HOT0 I[iHHOCTi, pHHKOBA
eKOHOMiKa, TEXHOJOTIYHMI Tporpec — A0 HUX HOBHHHI «HiATATYBAaTHCS,
JOOpPOBUTRHO 4YHM TNPUMYCOBO, YCi CYCHIJIbCTBA IUIAHETH 1 Ha iX OCHOBI
nependavaeTbcss MOOYy/I0Ba CBITOBOI TIOJITHMYHOI CHCTEMH, CBITOBOi JEpiKaBH
(«3aranmpHOT BcecBiTHBOI IUBiMizamii»). Kpim Toro, 3axig omepikye craTyc apbitpa y
BUpIMICHHI KOH(DIIKTHUX CHUTyalif Ha IUIaHeTi, IO OCOOJMBO CTOCYIOTHCS
TyMaHITapHUX LIHHOCTEH, a)k JI0 BTPYyYaHHS B CIIpaBH OyJb-SKOT JIEPKaBU 3 METOIO
ix BimcroroBaHHSA. KommmHsA «iges aepkaBm» IPOTONONIYEThCS MEHII I[IHHOIO 1
3HaYMMOIO, HIXK CBITOBA JiepkaBa. [loka3HHKaMM MOCTYIIOBOTO CTHPAHHS AEPKaBHIX
kopmoHiB  (y Takii  iHTepmpeTamii  «ryodaiizamii»)  CAyryoTh  iCHYHOYI
HaTHAI[IOHATBHI, MDKHApPOIHI Ta €BPONEHCHKI CTPYKTYypH, CIiBTOBApHCTBA Ta
cmiBapyxHocTi  (MikHapomuuii BamroTHHH (oA, MikxHapogHuit [aa3pkmit
TpuOyHain, Mikaapoanuii kpuminansHui cya, OOH, HATO, €Bponeiicbkuii cor03 Ta
1HIII), IO BiATIpAIFOBAIM MEXaHI3MHU HaB’A3yBaHHS CBOIX PIllIeHb JepiKaBaM.

Il Teopis mae Midomori3oBaHnii xapakTep, OCKUIBKH BBaXa€ 3a MOXKIIUBE
moOylyBaTH BCECBITHE IMBIJII30BaHE CYCHUILCTBO Y (OpMi CBITOBOI Jep)KaBU B
pe3yabpTaTi ycBiIOMIIEHHS HEOOXiTHOCTI HOTO CTBOPEHHS BCiMa CyCHiIBCTBAMU
raHeTd. BoHa 6a3yeThes Ha 1TF0314X PO Te, IO TaKe yCBITOMIIEHHS BiKpHE MIIAX
JI0 iHTerparii, AeMOKpaTii i CHiBpOOITHUIITBA, MOIOJNAHHS COLIATLHUX MPOTHUPIY.
30BciM HE BpaxOBYIOThCS MOXKIMBI HETATHBHI HACHIAKH ITI00aNi3aiifHOTO mpomecy
(comiambHi  KOHQUIIKTH, KOH(POHTAI{ IWBINi3amilf, 3arpo3a MDKHapOJHOTO
Tepopu3My Tomo). Jlo TOro x, MporaryeThesi TereMOHI3M JepkaB 3axo/y HaJ ycima
IHIIAMH.

VY Teopil rmobamizamii € SK NPUXWIBHUKH, TaK i CympoTHBHHKH. Ha mymKy
OCTaHHIX, riobajisanis He Hece HIYOro TapHOrO AepikaBaM, HAaBIIAKH, ITOTJIMHAE 1X
HaIllOHaJIbHY CBOEPINHICTh, MO30aBIsiE CyBEpEHITETy, Hacammepen eKOHOMidHOTO.
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HepeanbHuM € BOpOBaPKEHHS €JUHOTO €THKO-IIPABOBOT'O CBITOTJISIY B YChOMY CBITI.

BoaHouac 3aranbHi iHTEpecHW JIOJCTBa BHUMAaralOTh BHPIIICHHS 3araJbHAMHU
3YCHWUISIMH TJ100aIbHUX NPOOJIeM, SIKi 3arpOKyIOTh CAaMOMY HOTO iCHYBaHHIO, 1110 aX
HisIK He 03Haya€e CBITOBOTO JEP)KABOTBOPEHHS. IX YCIIIIHE BHpIllIeHHS MOXJIHBE Ha
MIPUHIUIIAX 3TOAM 1 3a0e3MedeHHs PIBHOCTI BCIX JAeprkaB HE3aJIeKHO BiX iX po3mipy i
PIBHSI €KOHOMIYHOTO PpO3BHTKY, BIIICYTHOCTI TEreMOHi3My, Ha JIeMOKpaTHYHIH
OpUAMYHIN OCHOBI, MOBa3i Ta OOOB’SI3KOBOMY BHKOHAHHI MiXHAapOJHO-TIPABOBUX
3000B’513aHb 1 BHYTPIITHBOAEP/KaBHUX 3aKOHIB.

TexHokpaTHuHa KoHIemuisa aep:kaBu. Cepen cydacHHX MoIUpiKariii
KJIACHYHUX MOJIEJICH 1 TEOPETUYHUX KOHCTPYKLIN MOJITHYHOI BJIaJK 0COOIHMBE Miclie
3aiimae Tumonoris Biuamu M. Bebepa (1864 — 1920 pp.). Bin ybauas 2conosmy
ocobnugicms  (QYHKYIOHY8AHHA NAPAAMEHMCbKOI demokpamii 6 cnocobax 6i0oopy
NOATMUYHUX 1i0epi6 | KOHMPONIO HAO MEXHIYHO OPIEHMOBAHOIO AOMIHICIPAMUBHOTO
obropokpamiceio.

HaiicydacHimoro Ta HailliepcrieKTHBHImOI0, 32 M. BebepoM, € parioHansHO-
nerituMHa Biaga. OCHOBHUM 1 TOJIOBHHUM €JIEMEHTOM Iii€l Biaau € mpodeciiiHa
Oropokparis. Bropokparis  (OyKBaIPHO «BJIaia KOHTOPCBKUX  CIIY>KOOBIIIBY)
acomitoBasacs y M. BebGepa 3 THIIOM TMaHyBaHHS, 3aCHOBAaHOTO HE Ha TPaJUIiHHOMY
IIaHYBaHHI, a Ha CYBOpUX 1 palliOHAJIbHHUX MpaBHJIAX JIETATICTCHKOTO (3aKOHOM
PEryJIbOBaHOTO 1 KOHTPOJBOBAHOTO) XapakTepy 1 mpusHadeHHs. lle manyBaHHS
BKITIOYAE TaKi 0COOIUBOCTI:

— iCHyBaHHSl BiJJOKpEMJICHUX CIY>K0O 1 KOMIIETEHIlii, CyBOpO BHU3HAYCHUX Y
3aKOHAX 1 MpaBWJIaX 3 METO 3PYYHOCTI AJIsl HPUHHATTS PillIeHb 1 KOHTPOJIIO;

— 3aXHCT CTATYCY 1 KOMIIETEHIIi{ CITy>kOOBIIB (HE3MIHHICTb Cy//IiB, TapaHTOBaHE
MIPOCYBaHHS 10 CITyk0i Ta IEHCIs 32 BUCIYTY POKIB Y YHHOBHHUKIB TOIIIO);

— YiTKa iepapxisi y BUKOHAHHI PO3NOPSAYUX YIPABIIHCHKUX QYHKIIN 1 GYHKIIIN
BHUKOHABYWX;

— 100ip KaapiB Ha KOHKYPCHIH OCHOBI;

— MIOBHE BiJIOCOOJIEHHSI CITY»KO0BOT (YHKIIIT, 1110 BUKOHYETHCSI, BiJl 0COOMCTICHUX
BIACTHBOCTEH 1 XapaKTepPHUCTUK CITyKOOBII, OCKITBKH BiH HE MOXe OyTH BIIaCHUKOM
cBo€l mocau abo KOIITIB yIIPaBITiHHS.

Ha 3miny kamitamismy, 3rizHo 3 M. BeGepom, mnpuiize He corianmizM, a
OIOpPOKpAaTH30BaHE 3 METOI0 PAIiOHANBHOTO YIPABIIHHA CyCHimbcTBO. Llg mymka
OyJla TiIXOIUICHA Ta PO3BHHEHA CyJacHHMH TEOPETHKAMH MEHEKEPHOT PEBOIIOLIT 1
MOCTIHAYCTPiaJIbHOTO CYCIIbCTBA.

B OCHOBI TEXHOKpaTHYHHX KOHIEMIIH BOJOIAPIOBAHHS JIEKHUTH MABHS imes
0COOJIIBOT POJIi JIFOJIEH 3 BHCOKUM PiBHEM OCBITH Y 3JIifICHEHHI BIajau.

Y 20-30-x pp. munynoro cropiuus B CIIA B o006cTaHOBII TTHOOKOT
€KOHOMIYHO1 Aernpecii Ha0yB MOMYJSIPHOCTI PyX TEXHIYHOI iHTENIreHIIil, IKa BIepIe
Ha3Baja ceOe TexHOKparamH. Hayka, iH)XKeHEpHE MHCIICHHS 1 HasBHA TEXHOJIOTId,
CTBEP/DKYBAJIM TEXHOKPATH, MAlOTh yce HEOOXimHe s 3IIfCHEHHS BiKOBOT
«aMepUKaHCBhKOI Mpii» mpo noctarok i mpousitTanHsA. OAHaK JIIOACHKA mpans i
MaIIlHHA TeXHiKa BUKOPHUCTOBYIOThCS B MEXaX 3aCTaplIoro eKOHOMIYHOTO YCTPOIO,
mo, BiacHe, i mpu3Beno go nempecii. Jlinep mporo pyxy M. CKoTT, ManoBigomuit
iH)KE€Hep-eHePreTUK, BUCTYNHMB 3 TMPOIMO3UIIEI0 CTBOPUTH BEIHMKY NpodeciiiHy
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oprasisaiiito, sika 00’eiHana 0 3yCHIUIsI BUSHUX, MIEJ]aroriB, apXiTeKTOPiB, EKCIEPTIB
3 caiTapii, micoBoAiB, Oyxranrepis, IHJKCHEpIB i3 3aBIaHHSAM paIliOHATI3yBaTH
iCHYI04€ IPOMHUCIIOBE BUPOOHHLITBO.

HogBuii BapiaHT TEXHOKpaTHMYHHX ificii OyB 3ampONOHOBAHWUN aMEPUKAHCHKHM
comionorom JIx. bepaxemom y 1941 p. y kuu3i «PeBomroriist MeHekepiB». 30kpeMa
BiH THCAaB, IO TEXHOKPATisl B 0c00i KEPiBHUKIB (MEHEIKepiB, OpraHizaTopiB) craya
COIIIAJTIEHOK 1 TOJIITHYHOI PEATbHICTIO B HH3I[ HAWOUIBIIMX CydYaCHHX JAEpiKaB,
takux sk CIHA, Himewunna i CPCP. Takum 4uHOM, BBaXKaB BiH, CITOCTEPITa€ThCs
TEHJICHIIIS 0 3aMiHHM KaIliTATi3My 1 COLialli3My «CyCIUIECTBOM KEPIBHUKIBY, B TKOMY
JepaBHI (QYHKIIH cTaHyTh (DYHKIISIMU CIEliajJbHO BHUHANJICHOTO MEHEKEepaMu
MOJIITHYHOTO MEXaHI3My.

Teopist MogepHi3zauii (MOJEPHI3M) — CYKYNHICMb PO3HOBCIOONCEHUX Y 3AXIOHII
noaimonozii - ma coyionozii KOHYenyii CycniibHO-NOIIMUYHO20 U EKOHOMIYHO2O
PO36UMKY, 5KI NOSCHIOIOMb Npoyec nepexody 6i0 CmabilbHo20 MpAoUYiliHo2o0 00
CYUACHO20 THOYCMPIANbHO20 | NOCMIHOYCMPIATbHO20 CYCRIbCMEA, 5iKe Oe3nepepeHO
sminoemocs .

IlonATTsT «MoAepHi3alis» 3’sBuiocs Ha modatky 50-x pp. XXcr. ms
XapaKTepUCTHKN KpaiH, SKi 3IMCHIOBANM Mepexil BiI IHIYCTPIaTbHOTO 1O
MOCTIHIYCTPiaIbHOTO  CYCHIJIBCTBAa, TOOTO  iHQOpPMALIWHOTO  CYyCIIiJIbCTBA,
HacaMIepesa 4yepe3 yIOCKOHAJEeHHS €KOHOMIYHOI iH(pPacTpyKTypH, YHpPaBIiHCHKHX
MEXaHI3MIB €KOHOMIYHOTO 3pPOCTaHHS Ta BHKOPHCTAHHS HAIHOBINIMX TEXHOJIOTii
nepenadi iHpopMmartii.

TTonsaTTss MOnEpHi3allii Ma€e JIOCUTh HEOAHO3HAYHMU XapakTep. Y Tepekiaii 3
¢panmy3skoi  «modern» o03HaWae Cy4YacHWH, HAWHOBIIMHA, IO Ja€ 3MOTy
IHTepIpEeTyBaTH II€ TOHATTSA SK yJOCKOHAJEHHS YOTOCh 3 METOI0 IIPUBEICHHS Yy
BIJIMOBI/IHICTH 13 CYYaCHUMH 3MiHaMH. 3 TOYKH 30py ICTOPHUYHOI HAYKH — 1€ MPOIIEC,
IO MPUBOAUTH 0 TpaHC(HOPMANiHAX IePETBOPEHD Y CYCILIBCTBI.

Y mporeci eBomomii MonepHi3amil fAK MDKAMCOMIUIIHAPHOI Teopii Ta i1
MMOCTYMOBOT MOJITH3AI] BUKPUCTANI3YBAJIOCS MOHSTTS «IOJITHYHA MOJCPHI3allisn,
SKe HUHI TOB’A3yeThbca 3 (HOPMyBAaHHSIM IONITUYHHX IHCTUTYTIB, COIIadbHOIO
MOOii3amiero, PO3MMPEHHSIM MONITHYHOI ydYacTi HAceNeHHsS, 3aKpiIUICHHAM
JIEMOKPAaTUYHUX LIHHOCTEH, HOPM Ta YNPaBIiHCBKUX 3acal Yy CydacHOMY
YKpaiHCBKOMY CYCHIJIBCTBI.

MopnepHi3aris, K 3aCBiUy€e CBITOBA CyCHUIBHO-NONITHYHA JyMKa, € OIHIEO 3
HEOOXiIHUX YMOB BCTAHOBJICHHS HOBOT'O CBITOBOTO TOPSAKY Ta IMBUTI3alliHHUX
3MiH. B OCHOBI 11 I&)XKUTh BH3HAYEHHS TOTO, IO MOJEPHI3aIlisl BHCTYIIAE TOJIOBHOIO
3aKOHOMIPHICTIO COIIaJIBHOTO PO3BHUTKY IOCTIHHUX 3MiH, YCKIAIHEHHS ITOJITHYHIX
SKOHOMIYHHX, YNPaBIiHCHKAX CTPYKTYp Ta IHIMX (QYHKLIH BIANOBIAHO 1O MOTPeO
e(eKTHBHOTO (YHKIIOHYBaHHS CYCHiIbCTBA. PO3yMIHHSM CYTHOCTI MOJAEpHi3arii
Mae OyTH yCBIOMIIGHHS ii SIK HpoIiecy OHOBJICHHS B JyCi BUMOT CY9acHOCTi, TOMY i
OJICPKAJI0 OHOCTAal{HEe BU3HAHHS BUCHUX CBITY.

Tlepmii mposiBM MopepHi3alii 30iriMcs B 4aci 3 IOYATKOM 3apOJKCHHS
indopmariiinoro cycminectBa. Came y mpyriit momoBuHi 60-x pp. XX cT. TepMiH

! Bormnka K. T. Teopist nep>asu i npasa : Hasu. noci6. / K. I'. Bonmnka. — K. : MAVII, 2003. — 238 c.
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«iHopMalliiiHe  CcycninbcTBO»  OyB  BBeAeHuM — mpodecopoM  TOKiCBKOTO
TEXHOJIOTTYHOTO yHiBepcuTeTy 0. Xasmy i cTaB 3aradbHOBXHUBAHUM y JOMOBIIAX,
10 HOJABajJMCs SIOHCHKOMY YPsIOBI OpraHizauisMu, ATr€HTCTBOM €KOHOMIUHOIO
IJIAaHYBaHHS, [HCTUTYTOM pO3pPOOKHM BUKOPUCTaHHS KOMIT'tOTepiB, Pamoro 3i
CTPYKTYpH HPOMHCIOBOCTI. Y JOKYMEHTaX CTBEpAXKyBaloCh, IO iH(opMariitHe
CYCHIJILCTBO — 1€ CYCMIIbCTBO iH(OpMaIlii BUCOKOT SIKOCTI Ta HAsIBHUX 3ac00IB 1 11
po3nojiny.

BaxximBoto 03HaKor0 iH(POPMAIIITHOTO CyCHiTbCTBA € 3MiHM, IO BigOyBaOTHCS
B MONITHYHIH cdepi Ta XapakTepi MKHAPOIHHUX BiTHOCHH. Y TaKHX yMOBaX AepiKaBa
Ta Pi3HI MOJITHYHI CHJIM CTalOTh OCHOBHUM CY0’€KTOM CTAaHOBJICHHSI Ta PO3BUTKY
rmobanpHuX  iHopMmamidHux  cucteM. Omxe, iHdopmamis Ta  3HaHHA
MIePETBOPIOIOTHCS Ha TOJOBHUI Pecypc IepiKaBH.

Buxopucranus y  cdepi  aepkaBHOro  ympaBiiHHSA  iH(oOpmamidHO-
KOMYHIKaIlifHUX TEXHOJOTid CHpUSE€ TEPEeTBOPEHHIO IHCTUTYTIB BIagM Ha
iH(popMaIiifHO BIIKPHUTI 1eMOKpATHYHI YCTaHOBH, TOCTYIIHI JUIS HACENICHHS. 3aBIIKH
BUKOPHCTAHHIO CYyYaCHHUX TEXHOJIOTIH MiJBUIIYETECA €QEKTUBHICTh AisUNTBHOCTI
OpTaHiB Iep>KaBHOTO YIIPABIiHHS.

Haifnepmie, Taka MOXJIMBICTD 3HIHCHIOETBCS 3aBAAKH [HTepHET-pecypcaMm, sKi
CIPUSIOTH ONEPATUBHOMY JOCTYIly HEOOMEKEHO! KiJIbKOCTI JIOJeH 110 TEKCTiB
3aKOHOTIPOEKTIB III¢ Ha CTaiil X monepeaHboi po3poO0KH, a TAKOXK 10 HAIXOKEHHS
MaKCHMAaJBHOTO 00CTY aHAITHIHUX MaTepialliB y CyCHUTbHI IHCTHTYTH.

KpiMm TOro, mnpHHLUMIOBUM HOBOBBEICHHSIM € MOXIMBICTh KOXXHOTO
TrpOMasIHAHA 3 MiHIMaIbHUMH, [IPAKTUYHO HYJIHOBUMH, BUTPAaTaMU 3BEPHYTHCS JO
HEOOMEXeHOI 3a CBOIM CKIIQJOM ayAuTOpii — BCIX MiAKIIOUCHHX OO IHTepHeTy.
TakuMm 9MHOM, MOXEMO 3pOOUTH BHCHOBOK, IO Y TPOMAaASH YKpaiHH MPUHIUIIOBO
PO3IIMPIOIOTHCS  MOXKJIMBOCTI  3aXHIIATH CBOi IHTEpECHM HA pEriOHAIBHOMY 1
JepKaBHOMY PpIBHAX. 3aBAAKH  iH(GOpMaNiifHO-KOMYHIKamifHUM  TEXHOJOTiAM
30UTBIIYETHCS TpyTIa JTIOCH, SIKi MalOTh MOXKIMBICTE OpaTH y4acTh y BHPOOJICHHI Ta
MPUAHATTI YNPaBIIHCHKUX PIllICHb, CTBOPIOIOTHCS MEPEIYMOBH JJIsi TIOCTYIIOBOTO
3MEHIIEHHS HEPIBHOCTI MOMITHYHHX MOXIHMBOCTEH TPOMAISH, AaKTyalli3yeTbCs
iHTEpeC MOMOJ IO Ty OIIYHOT MOJTITHYHOT MisUTBHOCTI .

Teopis comimapusmy. s Teopis mommpuiace y apyrid mnojoBuHi XIX —
nepmriif momosuHi XX cr. JI. [drori (1859 — 1928 pp.), KpUTHKYIOUM MapKCH3M Ha
OCHOBiI ime# ¢panmy3pknx comiomorie O. Konra, JI. Bypxya, b. {ropkreifima,
PO3BUHYB KOHIICIIIIO COIIaIbHOI COJiapHOCTI. [lepowcasy 6in esadicas 3acob6om
3a6e3neyents coyianbhol conioapuocmi Kiacie, op2anizo8anoio CUiol CycniibCmed,
AKA 6CMAHOBNIOE 63AEMO3ANENHCHICMD I CRIIbHICMb IHIMEPECi8 PIZHUX COYIATbHUX 2PYN
i knacis. Ilpu yvomy JI. [ioei 6iokudas kiacosi cynepeunocmi, noiimuury 6opomsoy
ma coyianicmuyHy pegoioyiio.

KoHTpoJbHi nuTaHHs:
1. Ha3Bith Teopii BU3HAHHS.

! KonnenTyanbi 3acamd B3acMOAii MOJNiTMKM # ynpasninus : Had. moci6. / [E. A. Adowuin, S. B. Bepexuuii,
O. JI. BaneBcokuii Ta in.] ; 3a 3ar. pen. B. A. Pebkana, B. A. Illaxosa, B. B. 'ony6s, B. M. Kozakosa. — K. : HAJY,
2010.-299 c.
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2. ChopmyroiiTe BH3HAUCHHS [CPIKABOYTBOPEHHS B LIMPOKOMY Ta BY3bKOMY
PO3YMIHHSX.

3. HaBeniTh kiaacudikaliiro THITB JepKaB.

4. Po3kpuiiTe OCHOBHI Cy4YacHi KOHIEMIIIT epKaBH.

5. TTokaxiTh CITiBBiAHOIICHHS IIPABOBOI Ta COLIANBHOI TEOPill IEePIKABH.
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TEMA S. IIOHATTS, CYTHICTbD I 3BMICT OB’€EKTUBHOTI'O ITPABA

Lunamiune Oepoicasonpasomeopens, w0 NPOMAOM OCMAHHIX OeCAMUNIMb
8i00ysaemvcs 6 Yrpaini, xapaxmepuzyemscs K CKIAOHUI 1 cynepediusull npoyec.
Ha menepiwmniti uac € 6ci niocmaeu cmeepodicysamu, wjo Habymms Yxpainoio o3uax
0eMOKPamuuHoi, coyianbHol, NPagosoi depacasi BUABULOCS HAbA2AMo CKAAOHIUWUM,
Hisie nepeobauanocs. Tomy nooanvuie pegopmysanHs npasoeoi cucmemu ma
nioguwyents  epeKmusHOCmi  NPaso8oco  pezyNio8aAHHA  CYCRINTbHUX — 8IOHOCUH
3anMUMAEMBC OOHUM i3 Nepuiouepeo8ux 3a60aHb. Badcnueum KpoKom Ha wiiixy 0o
11020 p038’A3aHHA € No2NUbNIeHe OCMUCTEHHA CYYACHUX Ni0X00i8 00 PO3YMIHHA Npasa
AK 0cOOMUB020 COYIOKYTbMYPHO2O (henomena. [pynmoenozo eusuenns nompebye
npupoda 06 ’€KmusHo20 npasa, Hacamnepeo CYymHICMb i YIHHICMb, O3HAKU mMa
npunHyunu, QYHKYii i cmpyxmypa ocmaHnbo20.

5.1 Cy4acHi migxoau 10 po3yMiHHSI npaBa

IlpaBo € yHIKaJIBHUM 1 OaraTOBUMIPHUM, CKJIQJHHM 1 OaraTorpaHHHM,
CyCIIIJIbHO HEeoOXimHUM 1 Oararo3HayHMM (EHOMEHOM, B SKOMY TICHO
MEPEeIUTITAIOTECS. AYXOBHI, KYJIBTYPHI W €THYHI 3acaid, BHYTPIIIHbOAEPXKAaBHI Ta
MIXKHApOJHI, IUBIMI3AIiHI W 3araJdbHONIONCHKI AacMeKTH, HayKoBa ICTHHA Ta
IiHHOCTI 700pa 1 CrnpaBeaMBOCTI, JAOCSATHEHHS IMPaBOBOI TeOpil Ta MPaKTUYHUN
IOPUIUYHUA JOCBiA, TPaBOBi ifeand, IHCTUTYLIHHO-HOPMATHBHI YTBOPEHHS 1
MpaBoBi BisHOCHHH .

Ynpoaosxk 6aratoBikoBoi icTOpii reHe3u MpaBa HAYKOBUH 1HTEpEC J0 HbOTO HE
3racae, a HaBMAaKHU — IOCTIHHO 3pocTae. Lle miATBepIKy€eThCS BUHATKOBOIO YBaroio,
sIKa BHSIBJIIETHCS IO TIPaBa Ha IOYATKy I[bOTO THUCSYOJNITTS, KOIH OCTAHHE II0YAJIO
HaOyBaTH HOBHUX, NPUHIMIOBO BiAMIHHMX BJIACTMBOCTEHl, 3yMOBJEHUX IIBHJIKUM
PO3BUTKOM IHTErpamiiHuX 1 riobamizanidHux nporeciB. Taki MacmTaOHI 3MiHH
IIOCTaBUIN HM3KYy HOBHX 3aBIaHb IIeped JIOICTBOM. Bin iX BHpimIeHHS 3HAYHOIO
MIpOIO 3aJISKHUTh CYCIIJIBHUH TOCTYI YCiX KPaiH CBITY, B TOMY 4MCIi i YKpaiHH.

HoBi umMBinmizamidHi BUKIMKH MOPOJXKYIOTh HEOOXITHICTh 3a0e3nedeHHs
HAJIeKHOTO PIBHA TPaBOMOPANKY, 30epekeHHS 1 3MiIHeHHA (yHIaMEHTaIbHUX
MIPAaBOBUX I[IHHOCTEH, MAaKCHMAJIBHO TIOBHOTO BHKOPHCTAHHS PI3HOMAHITTS IPaBOBOT
KyJbTYPH, BCIX HaOYTHX JIFOJICTBOM JIOCSATHEHb y cdepi IOpPUIUYHHUX TapaHTid Ta
IOPUANYHUX 3aC001B, MEXaHI3MiB 1 KOHCTPYKIIiH, MOTPIOHMX JUI peani3aliil mpaBOBUX
imeamB. Y 1bOMYy KOHTEKCTI TIMTaHHS IIPaBOPO3YMIHHA,  (OpMyBaHHI
MPaBOCBIIOMOCT] HaJEeKaTh 10 HAWBAXJIMBIIIMX. AJDKE KOXKHA JIIOAMHA HA eTarax
CBOI'O 0COOUCTICHOTO CTaHOBJIEHHS, corjanizarmii Ta TPOMAISTHCBKOT
camoineHTH(iKanii BIAKpHBaE y TpaBi HOBI SKOCTi, IPOSIBH, AacCHEeKTH HOTO
CIIIBBITHOILIICHHS 3 IHIIMMH SBUIIAMU Ta chepamul KUTTEAISUIBHOCTI COLiyMY.

ITpaBOpo3yMiHHS € IOYaTKOBOIO, BUXIZHOKO KATETOPI€I0 IOPHCHPYAEHMii. Y
MeKaxX pO3YMIHHS CYTHOCTI TpaBa 3HaXOJWUThCA MEPIIOMKEPENIO IPOOIEMHOCTI
I0pUAMYHOT Hayku. IIpy bOMy PO3yMiHHS IIpaBa 3aBXIU CHHMPAJOCs Ha 3arajbHe

! Baranbua Teopis mpasa: mimpyu. / [M.L Koswo6pa, C.II Iorpebusk, O.B.llenses Tain.]; 3a 3ar. pen.
M. 1. Kosto6pu. — K. : Baire, 2015. — C. 28.
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CBITOPO3yMiHHS, YSIBJICHHS TIPO 3aKOHOMIPHOCTI ICHYBaHHS TIPUPOIM Ta CYCITiJIbCTBA.
IMpobmema po3yMmiHHS mpaBa 0Oe3 MepeOUTBIICHHS BIJHOCUTBCS 1O MEPETiKy
«BiuHUX». [loYMHAIOYM 3 BUHUKHEHHS MpoQeciiiHol IOpUAMYHOT TisUTBHOCTI # 10
TENEepPIIHLOrO0 Yacy, He Oyslo i Hemae, MaOyTh, JKOJHOTO IOPUCTA, KUK OWU He
3aMUCITIOBABCS HAJl IMUTAHHSM IO TaKe MPaBO 1 HE HaMaraBcs BiANIOBICTH Ha HBOTO.
TuM Oinble 3pocnia yBara 0 IIbOTO HMHUTAHHS 13 3apOJUKEHHSAM TCOPETHYHUX 3HAHB
ripo nipaBo. COTHI ¥ TUCAYi POKIB MUCITUTEN Pi3HUX HApoliB — (pimocodu, coIionory,
NICUXOJIOTH 1 TPaBO3HABII — HaMaramucs 3’sicyBaté Horo. IIpore mpobGmema
MPaBOPO3YMIHHS i HUHI 3aJIHIIA€THCS HEHTPAIBHOO JJISI FOPUCTIPY ISHITIT.

B ropumuuHiii jiTeparypi HaBOASTBCA Pi3HI JOKTPUHAIBHI AediHimii MOHATTS
«npaeopo3yminnsay, 30KpemMa siK:

— YCBIJJOMJICHHS TIPaBOBOI AIHICHOCTI Yepe3 MPU3My NPABOBUX TEOPiH, TOKTPHUH,
KOHIENIii, ToOTO (opMa TMi3HAHHS CYTHOCTI Ta pOJIi TpaBa B pEryJIOBaHHI
cycminsaux BigaocuH (FO.C. lllemmryuenko);

— BiJIOOpa)XeHHS B JIIOJCHKIN CBIZJOMOCTI 3a MOCEPEIHUIITBOM MOHSTTS «IPABO»
(un Oynb-sSKMM IHIIUM OJHO3HAYHUM 3 HHUM CJIOBOM, 200 CHMBOJIOM) TOTO SIBUIIA,
SIKE OLIHIOETHCS SIK KOPUCHE MAJs 3aJOBOJICHHS NOTpeO iCHyBaHHS W PO3BUTKY
neBHOTO ¢y0’ekTa, a00 x Oe3nocepennro ux motped (I1.M. PabiHoBuy);

— MeBHA, HacaMIlepell, HayKoBa KaTeropis, sika BifoOpaxae mpolec i pe3ynbrar
LiTeCIPSMOBaHOI PO3yMOBOI JisTBHOCTI JIIOAWHH, IO MICTUTH Mi3HAHHS MpaBa, HOro
OWIHKY Ta CTaBIEHHA JO HBOTO SK JO MUITICHOTO COLIAJFHOTO SBUINA
(C.C. Anexkcees);

— iHTeNneKTyaJ bHUH MpoIiec OCMUCIICHHS IpaBa, IeBHE HOro 0aueHHsl, BUpaXeHe
B KOHKPETHHX Migxofax (KOHIENNisAX), Mpo HOTro CyTHICTh, NPH3HAUCHHSI Ta
¢ynkumionyBaHHs (O.D. CkakyH).

Bepyun no yBaru 3azHaueHi BHIIE MO3HMLII, a TAKOX CYJHKEHHS, 10 CTaBJICHHS
JO/IeH 10 TpaBa, MOTO OCMHUCIEHHS U OLliHKa BH3HAYAIOTHCS HE TUTBKU 1 HaBiTh HE
CTIIBKM HAayKOBHMH MIPKYBAaHHSAMHM, CKUIBKM IIHHICHUIMH YCTaHOBKaMH Ta
VSIBJICHHSIMH, € BCl MIJCTaBH CTBEPPKYBaTH, IO NPABOPO3yMiHHA (PO3yMiHHS
npaBa) — ye npoyec i pe3yibmam Yilecnpamo8ano20 Ni3HAHHA Ma CAPUUHAMMS
cymHocmi ma 3Micmy npaga AK O0COOIUB020 COYIOKYIbMYPHO2O AGUWYA, U020
@DYHKYIOHYBAHHSA | NPUSHAYEHHS 8 HCUMMI TOOUHU, CYCRIILCINGA A OePHCABU.

O3naku npaeopo3ymiHHA:

— ni3HasanbHUL Xapakmep — NPaBOPO3YMIHHS SBJIIE cOOO0I0 TPOIIEC Mi3HAHHSA Ta
pe3yJbTaT YCBIJOMJICHHS CYTHOCTI Ta 3MiCTy, (YHKIIIOHYBaHHS 1 TPU3HAYCHHS ITpaBa
B KHTTI JIOAWHW, CYCIIBCTBA Ta JAEPXKABM HA piBHI OyIeHHHMX ysABIEeHb abo
HayKOBHUX 9H Mpo(ecifHUX 3HaHB;

— 3d2anbHONPABOBUIl Xapakmep — 3MiCTOM IIPABOPO3YMIHHS BUCTYIIAIOTh 3HAHHS
PO CYTHICTH 1 3MiCT mpaBa, Horo (yHKIIOHYBaHHS Ta NPU3HAYCHHS B IKUTTI
JIFOJTHU, CYCIILTBCTBA Ta JICP)KABH;

— meopemuyHull Xapaxmep — MPABOPO3YMIHHS Ma€ TEOPETUIHY IPHPOIY, TOOTO
cOpsMOBaHE HE Ha OTpUMaHHA (akTiB, a Ha BHUSBICHHS BHYTPIIIHIX 3B’S3KiB,
3arabHUX i crienn(iTHIX 3aKOHOMIPHOCTEH PO3BHUTKY IIPaBOBOI MIHCHOCTI;

— inmezpamuenull (cunmemuynull) xapaxkmep — MPaBOPO3YMIHHS € OIHOYACHO
MIPOLIECOM 1 PE3yNbTAaTOM Mi3HAHHS CYTHOCTI TpaBa, XapaKTEPHCTHKOIO Ta OL[HKOIO
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BiIHOILIEHHS 10 00pa3y IMpasa B CyCIHiJIbHII MPaBOCBiIOMOCTI.

Ilpagoposyminna AK HAYKO60-meopemuuna KoHCcmpyKyia (abcmpaxmua
Mo0eib) 6KII0UAE MAKI eleMeHmu:

—cyb’exm npasopo3yminHa — TIEBHA JoaWHA (TPOMAaJsSHUH, HOPUCT-TIPAKTHK,
YUYCHUH-TIPAaBO3HABEIIb), HAYKOBE CIIIBTOBAPHCTBO, CYCIIIBCTBO 3arajioM;

—00’ckm npagopo3yminHs — TPaBO B IUIAHETAPHOMY MacmiTadi, MpaBo
KOHKPETHOTO CYCITIBCTBA, OKPEMI CKIIAIOBI ITPaBa;

—3micm (pe3ynemam) npasopo3yminHa — 3araibHi ySBICHHS, 3HaHHS (imei,
KOHIIETIIi1, Teopii) mpo mpaBo, 3100yTi B XOAI Mi3HABAIBHOI MisSUTEHOCTI Cy0’€KTa.

TakuM 4YHMHOM, MPABOPO3YMIHHS MOXKE PpO3MNIAAATHUCS SIK iHTENeKTyalbHa
IiSUTbHICTh JTIOMUHH (Cy0’€KTa MpaBOpO3yMIiHHS), CIPSAMOBaHA Ha Mi3HAHHS MpaBa
(0o0’exTa MpaBOPO3YMIHHS), Ta SK €JIEMEHT IIi3HABAJBHO-TIPABOBOI MiSUIBHOCTI, IO
MPU3BOJIUTh IO PO3YyMIHHS CYTHOCTI Ta 3MICTy IpaBa, HOro (YHKIiIOHYBaHHS i
NMpHU3HAYEeHHs B JKUTTI JIIOJWHHW, CYCHJIbCTBA 1  JepkaBu  (pe3ynbTar
IIPaBOPO3YMIHHS).

DynKyii npasopo3yminna:

— c8imoena0na — MPaBOPO3YMIHHS € CYKYIHICTIO 1/1e#, KOHLENIil, MOTIAIB, SKi
JIAl0Th ySBIEHHS IIPO CYTHICTS 1 3MICT IpaBa, 0T0 (QYHKIIOHYBAaHHS Ta IIPH3HAUCHHS
B )KHTTI JIFOJIMHY, CYCIIUIBCTBA 1 IEPKaBH;

— akcionoeiuHa — BWSIBJIAETBCS B CHUCTEMAaTH3allil NPaBOBHX IIHHOCTEH,
mepeBipii iX 00’ €KTUBHOT iICTHHHOCTI B KOHTEKCTI ICHYIOUHX CIIOCO0IB Ti3HAHHS,

— espucmuyHa — TIONATa€ B TOMY, IIO MPABOPO3YMIHHA CIYTrye OCHOBOIO
PO3BUTKY HAayKH IIpO IIpaBO, MOCATHEHHS HOBOTO piBHA Mi3HAHHS IPaBOBOI
TIHCHOCTI;

— opeanizamopcvka — TPaBOPO3YMIHHS BHCTYIAE MIATPYHTSIM IS BUPOOICHHS
OCHOB MPAKTUYHOT FOPUIUYHOT [iSUIBHOCTI Ta 3a0€31CUCHHS MPABOMOPSIKY;

— npoeHocmuuna — TIPAaBOPO3YMIiHHA mependadae yCBINOMIIGHHS HeE JIHIIE
(bakTHIHOT TPaBOBOI TIHCHOCTI, a i MPaBOBMX MoJieNel Maii0yTHBOTO.

3aneXHO BiJ piBHA KYJbTYPH, METOJOJOTIYHOI 3a0e3meueHocTi cy0’ekra Ta
BHOOPY IpeAMeTa BUBUCHHS MPABOPO3YMIHHS MOXKE OyTH MOBHHM a00 HEMOBHUM,
MIPaBIJIGHAM YHM BUKDPHUBICHUM, IO3HUTHBHUM a00 HETaTHBHHUM, HpodeciiHuM dYn
HernpogeciiHM, HayKOBHM abo mo3aHaykoBUM. OKpiM TOro, B IOPHUAWYHIN
JiTepaTypi BHOKPEMIIIOIOTBCS Taki pieHi npaeopozyminua: OyneHHuil (OyneHHO-
eMITipnuHui), TpodeciiiHnil  (IpakTHYHMI), HAYKOBHH  (TEOPETHUHMI) 1
dinocodepkuii'.

BararoMaHITHICTh MiAXOIIB 1O MPaBOPO3YMiHHS, MHOXKHMHA Pi3HHX 32 CBOIM
3MICTOM 1 CHPSIMOBAHICTIO KOHIICIIiH, TOKTPHUH, IIKIJI i BUCHb IpaBa SK B iCTOPIl
MIPaBOBOi IYMKH, TaK i B CydYacHIill FOPHCHPYJICHIII Mae He JMIIE CBITOIVIAHI Ta
METOAOJIOTIYHI TPUYMHH, ale W OOyMOBJEHa B MEPIIy 4Yepry IUTIOPai3MOM Ti€l
IIpaBOBOi TIMCHOCTI, 0 Mana Micle Ta icHye B pi3HHX KpaiHax. [IpaBo € sBumewm,
SKe HEPO3PUBHO ITOB’S3aHE 3 MPOCTOPOM 1 YacoM, TOOTO 3 KOHKPETHHUM JIFOJICHKHM
OyTTaM. BoHO (QyHKIIIOHYe B ITUOWHAX KUTTS, PYXAa€TbCs B 4aci Ta 3MIHIOETHCS

' Kosto6pa M. 1. TlpaBopo3yMiHHs: TUTIOpatisM MiAXodiB A0 MOXIMBOCTI ix moeamanns / M. 1. Koswo6pa //
3araqbHOTEOPETHYHE PABO3HABCTBO, BEPXOBEHCTBO MpaBa Ta YKpaiHa : 30. HayK. crateld ; ToiL. pea. A. MenemeBny. —
K. : yx i mitepa, 2013. — C. 197.
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pa3oM 3 HUM IIiJl BIUIMBOM 3HAYHOI KiJIBKOCTI CYCHUIBHUX 1 NPUPOIHHX (PaKTOPIB.
3aiexHO BiI yMOB Micus Ta 4acy B AKOCTi IIpaBa BHCTyHae TO OJHA, TO iHIIA
MaTepiss, TO B OAHii, To B iHmI# il ¢opmi. I X04 y mpaBi BTUTIOIOTHCS «BiUHI»
LIHHOCTI — ideanu cnpasednusocmi, c60600u ma pieHocmi, IXHiA 3MICT 13 TUIMHOM
Yacy TaKOX 3a3HAa€ 3MiH: 3 SIBISTIOTHCSI HOBI aCNeKTH, 3B’SI3KHU, TPOSIBU, BUMIPH, SKi
MOTPeOYIOTh NOTIUOICHOTO OCMHUCIICHHS.

VY mneBHHX MPOCTOPOBO-TEMIIOPATBHUX KOOPAUHATAX OUIBII pelbePHUMH
IPOABIAIOTECA Ti a00 iHIN BIACTHBOCTI MpaBa. J{WHAMIYHO PO3BUBAETHCS TAKOXK
HH3Ka YMHHHKIB, SKi BIUIMBAIOTH HA TPaBOPO3YyMIHHS — IUBLII3aliiHI, 11e0NOTiyHi,
peniriiiHi, MOpalibHi, HalliOHAJIbHI, MXKHAPO/IHI, €KOHOMIYHI, NOJiTHYHI Touo. [Tpu
IBOMY IUTIOPAJIi3M MiIXOIB A0 MpaBa, po3MaiTiCTh MOJIeNei pO3yMiHHS MpaBa (THITIB
IIPAaBOPO3YMIHHS) IIIJTKOM aJeKBAaTHI CyJacCHOMY PO3BHUTKY TyMaHITapHHAX HayK i He €
03HAKOI Kpu3Hu ab0 0coONMBICTIO FopucTipyaeHIii. Hampukian, Take ® pisHOMaHITTS
TOYOK 30py Ma€ Micue i B IMTaHHAX NPO MOHATTA CYCIiNbCTBA, MOJITUKHU, BIAAN B
TMOJIITOJIOT 1, COIIONOTT, KyJIBTYPOJIOTiI TOMIO.

Minxix no po3ymiHHs mnpaBa (TMN NPABOPO3YMIHHA) — ye 3YMOGACHUL
C8IMO2NSIOHOI0 NO3UYIEI0 YO '€Kma ni3HanHsa neenull 06pas (cnocib bauenns) npasa,
wo eidobpadicac 1020 Ccymuicmov [ 3Micm, QYHKYIOHYSAHHS MA NPUSHAYEHHS 6
orcummi - 10OuHY,  cycnineemeéa i Oepoicasu. 1limxim 10  TPaBOPO3YMIHHS
XapaKTepHU3YETHCS CYKYIHICTIO HAOIBII 3arajbHAX CYTHICHUX BIACTUBOCTEN IpaBa
(TeopeTHYHA CKIAIOBa) Ta O3HAK IIHHICHOTO CTaBIIEHHS IO HBOTO (MIpakTHYHA
ckinanoBa)'. JI0 CyTTEBMX 3aralbHUX O3HAK, [IO0 XapaKTEPU3YIOTh Di3HOMAaHiTHI
CydacHl MiAXOAW 110 PO3YMIHHS TIpaBa CIiJ BIHECTH: TO-TEpIIe, 3arepeyYcHHs
a0COMIOTHOTO 3B’S3Ky MDK  JEpXKaBOI0 Ta MpaBOM; MO-Ipyre, BH3HAHHA
0araTorpaHHOCTI TIpaBa; MO-TPETE, OCMHUCICHHS TpaBa SK COI[abHOT MIHHOCTI ¥
OJIHOTO 3 HAaWBaXJIMBIIIKX Haa0aHp HUBLII3ALi].

BaraTtomaHITHICTE TOYOK 30py Ha HPHUPOAY IIpaBa 3yMOBIIOE MHOXXHHHICTH
KpHUTepiiB BHOKPEMIICHHS IMIIXOMAIB 10 TpaBopo3yMiHHs. [IpaBo B3araii HEMOXIIHBO
po3risaatu 6e3 mapaieabHOr0 TEOPETHYHOTO YCBIIOMIICHHS NUISXIB HOTO TMi3HAHHS,
ajpxe Cy0’€KT NMPaBOPO3YMIHHS 3aBXKIM OTPUMYyE Take IIPaBO, 3aJEKHO BiJ TOTO,
SIKHMH METOJaMH BiH HOTO BiIKpHB 1 po3poOuB. IHIII MeToau — iHIIe NpaBo, iHIIA
Teopis Mi3HAaHHS — IHIIA TEOpis MNpaBa, CKUJIBKKM THOCEOJIOTIYHMX KOHICMIIA —
CTIMPKM ¥ KOHLENUid mpaBa. HalMmommMpeHIow MiACTaBOIO i BHOKPEMIICHHS
MiAXOJIB IO PO3YMIHHS TIpaBa € 10PUOUKO-CEIMO2NAOHUI Kpumepiil, TOOTO BUXiIHI
KOHIENTyaJIbHI i7e1 (HaaaepKaBHO-IPUPO/IHI, JIEp)KaBHI YM peabHO-)KUTTEBI), SKi
BiOOpaKalOTh CIpaB)KHi aCIEKTH MPaBa sIK COLIOKYIBTYpHOTO (eHOMEeHa.

Ha nHaykoBOMYy (TEOpeTHYHOMY) piBHI chOpMyBaics Taki OCHOBHI (KJIACHYHI)
MiZAXO0IH JI0 PO3YMIHHS TpaBa:

1. Ilpupoono-npasosuit (rocnamypanicmuynuil, ideonoziynuit) nioxio 00
Ppo3yminna npasa Oepe cBiif moyarok y CraponaBHix ['pemii Ta Pumi, moB’s3anuii 3
norisimamMu  Jlemokpita, Cokpara, IlnmaroHa, ApicToTens, TpeHbKHX 1 PHUMCBKHX
croikiB, Iluuepona, VYnpmiana Ta IHIIMX PUMCBKUX IOpPHUCTIB. B emoxy

! lyk’simopa I'. 10.  KomruiemeHTapusM NpaBOpO3YMiHHS: aKTyalibHi HAayKO3HaBui acmektd : [moworpadis] /
T. 10. Jlyk’sHoBa ; [mepenm. Ta 3ar. pea. M. C. Kenbmana). — JIsiB : I1IT Copoka T. B., 2014. — C. 74.
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CepenHbOBIUYSL OCHOBHI ijei 1bOro miaxoay Oyiau pO3BUHYTI y mparsax
T. AxBincbkoro, a B mepion Hoeoro wacy — I. I'pomis, b. Cminosn, T.I0066ca,
k. Jlokka, Bombrepa, IIIJI. Monrteck’e, XX.K. Pycco, O.M. PaagumeBa Ta iH.
CyuacHi Teopii mpupoHOTo NpaBa (Tak 3BAHOTO BiJPOHKEHOTO MPUPOJHOTO IIpaBa)
IPYHTYIOTbCS Ha ifedX OOXKECTBEHHOTO MOPANKY OyTTS (HEONPOTECTaHTU3M),
caMopeainizaimii BHIIOTO O00’€KTHBHOIO pO3yMy (HEOTErebSHCTBO), alpiOpHUX
miHHOCcTeH  ((eHOMEHaNi3M), TpPUPOAU peveld (HEOKAHTIaHCTBO), ICHYBAaHHS
abCcTpakTHOI ~ MIOMMHM  (EK3UCTEHIiaNi3M),  ICTOPUYHOTO  IPAaBOPO3YMiHHS
(TepMeHEBTHKA) Ta iH.

[IpupoaHO-TIpaBOBUY MiXia A0 PO3YMiHHS MpaBa OCHOBHUH aKIIGHT pOOUTH Ha
mpaBi sSIK JyXOBHOMY, HAaIIO3UTHBHOMY (EHOMEHi, imeanax CIpaBeaMBOCTI,
MOPANBHOCTI, IHIWBIyalbHOI CBOOOIN, PIBHOCTI, HEBIAUYKyBaHHUX ITpaBax JIOAWHH,
CYCIIIJIbHOI 3JIarofi Ta IHIIMX IIHHOCTAX, 0€3 SIKUX MpaBO MPOCTO HEMHUCIHME.
Buxinna ¢opma OyTTs mpaBa — CyCHiJIbHAa CBiIOMICTb, iesi, YSABJICHHS PO MpPaBo,
Ba)KJIMBOIO CKJIAJJOBOIO SIKOTO € MPUPOIHI, HEBI Ty KyBaHi IIpaBa JIFOIIMHH.

[IpuponHe mnpaBo € BiYHUM 1 HE3MIHHMM, BOHO CYNPOBOKYE JIHOACTBO 3
MOMEHTY HOro BHHHKHEHHS. I[IpupomHe mpaBO — I¢ BUMOTH, IOPOKECHI CaMHUM
JFOACEKAM OYTTSAM — IIPaBO HA JKUTTS, CBOOOXY, PIBHICTH, BIIACHICTB, Oe3mexy. Y
IpOCTOpi MPUPOJHOTO MpaBa AilOTh MPABOBI MPHHIMITH-aKCiIOMH, IO OAHOYACHO €
MOpaJbHUMHU IMIICpATUBAMH: HE TOCSATall HA KUTTSA I1HIIOI JFOAMHU Ta 1i MaiHO,
JOTPUMYHCS OOILSHKH, BiIail KOXKHOMY cBoe Ta iH. CBoOO/a Ta CIIpaBeAIMBICTE, a
HE HOpMa — KIIIOYOBI TIOHATTS MNpPHUPOJHO-TIpaBoBoro miaxoxy. CBobGoma — 1e
MO>KJTUBICTD JIISITH Ha BIACHHWH PO3CY, HE TIOPYIIYIOUH MpaB IHIIUX JIIOJCH. 3 HEto
TICHO TIOB’S3aHAa CIIPAaBEUIMBICTH, IO PO3YMIETHCSA SK CTPHMYBAHHS JIIOACHKOTO
€roi3My 3aJUrs piBHOBAI'H B CYCIUTBHAX BIJTHOCHHAX.

T'0710BHOIO OCOOJIHMBICTIO MPUPOJAHO-IIPABOBOTO MHUCIEHHS € KPUTHYHA OIliHKa
IIO3UTHBHOTO TIpaBa 3 TO3MII Mopaii, po3MeXyBaHHS MHpaBa Ta 3aKOoHy. Y pasi
CYIEPEeYHOCTI MiX INPHPOJHHM 1 MO3UTHBHHM IIPaBOM IIEpeBary Mae HPHPOIHE
npaBo. Mopanb — He MpocTo Oa)kaHa BJIACTHBICTH, SIKY MOTPIOHO 3alpOBAJUTH Yy
MpaBo, a pajiie CYyTTEBH €JIEMEHT MpaBa, SKMM BOHO € HACTIpaBHi'. [ ONOBHEM
JDKepelioM IpaBa € caMa IIpupoja, a He BOsA 3akoHomaBms. IIpupomni mpaa
HaJIe)KaTh JIFOJMHI BiJl HAPOJKEHHSI, BOHU 3aKJIaJIeHl B caMiii 1i CyTHOCTI i OJJHaKOBi
IS BCIX.

OcHOBHI 1116 IPHUPOHO-IIPABOBOTO IiAXOMY A0 PO3YMIiHHS TIpaBa HE BTPAYAlOTh
CBOTO aKTyaJIbHOI'O 3By4YaHHS W Ha TemnepilmHiii wac. BrmacTuBe iM NparHeHHs 10
CIpaBeUIMBOCTI Ta 3aXHCTY MPAaB JIIOAMHU 1 BCHOTO HAPOAY MPOIOBXKYE OYTH OJHUM
3 TOJIOBHHMX HAmpsMiB OOIPYHTYBaHHS IOOYJOBH IIPaBOBOI mepxaBu. BomHowac
KaTEeropryHe MPOTHCTABICHHS IIPaBa Ta 3aKOHY HE CIPHSIE 3MIITHEHHIO 3aKOHHOCTI Ta
MIPaBOMOPSAAKY B CYCIIBCTBI, MPOBOKYE HEBUKOHAHHS 3aKOHIB MiJ MPUBOJOM iX
HETIPaBOBOTO 3MICTYy.

2. Ilo3umugicmcokuit  (HopmamugicmcoKuil, OPUOUKO-ROZUMUBICIMCLKUIL,
emamucmcvKuil) nioxio 00 po3yminna npaea BUHUK Ha TPYHTI KIaCHYHOTO
MIO3UTHBI3MY, TOOTO (PiToCOPCHKOro HANpsMy, IO MPOTOIONIYE €AUHUM JDKEPENIOM

! dinocodis npasa / 3a pex. Jix. Deitnbepra, [Ix. Koynmena ; nep. 3 aurn. I1. Tapamyk. — K. : Ocuosu, 2007. — C. 14.
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CIIPaBKHBOTO (MO3UTUBHOTO) 3HAHHS KOHKPETHI (EMITipHYHi) HAayKH, 3alepedyrydn
3HaueHHSA (Qimocodii Ak 3aranbHOrO MeTOXy [i3HaHHA. IIpencTaBHUKaMHU
OpUAUYHOrO To3uTHBI3MY Oyiu JDk. OCTiH Ta HOro mNOCHiIOBHUKM (Tak 3BaHA
anamitnyaa 1kona), K. beproom, II.Jlabanx, X.II. Ecmen, I'.®. lllepiieneBuy.
IIpaBo posrmsmaeTbcs HAMH SK TIO3UTHBHUM (hakT (JorMa), IO HE BHMArae
aKcioNoriyHoOro ocMucieHHs. [IpaBo He MOB’sA3aHe 3 IHITMMU COI[IATbHUMU SIBUIIIAMA
(MOpaJuTIO, TONITHKOI, €KOHOMIKOI0). Y XX CT. IOpHIUYHUN TMO3UTHBI3M HaOyB
(dbopmMH HOpMaTHBi3MY, 3aCHOBHUKOM sikoro OyB I'. Kenb3en.

ITo3UTHBICTCHKMI HAmpsM IIPAaBOPO3YMIHHS TIPYHTYETHCS HA TOMY, IO
HEOOXiZIHOrO 3B’SI3Ky MK TpaBOM 1 MOpa/Il0 HE ICHYE, 3aKOH 1 MpaBo
OTOTOXKHIOIOTBCS, BIIaJHA MPUMYCOBICTh IMEHTH(IKYETHCS B SKOCTI BH3HAYAIHHOT
O3HaKM mpaBa. BuxigHa ¢opma OyTTs mpaBa — HOopMa mpaBa. [IpaBa JFOTMHH
PO3TIISAAOTHCA SIK TaKi, IO JapOBaHi Aep>KaBOIO, TOOTO JIFOJJUHA CTABUTHLCS y TPAMY
3aIEKHICTh Bifl OcTaHHBOI. [IpenMeToM OPHIMYHOI HAYKH € «IPaBO y BIACHOMY
PO3yMiHHI», TMO3WTHBHE IIPaBO, HE3AIEXKHO BiJ TOTO, CIPABEIMBE BOHO YH
HecnpaBeuiiBe. [I03UTHBHE MPABO — 1ie YMHHE B MEBHOMY CYCIIJIBCTBI IIPaBo, L0
pO3TIIAAEThCA B ACMEKTi HOTO KOHKPETHO-BH3HAYEHUX 3MIiCTy Ta (GOopMH, TOOTO
TaKMM, SKAM BOHO 0€3MOCEpPEeIHBO BHCTYIAE SK PETYJSATOP CYCHIIBHUX BiTHOCHH.
ITo3UTHBICTCHKUI MiIXif IO Mi3HAHHS MpaBa 30CEPEPKYE yBary Ha HOPMAaTHBHO-
IHCTUTYIIHHMX AacCleKTax TmpaBa, 0Oe3 SKUX Taki WOTr0 BHMOTH sK (opmMaibHa
BU3HAYEHICTh, TOYHICTH, IependadyBaHICTh, YIOPSAKOBAHICTh, OJHO3HAYHICTD,
CTabUIBHICTE € HEJOCSHKHUMH. [IpoTe HEKpUTHYHE CTAaBJICHHS A0 3aKOHY TajbMYe€
PO3BUTOK TMpaBa. 3 TMO3HUIIA I1OrO TIAXOMY BHIIPABAAHOK € OyIb-sKa
HECHpaBeUINBICTh, SKIIO BOHA BCTAaHOBICHAa 3aKOHOM. HalBaknmuBiIImMu
HarpsMaMH PO3BUTKY ITpaBa IOPUANYHIN IIO3UTHBI3M PO3TIIAaE HOro 00’ eKTHBAIIIIO,
Jieizieonorizailito, CHCTEMaTH3allilo, Kiacudikallito, a TakoXK TIIyMadeHHs.

3. Coyionoziunuii nioxio 0o po3yminna npaea KOHIETITYaIbHO chOpMyBaBCS B
npyrii momoBuHi XIX CT. y Mekax IIKOIH «BITBHOTO NpaBay. OCHOBOMONIOKHAKAMHA
coriosnoriuioi ropucnpyeHiii BBakawoTh P.E€punra, €. Epnixa, O.B. Xonwmca,
P. [Taynna, JI. drori, ®. XKeni Ta iH. CowionoriyHuil MiAXim IO po3yMiHHS MpaBa
IPYHTYETBCSI Ha TOMY, IIO NPaBO ICHY€ B HEPO3PHBHOMY 3B’S3KY 3 CYCILUIBHHMH
BIIHOCHHAMH, SIKi i € 00’€KTOM IIPABOBOTO PETYJIIOBAaHHS, a TOMY HOPMH TpaBa CIIij
aHANI3yBaTH CIITBHO 3 yciMa COLIaJbHUMH yYMOBaMH, IO CKIIAMHCS 1 B SKUX Hi€
meBHa mpaBoBa cuctema!. Buximma opma OyTTs mpaBa — CyCIUIBHI BiJHOCHHH,
BIJIHOCHHH, IO CKJIANalThCsA y cdepi mpaBozacrocyBaHHs. Jlumie mpaBo B 1il €
«OKHBHM IIPABOM», MPABO X y TEKCTi HOPM 3aKOHY — «MepTBe». IIpaBo SIBIS€THCS
THM, IO (AaKTUYHO 3IHCHIOETBCS CyfaMH W IHIONMH Ccy0’ektamm y cdepi
nmpaBo3acTtocyBaHHA. [IpaBo Xk, sIke MICTHTBhCS Ha marmepi (IIMcaHe NpaBo), € JINIIE
H“MOBipHUM TIpaBoM. [Incane mpaBo He MOKe Meper0daylTH BCHOTO, OCKUIBKU JIMIIE
IOpUANYHA TIPAKTHKA 3/[aTHA HAIIOBHUTH Ii€ TIPABO KOHKPETHUM 3MICTOM, PO3KPHTH 1
JIONIOBHHUTH HOTO, 3p0OUTH pearbHUM. [IpaBo — Il 9acTHHA XKUTTS, IO 3MiHIOETHCS
pa3oM 3 HaBKOJUMINHBOIO IIHCHICTIO, TOMY IIpaBO MOXKE iCHyBaTH Mmo3a OyKBOIO

! Anaic C. 1. Tlpo6nema mpaBOpo3yMiHHS B OCHOBHMX IIKOJMAX TpaBa: aBToped. [uC. KaHA. OpHA. HAYK :
cret. 12.00.01 «Teopis Ta icTopist Aep>KaBH i Mpapa; iCTOPist MOMITHYHUX i paBoBux y4deHb» / C. I. Anaic. — K., 2003. —
C.12.

112



3aKOHY.

IMpUXUTBPHUKE COMIONOTIYHOrO MiAXOAYy O IHTEpIpeTamil mpaBa IEPEeHOCATH
aKLUEHT 3 a0CTpaKkTHUX iJIeayliB 1 HOPMATHBHO-TIPABOBHX TEKCTIB y IUIOIIUHY
KOHKPETHOTO, JTUHAMIYHOTO (DYHKIIIOHYBaHHS MpaBa, HOro Jii B peaJlbHOMY JKHUTTI,
HacaMmIiepesl y MpaBOBIIHOCHHAX Ta IOPUAMYHUX DIMIEHHSAX, 0e3 4oro imeamn Ta
IOpPUINYHI TEKCTH EPETBOPIOIOTHCS HA JeKIapanii i mepecTaroTb OyTH MPaBOM.

CnaOKo CTOPOHOKO I[LOTO MIAXOMY € BiACYTHICTh YiTKMX MEX MK MPaBOM i
MPaBOBOI0 MOBeNiHKOI0. IIpm mpoMy BTpadaroThcs KpuTepii I po3pi3HEHHS
IIPaBOMIpPHOT Ta IPOTHIPABHOI MOBEAIHKH. [lepeHeceHHs BCiel Baru MpaBOTBOPYOCTI
Ha 0ci0, sKi 3aCTOCOBYIOTh MpaBo (Cy/yii, aJMiHICTPAaTOpH), CTaBUTh IiJi CyMHIB
MOJIIT JIepKaBHOI BJIaAM, MiABHIIYyE HEOE3MeKy aJMiHICTPaTUBHOTO W CYIIiBCBKOTO
CBaBLILISL.

4. Inmezpamuenuii (inmezpanvnuii) nioxio 00 po3ymiHHA npaga BUHHUK Ha
OCHOBI IOJIJIOTY BCiX HIKIJ i TeWiil y cydyacCHOMY NPaBO3HABCTBI SIK 3aXiTHHX, TaK i
cximamx. Le# mixxinm 10 NpaBOpO3YMIHHS IOJNATAE HE B MEXaHIYHOMY ITO€IXHAHHI
CyNepewIrBUX TO3MIIH, a B CHHTE3YBAaHHI TEOPETUYHO 3HAUYYIIUX AaCIEKTiB,
OTIPalbOBaHUX KOHKYPYIOUMMHU HayKOBUMH TE€OPiSIMH, BUXOJOM Ha HOBHH PiBEHb iX
y3araJbHCHHS Ta OCMHCIICHHS. Takumu (opmamu OyTTS paBa, IO CTAaHOBIATE AAPO
MPABOPO3YMIHHSI, € IPABOBA iJIes1 YK MPABOCBIIOMICTD (IIPUPOTHO-TTPABOBUHN MIiAXIT),
HOpMa TIpaBa (MO3UTUBICTCHKUH MMiIX1]T), TPABOBITHOCUHU (COIIOJIOTIUHUH MmiIXi).

3aCHOBHHMKOM IHTETPaTUBHOI IOpPHUCTIPyAeHNIT BBaxaeThes k. Xomr Y mexax
I[bOTO IHiIXOAYy CTBEPIDKYEThCS, 110 CydacHa IOPHCIpPYAEHILIs 1moTpedye
TIEPEOCMHUCIICHHS CBOTX TEOPETUYHMX IiJIBAJIMH Y HANpsAMi iX THTErpaabHOCTI, TOOTO
aJIeKBaTHOCTI I[UTICHOMY XapakTepoBi IIpaBa, CHUCTEMHill egHOCTI (opMm Horo
BUSBNICHHS. LIGHTpanbHOIO JIAaHKOIO Takoi KOHIENTYyawi3alii INpaBOpPO3yMIiHHS
MIPOIOHYETHCS BU3HATH i7€10, 3TiHO 3 SIKOI0 MPHUPOJa MpaBa MOJSrac He B HOro
Harepe] 3aaHOCTi B opraHizamii camoi JifICHOCTI UM OCMHUCIIOIOYOTO i JIOICHKOTO
po3yMy, a B ITOCTIHHOMY «CaMOCTBOPEHHI» IIpaBa B TPOIIECi IHTEPAKTUBHOCTI HOTO
cy6’extiB'. Cepes  KOHUeENLili iHTErpaTMBHOrO  IiAXOAY  HPAaBOPO3YMiHHS
3aCIIyTOBYIOTh Ha yBary xkomyHikamuena xouyenyis (A.B. ITomsxoB), 3rigHO 3 SKOIO
MIPaBO TOPOJKYETHCSI KOMYHIKATHBHOIO (IHTEPCYO €KTHBHOIO) IIisUTBHICTIO JFOJEH Y
CycHinbCTBi; sibepmapna xonyenyisn (B.C. HepcecsHil), y Mexax SKOI MpaBo
BHU3HAYAETHCS SIK BIiAMOBIJHA BUMOTaM NPHHLUIY (GOPMaNbHOI PIBHOCTI cHCTeMa
HOPM, BCTAHOBJICHHX 200 CaHKI[IOHOBaHUX JIeP’KaBOIO, Ta 3a0e3nedeHa MOKINBICTIO
JIEPYKABHOTO MPUMYCY. TaKuM YMHOM, IHTErpaTHMBHE PO3YMIHHS IpaBa € HACIIAKOM
TEOPETUYHOTO Mi3HAHHA Ta MPAKTUYHOTO OCBOEHHS COLIANBHO-IPABOBOI AiHCHOCTI,
mo 0a3yeTbcsi HA KOMIUIEKCHOMY BHKOPHCTAHHI JIOCATHEHb PI3HHX IJIXOMIB IO
OCMHCIICHHS TIpaBa, sIKi y CBOIH rapMOHIHHO CHHTE30BaHIi €IHOCTI BiIOOpakaroTh
mupoKe, OaraToacriekTHe OadeHHS MpaBa: HOro CYTHOCTI (MPHPOAM), KEpE,
mponeciB  (GopMyBaHHA 1 (YHKIIOHYBAaHHSA, WIHHOCTI Ta NPU3HAYEHHA B OKUTTI
OKPEMOi JIFOANHH, CYCIIIIbCTBA 1 ISP)KAaBH B LITIOMY.

[opsin 3 PO3MNITHYTUMM BHIIE OCHOBHHUMH IiJIXOJaMH A0 MPaBOPO3YMiHHS
IOPUAMYHIHM HayIli BifoMi i HIN MIXOAW N0 Mi3HAHHS [IpaBa, 30KpeMa 2eHemuyHull,

! Timym 1. C. Interpanshuii nornsia Ha npaso : [monorpadis] / I. C. Timymr. — K. : Arika, 2009. — C. 264.
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cucmemuutl, IHCmpymenmanvhutl, (YHKYIOHATbHUL, NCUXOIOSITYHUL, MAPKCUCMCOKUL
Ta iH. 3 METOI KOMIUIEKCHOTO BUCBITJIEHHS OCHOBHHX 3aKOHOMIPHOCTEH 1 TeHIEHIIIH
PO3BUTKY CYy4aCHOT'O IIPABOPO3YyMIHHS JTOJATKOBO PO3IIITHEMO JIBa OCTAHHI MiIXOMH.

Tak, ncuxonoziunuit nioxio 0o po3yminna npasa BuHUK y XIXcr., a
HAWGIMBIIOr0 TOMMPEHHs OTPMMAB HA TMOYATKy MHHYIOTO CTONITTS. Moro
npeacraBaukamn  Oymn  JLH. Herpaxuupkuii, €. bipminr, I'. Tapa, JI. Kuamm,
K. Typuu, M.A. PeiicHep TaiH. Y Mexax ICHXOJOTIYHOTO MiAX0Ay TIPaBo
posrisIaeThes SIK ocobnmBa opMa (pi3HOBUA) NICHXIYHUX NEPEKHUBAHb, III0 BUKOHYE
nBi  QyHKOI: AuCTpuOYTHMBHY (pO3MOXMUT TpenMeTiB, sKi HaileHi IEeBHOIO
€KOHOMIYHOK I[IHHICTIO) Ta OprasizamiiHy (HamijleHHS OJHHX Oci0 mpaBoM
HAaKa3yBaTH IHIINM). 3 OINIAAY HA IIe, MpaBO AU(PEPEHINIOEThCS HA iHTYiTHBHE Ta
MO3UTHBHE. |HTYITHBHE MpaBO € BUKIIOYHO OCOOHMCTICHMM ICHXIYHUM SIBHUIIEM, IO
MoJiAira€ B TEPEKHUBAHHI  IMIEPATUBHO-aTPUOYTUBHOTO  OOOB’S3KY,  SKHi
KOPECIIOH]Iy€ «IIpaBy» (BUMO3i, MPOXaHHIO) iHIIOT 0cO0H.

VY CBOIO Uepry MApKCUCMCbKUE RIOXI0 00 PO3YMIHHA NPAGA THTEPIIPETYE HOTO
K KiacoBe spuie. Y «Manidecti komyHictuunoi maptii» (1848 p.) K. Mapkce i
®. Edrensc BHU3HAUYAIOTh NPABO SK MiJHECEHY 10 PiBHS 3aKOHY BOJIO ITaHiBHOTO
kiacy (Oypiyasii), 0 3yMOBJIEHa MaTepialbHHUMHI YMOBaMH Horo uTTs. [IpaBo €
YaCTUHOK HAJ0YZ0BU HAJ €KOHOMIUYHUM 0a3ucoM cycriiabcTBa. Llel 6a3uc Bu3Havae
3MicT mpaBa. BogHoYac mpaBO MOKE CIIPABIISATH 3BOPOTHHIA BIUIMB HA EKOHOMIKY Ta
cycminbHe XUTTSA. [IpaBo SK 3aCTOCYBaHHS «pIBHOTO MacIITady» IO PI3HUX 3a
3MI0HOCTSIMH Ta MOXITUBOCTSMH OCi0 HE MOXE CTBOPHUTH MiX HUMH (PaKTHYHOL
PIBHOCTIi, OTKe, BOHO € «IIPaBOM HEPIiBHOCTI». Y XOAi MOOYIOBM KOMYHI3MYy, imei
SIKOT'O 3aCHOBAHI Ha IIJIKOBUTIH PiBHOCTI BCiX, MPaBO MAa€ MOCTYTIOBO BiIMEPTH.

PosrnsgHyTi BHIIE MIIXOOW O PO3YMIHHS IpaBa € CBITYEHHSAM HOTO CKIIagHOT
npuponu. KokeH 3 IMX MiIXOAIB Ma€ CBOi MepeBard Ta HEHONIKH, IX TOsBa i
PO3BUTOK 3yMOBJICHI MPUPOJHUM IMOCTYIIOM CYCIIIBbCTBA i 3aCBIAYYIOTH COIIANbHY
[IHHICTH TIpaBa B JKUTTI Jrojaeid. [linTpuMyrodu 3MICT OJHUX 3 IHX MiIXOIIB 1
BIIXWJISIFOYM 1HIL, BAPTO B KOXXHOMY 3 HUX BIIIIYKAaTH T€ palliOHAIBHE 3€pPHO, SKE
JIOTIOMArae Kparie OCATHYTH CYTHICTh TIpaBa Ta HOTo coIlianbHe mpu3HadeHHs. [Ipn
IILOMY CJIiJ] BPaXOBYBaTH CITIBBIIHOIICHHS ITPABOPO3YMIHHS Ta PEATBHHX MPABOBHX
CHUCTEM, TUTIOpaTi3M 00’ €KTUBHOTO IpaBa B PI3HUX KpaiHax.

TakuM 4HHOM, IIPAaBOPO3YMIHHS € ineifHUM (QyHIaMEHTOM IOPHANYHOI HAYKH Ta
IPaKTHKH. 3aCHOBaHE Ha HAyKOBOMY OOIPYHTYBaHHI IPaBOBHX SIBHII, HaJEXHIi
MpaBOBil KyJIbTYpi, BIIMOBIJHIA TMPABOCBIIOMOCTI JIIOJCH, MPaBOPO3yMIHHS Yy
TPOMaJSTHCBKOMY CYCHIIBCTBI Ta IPaBOBiM Aep:KaBi 30pi€HTOBAaHE HA TyMaHICTHIHE
PO3YMIHHSI TIpaBa SIK COIiaJbHOT MIHHOCTI ¥ OJHOTO 3 HaWBaXIMBINIMX HaI0aHb
IUBiTi3anil. Sk CKIagHOMY COLIaJbBHOMY SIBHINY HPaBOPO3YMIHHIO, HAJILICHOMY
Cy0’€KTUBHO-OCOOHMCTICHUM  3a0apBiCHHSAM 1  choenu(iYHUMH  3HAYCHHEBUMHU
aKIIEHTaMH, BIACTHBE YCBIIOMIICHHS He Jmmie (akTuaHOi mpaBoBoi AilicHOCTI, a it
MPaBOBUX MOJeNieii MaiOyTHBOro. SIK HAacNiZOK, MPOTHOCTHYHA CHPSIMOBAHICTh
MIPaBOPO3YMIHHS € OCHOBOIO pe()OpPMYyBaHHS MMPABOBOi CHCTEMH B Y KpaiHi.

5.2 IloHATTA, CYTHICTH | IPMHIMIU 00’ €KTUBHOIO NPaBa
CnoBo «mpaBO» [OOCHTH IIMPOKO BHKOPHUCTOBYETHCS B DI3HHX cdepax
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CYCITIJILHOTO JKUTTS, € TOJIICEMIYHMM 32 CBOIM 3MICTOM, 3aCTOCOBYETHCS B TaKHX
3HAQUCHHSX SK: HAABHICTh y OCOOM TIEBHOTO iHTepecy (HOTpeOM); MOKIMBICTH
3IHCHEHHsI JESIKOr0 BUMHKY; FapaHTOBAHICTb CBO€I BJIACHOI MOBEIIHKH; BUMOIa 110
MOBEAIHKHM (IiSTIBHOCTI) 1HIIMX 0cCi0; BIAMOBIAHICTE KpPUTEPISIM TPABUIBHOCTI,
CIIPaBEIMBOCTI; BUMPABAaHICTh, IPABUBICTH Ta iH.

Teopis nepkaBu Ta TpaBa sK MIOPUIWYHA HayKa BHBYAE€ NPHPOAY SK
nO3UMUEHO20 (IOPUOUYHO20, CHEUIATbHO-COUIANTbHO20), TaK 1 HPUPOOHO20
(3azanvnocoyianvnozo) npaea. Ilozumuene npaso € HACTIAKOM CYCIIJIBHOI Ta
JIep>KaBHOI TisTBHOCTI, BTIJIGHHSIM BOJICBHSIBICHHS Hapoxy 1 JepkaBH. UnHHE B
CYCIIIJIbCTBI TO3UTHBHE TpaBO € (OpMaIbHO BH3HAUYECHUM Ta OXOPOHSIETHCS
IepkaBoro. IluM  MO3WTHBHE  TPaBO  BiAPI3HAETBCS  BiA  NPUpooOHozo
(3azansnocouianvnozo) npasa, siKe He 3aJISKUTH Bif nepkaBu. [Ipupoane mpaBo sk
CYKYITHICTh TIpaB 1 000B’sI3KiB Ma€ 3arajibHOCOLIaNbHE, JIOAChKE, TOOTO He/lep)KaBHE
MOXO/PKEHHA. BOHO € TpOIyKTOM HOPMANbHOI >KUTTEHISUIBHOCTI JIIOJMHHU, a HE
JiepKaBH, HAICXKUTD JTIOJCTBY B IIIIOMY Ta KOXHIiH JIfonuHI okpemo. Came mpHpoIHe
MPaBO € OCHOBOIO HEBII’€MHUX, IPUPOJHUX MPAB JIOIHHH.

IMonibne po3MmexxyBaHHS TpaBa icHye 3 mepioay antuuHocTi. Tak, y Il cT.
PHMCBKHI INCBMEHHUK 1 (hiosior ABi ['esutiif mepexiiap TaTHHOIO TPEIBbKIi CII0BA «32a
MIPUPOJIOID» Ta «3a OOJyMaHMM pilIeHHsM» sK naturalis (mpupojHe) Ta positives
(no3utuBHE). 3 TATMHCHKOI MOBH BOHU MEPEHIIUTA B OLIBILIICTh €BPONCHCHKUX MOB SIK
Ha3BH JIBOX BHJIiB PaBa — IPUPOIHOTO Ta MO3UTHBHOTO' .

VY cBOIO uepry nozumugne npago po3risAAETbCS Y IBOX 3HAUCHHSX SIK:

— 00°€KmueHe npaeo — cUcTeMa 3arajbHO000B’ I3KOBUX HOPM, JIOTPUMAaHHSI Ta
BUKOHAHHS SKUX 3a0€3MedyloThcs OepxkaBor. Mae KIIOWOBe 3HA4YCHHS B
pPETYTIOBaHHI ~ CYCHITBHMX  BITHOCHH,  3a0€3ME4eHHI  IPAaBONOPSIKY  Ha
HalllOHAJILHOMY Ta MiXHapoHOMY piBHsAX. CJIOBO «00’€KTHBHE» O3HAYae, 10 HOPMH
IIpaBa OTpUMAaJH 00’ €KTUBALII0 ¥ popMax (IKepenax) IpaBa i TOMY € He3aIeKHIMHI
BiJl iHIMBITyalIbHOTO iHTEpecy (BOJIi, pO3CYAy) Ta CBIZIOMOCTI Cy0’€KTa MmpaBa;

— cyf’ekmugHe npago — 1e Mipa MOXIMBOI MOBEIIHKU Cy0’€KTa CyCHUTbHUX
BiTHOCHH, IO TependadeHi HopMamu 00 ekTHBHOro mpapa. CyO’€KTHBHE NpaBo
IHTepIpeTyeThCsl K IEBHI IOPUANYHO BH3HAHI MOXJIMBOCTI (TIpaBa Ta CBOOOIM)
MOBE/IIHKK Cy0’€KTa TpaBa 3 METOK 3aJ0BOJICHHS BIIACHOTO iHTepecy (moTpebu).
CnoBo «cy0’eKTHBHE» O3HA4dae, IO HANAaHUMH MOXIIMBOCTAMH (IIpaBaMH Ta
cBOOOTaMI) KOHKPETHHH Cy0’€KT IpaBa Ha CBiil po3cyl MOXke CKOpPHCTAaTHCS abo He
CKOPHUCTATHCS, BCE 3aJIC)KHTD BiJl HOTO BOJIi (iHTEpeCy) Ta CBiIOMOCTI.

Mix 00’€KTHMBHUM 1 Cy0’€KTUBHHM TIIPaBOM iCHYE TICHHUH B3a€MO3B’SI30K.
OO0’exTHBHE TIPaBO ITIEBHOIO MipOI0 BifoOpaskae€ «CTaTHKY» FOpHAWYHOI (opmH, a
Cy0’€KTHBHE — «JIWHAMIKY», OCKUIBKH O€3MOoCepeHbO IMOB’s3aHE 3 JIIOACHKOIO
MOBEIiHKOI (AisuTbHiCTIO). Tak, MaeTbcs Ha YyBa3l 00’€KTUBHE TPaBO, KOJHU
BKa3yeThCS HA Te, IIO TPaBO IOCH JI03BOJIsIE UM 3a0opoHse. IIpo cy6’ekTHBHE IpaBo
HIeThCsl, HAPUKIIAJ, y TOMY BUIIAIKY, KOJIM CTBEP/XKY€EThCS, 110 TICBHA JIFOUHA Ma€e
paBO Ha OCBiTy. BuOKpemeHHs mpaBa B 00 €KTHBHOMY Ta CY0’€KTUBHOMY

! Morpe6usik C. T1. OcHOBOMOMOXKHI TIPUHIMIHK NpaBa (3MicTOBHA XapakTepucTuka) : [Monorpadis] / C. I1. Tlorpe6Hsk.
— X. : Ipago, 2008. - C. 9.
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3HAYCHHSX ICHY€ B IOPWAMYHIN Haylli TPUBAJIMA TEpioj, aJKe XapaKTEepHE IIIe
PHMCBKIH FOPHCTIPYAEHMIi, a 3roxoM Oylno 3amo3udeHe OiNBIICTIO €BPONEHCHKUX
[IPaBOBUX CHUCTEM. BapTo MiAKpEecHuTH, W0 B CyYaCHUX yMOBax IPU3HAYCHHS
00’€KTUBHOIO TpaBa MOJATAE TMEPeayCiM y 3aKpilUIeHHI, 3aXUCTi Ta 3a0e3NedyeHHi
Cy0’€KTHBHOTO TIpaBa.

OKpiM TOTO, CIIOBOM «IIPaBO» MOKYTh TO3HAYATHCS HPUPOOHI HPA6A I0OUHU,
SIKI BU3HAIOTHCSI B CYYaCHOMY CBITI HEBiJ’€MHUMH 1 HEBiI4y>KYBaHUMH BiJl OCOOH.
Ile Hacammepen mpaBa Ha XXWUTTS, TiTHICTH, Oe3MeKy i HEJOTOPKAaHHICTb, CBOOOIY
HepecyBaHHs1, HACKHIH PiBeHb MaTepialbHOTO 3a0e3neueHHs Ta iH. [IpaBa mroquHN
3aKpIIUTIOIOTECS B MDKHAPOJHUX aKTaxX 1 HAIlOHAIBHUX KOHCTUTYIISIX, a Ha
JIEMOKPAaTUUHY JAeprKaBy MOKJIagacThcst 000B 30K 1X 3a0e3meuyBaTH Ta 3aXHUILATH.

3 ormsmy Ha Te, MO B TeOpil JepXaBH Ta TpaBa 00’€KmueHe nPAso Mae
BUHAMKOBO IOPUOUYHUL (De2YTAMUBHO-OXOPOHHULL) 3Micm, caMe 1Ie PO3YMIHHS IpaBa
CTaHe MPEeIMETOM PO3TIISY B MEKaX OO Ta HACTYIHOTO ITUTaHb TEMH.

Pi3HOMaHITTS MiAXOAIB 0 PO3YMIHHS IIpaBa 3yMOBIIIOE iCHYBaHHS Pi3HUX HOTO
nediHiliid, KOKHA 3 SKAX € Pe3yJbTaTOM OCMHCIJICHHS MEBHOTO acleKTy IpaBa i
’KOJIHA 3 HUX HE € MEPEHIKOA0I0 TSI MOXKIIMBOCTI iCHYyBaHHS BCix iHmmx. Ha mifgcrasi
y3araJbHEHHS Pi3HHX TOUOK 30py MOXKHA 3aIlPONOHYBATH Taky Ae(iHImiio: mpaBo —
ye 3a2a16H00006 A3K08UII, C8I00OMO-801bOBUII, gopmanvo BUsHAYeHUll,
HOPpMAMUGHULL  pe2yisimop CYCRIIbHUX GIOHOCUH, W0 GIONOGI0AEC BU3HAHIL Y
cycninbemsi  Mipi  cnpasednugocmi, c60600u ma PIiBHOCMI, BCMAHOBLEHUN YU
cankyionosanuii  Oepoicasoro  abo  TMWUM  YNOBHOBAJICCHUM  CYO €KMOM
npagomeopuocmi  ma  3a0e3ne4yembca  HUMU,  KIIOYAIOYU  MOMCIUBICHIL
3ACMOCYBAHHS 0EPIAHCABHO20 NPUMYCY.

O3naku npaea:

— 8I0N0GI0AE BUSHAHIL Y CYCRIIbCMEI MIpI  CchpasedIusocmi, c8ob0ou ma
pisrocmi. Y IIbOMY BiTHOIICHHI iCTOTHOIO, TITHOMHHOIO JUISL OCMICIICHHS IIpaBa € Ta
oOcraBuHa (BMMOTa, KPHUTEpiif), IO OCTaHHE OOOB’S3KOBO Mae IPYHTYBaTHCS Ha
JIOCSITHYTOMY CYCIIUJILCTBOM pIiBHI MOpajli Ta €THKH, SKAW XapaKTepu3ye HOro
IyXOBHO-I[IHHICHUHA BHMIip. [IpaBo cCHpHiIMaeTbCs CYCHITBCTBOM SIK HAICKHHUH
COLIANBHUIA PETYJIATOP TIi€0 MIpOo, SKOI BOHO 3a0e3rnedye CIpaBeIUBICTD,
cBOOOAYy Ta pIBHICTh. 3BiJICK CHpaBXHS NMPUPOJA TpaBa BU3HAYAETHCS CTYIEHEM
BTUIEHHSI B IOTO 3MICTi «BIYHUX» I[IHHOCTEH — ideanie cnpasedausocmi, c60600u ma
pieHoOCmI;

— € pezynsimopomM CYCRIIbHUX GIOHOCUH, TOOTO TIpaBO 30PIEHTOBaHE Ha
BITOPSIIKYBaHHSI HAHBKIMBIIMX CYCHUIBHUX BiTHOCHH, 3a0€3MeUeHHs] cTabiIbHOCTI
iX (YHKIIOHYBaHHSA, a TaKOX IMIATPUMKY COIIIATBHUX MPOIECIB y TapMOHIHHOMY
crani. [IpaBo € OmHUM 3 TOJOBHMX 3acO0IB OPraHi3oBaHOCTI U WOPAAKY B
CYCHIIBCTBI, CTBOPEHHSI YMOB ISl MPOTPECHBHOTO PO3BUTKY KOXKHOI ocobm. [Tpm
I[OMY BapTO YCBIJOMHTH, IO TIPaBO — L€ VHIBEpCAbHULl pe2ynamop, ane He
YHiBepcajlbHa KOHCTaHTa. B OJHMX NpaBOBHX CHUCTEMaxX y IEBHHAX HPOCTOPOBO-
TEMIIOpAIbHUX MEXax JOMIHYIOTh OJHI O3HAKU MpaBa, B iHIIUX OLTBLI pernbehHIMU
€ 1HIIi;

— Mae ci0oMO-80b0GUL (IHMENEKMYATbHO-60IbOBULL) Xapakmep, TOOTO MPaBo
€ (GOpPMOIO CYCTIJIBHOT CBIIOMOCTI Ta BUPaXXEHHSM BOJI Cy0’€KTiB MPaBOTBOPYOCTI,
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cepell SKUX CYCHUILCTBO, HApoA, JepkaBa B 0Oco0i OpraHiB Jep>KaBHOI BIIAJIH.
3MicTOM BONi € IHTepecH, 3yMOBICHI IOTpeOaMH IIOJWHH Ta CYCIiJIbCTBA,
COIiaJIbHO-CKOHOMIYHUM PO3BHTKOM OCTaHHBOrO. YOCOOJICHa B IPABO BOJIS € Ti€lO
WOTo BIIACTHMBICTIO, 110 BMU3HAYA€ IHIII O3HAKM MpaBa Ta WOT0 3arajibHUN 3MicT. B
imearTbHOMY BUTIISAI IIPaBO IOBUHHO aKyMYJIIOBAaTH B CO01 iHAUBINyalbHY, CyCHIBHY
Ta TPYHOBY BOJIIO JIFO/ICH y IX TapMOHIHHOMY ITO€THAHHI;

— 6CMAHOBNIIEMBCSL YU CAHKYIOHYEMbCSL (ODIYIlIHO CX8ANIOEMBCS) 0ePIHCABOIO
abo IHWUM YNOBHOBANCEHUM CYO EKMOM NPABOMEOPYOCHi 8 YIMKO BUSHAYEHOMY
nopsoky. Y JEMOKPAaTHYHOMY CYCIIBCTBI IPaBO MPUHAMAETHCS JICTITUMHUAM
Ccy0’€KTOM TIPaBOTBOPYOCTI (HANPUKIAA, HAPOJOM, 3aKOHOJABUYUM OPraHOM,
TEPUTOPIATBEHOI0 TPOMAIOI0, OPTaHAMH MICIIEBOTO CaMOBPSAYBAaHHSA) B MeXax HOTo
KOMIIETEeHIIIi, B TOBHIM BIJMOBIAHOCTI 31 cneyianvholo npoyedypoio. CTBOPIOIOYN
MpaBo, Cy0’€KT MPABOTBOPYOCTI MOBUHEH IPYHTYBATHCS HA TITMOOKOMY OCMHUCIICHHI
MIPaBOBOI MIHCHOCTI, TOOTO MPABOBUX acleKTax OYTTs Pi3HUX COLIANLHUX MPOIECIB.
BupimansHe 3HaueHHs y QopMyBaHHI Ta (yHKIIOHYBaHHI IIpaBa Biirpae He
JepoKaBa, a JIIAWHA, sIKa € He JIMIIE HOro agpecaToM, a TBOPLEM 1 OPIEHTHPOM IIpaBa.
BcranoBieHHsI mpaBa 03Haya€ MiATOTOBKY 1 MPUHAHSTTS Cy0 €KTOM HPaBOTBOPUOCTI
HOPM TIpaBa. Y CBOIO 4Yepry CaHKIIOHYBaHHS IIpaBa — Ii¢ HaJaHHSI FOPHAWIHUX
BJIACTUBOCTEH YXK€ ICHYIOUMM COIL[iaJILHUM HOpMaM (HalpuKIaj, 3BUYasM, HOpMaM
Mopaii) Ta ix popmanpHe 3akpimneHHs (00’ ekTuBalist) y popmax (Jxepenax) mpasa;

—Ma€e HopmamueHull xapaxmep, TOOTO TIPaBO SK PETYIATOP CYCHIIBHHX
BiJTHOCHH CKJIaJIa€ThCs 3 HOopM (TIpaBUII MOBeNiHKK). HopMaTUBHICTH HaiIsIe TPaBo
TIEBHOIO 3MICTOBOIO TIOCHIJIOBHICTIO, IO TPOSIBJIAETHCS B HOpMax TIpaBa, sKi
CHCTEMHO BIIOPSIIKOBAHI Ta CIIPIMOBaHI HA PETYIIOBAHHS BIMHOCHH MiX YIEHAMH
cycminbcTBa. [IposB mpaBa uepes3 BUpaXeHHs MPaBOBOI HOPMATHBHOCTI i TIOTEHIIHHE,
1 BapiaTHBHE 3a CBOIM 3MICTOM. AJI)KE HOPMH, 3 SKHX CKJIQIA€ThCS MMPABO, HE MOXKYTh
He BigoOpaxaTH 00’€KTHBHY HOPMATHBHICTE OYyTTS, fKa TPOSBIAEThCA K
MTOBTOPIOBAHICTh, CTEPEOTHITHICTh, HOPMOBAHICTB, SIK ITOTpPeda OCSATHYTH 3aTaJIbHUM
MPaBUIIOM, 3arajbHOI0 KOHCTPYKIIO (CXEMOK) TMOBEAIHKY IJIFOJCH, SKa MiuIsarae
TaKOMy BIIOpSIKYBaHHIO. lle BHpakaeTbCs B UITKOMY IHIpOsBi moTpebu B
HOPMAaTHBHOCTI Ta BIOPSAAKOBAHOCTI K O€3yMOBHOI HEOOXITHOCTI CYCIIJIBHOTO
KuTTs. HopMaTHBHICTB — 11e yHIBepcanbHa i TIMOMHHA SKICTh MPaBa, sKa JI03BOJISE
BiIpi3HHUTH HOTO Bix PaBOCBITOMOCTI, Cy0’ €KTHBHOTO IIPaBa Ta IIPAaBOBITHOCHH;

—Mae 3azanbHuil xapakmep, TOOTO TPaBO 3BOTUTHCS MO HEKOHKPETHOCTI
aapecara (HenepcoHipiKoBaHICTh MpaBa) Ta MOIIUPEHOCTI HA HEBU3HAYCHY KIUJIbKICTh
BUTAJKIB (HEOJHOKPATHICTh, HEBUUCPITHICTE IIPABa);

— ¢ opmanvro eusnauvenum. Kareropis ¢opMu ais mi3HaHHS TpaBa € JTOCUTh
BOKJIMBOIO TOMY, IO BiJ Hel 3aleXUTh HOro IOpUAWYHA CHIIA, MiCLe y MPaBOBiil
cucremi, e(EeKTHUBHICTp pETryIIOBaHHS CYCHUTbHMX BigHocuH. IIpaBo  He
BHYEPIYEThCS (HOPMOIO, ajie BOHO 3aBKAM HAMaraeTbcsi BHPA3UTHCH y (opmi it
BiZOOpa3sUTH B Hill TEBHI COI[iajibHI BIIHOCHHM SIK 4iTKi, fCHI i OJHO3HAYHI
IIPaBOBIAHOCHHU. 3MiCT HOPMH IIpaBa y ¢opMax (JKepenax) IpaBa BUKIAJAE€ThCA Y
BUTJIAJl TIpaBWJIa — HOPMATHBHOTO MOJIOXKEHHS, IO BHpaXkae 3aKiHYEHY JTyMKY.
DopmanbHo eu3HAYEHULl XapaKmep npaséa TOJNSATac B TaKOMY: a) OMHO3HAYHOCTI Ta
nepeadadyBaHOCTI CIPUAHATTS CyO €KTaMH MpaBa HOTO 3MICTy, HIO TOCATAETHCS
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TOYHICTIO W SICHICTIO MOBHOI (opmu; 0) 3akpiruieHHi (00’ekTHBallii) B MEBHUX
dopmax (mKepenax) mpaBa (KOHKPETHOI IOpHAWYHOI cuiam Ta cdepn aii B Haci,
IIPOCTOPI Ta 32 KOJIOM 0Ci0);

—Mae 0606’a3xk08utl  xapaxmep, TOOTO He3aNepeyHiCTh, OE3CyMHIBHICTH
CTOCOBHO peaii3arii mpaBa 3 00Ky BCiX cy0’€KTiB CyCHUIBHHX BiTHOCHH, HE3aJICKHO
BiZ 1X Cy0’€KTHBHOTO CTaBJICHHS; HEOOXIIHICTH y3TO/PKCHHS BIIACHOI MOBEAIHKH i3
3MICTOM TpaBa, BIJACYTHICTh BHUKJIIOYEHb, [0 HAJAIOTh MOXJIUBICTh HE
JOTPUMYBATHCS OCTAHHBOTO. 3BIACH CIigye, IO B CYCHIIBCTBI HIXTO HE MOXeE
nepeOyBaru 1o3a npaBoM. OOOB’I3KOBICTh MIATPUMYETBCS PI3HUME 3aco0amH, cepel
SIKMX HacaMIiepesl BUOKPEMIIOIOTh cychinbHuil aemopumem i npumyc. IIpaBo Mmae
OyTH OJHOYAacCHO 1 aBTOPUTETHHM, 1 CHJIBHUM. Bu3HaHHS (JeriTmMmanis) mnpasa
agmopumemnum  PEryIATOPOM, WOTO BHIIPABIAHICTH B OYaX CYCIIJIbCTBA
MOPOJKYIOTh  YIIEBHEHICTh JIFOJICH Yy HEOOXITHOCTI JOACpKAHHS HOro HOPM.
O00B’s13K0BUI XapakTep SK O3HAKA IPaBa 3aKIAIa€ MiABAIMHN PEKUMY 3aKOHHOCTI
Ta TPaBONOPSIKY B JepKaBi — IHCTUTYIII, o 3a0e3neuye Ta rapaHTye e(eKTHBHY
JiF0 TIPaBa;

— 3a6e3neyycmovcs  0epaicagoro  abo  THWUM  YROGHOBAJICEHUM YO €KMOM,
BKNIOYAIOUY  MONCTUBICb  3ACMOCY8AHHA  0epicagHoco npumycy. Y CydacHUX
CYCIIUTBCTBAX HPUMYC € 0epAHcagHoro MoHonouicto. llpu 1poMy BinOyBaeThes
3MIIIEHHS aKIeHTY 3 (i3WYHOrOo Ha IICUXOJIOTIYHUHA IMpHMyC: Aep’kaBHa Biana
JIEMOHCTPY€E CBOIO CHIIy, IIPOTE IEpeAyciM sIK 3arpo3y, Ky BOHA pajIe Iparae He
INPUBOAUTH Y BUKOHAaHHsS. BogHovac nepikaBHUM MPUMYC HE MOXKHA OTOTOXKHIOBATH
31 cBaBULIAM. SIKIIO CyO0’€KT TPaBOTBOPYOCTI IMOCIHIZOBHO BTUIIOE ieanu
CIIpaBEeATIMBOCTI, CBOOOAHN Ta PIBHOCTI, TO JEpXKaBHUI MPUMYC IIOAO JOTPHMaHHS
npaBa Oyze BHIPaBIAHUM i CIIPaBSUIMBHM, SKIIO X Hi, TO BiH IIEPETBOPIOETHCS HA
cBaBULIA. MOJXIMBICTh 3aCTOCYBaHHS JICPKABHOTO TMPUMYCYy € TapaHTi€lo
JOTpUMaHHs mpaBa. Lle m103BoJsIE BHECTH €JIeMEHT CTabiIbHOCTI Ta 3aXHIIEHOCTI B
JKUTTS JIFOJICH;

—Mae cucmeMHuil xapaxmep, TOOTO TIPaBO SBISETbCA CKIAAHUM ILiTiCHHM
YTBOpPECHHSM, IIEPBUHHIM €JIEMEHTOM SKOTO € HopMa Ipasa. [IpaBo — me He mpocTo
CYKYTIHICTH HOPM TIpaBa, a iX CHCTeMa, Je BCi eIeMEHTH II0B’sI3aHi H y3TOPKeHi Ta y
CBOTH €HOCTI yTBOPIOIOTH YiTKY, IEpapXi4HO HOBY sIKicTh. HopMu mpaBa sik BUXIi/HI
€JIEMEHTH IIpaBa II0B’sA3aHi MiX CO00I0 i€papXidHO, TeHETUYHO Ta (PYHKIIOHAIBHO i
00’€THaHI y CTPYKTYpHI MiAPO3MUIA CUCTEMH TpaBa — Taiy3i, MHiaramysi Ta
IHCTUTYTH.

[MutanHs cyTHOCTI mpaBa TICHO MOB’A3aHi 3 MPOOJIEMOIO MPAaBOPO3YMiHHSA,
ICHyBaHHAM pPI3HOMAHITHHX HampsMIB IOPUANYHOTO 3HAHHSA Ta 3aCTOCYBaHHAM
BIJIMIOBIZIHAX METOJIOJIOTIH Mi3HaHHA mpaBa. Y Qimocodii mig cymmuicmio sABUIIA
(mpenmera) pO3yMI€ThCS CYKYMHICTh HAWOUIBII BaKIMBUX 1 CTIHKHX SKOCTEH,
BITHOCHH a00 BIACTHBOCTEH, IO CKIAAIOTh HOTO OCHOBY, BH3HAYAalOTh TTIHOMHHY
MIPUPOJY Ta 3B’SI3KH, SIKi BIVIMBAIOTH Ha BCI iHII XapaKTEePHUCTHKH.

CyTHicTh mpaBa — ye @HympiwHa yinicHicms Ycix 1020 0a2amoMaHimHux
akocmel  (6racmusocmeii). BuximHe po3yMiHHA CYTHOCTI IIpaBa IIOB’s3aHE 3
cymuicmio arodunu. CyTHICTH JIOJMHH HaJJepkaBHA — HE Jiep)kaBa CTBOPIOE
JIOJIMHY, a IIOANHA AepxkKaBy. JIFoIIHA € OCHOBHOIO METOI0, 3aCO00M 1 CEHCOM TpaBa.
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CyTHicTh npaBa noJjsirae B TOMy, 10 BOHO OJHOYACHO €:

— YHIGEPCALHUM Dpe2ynAmopom CYCRINbHUX BIOHOCUH, 3aco60m
(iHcmpymMeHmom) Y32000iCenHss 0COOUCMUX, CYCRITbHUX [ O0epicagHux inmepecis,
BCMAHOBNEHHSA MA 3a0e3neueHHs NPABONOPAOKY,

— GUPAZHUKOM MIpU CHPABeoIusocmi, c800600u ma pIiGHOCHI 8 CYCHINbCMEE
8ION0GIOHO 00 PIi6HA 1020 COYIATbHO20, eKOHOMIYHO20 MA KYJIbNYPHO20 PO36UMKY),
WO YMONCIUBNIOE OOCAZHEHHS KOMRPOMICI8 Midc Y0 eEKmamu npasa.

CytHicTs mpaBa OararoacriekTHa. Bona He Moxe OyTH 3BeJeHa IO €IWHOTO
BY3BKO CIIPSIMOBAHOTO PO3YMIiHHS, @ TOMY IOTpeOye BUKOPUCTAHHS PI3HUX (GOPM i
METOJIIB 11 Mi3HAHHS 3aJIEKHO BiJl ICTOPUYHMX OOCTAaBHMH, YMOB i IIiJIed HayKOBOTO
JocmipkeHHS. Tak, mopsii 3 OKPECIeHHM BHILIE 3dedlbHOCOYIANbHUM ACTIEKTOM
CYTHOCTI TIpaBa B IOPHIWYHIN JTepaTypi BHOKPEMIIOIOTh TaKOX KIACOBUI,
penieitinuil, HayioHaIbHUL, pacosutl Ta THIII MIXOAU JO PO3yMiHHS CYTHOCTI MpaBa,
B MeXaxX SKUX BIAMOBINHI KIIACOBi, pemiriiHi, HamioHadbHI abo pacoBi iHTepecH
OyayTh BU3HAYTLHIMHU JIJIsl OpTaHi3allii mpaBoBOi AIHCHOCTI CYCIUTLCTBA.

Ha cyTHicTh mpaBa BIUIMBAaOTH OCOOJMBOCTI COIiaJIbHO-€KOHOMIYHOTO JIafy,
MONITHYHOT CTPYKTYpH JAEpKaBH, a TaKOX KyJIbTypHd, iAeoyorii Ta Tpagumii
cycminbcTtBa. IIpaBo moOymoBane Ha TppoX «kurax». Lle — Mopams, mepxaBa Ta
ekoHoMika. [IpaBo BMHHMKAae Ha IPYHTI MOPAJIBHOCTI SIK BiAMiHHHIA Bia Hei mMeron
peryJIIOBaHHS; AepKaBa Ha/a€ MpaBy oQiliifHOCTi, FapaHTOBAHOCTI, CHIIN; €EKOHOMIKa
— OCHOBHHH MpPEJAMET PEryJIOBaHHSI, IMEePIIONPUINHA BUHHKHEHHS TpaBa, OCKLUTbKA
ne cdepa, € MOPIBHICTb SK PEryJsiTOp BHSBWJIA CBOIO HEJOCTATHIO
CIIPOMOYKHICTB .

VY cydvacHiif IOpHANYHIA HAyIi i BIIMBOM Takoro HampsMmy imocodii sx
axcionoeia (BYEHHS TIPO IIHHOCTI) HaOyBae MOMYJIAPHOCTI BH3HAUCHHS MpaBa SK
LIHHOCTI, HOTO XapaKTepUCTHUKA B SIKOCTI 0€3yMOBHOTO COlliaibHOro Omara. [[iHHIiCTh
€ 3[IATHICTIO TPEAMETIB, SBUI CBOIMU BIIACTUBOCTSIMH Ta 3aCO0aMU 3aJJ0BOJIBHSITH
neBHI motpedu cy0’ekta. [[iHHICHUM 3MIiCTOM TNpPOHW3aHE BCE JIIOJCHKE JKUATTS.
IliHHOCTI — ceplieBMHA CBITOIVISALY JFOJAWHHU, Mipa 3HAYYIIOCTI peue, SBHIIL 1 TOii.

Hinnicte mpaBa — ye 30amuicmv npaga 3a60AKU NPUMAMAHHUM  UOMY
3MICMOBUM | (OPMATbHUM 8IACMUBOCMAM 3A0080JbHAMU OCOOUCMI, CYCHITbHI Ma
depoicasHi nompedu 8 ynopsaokosanocmi, besneyi, c60600i, cnpaseoIu8oCcmi mowo.
LinHicTs TpaBa ciix cpriiMaTH SK IMIKAy BUMIpy caMOTrO IpaBa, OCKIIBKH I[IHHICTh
— IIe Te CYTHICHE, III0 JJa€ 3MOTY IpaBy 3aJIHIIATHCSA caMUM coboro. L{iHHicTh paBa B
CYCIIJILCTBI O€3MocepesIHbO 3pOCTAE 3 TIOEAHAHHSAM y HOTO 3MICTI iHTEpeciB 0cooH,
CYCIINBCTBA 1 AEPKABHU 3aTaJIOM, IO XapaKTepU3ye MpaBo SK YHIKaIbHUH (EHOMEH,
3IATHUH 3a0€3MEYNTH OPraHi30BaHiCTh, Y3TOMKEHICTh, CTAOUTHHICTh 1 JHHAMIYHICTh
CYCHIIBHUX BiTHOCHH.

Ochoeni acnekmu yinnocmi npasa:

— enacna yinnicms npasa — OB’ A3aHA 3 CYTHICHIMH XapaKTEePHUCTUKaMH IIpaBa,
CIPHHHATTAM HOTO 5K npasunvhozo peeyasmopa. IlpaBo BTUTIOE — Mipy
CIpaBeINBOCTi, CBOOOAM Ta PIBHOCTI, Yy3TOKy€e mpaBa Ta OOOB’SI3KH, Hamae

! Kenbman M. C. 3aranbHa Teopist aepskasu Ta mpasa : miapyd. / M. C. Kenbman, O. T'. Mypamun, H. M. Xoma. — 3-t€
BHU[., cTepeoT. — JIbBiB : «Hoswuit CeiT-2000%», 2009. — C. 283.
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cB00Oy BUOOPY, BCTAHOBJIIOE B3aEMHY BiJIIIOBIIANIBHICTH OCOOH 1 JIEP)KABH, MOETHYE
cBOOOY Ta MIOPSIOK — JOJIA€ Xaoc 1 3a0e31edye pO3BUTOK 1 OXOPOHY MOPSIKY;

— IHCmpymenmanvHa (cnyxic606a) yinHicms npaeéa — 3yMOBIICHA TIepeayciM Horo
(opMaNbHUMHU BJIACTUBOCTSAMHU. 3aBASKH CBOIM IepeBaraM SIK YHIBEpPCaJIbHOTO,
000B’s3K0BOTO,  (pOPMANBEHO BU3HAYEHOTO, TAapaHTOBAHOIO Ta IIPHMYCOBOTO
HOPMAaTHUBHOTO DPEryJsITOpa MPaBO BHCTYIAe e(DEKTUBHUM IHCTPYMEHTOM, 3ac000M
perinameHTaltii pisHUX cdep KHUTTS CYCIiIbCTBA;

— ICTNOPUKO-KYIbMYPHA YIHHICMb Npaga — TOJSTAE B TOMY, IO BOHO HAJIGKUTh
10 (yHDAMEHTANBHUX I[IHHOCTEH CBITOBOI KYJNBTYpH, CTBOPEHHX IJIOACTBOM Y
MPOLECi PO3BUTKY. Y TaKOMY 3HAYCHHI MPABO PO3MIIAJAETHCA K aTpUOYT IMBLII3ALIiT,
BTiJICHHSI TYMaHICTUYHUX MIParHeHb JIIOACTBA, pe3yIbTaT 00poTHOU HApOiB 3a IpaBa
Ta CBOOO/IH, CIIPABEINBICTE 1 IEMOKPATIIO.

Linnicmos npasa mae cneuudiky CTOCOBHO Pi3HMX CYO’€KTIiB, IO JO3BOJISE
po3risAaty ii B TaKUX euMmipax:

— 3a2anbHONOOCLKUL (C8IMOoGuULL) 6uMip — BIAI3EPKATIOE IIHHICTD TpaBa s
JIIOJCTBA B IUIOMY SK HEOOXiJHOI OCHOBM MIXHApPOJHHUX BiIHOCHH, 3ac00y, SIKUH
COpUsi€ YHIBEPCATbHOMY YTBEPIUKEHHIO IMPAaB JIOJUHH, PO3B’SI3aHHIO TIIOOAIBHUX
mpoOJieM CYdYacHOCTi, a TaKOX 3JaTHUH 3a0e3mednTH MHp 1 Oesmeky Ha
3araJbHOCBITOBOMY DiBHi;

— coyianvhull (HayionanvHull) 6uMip — Aa€ 3MOTY TPOJEMOHCTPYBATH IiHHICTh
IpaBa A KOHKPETHOTO CYCIIUIBCTBA, KA BUSBIISETHCA B TOMY, IO IIPABO 3aXHINAE
Woro (yHIamMeHTaNmbHI LIHHOCTI, 3a0e3rneyye HOpMalbHE ICHYBaHHS Ta PO3BUTOK,
rapaHTye€ BIOPSAKOBaHICTh CYCHUIBHUX BiIHOCHH, IIUTICHICTD, COJIIIAPHICT COLIIyMY,
CTIpHse peanizalii mpas Horo WICHIB y HiIOMY;

— ocobucmichuil 6umip — BHU3HAa4Yae IIHHICTH TIpaBa Uil OKpeMol 0coOw,
BHUCTYNAa€e HAAIMHUM Ta ePEKTHBHHM 3acO000M 3axucTy Ii TiIHOCTI, 3abe3nedye
IHAUBiTyaNbHy AaBTOHOMIIO, CIpHs€e BCeOIYHOMY pPO3BHTKY Ta camopeamizamil
moquau !,

OpHi€ero 3 BU3HAYAIBHUX XaPAKTEPUCTHK, IO CBITYUTH PO CBOEPIIHICTH MpaBa
B NIEBHMX 3aJaHUX KOOPAHMHATAX dacy Ta MPOCTOpYy, € MPHHIMIMN MpaBa. Yxke 3a
YaciB aHTUYHOCTI 3BEpTAlaCh yBara Ha Te, IO NPUHYUN € HAUBANCIUBIULOIO
YaCMUHOK 6cbo2o (principium est potissima pars cuiuquc rei). Tlo3a BCIKAM
CYMHIBOM, II¢ TBEP/PKEHHS € iCTHHHHM CTOCOBHO IpaBa. [IpHHIMNHU mpaBa MarwTh
Oe3mocepeHii 3B’ 430K 13 IEPEBAKHOIO OUTBIIICTIO KITFOYOBHX 3aralbHOTEOPETUIHUX
IIUTaHb SK-OT: CYyTHICTb IpaBa, HOPMa MpaBa, MPABOBHU aKT, IPABOBE PETyJIIOBAHHS,
IpaBoBa CHUCTEMa TOIIO. BOHM TOB’SA3YIOTH TPaBO 3 MOJITHKOIO, E€KOHOMIKOIO,
JyXOBHUM JKHTTSIM CYCIILIBCTBA, 3a0€3ME€TyIOTh €HICTh Pi3HUX MPAaBOBUX ITPOIECIB,
(bopm, Teopild, el 1 KOHUENLii, TOHATTEBO-KATEropiabHUX PAiB>,

VY Tteopil nepkaBu Ta IMpaBa TPagUMiIHO BHKOPHCTOBYETHCS E€THMOJIOTiUHE
3HAUCHHS CJIOBA «IIPUHIOMI» (BiA JaT. principium — mepBicHe, BU3HAYAIBHE, T€, BiJ
94Oro HOXOJHTH yCe iHIlIe) — 3acajia, OCHOBA, KepiBHa iJiesl, BUXiTHE MOJIOKEHHS Oy ab-
SIKOTO sBUIIA (y4YeHHs, OpraHizauii, AiISUIBHOCTI TOMIO). Y 3arajJbHOMY acleKTi

" Teopis mepaBu i npasa: moci6. mms miaror. no aepx. icmutis / [JI. B. Jlyk’snos, C.II. ITorpe6usx,
B. C. CmoponuHchKHit Ta iH.] ; 3a 3ar. pexn. O. B. Ilerpummna. — 4-te Buz., nonos. i 3min. — X. : IIpaso, 2015. — C. 46.
2 Konogiit A. M. Tpunrunu npasa Ykpaiuu : [Monorpadis] / A. M. Konogiit. — K. : IOpinkom Iutep, 1998. — C. 3.
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KaTeropisi «IPUHIUII [IPaBay» MAe€ BUKOPUCTOBYETHCS B yCIX BUIIAAKAX, KOJIH WACTHCS
PO BiIIpaBHi 3acajy Ta i/1ei, Mo HaJeKaTh IOPUCTIPYICHIIII.

Ipunuunu mpaBa — ye HaUbibUL 3a2anbHi Ma cmadilbHi 3acaou, wo
CRpuUsioms  YmeepOdiCceHHio, 3abe3sneyenHro i 3aXucmy CYCHiNbHUX yiHHOCHel,
BUPAIICAIOMb  CYMHICMb NpA6a mMda GUSHAYAIOMb HANPAMU 11020 NOOANLUIOZO
PO36UMKY.

O3naku npunyunie npaea:

— CHPAMOBAHI HA  YMEEPOJICEHHs, 3A0e3NeYeHHsi Ma 3aXUCM  CYCRIIbHUX
yinnocmeil, TOOTO TIPHHIUITK TIpaBa CHMBOJIZYIOTE IyX IIPaBa, OB’ SI3yIOTh IIPABO 3
MOJIITUKOI), €KOHOMIKOI, MOPAJIIIO, MEPEBOJSATh HA MOBY IPABOBHX KaTEeropid i
PETPE3eHTYIOTh CYCIUIbHI iIHTeNEKTYIbHO-IIIHHICHI HACTAaHOBH 1 TeHAeHwii. Bonu B
KOHIICHTPOBaHIH (opMi supasicarome cymuicmsv i coyianbhe NpUSHAYEHHA NpPAd,
3aKPIIUTIOIOTE OCHOBH CYCHIIBHOTO Jiaay. [IpHHIIMIK BiAIrparoTh poJib «CHOIYYHOL
JaHKM», MO 3’ €JHYy€ B €M0Xy pedopM AyX IpaBa 3 Horo OyKBOIO;

— HaubiIbw 3aeanvhull, abcmpakmuull xapakmep, TOOTO TPHHIWIN TpaBa €
HOPMAaTUBHUMH y3aralbHEHHSIMH HaWBHUILOTO PiBHS, CBOrO POAY 3rYCTKAMHU IIPaBOBOT
matepii. [lepexa cy0’ekTamMu IpaBOTBOPUOCTI TOCTAE BAYKIINBE 3aBIAHHS — HATIOBHUTH
MIPUHOUINA HOPMATHBHUM 3MICTOM. 3arajpHiCTh IPUHIHUINB IIpaBa IIONSATae SK Y
MOLIUPEHOCTI Ha Jii BCiX CyO0’€KTiB MpaBa, BU3HAYAIOYM 3arajibHy JIiHIIO IX
MOBEIiHKH, TaK 1 B MiHHICHIA MPIOPUTETHOCTI Iepe]l HOpMaMH NpaBa,

— U3HAYAIOMb 3MICM cucmemu npasea ma ii CIMpYKMYPHUX eleMeHmis, a
MaKkoic Hanpsamu ix nodansuio2o pozeumxy. [IpuHIUTIN TipaBa, OyAy4YH CBOEPITHUMHU
«HEPBOBUMH LIEHTPaMU», «OPIEHTHPAMM», BUKOHYIOTh (DYHKIIIO CTPIDKHIB CHCTEMH
IpaBa, CHPHAIOTH {i €THOCTI Ta CTAOLTBHOCTI, 00 €IHYIOTH I HEMEHTYIOTh Taily3i,
migramysi Ta iHCTHTYTH mnpaBa. KpiM TOro, NpHHIMIH NpaBa, BiTOOPaKyYHCH y
3acajax IMPaBOCBiIOMOCTI, MPaBOYTBOPEHHSI, MPABOTBOPYOCTI (3aKOHOTBOPYOCTI Ta
HOPMOTBOPYOCTi),  IIpaBopeani3amii, B TOMy YHCIl IIPaBO3aCTOCYBAHHS,
MIPaBOOXOPOHH, BI3HAYAIOTH HAIPSIMU PO3BUTKY BCi€l IPaBOBOT CHCTEMU;

— npiopumemuicms  (npumam) Ha0 HOpMAMU  Npaea, TOOTO  OCTaHHI
(OpMyTIOIOTECA TMiJ] BIUIMBOM MEBHOTO MPUHOUITy ab0 TPyNH NPHHIOWIIB i HE
MoBMHHI iM cynepeuntH. [IpmHIMIHM MOBOM pO3YMHEHI B IpaBi, NPOHH3YIOTH
MPaKTHUYHO BCi a00 Maiike BCi HOro HOpMHU Ta iHCTUTYTH. HOpMHU IpaBa 3a3BU4all €
BUSBAMH Jii NPUHINIIB, 3aco0amu ix kKoHKpeTrm3amii. [IpuHOMIM mpaBa € rapanToM
MIPaBIJIBHOCTI, 0E3MOMMIIKOBOCTI peati3amnii HopM mpaBa. Y 3B’S3Ky 3 UM MPUHIAIN
npaBa XapaKTePU3YIOThCS YHIBEPCAIBHICTIO, PpalioHaIbHICTIO Ta
3araJbHO3HAYNMICTIO;

— nidguwerna cmabinbHicme i cmitikicmy, TOOTO TPHHITAITA TIPaBa 3aTHIIAIOTHCS
HE3MIHHUMH TPOTSATOM TPHBAIOTO 4Yacy, OCKUIBKM 00’€KTHBHO 3yMOBJICHI
3araJbHAMHU 3aKOHOMIPHOCTSIMU PO3BUTKY cycmiibcTBa. Lle o3Hauae, mo icTopudHi
YMOBHU TOCTYIy CYCIIJIbCTBA i JIEPXKABH BHCYBAIOTH BINIMOBITHI MPUHIWIHN: BOHU
TaKi, SKOI0 € eroxXa, JIOAW Ta IX MOTpeOH, cHocid KUTTA, CYCHUTbHI BiIHOCHHH.
[puHIUNK IpaBa KOHIEHTPYIOTh PE3yJIbTaT PO3BUTKY IPaBa, BUCTYIAIOTH OCHOBOIO
MIPaBOBOi JOKTPHHH, B HUX BTUTIOETHCS HEPO3PUBHHUIA 3B’ 130K MUHYJIOTO, CHOTO/ICHHS
Ta MaifOyTHboro. OJIHAK IiJBHINEHA CTIHKICTH HE 3aBakac NPUHIUIIAM IIpaBa
€BOJIIOLIIOHYBATH Pa3OM 3 CYCHILCTBOM;
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— 3aKkpinuoomsbes 3a3euyatl y gopmax (Oxcepenax) npasa, TOOTO 3aJISKHO Bij
(bopMH BUKIIaJCHHS BHOKPEMITIOIOTH IIPHHIIHIIH, IO 0e3M0cCepeaHb0 chOpMyITbOBaHI
y dopMax (pkepenax) rnpasa, i IPUHIUIH, sIKi BUBOAATHCA 31 3MicTy dopM (JKeped)
npaBa B HenpsMiii Gopmi, a00, KOPUCTYIOUUCH IHIIOK TEPMIHOJIOTIE, TPUHIUIIH,
mo HaOynmu TeKcTyambHO! Martepianmizamii (HOPMH-IIPHHIOWIN), Ta HPUHIUIHN, II0
MarTh 3MicTOBe 3akpimieHHsa. [Ipm mpomy mim wac peamizamii 3acam JAEsKHX
MPUHIIMIIB TIpaBa (HacaMIepe] OCHOBOMOJOXKHHUX 1 3arajbHUX) HE 3aBXKIH
000B’SI3KOBO MOCHJIATHCS HAa KOHKPETHY (opMy (mkepeno) mpaBa. Came Tomy Ii
MPUHIMITA  4YacTO PO3TISIAIOTh K camocmiuny ¢hopmy (0dxcepeno) npasa B
MDKHapOIHOMY Ta €BPONEWCHKOMY IpaBi, a TAKOX Yy MPAaBOBHX CHCTEMax POMAaHO-
repMaHchbkoi mpaBoBoi ciM’il. Ile mae MOXKIHMBICTH CyJaM 3aCTOCOBYBAaTH IPAaBO B
YMOBaxX iCHyBaHHS IIPOTaJIMH i cymepedHocTed. JIo Toro X, Iie JO3BONSIE YHUKHYTH
OTOTOXKHEHHsI IIpaBa 13 3aKOHAMH, 3amnobirae CTBOPEHHIO Ta 3aCTOCYBaHHIO
HECNPaBeNIMBUX, CBAaBUIPHUX 3aKOHIB. Y TEBHIH cUTyamii cya MO)Ke TisITH 1032
3aKOHOM a00 BCyIeped 3aKOHOBI, TOOTO MpUMATH pillieHHS extra legem (3a MexaMu
3aKOHY), aJie 3aBJISIKM HOT0 y3TrOo/PKEHHIO 3 IPUHIMITAMU — intra jus (y Mexax rpasa).

V cydacHiii IOpuIMYHINA HayIli BHOKPEMITIOIOTh TaKi 6UOu npuHyunie npasa:

1. 3a ghopmoro nHopmamueHnozo eupasricenns:

— IPUHIUIK TpaBa, [0 3aKPIMJICHI B MINCHAPOOHUX | 6HYMPIUHbOOEPHCABHUX
0eKnapayisix, KOHCMUMyyiax i YUHHOMY 3aKOHOO0AGCMEBL;

2.3a  3micmom  (pynxuyionanvnum  npusnaueHHam i  00°cKmom
8i000parcenns):

— 3a2AIbHOCOYIANbHI (COYIaNbHO-NPAsoei) — BiTOOPaXKaIOTh CUCTEMY LIHHOCTEH,
III0 BJIACTHBI CyCIUIBCTBY Ta MAlOTh YU IOBHHHI MaTH IIPaBOBY (OPMY BHpPaKCHHS 1
3abesnedyeHHs. Hampukman, npunyunu — npiopumemnocmi — 342aibHOTIOOCHKUX
yiHHOCMeU HA0 2SPYnosuMu, €OHOCMI CYCHIIbHUX 1 ocoducmux inmepecis;
BEPXOBEHCMBO SPOMAVSIHCHKO20 CYCNIIbCMBA HAO 0epIicasor0, PIZHOMAHIMHOCMI ma
pisHonpaerocmi pisnux ¢opm erachocmi Ta 1HIIL;

— cneyianbHo-10puouuHi  (cheyianvbHo-npagogi) —  y3aralbHIOIOTH  3acalu
(dbopMyBaHHS Ta iCHYBaHHS BJaCHE IpaBa SK CIEIH(IYHOTO COLIaNbHOTO SBHINA.
Hampuknan, npunyunu eepxosencmea npasa, 63a€MHOI 8i0n08i0anbHOCHI Oepircasu
ma ocobu, 8epxo8eHcmea 3aKoHy, 10pUOUYHOI PIHOCMI neped 3aKOHOM i cyOOM;
MOYHO20 MA HEYXUNbHO20 OOMPUMAHHA KOHCMUMYYIl, MIXCHAPOOHUX 002080DI8,
3AKOHIB T NIO3AKOHHUX HOPMAMUGHO-NPABOGUX AKMIE Ta THIIII;

3. 3a cgheporo Oii (cmynenem, cpeporo nowupenocmi):

— OCHOBONONIOJICHT  (3A2aNbHONIOOCHKE,  YHIGEPCANbHI, YUGINI3AYIUHI; 3A2aNbHI
NPUHYUNYU Npasd, SUSHAHI YUBINIZ08AHUMU HAYIAMU) NPUHYUNY Npasa — HAHOLTBII
BOXJINBI, (YHIAMEHTAIBHI 3aCaiM, IIO 3yMOBJCHI JNOCSTHYTUM piBHEM PO3BUTKY
JIOACTBA, Ha SKUX IPYHTYETHhCS MPaBO SIK comianbHUil perymarop. Lli mpuHmmmm
(bopMyI0ThCsl B Tiepebiry MpoayKTHBHOT B3a€MOJIl JIIOACHKOTO CYCIUIBCTBA HA Tl
BUHMKHCHHS [IUBITI3ali{HOI IIEHTHYHOCTI HApOXiB 1 MPEICTABIAIOTE COOOI0 OJHE 3
HaWKpaluxX JOCSATHEHb JIFOJICTBA. BOHHM 3aKpiluleHI B MIKHApOJHO-TIPABOBUX

! Mapxomenko H. M. J[epena npasa: npo6iemu Teopii Ta Metozosorii : [monorpadis] / H. M. ITapxomenko. — K. :
Opunuuna nymka, 2008. — C. 174.
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JIOKYMEHTaX 1 BHYTPIIIHBOJEPKABHOMY 3aKOHOIABCTBI OiblIoCTi KpaiH cBity. [o
O0CHOGONOIOMHCHUX NPUHYUNIE NPAGA HATIKATH TaKi:

* npuHyuUn cnpagednusocmi — rependavae 3aralibHOJIOJICHKUN BUMIP IpaBa siK
peryyiaropa CycCHiJbHHX BiIHOCHH, TOOTO CIPSIMOBaHICTh Ha iHIIY 0coOy, CyBOpY
00OB’3KOBICTh 1 TOUHy pIBHOBary MiK THM, IO Mae€ HaJeXaTH, 1 THM, II0
HajgaeTbes. [IpUHIMI CHpaBEIIMBOCTI BapTO pO3MILIIATH y TPHOX AaCIEKTax:
(hopManbHOMY, 3MiCTOBOMY Ta MPOLIETYPHOMY;

* npuHYun c80600u — MPaBo IPYHTYETHCSA HA BU3HAHHI cBOOOAN Oe33alepedHoOr0
COIIAJIBHOIO I[IHHICTIO, MOCIIZOBHO BTUTIOE ii y CBOIX NMpPHHIHUIIAX Ta IHCTUTYTAX,
3aKPIIUTIOE Ta 3aXMILAE JIETITUMOBAaHY Mipy cB000M (TipaBa JIt0IUHH);

* npunyun pignocmi — niependadae BUMOTY TMOBOJAUTHUCS B OJHAKOBUX BHUITAIKaX
OJTHAKOBO, a Y BIIMIHHHX — HEOJHAKOBO Ta 3a00POHSE TUCKPUMIHAIIIO (HAPHUKIIA,
4. 5 cr. 7 3akony Ykpainun «[Ipo Hamionaneny modimito» Bin 2 nmunus 2015 p.). B
OCHOBiI Cy4YaCHOTO PO3YMiHHS TPUHLHUIY PIBHOCTI JEXHTh ides Cnpageonugoi
pisnocmi modcausocmell, 3TiTHO 3 SIKOIO WIEHAM CyCIUIBCTBA MalOTh OyTH CTBOpEHI
pealibHi MOXKJIMBOCTI KOHKYPYBATH 3 iHIIMMH HOTO YICHAMH, IPUYOMY 3 JOCTATHIMH
[IaHCaMH Ha yCIIiX;

* NpuHYUNn eymawizmy — BimOOpakae CTaBJICHHS [0 JIOMUHH SIK HAWBHIIOT
COILIaJIbHOI LIHHOCTI, MOBAry /0 TiTHOCTI KOXHOI 0co0H, ii mpaBa Ha KUTTS, BUTBHUN
PO3BUTOK, peaiizallito CBOiX 3Ai0HOCTEH 1 MparHeHHsI JOCATTH IACTs (HAIPHUKIIA,
. 4 ct. 7 3akony Ykpainn «[Ipo Harionanery momimiron)';

— 3aeanvhi (3a2an1bHONPABOGI, OCHOGHI) NpUHYUNU npasa — LE 3acaiu, IO
MpUTaMaHHI TIPaBy B LIJIOMY, MPOHU3YIOTh yCi raiy3i Ta IHCTUTYTH TpaBa. BoHH
HAJ[al0Th NPABOMOPSAKY HEOOXITHUH aKCiONOTIYHMI BUMIp, yKa3ylOYH Ha I[iHHOCTI,
SKi BH3HAYAIOTh IIPaBO B IIJIOMY, YTBOPIOIOTH MOpAIbHY OCHOBY IIpaBa, HOTO
IyXOBHHMH (yHIAMEHT. 3arajibHi OPUHUIUNN (DOPMYIOTh MiJBaJMHH HE JIKIIC
TIyMaueHHS Ta peaii3amii HoOpM IpaBa, a # caMoro mporecy IPaBOTBOPUOCTI, €
BiII3epKaJICHHSIM OCHOBOIIOJIOKHUX IIPHHIIMIIB, HA OCHOBI KX BOHH 3a0€311e9yIOTh
enHicTh npasa. o 3azanbhux npunyunie npaea HanexaTb:

* NPUHYUN 8epXOBeHCMBa Npasa — € OTHHUM 3 MPOBITHUX EIEMEHTIB 3aTallbHAX
3acaj KOHCTHUTYHIHHOrO Jaxy Oymb-sKOi CydacHOi IEeMOKPaTHYHOI, IpPaBOBOI
JIEpKaBH, SIBJISTFOUM COOOI0 MOXIJIHY BCIX 3arajibHUX 3acajl MpaBa. 3a CBOEK CYTHICTIO
CTaHOBHUTH OCHOBOMOJIOKHHUI 1 CIITIBHUH €BPOINEHCHKUHA CTaHIAPT — CKEPOBYBATH Ta
CTPUMYBATH 3AiHCHEHHS NEMOKPAaTHYHOI BIagu. B ykpaiHCBKHMX pealisx MpHHINI
BEPXOBCHCTBA IMpaBa — II€ CaMOCTIMHWUN TPAaBOBUH MeXaHi3M, SKHH OTPHUMAaB
odimiiiHe opuanYHe 3aKpimieHHs (Hampukinax, 4. 1 cr. 8 Koncrurynii Ykpainu Big
28 wepBHa 1996 p.,, m. 1 w.1 cr1.3 3akony VYkpainm «IIpo mpoxypaTypy» Bix
14 xxoBTHA 2014 p., cr.6 3akoHy VYxkpaimm «[Ipo HarmioHaneHy mominiro») i
MPaKTUYHE BTUICHHS Ta MA€ HA METi 3aXHCT MpaB 1 cBOOOI JIIOJMHU Ta TPOMAISTHUHA,
BUXOSYM i3 3acaj CIpPaBeUTUBOCTI, CBOOOMHM, PIBHOCTI Ta rymaHi3my. llpmHrmmn
BEPXOBEHCTBA IIPaBa Pa3oM 3 JIECMOKPATIEO Ta TIOBAr0I0 IIpaB i CBOOO JIFOAUHU — IIe
KJIFOYOBI,  OCHOBOIIOJIOXKHI ~ I[IHHICHI ~ OpIEHTUPH  €BPOMEHUCHKOT  JOKTPUHH

! Kpusuipkuit 10. B. TyManisM Ak NpuHIMN AisSIbHOCTI Mininii Ykpaiuu: cyuacHuii ctan i mepcrnexTusu peantizanii /
10. B. Kpuswuipknii // Jlepxkasa ta perionn. Cepis : [IpaBo. —2012. — Ne 3. — C. 8.
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npaBopo3yMiHHs

* npuHyun npagogoi eusHavenocmi — YTBOPIOE KOHIEMIIS nepedbauysanocnii,
3riHO 3 AKOK cy0’exTam Mae OyTH 3abe3rneueHa MOXKIIUBICTh IUIAHYBaTH CBOI i 3
VIEBHEHICTIO, 10 BOHW 3HAIOTHh MPO NPaBOBI HACHiIKU CBOiX Aii. Llel mpuHImm
BHMarae, mo0 MpaBoOBi aKTH 3a3[alleTib ONPHIIOAHIOBAINCS, AisiH Ha MaiOyTHE,
OynH SICHAMH, TOYHHMH, 9iTKHMH, CTa0UTBHUMHU Ta HECYNCPCWINBUME (HAPUKIIAL,
ct. ct. 19, 22,55, 57, 58, 92, 124 Koncrutyuii Ykpainn);

* npuHyun nponopyitinocmi — CIPSIMOBAaHMN Ha 3a0€3MECUCHHS y IPaBOBOMY
pETyIIOBaHHI  CHIBMIPHOCTI, pO3YMHOTrO OalaHCy ocobucmux, cychinbhux i
OeporcasHux inmepecis, BIINOBIIHO IO SKOTO IIUJIi OOMEXEHb TpaBa MOBUHHI OyTH
iCTOTHUMH, a 3aco0M iX JOCATHEHHS — OOIPDYHTOBaHMMH Ta MiHIMAIBHO
OOTSKITMBAMH IS 0ci0, 9mi mpaBa OOMEXYIOThCS (Hampukmax, 49.49.2,3 c1.7
3akony Ykpainu «[Ipo HamioHanbHy mnosnimitoy);

* npunyun 0obpocosicnocmi — nepeadayae HeOOXiAHICTh CYMIIIHHOT Ta YeCHOT
MOBENiHKH Cy0’€KTiB TPH BHKOHAHHI HUMH CBOIX OPHIWYHUX OOOB’S3KIB 1
3MidcHEHHI Ccy0’ekTMBHMX mpaB. J[oOpocoBicHiCTh — I1e¢ peanmizaiis IpaB i
nojepkaHHs 00O0B’sI3KiB, 3HIMCHEHHS HOPMOTBOPYOCTI, IPAaBO3aCTOCYBaHHS Ta
TIIyMad4eHHS BiJIIOBITHO He JHIIe 0 OyKBH IpaBa, a i 10 Horo ayxy;

* NPUHYUN Ppo3yMHOCMI — BUMAarae OOIPYHTOBAHOCTI Ta IOCIHIiJOBHOCTI
MOBEIiHKH CyO’eKTiB TpaBa (B TOMY 4YHCHi Cy0’€KTiB BIaJHHX IOBHOBA)XEHb),
YCTaHOBIIOE HEOOXITHICTE IX po3cymmmBOCTI Ta obauHocTi. Cy0’eKTH MaroTh
3BaXXyBaTH BJIACHI [ii 3 ypaxyBaHHSIM IXHbOTO 3HAa4YCHHS Ta HACIiAKIB, abu
BU3HAUUTH INKOAY, SIKy BOHM MOXYTh 3aBIaTH, 3iCTABIATH BJAacHy OLIHKY 3
nosutiero iHmmx. [IpuHIHI po3yMHOCTI BIMAarae mepeBipsTH Aii cy0’eKTiB mpaBa Ha
BiJIMIOBIIHICTH 3/JOPOBOMY TITy3]1y;

— Midiceanysegi mpunHyunu npasa — UE 3acaid, IO MPHUTAMaHHI JIEKiTbKOM
CTIOpIAHEHNM Tay3sM MpaBa, BH3HAYAIOTH IX XapakTep i HANpSAMH IOAAIBIIOTO
po3BuTKy. Hanpukian, rarysi nporecyaibHOTO MpaBa MalOTh TaKi CIUTbHI MPHHIUITN
K 3MA2anbHiCmMb CMOPIH, 2IACHICMb CY008020 HPOYECy, He3aNelCHICmyb  cyoy,
PO3VMHICMb CMPOKIG Ta 1HIII;

— eany3eqi NpuHyunu npaea — 1e 3acaay, o MpUTaMaHHI MeBHIN rary3i npasa,
BHM3HAYAIOTh 11 XapakTep i HAMPSMHU NMOJAIBIIOr0 PO3BUTKY. Hanpukian, HUBiIIBHOMY
MpaBy MPUTaMaHHI TaKi MPUHIHMITN K c60000a 002080pYy, 60600a NIONPUEMHUYLKOT
OisLIbHOCMI, CYOO8ULL 3aXUCT YUBLILHO20 NPAsa ma iHmepecy Tollo;

— NpUHYUNY IHCMUMYmis npaga — 1€ 3acajiy, o MOKIaIeHI B OCHOBY OOYIOBU
MEBHOTO IHCTUTYTY TpaBa, BU3HAYAIOTh HOro ocobnmBocTi. Hampukman, iHCTUTYTY
NpU3HAYEHHA IIOKapaHHS y KPUMIHAJIBHOMY TIpaBl BIANOBiTae Ifiyla cHcTeMa
NPUHIMIIB, SKi € JIOTIYHUM IIPOJOBXKCHHSAM 3arajbHUX 1 Tajly3eBHX INPUHIMIIB,
30KpeMa:  GU3HAUEHICMb HNOKAPAHHA V  GUPOKY  CYOy, OOIPYHMOBAHICMb |
0008 ’513K08ICMb 11020 MOMUBYSANHS Y GUPOKY, THOUBIOYANI3aYis NOKAPAHHs TOIIO.
IHcTHTYT amensAmii B KPHMIHAJIBHO-TIPOIECYAIILHOMY TIIPaBi IPYHTYEThCS Ha
NPUHIMIAX POo327A0y CHpAGU 8 Medcax anerayiiHoi ckapeu, HeOOnyCmumMocmi

! Kpusuupkuii FO. BepXxoBeHCTBO mMpasa K NPMHLMI JisIIBHOCTI Milillii: MEPCHIEKTHBH 3aKpiIUIEHHs Ta peamisalii B
ymoBax pedopmysanns MBC Vpainu / YO. Kpusnupkuit // FOpuanusa Yxpaina. —2013. — Ne 8. — C. 12.
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nO2IpUleHHs NPago6o2o CMAHOBUWA 068UHYBAHEHO20 Ta 1H.

TakuM 9MHOM, IPHHIUITN [paBa € CHHTE3YIOUHMH 3acajaMy, 00’ €THyIOUYNMHI
3B’S13KaMH, HPAKTHYHOIO OCHOBOIO BMHHMKHCHHS, CTAHOBJICHHS 1 (DyHKIIOHYBaHHS
OaraThbOX NMpPaBOBUX SBUII. BOHM BH3HA4YalOTh MPABOTBOPYY, MpaBOpeasizaliiiHy Ta
IIPaBOOXOPOHHY MiSNNBHICTh, KOOPAWHYIOTh (DYHKI[IOHYBaHHS MEXaHI3My IIPaBOBOTO
pETYITIOBaHHS, BUCTYIAIOTh KPHUTEPISIMHA OIMHKM IPAaBOMIPHOCTI MAifl coLiabHUX
cy0’ekTiB, (HOpPMYIOTh TPABOBE MHCJICHHS 1 TMPaBOBY KYJIbTYPY, LEMEHTYIOTh
CHCTEMY Ta CTPYKTYpy IpaBa. 3 OrsIIy Ha Iie, IpaBoBy pedopMy B YkpaiHi, Bif K01
3HAQYHOI0 MIpOI0 3aleXHTh MOOyIoBa IPaBOBOi IEpKaBH 1 TI'POMaITHCHKOTO
CYCILJILCTBA, HEOOXiTHO IPOBOJAUTH, IPYHTYIOUHCH HA IIPUHIMIIAX HpaBa'.

5.3 ®yuknii Ta CTPYKTYpa 06’€KTUBHOTO NpaBa

Ponp mpaBa B CycHiIbHOMY JKHUTTI PO3KPHUBAEThCS Yepe3 NPUTAMaHHI HOMY
¢ynkuii. Kateropist «(yHKUis» € OOHIEIO 3 IEHTPAIBHUX KaTeropil TeopeTHIHOl
HayKH, 3a JOIOMOTOI0 $SKOI B HAyKOBilf JiTepaTypi pO3IIISNAIOTECS ITHUTAHHS
CYTHOCTI, COLIiaJIbHOTO MPU3HAYCHHS SIBUIL, BUCBITIIIOETHCS CIPSIMOBAHICTh iXHBOTO
BIUIMBY. Y dimocodii iHTepec n0 KaTeropii «PyHKIis» 3pOCTaB 3 MOUIMPEHHSIM Y
pi3HHMX Tamy3sX HayKH (YHKIIOHAIFHHX METOMIB AOcTikeHHSA. DyHKImisS — 1e
¢inocodcpka KaTeropis, sika BUpaXkae MPU3HAUYEHHS NEBHOTO €JIEMEHTa B MeXax
1inoro. 3arajgoM (QyHKIIisl BUCBITIIIOE BCI iCHYIOUI B3a€MOBITHOCHHH Ta 3a0e3meuye ix
JTUHAMIKY .

OyHKIIOHATBHUN ~ aCHeKT 3aBkId HasBHUH Yy XapaKTepHCTHULl TaKUX
mo0abHUX SIBUIL SIK MPaBo, Jep)kaBa, MpaBoBa CHCTEMa, IOJNITHYHA CHCTEMa
CYCHIIBCTBA, a TAKOX TIiJl Yac BUCBITIICHHS 1HIIHUX SBUIL, TAKHUX SIK amapar Jep>KaBH,
opraH JIepXKaBHOT BJIAJIM, IOPUINYHA BIAMOBINANTBHICTE Ta iH. be3 QyHKIIOHAIEHOTO
ACIEKTy CHCTEMa YySBJICHb CTOCOBHO 00’€KTa BUBYCHHS Oyyia O HE TaKO SICKPABOIO,
MIOBHOIIIHHOIO, a HaBIakW — 30imHLIOI i ypizaHOr0. Y Teopii mepxaBu Ta IpaBa
ITUTaHHA (QYHKIIT BUCBITIIOETHCS, K IPABHIIO, Yepe3 TOHATTS OCHOBHUX HAIPSMIB,
0 B IJIOMY BifjoOpa)kae CTaH i pPiB€Hb HAyKOBHX YSBICHb CTOCOBHO Ii3HAHHS
COIiaNbHOI poui, (YHKIIOHANFHOTO MPH3HAUCHHS TOTO YM IHIIOTO MPaBOBOTO
SBUIIA.

DyHKIII MpaBa — ye OCHOBHI HANPAMU 6NAUBY NPABA HA CYCHINbHI BIOHOCUHU 3
Memoio iX YnopsaoKy8aHHs, WO GUHAYAIOMBCA U020 CYMHICMIO MA COYIANbHUM
NPUSHAYEHHAM.

O3naxu gynkyiii npaga:

— i0oOpadicaiomsv OCHOBHI HANPAMU  (8eKMOPU) YINECNPAMOBAHO20 GNIUBY
npaea Ha CyCniibHi BIOHOCUHU 3 MEMOIO iX YNOPAOKY8aHHs (eapmonizayii), 3 SKUMU
OB’ s13aHa HEOOXIHICTh ICHYBaHHS IpaBa K COIIOKYNbTYpHOTrO (heHOMeHa. DyHKIIIT
mpaBa — 1e CBOTO poay (okycu ioro mii, siki 00’ €IHYIOTb, CHHTE3YIOTh YHCICHHI
IUIIXH, GOPMH 1 CITOCOOH ITPAaBOBOTO BILUINBY;

— GU3HAUAIOMbCS  CYMHICMIO MA  COYIANbHUM — NPUSHAYEHHAM Npaea K
VHIBEPCAJIBHOTO  PEryJisiTOpa CYCHUIBHHX  BIJHOCHMH 1 BHUpasHHUKa MipHu
CIIPaBEIMBOCTI, CBOOOIM Ta PIBHOCTI B CYCIILIBCTBI;

! Konogiii A. M. Tlpunumnu npasa Ykpainu : [Monorpadis] / A. M. Komoxiit. — K. : FOpinkom Intep, 1998. — C. 164.
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— supaxcaromv HaUOLIbUL ICIMOMHI, IMAHEHMHI 8IACMUBOCMI NPABA, CNPAMOBAHT
Ha 30TlicHents HAUBANCIUBIWUX 3a80aHb, SKI CTOSTH Iepel MPaBOM Ha IIEBHOMY
eramni Horo nocrymy. IIpu bOMy criocTepiraeTbecs YiTKa 3aJIEKHICTh MK CTaTycoM i
3HAYYIIICTIO MpaBa B CYCIUIBHOMY Ta ICPKABHOMY JKHTTI 3 THM, SK CaM€ BOHO
(bYHKIIOHY€ ¥ CIpUIIMAEThCSA B CyCIUTBCTBI;

— GUHUKAIOMY | 3MIHIOIOMbCA 00 €EKMUBHO HA KOJCHOMY emani po3eumxy
cycninbemea, T00TO QYHKIIT TpaBa — 1ie Taki HEOOXiJHI HANPSIMH HOTO BILTUBY Ha
CYCHiNbHI BITHOCHHH, 0€3 SKHX CYCHiTGCTBO HE MOXKE MOBHOIIIHHO iCHYyBaTH
(peryroBaHHs, 0XOPOHA, 3aKPIIUICHHS IIEBHOTO BUIY CYCHUILHUX BiIHOCUH);

— Xapaxmepu3syromucs b6e3nepepenicmio, mpuganicmio 0ii ma 600HOUAC SHYUKOIO
3MIHOIO CB020 3MICTY 3ANEIHCHO 8I0 PO3BUMKY CyCcninbHux gionocun. PyHKIIT mpaBa €
JIOCUTH JUHAMIYHAMHU TPAaBOBHMU SIBUIAMH, B SIKUX BiIOOPaKalOThCS TPOTHIICKHI
TeHAeHlii — abo 1o crabimizamii, a00 A0 3MiHM TPABOBOTO JKUTTS 3aJIC)KHO BiJ
motped COLaJbHOTO TEHE3HCy. 3MIHIOIOTHCS, IMIIBUINYIOTHCS IIi THOTpedu —
3MIHIOIOTBCS Ta PO3MIMPIOIOThCA (YHKINI IpaBa. 3MEHIIEHHS CYCHIIBHUX MOTpPeO
TEX BiJNOBIAHMUM YHHOM BiJOMBA€ThCS y (PYHKIISAX IpaBa, ix cucTeMmi';

— cKIa0aioms €OUHy YinicHy cucmemy, TOOTO B pealbHOMY JKUTTI (DYHKLIT mpaBa
HE ICHYIOTh 130JbOBAaHO OJHA BiIl OJXHOi, BOHH TICHO B32€EMOIIOB’SI3aHi.
Tpanchopmarnis oxniei GyHKIIH npaBa 000B’SI3KOBO CIPUYUHSE 3MIHM U y 1HIIUX
GyHKITISX.

VY cycmiiabcTBi TpaBO BUKOHYe HaifpisHOMaHiTHImN ¢yHKOil. B ropmamdwiit
JiTepaTypi 3a chepamu enaugy npaea na cycninbHi 6i0HOCUHU BUOKPEMITIOIOTH TaKi
euou yunkyiiu npaea:

— 3aeanvHocoyianvhi (coyianvhi) ynkyii npasa — e HAIPSIMHU B3a€MOJIT TpaBa
Ta IHIMMX COIIAJbHUX SBUIN SK TOETHAHHS (QOPMH 1 3MICTy, XapaKTepU3yIOTh
COILIIAJIbHUI BIUTMB MpaBa Ha CYCHUIbHE JKUTTS, HE BUKOPUCTOBYIOYH CIEIiaIbHUX
IOPUIUYHIX 32C001B;

— CneyianbHo-I0pUOUYHL (CneyianbHO-CoOYianbHi, OPUOUYHI, cneyianbhi) Qynkyii
npasa — 1€ HampsMH BJacHE NPAaBOBOTO BIUIMBY HAa CYCHUIBHI BiJHOCHHH,
XapaKkTepu3yIOTh TNPU3HAYEHHS MpaBa SK OPHINYHOTO IHCTPYMEHTa CTOCOBHO
HasBHUX i 02)KaHUX CYCIIUTEHHUX BITHOCHH.

Jo 3azanvnocouiansnux (hynkyiit npaga BiTHOCATHCS TaKi:

— KyibmypHa @ynKyis npasa — IpaBo € 3aco00M 3aKpiINICHHS Ta Iepenadi Bix
MOKOJIHHS IO TIOKOJIHHS BaXIMBHX COIIaJIbHO-KYJIBTYPHHX ITIHHOCTEH Ta inei,
3YMOBIIIO€ /i1 Ta BYMHKH WICHIB IIEBHOTO CYCIJILCTBA, BU3HAYAIOYH TX IEPEKOHAHHS.
3a momomororo miei ¢(yHKIiT BinOyBaeTbCs BimOOpakeHHS KyIbTypHHX TPAIMILIH,
JyXOBHUX IIHHOCTEH HApOIy, TOTPUMAaHHS CIIaIKOEMHOCTI y TIpaBi;

— 8UX06HA (DYHKYIA npasa — 30pICHTOBaHA Ha IIPABOBY CBIIIOMICTBH i MPaBOBY
MOBEIIHKY IHAMBIAIB Ta iX Tpym, peami3yeTbcs yepe3 YKOpiHEHHS B CYCIHiJIbHIN
CBiIOMOCTI TIEBHHX 3aTaJIbHONIPHIHATHHX 1 mependadeHnx mpaBoM (GOpM ITOBETiHKH
Ta COIaJBHOI B3a€MOJii, BUPOOJICHHS HABHYOK 1 3HaHb, sKi 3a0e3MeUyrOTh
MPaBOMIpHY MOBEMIHKY BCiX cy0’ekTiB mpaBa. Lls QyHKIS € mposBOM BHXOBHHX

! Kosanbebkuii B. C. Oxoponna dyHkuis npasa : [monorpadis] / B. C. Kosanbcwkuit. — K. : IOpinkom Inrep, 2010. —
C. 300.
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MOXJIUBOCTEH MpaBa, Mae CBOIM Oe3mocepefHiM 00’€KTOM MPaBOCBIJOMICTh YCiX
BEPCTB CYCIHIIBbCTBA, OMOCEPEAKOBAHO BIUTHBAE HA COLIANBPHO BAXKIHMBY MOBEIIHKY
1HAMBIZIB IUIIXOM BUXOBAHHS I1OBAry J0 IpaBsa;

— i0eonoeiuna @QyHKyis npasa — CIPSAMOBaHA Ha 1/COJIOTIYHI BIAHOCHMHH B
CYCIILBCTBI Ta BHPAXAETHCS y BIUINBI MpaBa Ha (OpMyBaHHS IIPaBOBOI ifeonorii, a
TaKO)X Ha BH3HAYCHHS, 3aKpIIUICHHS H OXOpPOHY IICBHOTO THILY 1AEOJOTIYHHX
BifHOCHH. Y Mexax Ii€i (yHKIil NpaBo BHIIPABAOBYE (JETITUMYE) iCHYHOUUN
CYCHiNBHHH MOPSIO0K, GOPMYy€E Yy WICHIB CYCIiIbCTBA CBITOTIISA, IPABOBY 1€0JOTIO,
ClIpHsi€ BHU3HAHHIO HUMH ITIHHOCTI Ta COIiaJbHOI 3HAUYYMIOCTI CIIPaBEeUTUBOCTI,
cB000/IM, PIBHOCTI, TYMaHi3My, JIEMOKpATii, TOJIEPAHTHOCTI TOIO. BrummB mnpaBa Ha
17IeONIOTiUHI BIAHOCHHM B JEMOKpaTHYHIM 1 MpaBOBii nepkaBi TIPYHTYETbCS Ha
(yHIaMeHTaTbHOMY NMPHUHINII 11€0IOTIHHOTO ILTIOPaNi3MY;

— iHghopmayitina @yukyis npasa — choxycoBaHa Ha iHGOpMyBaHHs CyO’e€KTa
mpaBa PO J03BOJIEHI Ta 3a0opoHeHi (opMmMHu cycminbHOI MOBENiHKH, TpaBa Ta
00OB’S3KH, a TaKOX Mi3HAHHA 3MICTy IIpaBa 3 METOI0 Opi€HTYBaHHSA cy0’ekTa B
OTO4YYIOYiil HOTO MpaBOBiil MIHCHOCTI Ta BKIIFOYEHHS Y MPABOBE JKUTTS coliymy. Ls
(GyHKLISA MOB’s3aHa i3 3HAYEHHSIM IpaBa SIK 3aco0y 30epekeHHs Ta mepeJaBaHHS
CyCHiBHOI iH(OpMaIii, 30KpeMa CTOCOBHO CTaHAAPTIB JIFOJICHKOT IIOBEIIHKY;

— KOMYHIKAmMuUHAa pyHKyis npasa — MPaBo sIK yHIBepCaIIbHUH 3aci0 KOMyHiKaIlii
CHpHsIE€ TTIOPO3YMIHHIO MiX JIFOJbMH, 3MIITHEHHIO COLIABbHOI TOBipH, popMye moBary
Jo mo3utii iHmmx. g gyHKIis mpaBa 30pi€eHTOBaHA HAa BCTAHOBJIICHHS 3B’SI3KIB MIXK
YYaCHHKaMH CYCHIJIbHUX BiIHOCHH, 3a0€3M€4YeHHs 3/1aroid B CYCIIJIBCTBI,
B3aEMOPO3YMIHHSI MiXK COI[IaJIBHUMH TPYIIaMH 1 CTaO1ILHOCTI COLliaIbHOT CUCTEMH.

Iopsa 3 po3TIAHYTHMH BHIIE B HABYAIBHHUX 1 HAYKOBHX IOPHIMYHUX IPAIIIX
BHOKPEMITIOIOTh JIOJaTKOBO TaKi 3arajlbHOCOIIaNbHI (YHKIIT MpaBa sIK nOIimMuund,
EeKOHOMIYHA, 2YMAHICMUYHA, AKCION02IYHA, NI3HABAILHA (CHOCEO0I02IYHa) T 1H.

Y cBoIO Uepry 1o cneyianbHo-10puOUYHUX YHKYIN nPaga HANEKATH TaKi:

— pecynsamuena (@QYHKYia npaéq — IT€ HANPSM BIUIMBY ITIpaBa Ha CYCIIJIBHI
BiIHOCHHH, 3aBISKUA SKOMY OKPECIIOIOTHCS UIiTKI MpaBWia MOBEHIHKH Pi3HUX
Cy0’€eKTiB mpaBa IpPU OJHO3HAYHOMY 3aKpIiIUICHHI MeX Iep)KaBHOTO BTPYYaHHSI y
chepy ocoOHCTHX TpaB i CBOOOJ, BCTAHOBIIOIOTHCS IOPUIUYHI NpaBa Ta B3a€MHI
000B’SI3KM YYaCHHKIB CYCHIJIBHMX BIJIHOCHH 3 METOK 3a0e3NeYeHHsS BEPXOBEHCTBA
IpaBa, MPIOPUTETY TpaB i CBOOO 0cobH, 3a0e3MeueHHS 3araJbHOCY CIIIIBHUX TOTPeO
Ta iHTepeciB. HalfBaykIIMBINIMME O3HAKaMH PETYIATHBHOI (QyHKIIT IIpaBa y IpaBoBiit
Ta JEMOKpATH4HINA JepxkaBi € 1 BIUIMB SK Ha CYCIUIBLCTBO, TaK i Ha JIEPKaBy,
3a0e3MMeYeHHs] YiTKOTO BCTAHOBJEGHHS MEX Jep)KaBHOTO BTpy4YaHHS Yy cdepy
ABTOHOMHOTO iCHYBaHHS IHIAMBINIB 1 TPOMAISHCHKOTO CYCIIJIBCTBA, CTAOLTBHICTH
MPABOBOTO PETYNIOBAaHHSA B YaCTHHI JOTPUMAaHHS NPUHIUIIB npaBa. OCHOBHHUMHU
MeXaHi3MaMu ~ 3a0e3ledyeHHs  peryiasTHBHOI  (QyHKIII  mpaBa  SIBISETHCS
IHCTUTYI[IOHATI3AIiSl Ta MOJEIIOBAHHS CYCIUIBHHX BIJHOCHH, SIKI 3yMOBIIOIOTH
BHOKPEMJICHHSI B ii MeXax JIBOX pi3H06udie (nioghyynkuyiii):

* pecynamuena cmamuuna QyHKyis npasa — e HampsM BIUIMBY IIpaBa Ha
CYCIIiJBbHI BITHOCHHH IITAXOM 3aKpIiIUICHHS B HOpMax IIpaBa BXKE iCHYIOUHX, CTalIMX
BITHOCWH, TapaHTyIO4YH B Takuid cmoci® ix HemoropkaHicte. Tak, cmodaTtky
dopMyeTbes peasbHa TOBEAIHKA JIIOACH, a BXKE MOTIM BOHA 00 €KTUBYETHCS Y
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(dbopMmax (pkepenax) npaea, OTPUMYKOYH BU3HAHHS i 3a0e3MeueHHs 3 00Ky JIepiKaBH.
Hampukman, mepmi (opMu OpraHi3oBaHOTO MONITHYHOTO PYXY, aIbTEPHATHBHOTO
Komynictuyniii maprtii YkpaiHu, BUHUKIM 3a KiJbKa POKIB J0 iX Jeraiizamii Ta
BPEryJIIOBaHHS IPABOBOTO CTaTYCy OKPEMHM HOPMAaTHBHO-IIPABOBHM aKTOM;

* pecynAmusHa OuHAMiuHa QyHKYia npaga — Iie HAOpsAM BIDIMBY IIpaBa Ha
CYCHIJIBHI BiTHOCHHHM 3 METOI0 CTUMYJIIOBAHHS, 3a0XOUYCHHS iX PO3BUTKY LUIIXOM
aKTHUBHOI MOBEAIHKY cy0’ekTiB npaBa. Lls QyHKIisA nonsrae y BU3Ha4eHHI HOpMaMH
IIpaBa MaOyTHBOI ITOBEMIHKH JF0/IeH. [IpaBuIIo MOBEMiHKY CIIOUaTKy (hDOPMYITIOETHCS
Ccy0’€KTOM MpPaBOTBOPYOCTI B HOPMi MpaBa, a BIKE 3rOJOM pealli3yeThCsi, TOOTO
BTUIIOETBCS B OKUTTS. [lepeBakHAa 4YacTHHA PETYJISATMBHOIO BIUIMBY IIpaBa Ha
CyCHiIbHI BiTHOCHHU 3IIHCHIOETBCS caMe depe3 Iei HampsaM. Hampuxnaza, cnoyatky
OyB mpwuitHaTHiI 3akoH Ykpainu «[Ipo HamionamsHy moimiro», Ha OCHOBI SIKOTO
Bi10yBaeThCs peOpMyBaHHS CIIYKO 1 MiIPO3TiTiB BITYM3HAHOT MUTIIIIT;

— oxoponna ¢yukyis npasa — Ne HaNpsM BIUIMBY MpaBa Ha CYCHUIbHI
BITHOCHHHM, 3a JOIIOMOTOI0 SIKOTO 3/IMCHIOETBCS IX OXOpOHA, 3armoOiraHHsg
npaBornopymeHHsIM. OXopoHHa (QYHKIis IPOSBISETHCA Y BCTAHOBIICHHI JisiHB, K1 €
3a00pOHEHMMH, 3aCTOCYBaHHI CaHKLiM 3a iX BuMHEHHS. HeoOXimHICTH B OXOpOHIi
CYCHIJIBHUX BiTHOCHH Oylla 3aBXOW I iCHyBaTHMe JOTH, IIOKH Oyne iCHyBaTH
cycrinbetBo. Ll (QyHKIiS pO3KpHBae BajdJIMBHI acHeKT IPU3HAYCHHS IIpaBa,
MOB’sI3aHMI 3 OXOPOHOIO IPAaBOMIPHOI MOBEAIHKH. Taka OXOpoHa 3/IHCHIOETHCS
IIIIXOM 3a0e3Me4eHHs] JOAEPKAHHS THUX MPABHI, [0 BCTAHOBIIOIOTHECS B HOPSAKY
BUKOHAHHS PEryJsATHBHOI (YHKIII mpaBa. 3 II€I0 METOI CTBOPIOIOTHCS OXOPOHHI
HOPMH, B SIKUX 3aKPIIUTIOIOTHCS MIJICTABH Ta 3aXOAM FOPHUIUYHOT BiJIOBIIATBHOCTI.
TuM caMHM 3aIpOBaIKYIOTECS JOAATKOBI rapaHTii epeKTHBHOTO 3/1iHICHCHHS IPaBOM
fioro perynsatuBHOI QyHKIil. BoqHouac crienmgikoro peamizariii 0XopoHHOT QyHKIIT
B JEMOKpaTH4HIi 1 TpaBOBid JepkaBi €: IMO-NEpIle, YPIBHOBAXKCHHA B HIil
KapaJbHOTO 1 IPEBCHTHBHOTO AacCHeKTiB (3 PO3BHTKOM IIPaBOBOI Jep:KaBH Ta
YTBEpDKSHHAM ii MPUHIMUIIIB POJIb OCTAHHBOTO 3 ITUX aCHEKTIB IMOCTIIHO 3pOCTae);
MO-J{pyTe, CYCIiIbHA JIETITUMHICTD 1 TYMaHHICTh MEXaHi3MiB 1 3aC00iB BIUIMBY Ha THX
Cy0’€KTiB, SIKi BUNHIIIH [IPABOIOPYIICHHS.

Bapro 3ayBakutH, mo moxain GyHKIIiH npaBa Ha PETyJIATHBHY Ta OXOPOHHY € B
MEBHIA Mipi YMOBHUM, OCKUIBKM MIiX PEryJIIOBaHHSM Ta OXOPOHOI CYCHIUIbHUX
BITHOCHH HE MOXXHAa IIPOBECTH UiTKy MeXy. SIK perymsITuBHa, Tak i OXOpPOHHA
¢yHKIii TpaBa MOKJIMKaHI peaji3yBaTH OCHOBHE COIliajIbHE NPHU3HAYCHHS IpaBa —
BIOPSIKYBaHHSI CYCIUJILHUX BiTHOCHH, 3a0€3Me4YeHHs CTabiIbHOCTI Ta IPABOMOPSAKY
B cycminmbeTBi. OKpiM TOTO, B IOPHAWYHIM IJiTepaTypi MOpAA 3 PETyISITHBHOIO Ta
OXOPOHHOIO BHOKPEMITIOIOTH JJOAATKOBO iHIII CHEIiabHO-IOpUINYHI (YHKIIT paBa,
30KpEMA 3AXUCHY, KOMNEHCAYIUHY, OOMENCY8ANbHY, NOHOGNIOIONY, CHUMYIIOIOUY
Ta iH.

OyHKIIT MpaBa peai3yloThes dyepe3 CHCTeMYy IpaBa (Tairy3i, IHCTUTYTH, HOPMH
mpasa), GopMH (Jukepelsa) mpaBa, a TAKOXK IUITXOM BiIIOBITHOT isIBHOCTI OpraHiB
Jep>KaBHOI BIaJH Ta iHIIMX KOMIETEHTHUX CyO0’ekTiB. 3abe3neueHHs e(eKTHBHOCTI
(GYHKIIOHYBaHHS IpaBa BKJIOYA€ ABAa OCHOBHHX HANPSMH: ITO-TIEpIIe, PO3BUTOK Ta
BIOCKOHAJICHHS MpaBa i IPABOBOi CHCTeMH, (HOPMyBaHHS 3arajlbHOCYCILIBHOT
aTrMoc(epu ToBaru J1o mpaea i 10 0a30BUX MPABOBUX 1 MPABOJIIOJUHHKUX IIIHHOCTEH,
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MiBUIICHHS PIBHSA NPaBOBOI KYJbTYPH B YCIX cdepax CyCHUIBHHUX BiJIHOCHH; IIO-
apyre, pedopMyBaHHS isTTBHOCTI Jep)KaBH Ta OpraHiB Jep>KaBHOI BIaaW, IO
NOKJIMKaHe 3a0e3NeYnTH HOPMATHBHUHA PO3BUTOK IIpaBa, CIPHATH peamizarii sk
okpeMux (QYHKIIH TpaBa, Tak i cucTeMd (YHKIIH MpaBa B LIJIOMY, rapaHTyBaTH
Ji€BICTh Ta eQEKTUBHICTh IIPABOBOTO PETYNIOBAHHSA CYCHIIBHHUX BiJHOCHH,
MiATPUMYBATH Ha HAJIEKHOMY PiBHI PABOMOPSIOK .

BuBuenns ¢yHKIi TpaBa mnependavae 3BEPHEHHS 1O WOTO CTPYKTYPHOI
XapaKTepHCTHKU. [TOHATTS «(DYHKIIIsH» pa3oM 3 MOHATTAM «CTPYKTypa» HAIEXKUTh J0
HaWOUIBIT PO3POOTEHUX KaTeropii MOHATTEBOTO amapary aHajli3y COIiaJbHUX
cucreM. [IpaBo — OGaratoBUMipHE SIBHILE, IKE Ma€ CKJIaHY BHYTPIIIHIO OyJ0BY, MiXK
11 elleMeHTaMH iCHYIOTh TeHETHYHi, (YHKLIOHANBHI Ta iepapXidHi 3B’ I3KH.

CTpykTypa mpaBa — ye enympiwHa 0y0o8a npasd, cnocié 3aKOHOMIPHO20
36 SI3KY MIJIC 11020 83AEMO3YMOGICHUMU MA 83AEMOOIIOUUMU eTIeMEHMAMU.

VY cTpyKTypi paBa BHOKPEMITIOIOTh TaKi eJleMeHTH:

3a memooom npasosozo pezyniosannsn:

— npusamue npaéo — e CYKYIHICTb HOPM IpaBa, MPEAMETOM PETYIIOBaHHS
SIKMX € BiTHOCHMHH y cdepi peamizanii npuBaTHUX (0coOMCTHX) iHTEpeCiB cyO’€KTiB
IpaBa 3a JOIIOMOTOI0 IWCIIO3UTHBHOTO MeToxy. O3HAakaMH IIPHBAaTHOTO MpaBa e:
3a0e3neueHHs] TPHBAaTHUX IHTEPECiB;, BHKOPUCTAHHS JAUCIIO3MTHBHOIO METOIY
[IPABOBOTO PEryJIOBAHHS, CTOPOHAMHU BIHOCHH, IO PETIAMEHTYIOThCS MPUBATHUM
mpaBoM, € (i3UYHI Ta IOPUIUYHI OCOOW; PEeryTIOBaHHS BiIHOCHH MiK Cy0’eKTamu
3/IIHCHIOETHCST HA 3acajiax PIBHOCTI; MOXKIIUBICTh BUKOPHUCTaHHS JOTOBIpHOI Qopmu
BIZIHOCHH; IIEPEBAXHO CKJIAIAETHCS 3 HOPM, IIO CIPSIMOBaHI HAa BCTAHOBIICHHS
Cy0’€KTHBHOTO TpaBa Ta 3a0e3MeUeHHs] KOOPANHAIIIMHIX BiTHOCHH MiX Cy0’€KTaMu;
MPEIMETOM PETYIIOBAHHS € CTaTyC Cy0’€KTiB, JOTOBIPHI BIIHOCHHH, BIIACHICTH 1
CHajikyBaHHsl TOINO. J[0 MPUBATHOrO MpaBa HAJEXKATh TaKi Tajy3i mpaBa: IUBLIbHE
IIpaBo, ciMelfHe IPpaBo, aBTOPCHKE NIPABO, TPYAOBE IIPABO, )KUTIOBE MPaBO, IUBIIIEHO-
poriecyagbHe PaBo, MiXXHAPOIHE MPUBATHE MPABO Ta iHIIII;

— nybrniuHe npago — 1€ CyKyIHICTh HOPM ITpaBa, IPEIAMETOM PEryJIFOBaHHS SKUX
€ BiJHOCHHH y cdepi peamizarii myOmiuHEX (CYCHiINBHHX 1 JepikaBHUX) iHTEpeciB
Cy0’€eKTIB TpaBa 3a JOTNOMOrOI0 IMIIEPaTUBHOrO Merony. O3HaKamu ITyOIig9HOTO
npaBa €: 3a0e3leyeHHs IyOJIYHUX IHTEpEeciB, a TaKoX YMOB B3aEMOJIIl MiX
JCP)KABOI0 Ta MPUBATHHUMH Cy0’€KTaMH, BHKOPHUCTAHHS IMIIEPATUBHOTO METOIY
IIPAaBOBOTO PETYJIIOBAHHS; CTOPOHAMH BiJHOCHH, SIKI PETJIAMEHTYIOTHCS ITyOIIYHUM
MpaBoM, € JepxkaBa Ta (i3MYHI ¥ FOpUAMYHI OCOOHW; PEryJro€ BiIHOCHMHH MIiX
Jep>KaBHUMH OpraHaMu ado0 MiK IPUBAaTHUMH CY0’ €KTaMH i IepKaBoIo; 31€01IBILIOTO
CKJIQIA€ThCA 3 HOPM 3arajbHOTO XapakTepy, IO pPO3paxoBaHI Ha CyOOpIWHAILIO,
HEpIiBHICTh CY0’€KTiB CyCHIIBHUX BIIHOCHH; IIPEAMETOM PETYJIIOBAaHHS € ITyONivHI
BiTHOCHHH, Jiep)KaBHA BIIaJa, MiSUIGHICTH amapary [ep)KaBH, NMUTAHHS AEPKaBHOI
CIIy’)kOM, aJMIHICTPaTUBHI BIIHOCMHH Ta diSUIBHICTH JIepaBH 5K cy0’ekra
MiKHapomHoro mpapa. Jlo myOmigyHOro mpaBa BiTHOCATBCA Taki Tamysi Ipasa:
KOHCTUTYIiifHE MpaBo, agMiHICTpaTHBHE IMpPaBO, KpUMiHaJbHE IMpPaBo, (iHAHCOBE

! JipoGotos C. A. OyHKLii npaBa y PO3BUTKOBI 1EMOKPATHYHOI i IpaBoBoi aepkasy : [Monorpadis] / C. A. JlpoGotos.
— K. : Jloroc, 2012. — C. 289.
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MpaBo, aaMiHICTpaTHBHO-TIPOLIECYyalIbHE MPABO, KPUMIHAILHO-TIPOIECYalIbHE MPaBo,
MHTHE MpaBoO, MiKHApOAHE MHyOmiuHe mpaBo Ta iH. 3abe3medeHHS e(EeKTHBHOTO
IIPaBOBOT'O PEryJIIOBaHHs rependadae 000B’I3KOBY B3a€EMO/IIIO Taly3el Ta IHCTUTYTIB
MIPUBATHOTO 1 ITyOJIIYHOTO MpaBa.

3a ¢pynKkyionanvHum npusHaAUeHHAM:

— pezyisimuere npago — Ue CYKYIHICTh HOPM IIpaBa, IO BHOPSAKOBYIOTH
MOBE/IIHKY CyO’€KTiB IMpaBa MUISXOM PO3MOAUTY MiX HMMHU CyO’€KTHBHHX IpaB Ta
IOPUANYHUX OOOB’S3KiB, a TaKOX pO3pPAaXxOBaHI Ha MPABOMIPHICT IXHIX Iii.
IIpenMeToM peTYNATHBHOTO TIpaBa € CYCIUIBHI BITHOCHHH, IO BHHHKAIOTH SIK
MpaBOMIpHI Ta HE pO3paxOBaHi Ha 3aCTOCYBAaHHS CaHKIiHA. PerynsTuBHE MpaBo
¢ikcye cTaH CyCHINPHHX BiZHOCHH, B SIKOMYy BOHH MalOTh (YHKLIOHYBAaTH, IO Y
CBOIO "Uepry 3a0e3medyeThes BiIIOBIIHOIO CHCTEMOIO TapaHTiil. PerymsatusHe mpaBo
CIpsIMOBaHE Ha peaji3allilo peryjasiTMBHOI (QyHKLii mnpaBa Ta 3a0e3NneyeHHS
npaBonopsiAky. Jlo peryisTHBHOrO IpaBa HajexaTb Taki rajiys3i Ipasa:
KOHCTHUTYIlIHHE TIpaBO, NMBUIBHE TIIpaBO, CciMeHHEe TIpaBo, TPYAOBE IIPaBo,
i IPUEMHHIIBKE MTPABO Ta 1HIII;

— 0XOpOHHe NPaeo — 1€ CyKyIHICTh HOPM MpaBa, 110 OXOPOHSIOTh YPEeryiboBaHi
IIPAaBOM CYCHiIBHI BITHOCHHHU BiJ OyIb-fKMX IIOCATaHb i MOHOBIIOIOTH MOPSTOK
iXHBOTO (YHKLIOHYBaHHS NUIIXOM 3aCTOCYBaHHS 3aco0iB Jep)KaBHO-BIATHOTO
BIMBy. OXOpOHHE TIpaBO 30piEHTOBaHE Ha 3a0e3MEUCHHS MOBEIIHKH, IO
BCTAHOBJICHA PETYIATHBHUM IIPaBOM, BiJl MOXIIMBHX HOpymieHb. OXOpOHHE IPaBoO
BHM3HA4Ya€ Mipy HOPUAMYHOI BIAMOBIAATBHOCTI Ta CIELialbHI 3acO00M JIEpIKABHOTO
3aXUCTY Cy0 €KTUBHUX MpaB. 3HAUCHHS OXOPOHHOTO MpaBa IOJIArae y BCTAHOBJICHHI
3ac00iB JIep>KaBHOTO BIDIMBY Ta MOXIIMBOCTI BHUHHKHCHHS MPaBOBiTHOCHH CTOCOBHO
ix peamizarii. OXOpOHHE IIPABO HAIlJICHE HA BTUICHHS B JKUTTS OXOPOHHOI (YHKIIi
mpaBa Ta 3a0e3NeYeHHsS NPAaBONOPSAKY B CyCHiIbCTBi. Jlo OXOpOHHOro mpaBa
BITHOCATHCS TaKi ray3i mpaBa: KpHUMiHaNbHE IPaBO, aIMiHICTPATHBHE IIPABO Ta iH.

3a cybopounauyiero y npaeosomy pezynioeaHHi:

— Mamepianbie npaso — e CYKYIHICTb HOpPM IIpaBa, 1O Oe3IocepenHbo
PEryNIOI0Th BiMHOCHHH B pi3HHX cdepax CyCIUIBHOTO JXUTTS, BCTAHOBIIOIOTH
Cy0’eKTMBHI TIpaBa Ta IOpHAWYHI OOOB’S3KM IX YYacHHKIB, BH3HAYalOTh
BINMOBiMABHICTE 3a mpaBomopylueHHs. OCHOBHAa MeTa MaTepiaJbHOro IpaBa
MOJATAaE B YCTAaHOBJICHHI Oa’kaHMX 3pa3kiB (Moperneil) moBemiHKM Cy0’€KTiB IpaBa B
THX 200 IHIIUX CYCHUIPHKUX BiHOCHHAaX. HopMu MaTepialbHOTO TpaBa 3aKpillTIOI0Th
¢opMu BiacHocTi (FOPUIUYHUN CTaH MaiiHa), BU3HAYAIOTH IMOPSJOK YTBOPCHHS Ta
CTPYKTYpy A€p’KaBHHX OpTaHiB, OpPraHiB MiCIIEBOTO CAaMOBPSAYyBaHHS, MPaBOBHH
cTatyc (Qi3MYHHX Ta IOPUAWYHHUX OCi0, mpaBa Ta 00OB’S3KM 32 PISHHUMH YTOJaMH
(mapyBaHHs, KymiBIi-mponaxy) Tomo. /lo MarepialbHOrO IpaBa HaJeKaTh TaKi
ramy3i mpaBa: KOHCTUTYIIHE MpaBO, IMBIJIbHE INPaBO, aJAMIHICTpaTUBHE IPaBoO,
KpHUMiHAIbHE TIPaBo, TPYJOBE MpaBo, (hiHAHCOBE IPaBO Ta IHIII;

— npoyecyanvHe npaso — 1€ CYKYIHICTh HOPM MpaBa, IO BIOPSAKOBYIOTH
npouenypy (HOCHiZOBHICTH Aiif) peamizamii HOpM MaTepianpHOro mpasa. O3HakaMu
IIPOLIECYaTBHOTO TIPaBa €: BCTAHOBIIOE NPOLEAYPY pealtizamii HOpM MaTepiaTbHOTO
IpaBa; peaisyeTscst y (opMi IOPHAWYHOTO IIPOLECy; Mae MOXITHHH XapakTep BifJ
HOPM MaTepiaJIbHOTO MpaBa, OCKIIBKH BU3HAUYAE MPOLEAYpPY iX pearnizamii. Y ckiami
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MPOLIECYaJbHOrO IPaBa BHOKPEMIIIOIOTH HOPMH, L0 DPErIaMEHTYIOTh MPOLEAYPY
HOPMOTBOPYOCTi, IPaBO3aCTOCYBaHHS, 3MAIIICHEHHS IHIINX IPaBOBUX (opM
IsUTBHOCTI, Oe3mocepeHboi peanizanii npasa. SIKIIo MaTepianbHe MPaBo BiIINOBIIAE
Ha nutaHHsa «[llo MoxHa abo mo HeoOXigHO poOuTu?», TO mpolecyanbHe — «B
SIKOMY TIOPSIIKY peati3yeTbesi abo 3a0e3medyeTbesl BiAMOBITHE MPABUIIO MOBEIIHKH?
B sKkilf TOCHIZOBHOCTI BYWHSITH Jii, 100 JOCATTH HAJIEKHOTO PE3yIbTaTy?».
ITpouiecyanbHe TpaBO Bifirpa€ BakKIUBY pOJIb Y CTAHOBJIEHHI TPOMAJSTHCHKOTO
CYCHIILCTBAa Ta TPABOBOi JEpKaBH, OCKUIBKH 32 HOTO IOMOMOTOI 3IIHCHIOETHCS
OXOpOHA CYCHIUTBHUX BiIHOCHH, 3aXHCT MOPYIICHUX, HEBU3HAHNX ab0 OCKap)KyBaHUX
mnpaB, cBoOOJX Ta iHTepeciB (i3UYHUX, OPUAUYHHX ocid 1 gepxkasu. J[o
MPOIeCyaJbHOTO TpaBa BITHOCATBCA Taki Taly3i TMpaBa: KOHCTUTYLIHHO-
IIporecyaigbHe TPaBo, NUBUIBHO-TIPOIlECyaNbHe NIPaBO, KPHMIHATBHO-TIPOIECyalIbHe
MPaBo, aAMiHICTPATUBHO-IIPOIIECYyaJIbHE TIPABO Ta iH.

TakuM YUHOM, Yy XOJi MPOBEACHHS MPaBoBOi peopMU HEOOXIAHO MiIBUIIUTH
e(peKTHBHICTh (YHKIIIOHYBaHHS TIpaBa Ta BIOCKOHAJIHTH WOTO CTPYKTypy. Ilpm
OMY TIpaBoBa pedopMma, IO 3alUlaHOBaHa SK 3MiHA Y 3MICTI HOpPM IIpaBa,
3MIACHIOETBCS 32 CXEMOI0, 3aJaHOI0 00 €KTUBHOIO, HEMiABIATHOI0 Cy0 €KTY
pedopMyBaHHs OyIOBOIO TpaBa. binblie TOro, *KHUTTE3NATHICTH HOBOTO 0arato B
YOMY 3aJIe)KHMTh BiJI CYMICHOCTI 3 Y€ BHU3HAYEHHMMHU (PYHKIISIMH Ta CTPYKTYPOIO
mpaBa, iX 3JaTHICTIO 3a0e3NeuuTH Hamipu pedopMaTopiB HEOOXiTHUM MPABOBUM
IHCTpyMeHTapiem.

KoHTpoJbHi nuTAHHS:

1. JlaiiTe BU3HAUEHHS IIPABOPO3YyMIiHHS Ta IIPOaHAi3yHTe HOro O3HAKH.

2. HaBeniTh i oxapakTepu3yiTe cydacHi MiIX0AU 10 pO3yMiHHS IIpaBa.

3. Po3kpuiite 3MicT 00’ €KTUBHOTO Ta Cy0’€KTHUBHOTO IpaBa.

4. Chopmymioiite BH3HAUEeHHA 00 €KTHBHOTO IIpaBa Ta IpoaHami3yiire Horo
O3HAKH.

5. OxapakTepusyiTe CyTHICTh 00’ €KTUBHOTO IIpaBa.

6. Po3kpuiiTe OCHOBHI aCIIeKTH WIHHOCTI 00’ €KTUBHOTO IIPABa.

7. [laiiTe BH3HAYEHHS NPHWHIUIIB 00’ €KTHBHOTO TpaBa Ta IPOAHANI3yHTe iX
O3HaKH.

8. HaBeniTs i oxapakTepu3ylTe BUIU IPUHIUIIB 00’ €KTUBHOTO IIPABA.

9. Chopmymoiite ~ Bu3HadeHHS  (YHKIIH  00’€KTHBHOTO  MpaBa Ta
0XapaKTepU3yHTe X 03HAKH 1 PI3HOBU/IH.

10. HaBeniTh i mpoaHanizyiiTe eeMeHTH CTPYKTYpH 00’ €KTUBHOTO TIpaBa.
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TEMA 6. CACTEMA ITPABA TA CUCTEMA 3AKOHOJABCTBA

3uauennsn euxknadenux y yii memi HQyKOBUX NOJOJNCEHb BUBHAUAEMbCA MUM, WO
BOHU OONOMA2arOMb OibUL-MEHUL BLILHO | BHEBHEHO OPIEHMYBAMUCH ) PO32ATLYHCEHILL
cucmemi npaea i He MeHwl CKAAOHIU cucmeMmi 3axonodaecmea. He 3aceoiswu yux
NON0JICEHb, HAOMO CKIAOHO, @ MO U HEMONCIUBO GIOWYKAMU NOMPIOHUU 3AKOH,
IHWULU  HOPMAMUBHO-NPABOGUL  AKM, 6 AKOMY 6MIilyeHO 10puouuHy HOpMY,
pospaxoeany came Ha nompibny ocummesy cumyayito. DPopmyeanuto abo
6800CKOHANICHHIO 6MiHb, HABUUOK MAKO20 NOULYKY | CHPUAIOMb 3HAHHS CUCTEMU Npasa
ma cucmemu 3aKOHO0ABCMEa.

6.1 Hopma npaBa: nOHATTSI, CTPYKTypa Ta BUAM

VYropsaKyBaHHS CyCHIIBHHX BITHOCHH Y TIPAaBOBIH JepkaBi 3IIHCHIOETHCS
HacaMIiepe/l 3a ZOIOMOrol0 HOPM IIpaBa, aJKe M03arpaBoBi PEryJISTOPH COLiaIbHOT
MTOBEJIHKH JIFOJAWHH HIKONU He OyJH TOCTaTHIMH JUTsSl YPETryIIOBaHHs Ta MPUMHUPEHHS
JIOJCBKHAX 1HTEPECiB, YTPUMYBaHHS JIOAMHH B MeEXaX BHMOT, BCTAaHOBJICHHX
cycniibcTBoM. CaMe TOMy B CHCTEMi COLiaJIbHHX HOPM HOPMH IIpaBa BiAIrparoTh
Ha/I3BUYaiHO BYKJIMBY pouib. [IpH 1IbOMY HOHSTTS, CTPYKTypa Ta BUAW HOPM IIpaBa,
CIIBBIJTHONIEHHS KaTEropiil «IpaBoBa HOpPMay, «IOPHIMYHA HOPMa» Ta «HOpPMA
npaBa» W JOHMHI 3aJMINAIOTHCS JOBOJII JHMCKYCIHHUMH cepel HayKOBIB Y
BITUM3HSHIH 1 3apyOixHIH IOpUANYHIN TOKTPHHI.

31e0iTbIIIoro HOpMAa NMPaBa BU3HAYAETHCS K POPMATLHO BUSHAUEHE NPABUTO
3a2anbHO20 XAPAKmepy, wjo 6CMAHOGICHe YU CAHKYIOHOBAHE 0epiHcasol0 abo iHWUM
YROBHOBAdICEHUM CYO €EKMOM NPAGOMEOPHOCHI 3 MEMOIO Pe2yNI08aHHs il OXOPOHU
CYCRINbHUX 8IOHOCUH MA 3a0E3NeUYEMbCI MONHCIUBICINIO 3ACHOCY8AHHS NPUMYCY.

O3naku Hopmu npasa:

— € 801LOGUM NPABUNIOM, AIKE BiOOpaXKae BOJIO CyO’€KTIB MPaBOTBOPYOCTI,
cepeq SKUX CYCIIIBCTBO, HApOJ, AepKaBa B 0co0i OpraHiB Jep>KaBHOI BIagW Ta
TapMOHIIIHO aKyMyJiloe B o001 CyCHiNBHy, TPYNOBY W IHAWBIAyalbHY BOIIO
IPOMAJISH;

— 6CMAHOBNIOEMbCA YU CAHKYIOHYEMbCA — 0epicagoro  abo  iHuUM
YROBHOBAdICEHUM CYO 'EKMOM NPABOMEOPHOCHI 8 YIMKO BUSHAYEHOMY NOPAOKY, TOOTO
YXBAJIIOEThCS YIMOBHOBAXCHUM Ha T€ Cy0’€KTOM MNpPaBOTBOPYOCTI B Mexkax HOro
KOMIIETEHIIii BiAMMOBITHO 10 YITKO BH3HAYEHOI MPOLEAYPH;

—Mae QopmanvHo 6usHayenuu Xxapaxkmep, MO TONATAE: a) B OTHO3HAYHOCTI
CIIPUMHATTS Ccy0’€KTamMH TpaBa ii 3MICTY, IO AOCSATAETHCS TOYHICTIO Ta SICHICTIO
meBHOT MOBHOT (opmu; 0) y TeKCTyalnbHOMY 3aKpilZIEeHHI B HOPMAaTHBHO-IIPABOBHX
akTax abo iHmMX Gopmax (Jpkepenax) npapa (KOHKPETHOT OPHANIHOI CHIIH Ta chepr
Iii B 4aci, mpocTopi Ta 3a KOJIOM 0ci0);

—Ma€e  3aeanbHuil  Xapakmep, 1O  3BOJUTHCS 10  HEKOHKPETHOCTI
(HemepcoHi(iKOBaHOCTI) ajpecaTa Ta IIOMMPEHOCTI HAa HEBU3HAYEHY KUIBKICTh
BHUIIAJKIB YH 0Ci0;

— 3abe3neuyemvbcs  0epiicasoio  abo  IHWUM  YHOBHOBAJICEHUM  CYO '€Kmom
npagomeopHOCmi, 6KIIOUAIOYU MONCIUBICHIL 3ACMOCYEAHHS NPUMYCY,
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—Mae 3a Memy pecylo8aHHs (8NOPAOKY8AHHS) MA OXOPOHY CYCHINbHUX
BIOHOCUH.

BaknuBoro 3HaveHHs AJs 3’sCyBaHHS 3MicTy, (DYHKIIH, poji HOpM NpaBa SK
MPaBOBOTO ()eHOMEHY, BU3HAYCHHS MICISl B CUCTEMi IpaBa Ta iX B3a€MO3B’S3KYy B
MEXaHi3Mi NIPaBOBOTO PETYNIOBAaHHS € PO3KPHUTTA IX ILUIIOPANi3My 3a JOIOMOTOIO
KJacudikarii.

Kaacudikanis Hopm npasa:

1. 3a cyd’ekmamu npaeomeopuocmi: HOPMU IpaBa SK pPe3yJbTaT HPIMOIO
BOJICBUSIBIICHHS HapOJy; HOPMH 3aKOHOJABYOI BIAIH; HOPMH TJIABH JEPKaBH; HOPMHU
OpraHiB BUKOHABYOI BJIaJI1; HOPMH OpPTraHiB MiCIIEBOTO CAaMOBPSIIyBaHHS Ta iH.

2. 3a npeomemom npaeoeozo pezynioéanHA: HOPMH KOHCTUTYLIHHOTO IIpaBa;
HOPMH IUBUIBHOTO IIPaBa; HOPMH TPYIOBOTO IIPpaBa; HOPMH CiIMEIHOTO IpaBa; HOPMHU
aJMIHICTPaTUBHOTO TpaBa; HOPMH KPUMIHAJILHOTO TpaBa; HOPMHU EKOJIOTIYHOTO
IpaBa; HOPMH IIpaBa COLaJIbHOTO 3a0e3MeYeHHS; HOPMHU MXKHApOAHOTO TIpaBa Ta iH.

3.3a memooom npagoeozo pezynioeanna (3a CHOCOGOM ECMAHOBIEHHA
oucno3uuii):

— iMnepamusHi HOpMU npasa — KaTETOPUYHI IPaBUIIa, IO 9iTKO Ta OTHO3HAYHO
BU3HAYAIOTH NOBENIIHKY Cy0’ €KTiB CYCIiEHUX BiTHOCHH;

— OUCNO3UMUBHI HOpMU Nnpaéa — HANATh MOXJIMBICTH Cy0’€KTaM TpaBa
CaMOCTIHHO BCTaHOBIIIOBATH s ceOe MeBHI B3aeMHI paBa Ta 000B’SI3KH;

— peKoMeHOayitini HOpMU Npaea — BCTAHOBIIOIOTH BapiaHTH 0a)kaHOT MOBEIIHKH
3 MO3UIIiT Cy0’€KTa MPaBOTBOPYOCTI 3 METOK BPETYJIIOBAHHA CYCIIJIbHUX BiJHOCHH;

— 3a0X04Y8abHI HOpMU Npaéa — BU3HAYAIOTH (HOPMy Ta Mipy 3a0XOUYEHHS 3a
CXBAJIFOBAHUH JIEPKABOIO 1 CYCIITBCTBOM BapiaHT MOBEMIHKH.

4. 3a cnocobom npaeoeozo pecynioeamHsa avo 3a XapaxKmepom OUCHO3UYIT
pezynamusHux (npasoecmano6110104ux) Hopm npaga:

— ynoenosaxcyloui (0036inbHi) Hopmu npasa — BKa3ylOTh Ha HASBHICTH MEBHUX
MOXJIMBOCTEH ¥ cy0’€KTiB BUMHATH MO3UTHBHI il y BIaCHUX iHTEpecax;

— 30008 ’3y104i HOpMU NPABa — BKa3yIOTh Ha HEOOXIHICTh 3/1IHCHIOBATH TEBHI
i1, MOKIIaaI0Th Ha Cy0’€KTiB KOHKPETHI 000B’SI3KH;

— 3a060poHsAIOYl HOpMU NPAéa — BKa3yIOTh HAa HEOOXITHICTH YTPUMATHCS Bif
BUMHEHHS J[ill IEBHOTO POJy, BCTAHOBIIOIOTH 3a00POHH.

5.3a ¢ynkyionansnum npusnaueHHaAM HOpM npaséa (cneyianizauiero) 6
MeXaHiZMi npagoeozo pezynioeaHHa:

— peaynamueni  (Npago6CMAHOBNIOYI) HOpMU npasa — CIPSAMOBaHI Ha
BIIOPSIIKYBAHHS, TapMOHI3alil0 PI3HOMAHITHUX CYCHUIBPHUX BiJHOCHH, IIIIXOM
BCTAHOBJICHHS IIPaB 1 000B’sI3KiB yYaCHUKIB IIPABOBITHOCHH;

— OXOPOHHI (NPABOOXOPOHHT) HOPMU NPABA — PETIIAMEHTYIOTh 3acO0U J1ep KaBHO-
mpuMycoBoi (opMH peatizanii IOPHIUYHOI BiAMOBIAATBHOCTI 3a HEIOTPUMAaHHS
BCTAHOBJICHHX y PETYJIATHBHHUX (IPaBOBCTAaHOBIIOIOYHMX) HOpMax IIpaBa IpaB i
000B’3KIB YYaCHHKIB IIPaBOBiJHOCHH;

— cneyianizo8ani (Hemunosi) Hopmu npasa — 1€ O0OB’S3KOBi, (opMalIbHO
BM3HAYCHI, IUIICHI, JIOTIYHO 3aBEpIICHI IPAaBMIIA ITJBHUINEHOTO PIiBHS 3arajbHOCTI,
IO BIANOBITAIOTH BHU3HAHIA y CYyCHUIBCTBI Mipi cBOOOAM, pIBHOCTI Ta
CIPaBE/UIMBOCTI, BCTAHOBJICHI YW CAaHKI[IOHOBaHI Ta TapaHTOBaHI JEPKaBOK abo
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IHIIMM YIOBHOB&XEHUM CY0’€KTOM MPaBOTBOPYOCTI 3 METOK CyOCHAiapHOTO
(TOTIOMIDKHOTO) BIIOPSITKYBAHHS CYCIUIBHHX BIJHOCHH 1 3a0e3MEUECHHS €XHOCTI Ta
OJIHOMAHITHOCTI JIii MeXaHi3My ITPaBOBOTO PEryIOBaHHs .

Buou cneuianizoeanux nopm npasa:

* HOpMu-Oexaapayii — 1ie Pi3HOBUA CIICIiaNi30BaHMX HOPM IIpaBa HAIBHIIOTO
PIBHS 3arajibHOCTI, 10 PO3KPUBAIOTH LT, 3aBJaHHs], TPSIMET 1 HAIIPSIM MPaBOBOTO
pEryJIoBaHHS MEBHOI CYKYIMHOCTI HOpM TipaBa (Taiy3i YM iHCTUTYTY), a TaKOX IHIII
iH(opMarifHO-IiHHICHI TOJTOXKEHHS, Ta CIPSIMOBaHI Ha cyOcumiapHe BIOPSAKYBaHHS
CYCIIJIBHUX BIZHOCHH 1 3a0e3MeUeHHS €JHOCTI Ta OJHOMAHITHOCTI Iii MeXaHi3My
npaBoBoro peryintoBanHs. Hanpukinan, 4. 1 cr. 1 KK Ykpainu Big 5 ksitas 2001 p. —
«KpuminaneHuit Kojekc YKpaiHM Mae CBOIM 3aBJAHHSAM IIPaBOBE 3a0E3MCUCHHS
OXOPOHU TIpaB 1 cBOOOJ JIFOAUHH 1 TPOMaJTHHHA, BIACHOCTI, TPOMAJICEKOTO MOPSAKY
Ta TpPOMAJChKOI O€3NeKH, JOBKULIA, KOHCTHTYIIHHOrO YyCTpOw YKpaiHu Bif
3JI0YMHHUX MOCSATaHb, 3a0e3NeUeH s MUPY 1 O€3MeKH JI0ACTBA, a TAKOXK 3am00iraHHs
37I0YMHAMY;

* HOpMU-NpUHYUNU — 1€ PI3HOBUJ CIICLIaTi30BaHUX HOPM, IO BUPAKAIOTh
3acaaHu4i, (DyHOAMEHTAJbHI TOJIOKEHHS CYTHICHOTO XapakTepy, BiApi3HAIOTHCS
VHIBEPCANBHICTIO,  PAlliOHATBHICTIO, IMIEPAaTHBHICTIO, MiABUIICHUM piBHEM
3araJibHOCTI, Ta CIIPSIMOBaHI Ha CyOcHaiapHe BIOPSAKYBaHHS CyCHiUJIbHUX BiJIHOCHH i
3a0e3MeyeHHs] €THOCTI Ta OJHOMAHITHOCTI Jii MeXaHi3My MPaBOBOTO PETyIIOBAHHS.
Hampuxman, 9.3 c1.2 KK Ykpainm — «HixTto He Moxe OyTH NpHUTATHEHHH IO
KpUMiHAJIBHOT BiATOBIAAILHOCTI 3@ TOM caMUi 3710YHH OUIBIIE OJHOTO pazy»;

* Hopmu-Oeiniyii — 1€ PIZHOBHJA CHCIialli30BaHUX HOPM TIpaBa, IO
PO3KpUBAIOTh 3MICT Ta (a00) BCTAHOBIIOIOTH OOCST TPABOBUX MOHATH MIISXOM
BUP@XCHHS iX OCHOBHHX IOPHIWYHO BAXJIMBHX O3HaK Ta (abo0) CyKymHOCTI
MpeIMETIB, MHUCIMMHUX Yy IMX TMOHATTAX I[IpaBa, CIPSAMOBaHI Ha cyOcuuiapHe
BITOPSIIKYBaHHSI CYCIIUJIBHAX BITHOCHH 1 3a0e3le4eHHs €IHOCTI Ta OJHOMAaHITHOCTI
nii MexaHi3My TIpaBoBoro perymoBaHHA. Hampukianm, cr. 1 3akoHy Ykpaian «IIpo
Hanionansay nominito» Bix 2 nmunus 2015 p. — «Hanionansaa nomiuist Ykpainu — 1e
LEHTPaJbHUNA OpraH BHKOHABYOi BJIAAM, SKUH CIYKHUTh CYCHUIBCTBY IIISIXOM
3a0e3MeyeHHs OXOPOHH ITPaB 1 CBOOO JIFOAMHH, IPOTUIT 3TOYNHHOCTI, i ITPHMaHHA
myOiYHOT Oe3MeKH i TOPSAKY».

6. 3a pienem nPagoeozo pezynr08aHHA:

— MamepianbHi — HOPMH, SKi BH3HAUYAIOTh 3MICT IIpaB 1 000B’S3KIiB Cy0’€KTIB
IpaBa, IX IMpaBOBE CTAHOBHUINE Ta Oe3MOCEepeIHbO CIPSMOBAHI Ha PEryJIOBaHHS
CYCHUIPHUX BiIHOCHH;

— npoyecyanvhi — HOPMH, SIKI PETIaMEHTYIOTh IOPSIOK, (GopMH it Meromm
peaizarii nmpas i 000B’s3KiB, Iepe10aYCHUX Y HOPMAX MaTepiajbHOrO IpaBa.

7. 3a mepminom 0ii 6 uaci:

— nocmitini — HOpMH HEBH3HAYECHOT B Yaci Jii;

— mumyacoei — HOPMHU BU3HAYEHOI B Yaci fil.

8. 3a cgpeporo mepumopianvnoi 0ii (diero 6 npocmopi):

! Kpusuupkuii 10. B. CrienjanizoBani HOpMu npasa B MeXaHi3Mi IPAaBOBOTO PETYJIOBAHHA : JIC. ... KAHAMIATA IOPHIL.
Hayk : 12.00.01 / Kpusuupkuit Opiit Bitaniiiosua. — K., 2010. — C. 103, 124 — 135.
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— 3a2a71bHi — TIOIIMPIOIOTHCS HA TEPUTOPIIO BCIET KpaiHu;

—Micyegi — TIOMMPIOIOTBCS HAa TEPHUTOPI0 TEBHOI aIMiHICTPATHBHO-
TEPUTOPIaTIbHOT OJJUHMIII.

9. 3a Konom cy6’ekmis, HA AKUX HOPMA ROULUDIOE CBOI0 Oil0:

— 3a2anbHi — TIOMIAPIOIOTHECS HAa BCE HACENIEHHS a00 Ha BCi OPTaHM i opraHizamii

JepKaBH;
— cneyianbHi — TMOIIMPIOIOTHCS HA TIEBHE KOJIO 0Ci0;
— GUHAMKOBI — BHUIY4aloTh ab0 yCyBarOTh JiF0 HOPMH MpaBa IMOAO MEBHUX
Cy0’€eKTiB.

PosrnsinyTa BUIIe Kiacudikailisi HOpM MpaBa HEe € BUYEPITHOK, OCKUTBKU O
HOPM MPaBa Ha BUM MOYKHA 3IiMCHIOBATH 1 3a iHIIMMU KpuTepismu'.

Oco0nuBy ponb y 3°ICyBaHHI CKJIAJHOI IPUPOIN HOPMH IIPaBa € OKPECICHHS i
CTpykTypu. CTpYKTYpa HOPMH MNpaBa — ye CYKYAHICMb 4YimKO GUIHAYEHUX
e/leMenmis, wo y npoyeci 63aEMo0ii, 8 MeNCax EOHOCMI ICHYIOYUX MIdC HUMU 38 '13K16,
3abe3neuyoms YHKYIOHAIbHY CAMOCMIUHICMb HOPMU NPAsa.

linore3a — ye cmpyxmypuuii enemenm nopmu npasa, wjo 6Ka3ye Ha KOHKPEMHi
olcummesi  obcmasunu  (yMo8u), HassHicmb  abo  GIOCYMHICMb  AKUX  HAOAE
ModHCIUBIicmy Cy0’€eKmam npasa peanizyéamu 3aKpinieni ¢ Ooucnosuyii npasa ma
00086 ’33KU.

lnote3n HOpM mpaBa KIacupiKyrOTh 32 TAKUMH KPUTEPISIMU SIK:

1) kinvkicms o6cmasun (ymos), nepeddauenux 2inome3ow HOpmu npasa:

— npocma einomesa — niependavyae HasBHICTh JIUIIE OHIE] 0OCTaBUHHU (YMOBH),
MIpH HAasIBHOCTI SIKOi pealli3yeThCsl HOpMa NpaBa;

— ck1adHa cinomeza — BKIOYae 1Bl abo Oinpme oOcraBuHA (YMOBH),
CYKYITHICTB SIKHUX € 000B’53KOBOIO YMOBOIO JUIS IIOYATKY Jii HOPMH IpaBa;

— anbmepHamuéHa cinomesa — BKIIOYae B ceOe Kinbka 00cTaBUH (YMOB), TIpU
HAaCTaHHI KOXKHOI 3 SIKMX ITOYHMHAE JiSITH HOpMa IIPaBa;

2) ¢popma eupa3zy:

— abcmpaxmua 2inomesa — 1e TiNoTe3a, B AKiil yMOBH peai3allii HOpMU IpaBa
BH3HAYAIOThCS 3aralbHUMH POJOBAMH O3HaKamu, Oe3 rimOokoi meTamizamii, mo
HaJla€ MOXJIMBICTh OXOIIUTH, a TAaKOX IIIaTH PEryJIOBaHHIO 3HAYHY KUIBKICTH
OJIHOPIJTHUX BHUIIAJIKIB,;

— KasyicmuyHa 2inomesa — BU3HaYa€ YMOBH il HOPMU IIPaBa, BHKOPHCTOBYIOUH
OLUTBIN BY3bKi, CIIEI[ialIbHI, BUIOBI O3HAKH;

3) cmyninb 6uznauenocmi:

— abconomuo 6usHauena einomesa — 1e TiMOTe3a, IO BUYSPIHO BU3HAUYAE
YMOBH, 3 HasiBHICTIO a00 BIICYTHICTIO SIKUX TIOB’SI3y€THCS JIisi HOPMU TIPaBa;

— He NoGHICMIO 8U3HAYeHA 2inome3a — 11 TIN0Te3a, 0 MICTHTh ()OPMYITIOBAHHS
B 3araipHiil (popMi THIYy «B HEOOXiTHOMY BUIAAKy», @ HAasBHICTH ab0 BiACYTHICTBH
1ie TOTpeOn BI3HAYAETHCS BiIMOBITHIME Cy0’ €KTaMH;

— 8IOHOCHO GU3HAaueHa Zinome3a — I¢ TiNOTe3a, IO HE MICTUTH JOCTaTHBO
MOBHUX BiJOMOCTeH Npo OOCTaBMHM [Iii HOPMH IpaBa, OOMEXKYIOUYHM YMOBHU

! Baitrun M. M. CymmHocTh mpaBa  (COBPEMEHHOE HOPMATHBHOE TPABONOHMMAHME HA TPaHH JIBYX BEKOB) :
[Monorpadus] / M. U. Baittun. — 2-e u3a. nom. — M. : [IpaBo u rocyaapctso, 2005. — C. 265 — 266.
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3aCTOCYBaHHS OCTaHHBOI KOJIOM (hPOPMATbHUX BHMOT.

ducno3uuis — ye cmpykmypnuil eiemenm HOPMU APABA, WO 6KA3YE HA me,
AKOW NOBUHHA OYMuU No8ediHKa CyO’€Kmié npu HACMAHHI YMO8, nepedbaueHux
2inomesoio.

Jucno3unii HopM IpaBa KIacH(piKyIOTh 3a TAKIMH KPUTEPIsIMH SIK:

1) Kinvkicmy eapianmie nogedinku:

— bezanbmeprHamugna Oucno3uyis — 1e TUCTIO3MIlIsA, B SKiH Cy0’€KTy mpaBa
MIPOTIOHYETHCS JIMIIE OJWH BapiaHT MMOBEIiHKH;

— anbmepHamusHa Oucnosuyis — e AUCTIO3MIIs, B SIKii Cy0’€KTy IpaBa HagaHO
JIEKiJIbKa MOXJIMBUX BapiaHTIB MOBEHAIHKHY;

2) cknao (xapaxkmep) eapianmis no6eoiHKu:

— npocma Oucnosuyiss — 1e TUCIIO3NINS, sKa Tepeadadac OIUH KOHKPETHUH
BapiaHT MOBEIHKH, 1110 HACTYTIAE MPU HASIBHOCTI KOHKPETHUX (PaKTHUYHUX 0OCTaBUH;

— CKIAOHa Oucnosuyis — 1e TUCIIO3HUIlS, SKa nependavyae neKiabka BapiaHTiB
MOBEIHKH, 1[0 OJJHOYACHO HACTAIOTH MPH HASIBHOCTI MEBHUX (DaKTHYHUX OOCTaBHH;

3) cnocio euknaoennsa npasuna noeedinku (npas ma 0608’°13Kis):

—onucosa oucno3uyisi — 1e AUCIO3UILSA, IO OIKMCYE BCi ICTOTHI O3HaKH
MOBEIHKH (TIpaBa Ta 000B’SI3KM) Cy0’€KTa IpaBa;

— BIOCUNIbHA OUCNO3uYis — 1€ JUCIIO3UIis, U0 HE MICTHTh MOBHICTIO MpaBUia
MoBe/iHKK (TIpaBa Ta 000B’SI3KHM), a BiJICHUJIA€ /JIsi TIOBHOTO O3HAHOMJICHHS 3 HUM JIO
IHIIMX HOPM IIpaBa, sIKi 3HAXOIATHCS B IIbOMY XK CaMOMY HOPMAaTHBHO-TIPAaBOBOMY
aKTi;

— Onankemua Oucno3uyisi — e PI3HOBH BiJICWIIBHOT JUCIO3UILII, IO 3 METOIO
PO3KPHTTS 3MICTy TIpaB Ta 000B’A3KiB Cy0’€KTa CHPSAMOBYE IO iHIIOTO HOPMAaTHUBHO-
MPaBOBOTO aKTa;

— 3Miwana Oucnosuyis — e JUCIO3MINS, KOTpa TOEAHYE B €001 crocoou
BUKJIA[IeHHS TpaB Ta OOOB’S3KiB, IO XapaKTepHi Ui iHIIUX BUMIB TUCIIO3MIIIi,
30KpeMa OTHCOBO1, BiICHIBHOI Ta OJIAHKETHOT

4) cnocio onucanna npaguna noeedinku (npag ma 0006’°43Kie):

— abcmpakmua oucno3uyis — 1e TUCTIO3HULs, B SAKid mpaBa Ta (a00) 000B’sI3ku
cy0’€eKTa BUKJIAJICHI B 3aTalbHOMY BHTJISII;

— KOHKpemHa Oucnouyis — 1e TUCTIO3ULlisA, B AKiil mpaBa Ta (a00) 000B’sI3KH
cy06’exTa c(hopMyIIbOBaHi 3a TOMIOMOTOI0 CHELiaNbHUX, 1HIMBIAyani30BaHUX 03HAK;

5) cmyninb éuznauenocmi:

— abcontomHo GusHawena OUCno3uyiss — 1€ AUCIO3UILS, 10 3 BUYEPITHOIO
KOHKPETHICTIO 1 TOBHOTOIO BU3HAYa€ MpaBa Ta 000B’sA3KK Cy0’€KTa MpaBa;

— He NOoHICMIO uU3HAYeHa OUCNO3uyis — Te JTUCTIO3UIIis, M0 BKa3ye JIMIIE Ha
3arajibHi O3HaKW IMOBEIIHKM B MEXaxX SKUX CyO €KTH YTOYHIOIOTH CBOI TMpaBa Ta
000B’SI3KH CAMOCTIHHO;

— GIOHOCHO GU3HAYEHA OUCno3uyis — e TUCIIO3WIIA, 10 BKa3ye Ha IMpaBa Ta
000B’sI3KH CY0 €KTIB, aJle JTAa€ MOXMIIMBICTH JJIs 1X YTOYHEHHS B 3aJIC)KHOCTI BiJl
KOHKPETHHUX O0CTaBUH;

6) popma eupazy (xapakmep ymiuieHux npae ma 0006’°13Kie):

— YNOBHO8AMCYI0HA OUCno3uyis — 1ie AUCTIO3UIIIs, 10 HaJae cy0’eKTaM IpaBo Ha
3/ilicHeHHs nepeabadeHnx y HUX (MIpaBWjax) MO3WUTHBHHUX [iii, BU3HAYAE TOW M
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IHIIIMHA BapiaHT 1X MOXKJIMBOI, JI03BOJICHOT MOBE/IIHKH;

— 30006 ’a3y0ua Oucnosuyis — Te TUCHO3UINA, IO MOKIAagae Ha CyO eKTiB
000B’sI30K 3MIMCHEHHsSI MEBHUX MO3UTHUBHUX Iiil, BKa3ye iM MOXJIMBICTb TOTO 4H
IHIIIOTO BapiaHTy 3000B’A3y0401 MOBEIIHKHY;

— 3ab60poHsIOYa Oucno3uyis — e AUCIO3HUIIIS, IO MiCTHTh 3a00pOHY 3MIiICHEHHS
BITIOBITHOT IPOTHIIPaBHOI Aii a00 Oe3misTBHOCTI.

CaHkuist — ye cmpykmypHuil enemenm HOpMu npasd, wio 6CMAHOBIIOE HeGULIOHI
(Hecamuemi) HACAIOKU HA SUNAOOK NOPYUIEHHSI Npas [ 0008 A3Ki6, GUIHAYEHUX )
oucnosuyii.

CaHkK11i1 HOpM TIpaBa KJIacH(iKyHOTh 32 TAKUMHU KPUTEPISIMH SIK:

1) zanyszeea o3naka (cpepa 3acmocysamms): KOHCMUMYYIUHA, YUBLIbHA,
aoMiHicmpamugna, OUCYUNIHAPHA, KPUMIHATbHA CAHKIIIT,

2) cmyninb ¢uznauenocmi:

— abconomuo eu3HaAYena canKyis — e CaHKIis, 10 TOYHO BU3HAYA€ BUM 1 Mipy
BIUIMBY, sIKa TIOBUHHA OYTH 3aCTOCOBaHA JI0 0COOM Y BHIIQJIKYy TOPYIIESHHS HEIO MPaB
Ta 000B’A3KiB;

— BIOHOCHO GU3HAYEHA CAaHKYis — 1€ CAHKI[A, B SAKIA MeEXI HeraTMBHOI
FOPUIUYHOI BIATOBIAIILHOCTI OMKMCaHI BiJi MiHIMaIbHOT 10 MAaKCHMAIILHOT;
— anbmepHamueHa  CaHKyis — e CaHKIisg, 0o Tnependayae  KiJbka

HECTIPUATIMBUX HACTI/IKIB, KOXKEH 3 SIKUX MOXe OyTH 3aCHOBaHUH CaMOCTIHO;

3) xapakxmep HezamugHUX HACNIOKIG:

— NpasogioHosNvYa (KOMneHcayilina) caumkyis — 1€ BKa3iBKa Ha Mipy
JCP)KaBHOTO IMPHMYCY, ILIO 3aCTOCOBYETBCS [UISA: @) MIPUMYCOBOTO BHKOHAHHS
HEBHKOHAHOTO 000B’SI3Ky Ta IOHOBIICHHS ITOPYIICHOTO MpaBa; 0) JikBimamii «ysBHIAX
MPaBOBIIHOCHUH», TOOTO THX, KOTPI BHHUKJIM B pe3yJbTaTi HE3aKOHHHX Jiid;
B) CKaCyBaHHS HOPMAaTHBHO-TIPABOBHX aKTiB, SIKi CylepeyaTh 3aKOHY;

—wmpaghna (xapaivua) cankyis — 1e Taki 3aX0MU JEPKaBHOTO IIPHUMYCY, 3a
JIOTIOMOTOI0 SIKMX 3JIICHIOETBCSl TIPEBEHINIS MPaBONOPYIIEHb, iX 3aCTOCYBaHHS HE
CIIpUSIE YCYHECHHIO 30UTKIB, 1110 3aB/aHi MPABONOPYLICHHSIM;

4) cknao necamuenux HACAIOKIG:

—npocma caukyis — 1€ CaHKIsA, NI0 BKIIOYAE JIMIIE ONWUH HETaTHBHUI
HACIIIJIOK;

— CKIA0Ha cankyis — 1€ CaHKIis, IO TNependadae 3aCTOCYBaHHS OTHOYACHO
KIUTPKOX HETaTUBHHUX HACIIJIKIB.

Otmxe, HOpMa IpaBa — L€ BAXJIMBUIl CJICMEHT CHCTEMH IPaBa, 3a JOINOMOIO0
SKOT 31IHCHIOEThCS BIOPSAKYBAaHHS CYCHUIBHUX BiIHOCHH, IO Ma€ CKIaaHy OyIOBY
Ta MOXxe OyTH KIacu(]iKOBaHOIO 3a PI3HOMAHITHUMH KPUTEPIIMH.

6.2 IToHATTS Ta eJIeMEHTH CHCTEMH NMpPaBa

JloCHDKeHHS THUX 4YH IHIINX OPUAWYHUX (EHOMEHIB 3MiMCHIOEThCA 3a
JIOTIOMOTOI0  PI3HOMAHITHUX METOJOJOTIYHUX WiIXomiB 1 mnpuHIMIiB. OaHUM 3
Cy4YaCHHMX METOJIIB CIELiaJbHOIO HAyKOBOTO Ii3HAHHS B TNPABO3HABCTBI, MeTa i
3aBJaHHS SKOTO TIOJSATa€ B JOCITIIHKEHHI TEBHUX IPAaBOBHUX SBUIL SK CKIATHHX
CHCTEM, € CHUCTeMHHH minxim. Mertomonoriyna crenudika CHCTEMHOTO MiAXOay
MoJiAra€ B TOMY, IIO METOK JIOCHIPKCHHS € BHBYCHHS 3aKOHOMIpHOCTEH 1
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MEXaHi3MIB YTBOPEHHS CKJIQJHOTO O00’€KTa 3 MEBHUX CKIQJ0BUX. [Ipu 1bOMY
ocoOyMBa yBara 3BEpTa€ThCA HA PI3HOMAHITTS BHYTPIIIHIX 1 30BHINIHIX 3B’S3KiB
cucTeMM, Ha mpouec (mpouenypy) oO’€IHAaHHS OCHOBHMX IIOHSATh Yy €IUHY
TEOPETUYHY KapTUHY, IO JA€ 3MOTY BHSBHTH CYTHICTh IIJTICHOCTI CHCTEMH.
3acTocyBaHHS IHOTO IAXOAY CHPSJIO TOSIBI Ta PO3BHUTKY TAaKUX OPHAWYHUX
KaTeropiii sik MpaBoBa CHCTEMa, CHCTEMa TIpaBa, CHCTEMa 3aKOHOJABCTBA TOIIIO.

CucremMa npaBa — ye 00 €KMUGHO 3YMOGIEHA GHYMPIWHA Op2ani3ayis npasa
NeBHO20 CYCNINbCmBd, Wo NONASAE 8 EOHOCMI MA Y320024CEHOCMI 8CIX HOPM npasa, ix
PO3n00ini (Qupepenyiayii) 3a 2any3samu, nio2any3amu ma iHCMumMymamu.

OTXe, Ml CHCTEMOK TpaBa MalOTh Ha yBa3i MmeBHy (opMy oprasizaiii HOpM
mpaBa, IO MiIOTh Yy JAepKaBi, TakWii MOPSAIOK iX moOymoBH, TpH SKiH HOPMHU
00’€KTHBHOTO TIpaBa 3HAXOMATHCSA B €IHOCTI, Y3TOKEHOCTI Ta B3a€MO3B’S3KYy 1
nU(EpeHIIIOIThCA HA THCTUTYTH, Miaramy3i Ta ramy3i. [IoHATTS «cucteMa mpaBay
PO3KpHUBAE HE CTUIBKH CTPYKTYpPY 00’ €KTHBHOTO MpaBa (xo4a i i Tex), CKIIbKU came
00’€KTHBHE TPaBO SK EBHY CHCTEMY.

O3naku cucmemu npaea:

—00’ekmusHa  3yMO61eHicb  —  PEaNbHO  3yMOBIEHa  iICTOPHYHUMH
0COOJIMBOCTSAIMH MOJITHYHOTO, COI[IATbHO-CKOHOMIYHOTO, KYJIBTYPHOTO PO3BUTKY
CyCIIUTBCTBA; BiIoOpaXkae peallbHUN CTaH CYCIIJIbHHUX BiJHOCHH;

— opeaHiuna €Onicmy i Y32000iceHicmb — CTPYKTYPHA IUTICHICTB 1 B3a€MO3B’SI30K
HOpPM TIpaBa; IX B3a€MHA Y3TOMKEHICTh 1 MiNECIPSIMOBAHICTh;, BiICYTHICTH
CyNepevyHOCTel ycepeAuHi CHCTEeMM; CHUCTeMa IpaBa IPYHTYETbCS Ha €IMHUX
3araJibHOJIOJICHKUX MPUHIIMIIAX CBOOOIH, PIBHOCTI Ta CIPABEAJIUBOCTI;

— CIpYKMYpHA  pi3HOMAHIMHICMb  (BHYymMpiwHitl po3nodin) — CKIAJaeTbes 3
HEOJHAKOBHX 3a 3MICTOM Ta O0CATOM CTPYKTYPHHX €JIEMEHTIB, IO JIOTiYHO
MOETHYIOTh 1 pPO3MOAUISAIOT, HOPMATHBHHMM Marepial, BIANOBIIHO JO HOro
(bYHKIIOHAIBHOT CHPSMOBAHOCTI;

— nodin (Ougepenyiayis) i cmpykxmypua icpapxiunicms — TMOJLT CUCTEMH TIpaBa
Ha BIJJHOCHO CaMOCTiHHI CTPYKTYpHi €JI€MEHTH Ta HAasSBHICTh MK HHUMH MEBHUX
piBHIB iepapxii, 3BepXy BHH3: raily3i, miAramys3i, iIHCTUTYTH, HOpMH 1paBa. OCHOBOIO
MOOYOBH CHCTEMH TpaBa MPHHHATO BBAXKATH JBA KPHUTEPii, IO BUKOPHCTOBYIOTHCS
B IX €HOCTI Ta B3a€MO/I] i BUCTYIAIOTh Y SIKOCTI CHCTEMOYTBOPIOIOYOTO (hakTopy —
I[e ImpeaMeT i MeTOJ MPaBOBOTO PETyIIOBAHHS CYCHITbHUX BigHOCHH. Ilpm Impomy
IpeAMeT i METOJX IPaBOBOTO DETYIIOBAHHS HE IPOTUCTOATh OAWH OIHOMY —
0COOJMBOCTI XapakTepUCTUK IpeaMeTa IPAaBOBOTO PEryJIOBAaHHS BH3HAYAIOTh
KOHKPETHHH 3MICT 1 CIIPSMOBaHICTh METOLY ITPABOBOTO PETYJIIOBAHHSI.

VYcemix BUBUYSHHS CUCTEMHHX SIBHI TPABOBOT JMIHCHOCTi, ONHUM 3 SIKHX 1
BUCTyIIa€ CHCTEMa IIpaBa, 3aJICKUTH BiJ 3HAHHA HOTrO YacTHH, CKJIQJOBUX. B
IOPUIUYHIN JiTepaTypi HOHATTS «CTPYKTypa IpaBa» 1 «CUCTEMa MpaBay» PO3MOYaln
pospizasaTH sume y 1980-x pp.

CTpYKTypa CHUCTEMH MpaBa — ye Cnocio 363Ky ma 63acmo0ii eleMenmis y
cucmenmi, Hympiwina 6yoosa cucmemu npasa.

OCHOBHHMH CTPYKTYPHUMH €IEMEHTAMH CHCTEMH TpaBa € 2aiy3b, Ni02any3b,
iHCmumym Ta Hopma npasd. 3BaXarO4H Ha Te, II0 B MONEPEIHBOMY MIAPO3TITL MU
JIETaIbHO PO3IJISIHYTH TaKHid €JIeMEHT CUCTEMH IpaBa sIK HOpMa IIpaBa, BBAXKAEMO 32
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JOLIUTbHE MPUIIJTUTH yBary iHIIHM CKJIaJIOBUM.

Tany3b npaBa — ye 6iOHOCHO caMOCMIHA CYKYIHICHb HOPM NPAGA 8 Medlcax
nioeanyseti ma IHCMUMYmMIe npasa, wo pecynioms SKICHO O0OHOPIOHY cgepy
CyCninbHUX 8iOHOCUH OCOOTUBUM METOOOM NPABOBO2O PEe2YIIO8AHHS.

lamy3p mpaBa BHHUKAae BHACHINOK 00 €KTUBHMX (DaKTOpiB, IO 3yMOBJIEHI
COIIAJIbHUMY 1 MPAKTUIHUMH TIOTPEOaMH, a He IUISIXOM BOJICBUABICHHS.

O3naku zanysi npaea:

— OXOIUTIOE KOHKPETHY SAKICHO OJHOPiAHY chepy CyCHiNbHHUX BiTHOCHH;

— BII3BHAYAETHCS CBOEPIAHICTIO 00CATY, KUIbKICTIO IHCTHUTYTIB, IO 11 CKIAIAI0Th;
HasIBHICTIO 200 BiJICYTHICTIO Mijrany3eu npasa;

— 00’€eTHy€ CaMOCTIiHY CYKYIHICTh HOPM IpaBa;

— BOJIOZi€ BJIACTHBUM JIHIIE IH PpEXHMOM IIPABOBOTO DETYJIIOBAHHSA, IO
3a0e3nevyye epeKTHBHICTh Aii K Tajdy3i B LIOMY, TaK i Hiarairy3edl Ta iHCTUTYTIB
paBa, SKi yTBOpeHi B i1 CKIai;

— € CTIHKOIO Ta aBTOHOMHOIO y CBOEMY (DYHKITIOHYBaHHI.

TpamuiiiiHO BHOKPEMJIIOIOTH JOCHUTh 3HAYHUK TEpesik raimy3eil mpasa:
JIepkaBHE (KOHCTHTYLIHHE) MpaBo, IMBUIbHE IpaBO, AAMIHICTpaTHBHE MPaBo,
KpUMiHAJIbHE TPaBO, LUUBLILHO-TIPOLECYATbHE MPaBO, KPUMiHAIBHO-TIPOIECyabHE
IIpaBO, 3€MeJIbHE IIpaBoO, TPYJIOBE IIpaBo, ciMeiiHe mpaBo, (iHAaHCOBE IpaBo,
KpUMiHAJIBHO-BUKOHABYE TMPABO TOIIO. BUIBIICTE 3 LUX Trady3edl mnpaBa HHUHI
3a3HAIOTh YTOYHEHHS, 3MIHM IIPEIMETa CBOTO PETYIIOBAHHS, MEX i3 CyMDKHUMHU
HOPMAaTHBHUMH MacHBaMH.

Kaacudikauis raay3seii npasa:

1. 3a ¢ynoamenmanvuicmiwo Hopm npasa, CKOHUEHMPOBAHUX Yy 2aANY3AX
npasa, ix ModcHa nOOinUmMuU Ha:

— bazo6i (pyHoamernmanvhi) — 00’ €IHYIOTh 0a30Bi (BUXiJHI) HOPMH TpaBa, IO
PETYIIOTH MEPBUHHI CYCIiIbHI BiTHOCHHH, Ta BOIOAIIOTH BUXITHIMH IOPHIMIHIMHA
PEeKMMaMH MPaBOBOTO PETYJIIOBAHHSA, SIKI MAlOTh OCOOJIMBY 3HAUYYINICTH IUIS 1HIIHX
rajry3eil mpaBa i BAKOPUCTOBYIOThCS HUMHU (HANPUKJIIA/, KOHCTUTYIIHHE (Iep:KaBHE),
IUBiNIBHE, aIMiHICTPaTUBHE, KPUMiHAIBHE IIPABO);

— npoginoroui (cneyianvhi, Konkpemu3syloui) — 00’ €JHYIOTh HOPMH TpaBa, 10
pEryNoTh chepr CYCHIBHUX BiTHOCHH 1 MOB’S3aHi 3 NEPBUHHUMH CYCHUIbHUMH
BiTHOCMHAMH Ta CIPSIMOBAaHI Ha KOHKPETH3alilo, MiACWICHHS Aii MEBHUX HOPM
6azoBux ramyseit mpaBa. Cepr Ta peXXKUMH perymoBaHHS HMpodimounx ramyseit
MpaBa «BIJOKPEMIIIOIOTHCS» Bifl chep i PeKUMIB peryiroBaHHS 0a30BUX Tally3ei
mpaBa, ajie 0e3 3B’sI3Ky 3 HUIMHU iCHYBaTH HE MOXXYTh (HaIllpHUKJIa, TPYJOBe, CiIMeHHe,
3eMeJbHe, KPUMiHAIFHO-BHKOHABYE TIPaBO TOIIO);

— Komniekchi — 00’ €IHYIOTh HOPMH IIpaBa, IO PETYIIOITh chepu Iep>KaBHOTO
Ta TOCHOJAPCHKOTO JKUTTA (TOCMOJApChKE, arpapHe, €KOJOTidHe, MOpPChKE IpaBo
TOIIO), BUHHWKAIOTH HAa OCHOBI TOJAJBIIOTO PO3BUTKY KOMIUIEKCHHX IHCTHTYTIB
IpaBa, [0 YTBOPIOIOThCS HA CTHKY CYMDKHHX Taly3ed INpaBa i KOPHCTYIOTHCS
peXKUMaMH, SKi HajJeXaTb LHUM ranmy3siM (TOCHoIapchbKe, arpapHe, €KOJOTiuHe,
JKUTIIOBE, TPAHCIIOPTHE TIPaBO).

2. Buou zanyseit npasa 3a cybopounauicro 6 npasoeomy pecynio6anHti:

— mamepianehi — 00’€qHYIOTh HOPMH TMpaBa, M0 0€3M0CepeHbO
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BIOPSIKOBYIOTh CYCHUIbHI BiIHOCMHHM (HAaNpUKiIal, KOHCTUTYLIWHE, LHUBIIbHE,
aZIMiHICTpaTHUBHE, KPUMiHAIBHE TIPABO);

— npoyecyanvui — 00’€IHYIOTb HOPMM IpaBa, 110 BHM3HAYAIOTh IMPOLENYPY,
MOPSAJOK 3AIMCHEHHS HOPM MAarepiajJbHOro MpaBa (HANpPHUKIAA, aJAMiHICTPAaTHBHO-
mporecyanbHe, [UBITBHO-TIPOIIECYalIbHE, KPHMiHAIBHO-TIPOLIECyalbHE,
TOCIIOJaPCHKO-TIPOIECyabHE TIPABo).

Tamy3i HOpM mpaBa MiaJICKTUYHO B3a€MOTIOB’SI3aHI Ta XapaKTEPU3YHOThCS
OPTaHIYHOIO €THICTIO. AJIe IPH I[LOMY Pi3HATHCS 32 CBOIM 3HAYEHHAM, HOPMaTUBHAM
00CSTOM, POJUTIO B IIPOLIEC] YIOPSAKYBaHHS CyCHUTBHAX BITHOCHH. Y MeXax raryseit
IpaBa BHOKPEMIIIOIOTH MiJrany3i mpaBa (HOPMAaTHBHO-NIPaBOBI migranysi). OpHak
SIKIIIO Taly3i MpaBa Iil0Th HAa BCi BITHOCHHU MEBHOTO POAY, TO MiAraiy3i — JIMIIe Ha
iXx KOHKpeTHy wacTuHy'. OJHaK THWTAaHHS JOPEYHOCTi ICHYBaHHS 3a3HAYEHOT
FOPUIMYHOI KaTeropii € 10BOJIi JUCKYCIHHUM cepell HayKOBIIiB. JlesKi 3 AOCIiIHUKIB
MPOMOHYIOTh «...3aMICTh IyCTOrO (3 HYIBOBUM OOCSITOM) MOHSTTSA «IiAraity3b
MpaBay» BUKOPHCTOBYBATH 3araibHe MOHSTTS «KOMIUIEKCHHN iHCTHTYT»?,

Hinranyss mnpaBa — ye cucmema OOHOPIOHUX NPEOMEMHO NO8 SA3AHUX
iHCMumymie neeHoi 2anysi npasa, wo 6NOpPsOKO8YIOMb CNeyianibHi 6UOU CYCNITbHUX
8IOHOCUH.

[Migramysi icHyrTh y 0ararboX Traiy3siXx IpaBa, Xoda 1 HE B KOXHIH.
31e0ibIIoro BOHAa YTBOPIOETHCS HANIIUPIINX 32 00CSTOM HOPMAaTUBHOTO Martepiairy
rajxysei mpasa. ['amysi nmpaBa, Uit IKHX HeXapaKTepHi 3HaUHI 00CATH HOPMATHBHOTO
MaTepiaidy, HE MaloTh y CBOEMY CKJali miaramysed npaBa. OmHak 3a 00’ €KTUBHOL
moTpedu B PEryJIOBaHHI CYCHIJTbHUX BITHOCHH Ta PO3BUTKY HOPMATHBHOIO
Marepialy, miAragy3b IpaBa Mo)kKe HaOyBaTH XapaKTep CaMOCTIHHO Traiy3i Hpasa.
Hampuknan, ciMeliHe paBo BHOKPEMIIIOCH 3 TaTy3i ITUBIIEHOTO MpaBa.

30BHILIHIM BUPaXXEHHSAM Miraiy3i rpaBa € HasBHICTb Y Hill TaKOl rpynu HOPM
IIpaBa, 10 OXOIUTIOIOTH 3aralbHi MPUHIUIIOBI ITOJI0XKEHHS, BIACTUBI AEKiTBKOM (aye
HE BCIM) IHCTUTyTaM i€l ramysi. Hanpuknan, nideanysi yusinbhoeo npasa —
3000B’s13a]IbHE  MPaBO, CIHAJAKOBE TMpaBO, aBTOPChKE IMPaBO TOILIO; Mid2any3i
inancoeozo npasa — GAHKIBCHKE TIPABO, MOJIATKOBE MPABO°.

IHCTHTYT MpaBa — ye cucmema 8iOHOCHO CAMOCIMINHUX HOPM NPABA 8 MeXHCAX
nesHoi eanysi (nioeanysi) npasa, wo pecynioiomv OKpemy SAKICHO OOHOPIOHY 2pyny
63AEMO3ANENHCHUX CYCNITLHUX BIOHOCUH.

O3naku incmumymy 2any3i npaea:

— BIIOPSAZIKOBYE HE BCIO CYKYITHICTbh SIKICHO OJTHOPIJTHUX CYCITIJIbHUX BITHOCHH, &
OKpeMi BHIIOBI OCOOJIHMBOCTI (CTOPOHHU, O3HAKH) OJHOTO POy CYCIUIBHUX BiJHOCHH
a00 3milicHIOE 0COONMBI 3aBHaHHA, (YHKIII B I[bOMY pETyJIOBaHHI, TOOTO Mae
BUJIOBY OJTHOPIJHICTH COLIAIBHOTO 3MICTY;

— BOJIOJII€  BIJHOCHOKO  HOPMATHBHOK  CaMOCTIHHICTIO,  CTIHKICTIO Ta
ABTOHOMHICTIO (DyHKIIIOHYBaHHS, ajie Ha IHIIIOMY PiBHI, HK Tally3b IIPaBa;

! Honouzomnyso B. ®. Cuctema 06LIECTBEHHBIX OTHOLICHUH M MX TIPaBOBble HOPMBI (K BOMPOCY O CHCTEME MpaBa) /
B. ®. ITononponyio // Tpaposenenue. —2002. — Ne 4. — C. 88.

2 ToGpoGor JI. M. Tliaranysb npasa i KOMILIEKCHA Tally3b IIpaBa sK €JIEMEHTH CHCTEMH Npasa: NpoGIeMHi aciekTn /
JI. M. lo6po6or // HaykoBwuii Bichuk MixkHapoHOTO rymMaHiTapHOro yHiBepcutety. —2014. — Ne 11. — C. 27 - 29.

3 Koraneiiayk C. I1. Teopist iepkaBu Ta NpaBa : HaBY. MOCI6. /Ul MiATOT. 0 J€pK. iCUMTIB [ANs CTyA. BMUI. HaBY.
3aki.] / C. I1. Koraneitayk. I1. £ Ilichoii. — K. : KHT, 2011. — C. 235.
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— ¢opMyeThCs 00’ EKTHBHO, @ HE CTBOPIOETHCS IITYYHO; Ma€ BiJOCOOJICHICTD Bijl
IHIMUX {HCTHUTYTIB IpaBa — 0r0 HOPMH HE MOXYTh 3 BOJI Cy0 €KTa MPaBOTBOPUOCTI
MEepeMillyBaTUC B MEXIi 1HILIOTO IHCTUTYTY IPaBa;

— XapaKTepu3y€eThCs crenudiuHiCTIO 3aC001B IPABOBOTO PETYJIIOBAHHS;

— BTUTIOE ¥ CBOEMY 3MiCTi OCOONHBY IOPHIWYHY KOHCTPYKIIIO, JEsKi 3araibHi
TIOJIO>KEHHSI, €JTMHI IPHHIIAIIH;

—Ma€ MOXJIMBICTh (OPMYBAaTH 3arajibHi TMOHATTS Yy BJIACHHUX MeEXax, IO
JOIIOMAaraloTh 3a0e3MMedyBaTH BiACYTHICTh TPOTAIHH Yy PETYIbOBAaHHX HHUM
(IHCTHTYTOM TIpaBa) BiTHOCHHAX.

[IpenMeT perysroBaHHS Tany3i CIIBBIIHOCHTHCS 3 IMPEIMETOM PETyJIOBaHHS
iHCTMTYTY #K pim i BuA', amke Tady3i npaBa pETYNIOOTH CYCIIbHI BiJIHOCHHH
TIEBHOTO POAY, a IHCTUTYTH — KOHKPETHOTO BHAY. ['0TOBHE IpHU3HAYEHHS IHCTUTYTY
MpaBa MoJIsira€ B TOMY, 00 Y MEXax CBOEI IPYIH OJHOPIJHUX CYCHIIBHUX BiJIHOCHH
3a0e3MeYNTH HJTICHE, BITHOCHO 3aBEpIIEHE iX yIOPSAKYBAHHS.

Buou incmumymie npaea:

—3a 2any3e8010 NPUHATIEHCHICMIO: [HCTMUMYMU KOHCMUMYYIUHO20 npaga —
IHCTUTYT TPOMaSIHCTBA, IHCTUTYT BUOOPUOTO MpaBa, IHCTUTYT MPE3UICHTCTBA TOIIO;

iHcmumymu — yugiibHo20  npaéa  — IHCTUTYT  KyHIBII-IPOJaxy, I1HCTHTYT
IPEICTABHUITBA, IHCTHTYT CHAJKyBaHHS, IHCTHTYT BiJUIKOXYBaHHS IIKOJIH,
IHCTUTYT [apyBaHHSl TOILIO; IHCIMUMYMU KPUMIHATLHO20 NpA6éd — THCTUTYT

HEeoOXigHOI O00OpOHW, IHCTUTYT KpaiHBOI HEOOXiJHOCTI, IHCTHTYT CIIBYYacCTi,
IHCTUTYT CYAMMOCTI TOILO; IHCMUMYMU eKOJI02iYH020 Npaeéa — THCTUTYT TIpaBa
BJIACHOCTI Ha MPHUPOJIHI pECYpPCH Ta 00’ €KTH, IHCTUTYT MPUPOJOKOPUCTYBAHHS TOILIO;

—3a (yyHKYioHANbHUM NPUSHAYEHHAM Y MEXAHI3MI RPABOGO2O PezyI0GAHHA:
pezynsimueni (npagoecmano6iooyi) — THCTUTYT 3aCTOCYBaHHS 3aXO[iB (Di3MIHOTO
BIUTUBY, CIEIIaJIbHUX 3aC0O0IB 1 BOTHEMaabHOI 30pOi paliBHUKAMU MUTILIT; 0XOpOHHI
(npasooxoponni) — IHCTUTYT aAMIHICTPATUBHUX IIPABONOPYILICHB, IO MOCATAIOTH Ha
BJIACHICTb;

— 3A/1eMHCHO 610 eIeMEHMHO20 CKady: npocmi (2aiy3esi) — NOENHYOTh TOI0HI
HOPMH TIpaBa B CEpeJIiHI AKOICh IEBHOI Talys3i npasa (HaIpHUKIaj, IHCTUTYT 3aCTaBU
B I[UBUIBHOMY TIpaBi); CKIAOHI (KOMWAEKCHI, Midceany3esi) — CKIAJIalOThCS 3
CYKYITHOCTI BiZJHOCHO BiZIOCOOJICHMX HOpM IIpaBa Pi3HUX Tany3ed 1 crnpsMoBaHi Ha
pEryJoBaHHS MEBHOI Tpymu (BUIY) B3a€EMO3ATEKHUX CYCHITBHUX BiXHOCHH
(HampuKyan, IHCTHUTYT BIIACHOCTI CKJIaJalOTh HOPMH KOHCTHUTYWIHHOI, IUBIIBHOI,
KpUMIHAQJIBHOI Ta 1HIIKX raty3ei npasa);

—3a Xxapakmepom ado 3a cyOOpOUHAUIEI) Yy RNPABOGOMY peZyIO6AHHI:
iHcmumymu mamepianibhozo npasa (HapUKIa], IHCTHTYT MHOXKUHHOCTI 3JI0YHHIB);
IHCmumymu npoyecyaivHoeo npasa (HapuKIaja, IHCTUTYT 3aKPUTTS KPHMIHAJIBHOTO
MIPOBAJ)KCHHS).

OTxe, cucteMa IpaBa — IIe HE IIPOCTa CYKYNHICTH abo CyMma eJIeMEHTIB, a
LUTICHE YTBOPEHHS, HAIUJICHE KOHKPCTHHMH  BIIACTUBOCTSMHM,  3B’s3KaMH,
BHYTPIIIHBOIO CTPYKTYPOIO, IIO 3YMOBJEHA CYyCHUIBHUMH BiJHOCHHAMHM, IO

! JTyk’siments JI. MeTO/I0JIOTiUHI acIeKTH BU3HAYEHHS CTPYKTypH cuctemu mpasa / JI. Jlyk’swenn / TlinnpueMuunTso,
rocmoaapctso i mpaBo. —2006. —Ne 3. — C. 8 - 9.
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CKIIJIUCSA B CYCIIJIbCTBI Ta HAI[lOHAIBHUMH, ICTOPUYHHMHU, KYJIBTYpHUMH a0o
IHmmMME  comianbHUMHK  (pakTOpamm. 3BaxalouM Ha Te, IO CHCTEMa IIpaBa
XapaKTepU3y€eThCsl TUHAMIYHICTIO, 3[ATHICTIO 3MIHIOBATH CBOK  BHYTPIIIHIO
oprasizaifito miJ BIUIMBOM 30BHIIIHBOTO CEpPEIOBHUIIA MOpYIIeHA MpodIeMaTuka
nmotpedye TOAATBIIOr0 MOTTUONIEHOr0 BHBYEHHS Ha T IIUPOKOMACIITAOHOT
IIPaBOBOI pedOpMHU.

6.3 Cucrema 3aK0HOAAaBCTBA Ta ii CNIBBiAHOLIIEHHS i3 CHCTEMOIO NIpaBa

IIpobmema CHIBBIJHONICHHS CHCTEMH 3aKOHOAABCTBA 3 CHCTEMOIO IIpaBa
akTuBHO mopymyBanacs y 70 — 80-x pokax XX cr. Ilornpu OypXJMBHiI pO3BUTOK
Cy4acHUX IOpPUIAMYHHMX PO3BIJOK y Wil cdepi 1 OUCKYCis HE BTpaTWia CBOET
aKTyaJbHOCTI ¥ noHMHI. OMHI€I0 3 MPUYUH TaKol CHTYyalii € IePEOCMUCIICHHS 3MICTY
LIUX KaTeropii i BiICYTHICTh HOPMATUBHOTO BU3SHAYCHHS MOHSTTS «3aKOHOJAABCTBOY.

[HTepperamnis MOHATTS «CHCTEMa 3aKOHOJABCTBA» € JOBOJI ILTIOPATiCTHYHOIO
cepe]] HayKOBIIIB. 3/1e0LTBIIOTO MMOHATTS «CHCTEMA 3aKOHOAABCTBA» PO3TILAIOTE Y
TAaKUX OCHOBHUX 3HAUCHHSX:

—) 6y3bKOMYy pO3YMiHHI — SIK IUIICHa CYKYNHICTh 3aKOHIB, NPHUHATHX
YIIOBHOBaXXEHUMH Cy0’€KTaMU;

— ¥ WUPOKOMY PO3YMIHHI — SIK LITICHA CYKYITHICTh YCIX YIMOPSAKOBAHUX TIEBHUM
YHHOM HOPMATHBHO-TIPABOBUX aKTIB (3aKOHIB 1 MiJ[3aKOHHUX HOPMAaTHBHO-TIPABOBUX
aKTIB).

O3naku cucmemu 3aK0H00a6CcmMéa:

—€ yinichoro  (CUCTEMHOIO,  BHYTPIIIHBOY3TO/KCHOK),  a/lKe  KOXKCH
HOPMATUBHO-TIPABOBHI aKT X04a W Ji€ CaMOCTiiHO, aje BiIIIOBIAHO O THX LiJeH i
3aB/IaHb, 110 3aKPIMJIeH] B iHITMX HOPMaTHBHO-IIPABOBUX aKTaXx;

— € iepapxiynor, WO 3HAXOMUTHh MPOSB Yy CYOHApPSAAHHMX 3B’SA3Kax OJHOTO
HOPMAaTHUBHO-TIPABOBOTO aKTa 3 iHITMMH HOPMATHBHO-IIPAaBOBUMH aKTaMH;

— € iHmezpamugnoo, MO NPOSBISETECS B TOMY, III0 BOHA OJHOYACHO BUCTYTIAE i
JDKEpENIOM TpaBa, i OpMOI0 HOoro iCHyBaHHSI.

CTpyKTypa cHCTEeMH 3aKOHOAABCTBA — ye 3VMOGIEHA CUCMEMOI0 npasa
GHYMPIWHA OpeaHi3ayis HOPMAMUGHO-NPABOGUX AKMIG, WO GUPAICAEMbCA 6 iX
€onocmi, 00 eKmugHoCcmi, GUIHAYEHOCMI, d MAKOJNC Y PO3NOOINi 3aKOHIG I
NIO3AKOHHUX ~HOPMAMUBHO-NPABOBUX AKMI6 3d  2any3AMu Ma IHCMUmMymamu
3axonodascmea’.

Buou cmpyxkmypnoi opzanizauii 3axkonooascmea:

1) cybopounayitina, abo icpapxiuna (6epmuxaibHa) — 3YMOBJIECHA Pi3HOIO
IOPUANYHOIO CHJIOI0 HOPMAaTHBHO-IIPABOBUX aKTiB, IO 3aJIEXHUTH NEpexyciM Bix ix
pi3HOBHIY (3aKOH 4YM IIiJI3aKOHHUH HOPMATHBHO-IIPABOBMH akT) 1 Bix Micus
MPaBOTBOPYOTO OpraHy, SKWUH MpuiiMae BIAMOBIJAHI aKTH, B amapari JIepiKaBH.
KoHCcTHTYmis Mae HaWBHINy IOPHAWYHY CHIYy Ta CTAaHOBUTH IIEPIIOOCHOBY
3aKOHOJABCTBA, Hali HWIOyTh KOHCTHTYIIi{HI, 3BHYaifHI 3aKOHW, B TOMY 4HCIi H
KOJICKCH, Ta IiJ3aKOHHI HOPMAaTHBHO-TIPaBOBI aKTH, 10 BHIIAIOTHCS HA BUKOHAHHS

! Teopis nepxabu i npasa. Akagemiunuii kypc : mipyd. / [O. B. 3aituyk, A. I1. 3aeus, B. C. XKypascbkuii Ta in.] ; 3a
pen. O. B. 3aituyka, H. M. Ownimenko. — 2-e Bu1., mepepo6. i gomnos. — K. : IOpinkom Intep, 2008. — C. 397.
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3aKOHIB 1 HE TIOBUHHI IM CyNepEYnTH;

2) eanyzesa  (eopusommanvha) —  BimoOpakae  TMONLI,  PO3TAalIyBaHHS
HOPMAaTHUBHO-NIPABOBHX AaKTiB BIANOBIIHO 10 IHpEAMETa IIPABOBOTO PETYIIOBAHHS
CYCIIJIbHUX BIJIHOCHH. 3a 00CSrOM HOPMAaTHBHOI'O Marepially B MEXaxX Iajly3eBOro
CTPYKTYpPHOTO  <«3pi3y» CHCTEMH 3aKOHOJABCTBA BHOKPEMIIOIOTH  Taly3b
3aKOHOJABCTBA Ta IHCTUTYT 3aKOHOHABCTBa. ['aldy3s 3aKOHOZaBCTBA — ye
BHYMPIUWHBO Y32002CEHA CYKYNHICMb HOPMAMUBHO-NPABOSUX AKMIB, 00 €OHaAHUX 3a
nesHUMU chepamu npasoeoeo pe2ynioanHs CYCRIIbHUX GIOHOCUH. SIK TIpaBuUIIo,
HOUTICHOCTI Ta Y3TO/DKEHOCTI Taimy3i 3aKOHOJABCTBA HANAE KOMU(IKOBAHHNA
HOPMATHBHO-TIPABOBHI aKT — KOJEKC. BHyTpiliHIO Oy[OBY raiy3i 3aKOHOJaBCTBa
CKJIaZIafOTh IHCTUTYTH 3aKOHOJAABCTBA, 1O Pecyiolonb NeGHy CHMOPOHY 0OHOPIOHUX
cycninbHux 6i0HocuH. IHCTUTYT 3aKOHOJABCTBA MOXKE OYTH Taly3eBHM a0o
Mixrany3eBuM. [Ipy IbOMy B OJJHMX BHITaJKaxX Tajy3i IpaBa MOBHICTIO 30iraroThes 3
ramy3siMd 3aKOHOJIABCTBA: LUBLILHOMY IIPaBY BiAIOBia€ MUBLIbHE 3aKOHOJABCTBO,
KPUMIHATEHOMY — KpHMIHAJIBHE; B IHIIOMY BHIIQAKy — ICHY€ raly3b IIpaBa, a raiysi
3aKOHO/IaBCTBa Hemae (HANpPHKIAJ, MOpPCHKE IpaBO €, a BIAMOBIAHOI Tamy3i
3aKOHOZABCTBA HE ICHYE), OCKUIbKH BiACYTHIH Koau(iKoBaHWH HOPMATHBHO-
npaBoBUi akT. OKpiM TOTO, Ha OCHOBI OJHI€l Tamy3i IpaBa MOXYThb iCHyBaTd
JIEKiJIbKa Tay3el 3aKOHO1aBCcTBA. Hanpukias, y KOHCTUTYLIHHOMY TIPaBi BUIUISIFOTH
BuOopue, iH(popMaliliHE 3aKOHOJABCTBO TOIIO. [, HapemrTi, OKpemi Tamy3i
3aKOHOJJABCTBA MOXKYTh HE MAaTH BIINOBIMHOI raiy3i IpaBa, HAaIPHKIAJ, MHTHE Ta
TICHCIHHE 3aKOHOABCTBO;

3) peoepamuena (OeporcasHo-opeanizayitina) —  pO3rIsAAaEThcs K
OpraHi3aIlifHU{ MPUHINI, 0 BHUIUIMBAaEe 3 QenepaTHBHOI (HOpMU IEp>KaBHOTO
ycTporo, sKMH nepenbadae HAsBHICTH JIBOX OCHOBHHX pIBHIB 3aKOHOJABCTBA!
(denepaTBHOrO (3araJibHOJICPKABHOTO) Ta 3aKOHOAABCTBA CYO’ €KTiB Qeneparii
(HampuKIaj, CTPYKTypa CUCTEMH 3aKoHonaBcTBa DPH)!.

Kateropii «cuctema mmpaBa» Ta «CHCTEMa 3aKOHOJIaBCTBA» € OJHOTIOPSIKOBUMH,
a HE TOTO’)KHHUMH, 30KpeMa BOHU BHUPAXKAKOTh CTPYKTYPY 3MICTY 1 CTPYKTYpy hopmu
00’ €KTUBHOTO ITpaBa Bi/AMOBiTHO.

CuHHTe3yI04YH JyMKH JOCHITHUKIB IOAO NHUTAHHS CIIBBITHOIICHHS CHCTEMH
IpaBa Ta CHCTEMH 3aKOHOAABCTBA, BBAKAEMO 3a HEOOXIiZHE 3ayBa)KHTe, IO BOHU
XapaKTepH3yIOTh CYTHICTb OJHOTO SBHUINA — IIPABA, 1 CRi6BIOHOCAMbCA Mik COOOI0 K
smicm 1 popma. BogHOUAC MiXK HUIMH ICHYIOTB 1 CYTTEBI 6i0MiHHOCHI:

1. Cucrema mpaBa € HEBUJAMMOIO, OCKUIBKH PO3KPHUBA€ BHYTPIIIHIO OYIOBY
[papa, a CHCTeMa 3aKOHO/IABCTBA € BHIMMOI0, 30BHILIHBOK (JOPMOIO CHCTEMH IpaBa.

2. CucteMa IpaBa € CyKyIHICTIO MPaBOBHX HOPM, a CHCTeMa 3aKOHOJABCTBA —
CYKYITHICTIO HOPMaTHBHO-IIPABOBHUX aKTIB.

3.V cucremi mpaBa HOPMH TMIpaBa JIOTIYHO PO3MOAUICHI 3a Taly3siMH,
MATATY3s MU Ta IHCTUTyTaMH. Y CHCTEMi 3aKOHOJaBCTBA HOPMATHBHO-TIPABOBI aKTH
00’€/THaHI 3a TaITy3sIMH 3aKOHOJIABCTBA, SKi IO/UICHI Ha IHCTUTYTH 3aKOHOIABCTBA.

4. Cucrema mpaBa CKIamaeTbcs 3 Tamy3eil mpaBa, copMOBaHMX Ha OCHOBI

! Tycapes C. JI. Teopist npasa i nepxkasu : Hasu. noci6. / C. JI. I'ycapes, A. lO. Oniitnuk, O. JI. Ciocapenko. — K. :
IpaBoBa eanictp, 2008. — C. 116 — 117.
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€IHOCTI MpeaMeTa i MeToJa MPaBOBOTO PEryJIOBAaHHS, a CHCTEMa 3aKOHOJAaBCTBA
OXOILTIOE TaTy3i 3aKOHOIABCTBA, B SIKUX BIJICYTHIM METOX PErylIOBaHHS, a IpeIMeT
pEryJoBaHHS € HEOAHOPIIHUM (rajdy3b 3aKOHOJABCTBA MOXKE MICTUTH HOPMH Pi3HUX
rany3eil mpaBa (KOMIUIEKCHI Taiy3i) a00 CTBOPIOBATHCS HA MIATPYHTI IHCTUTYTY abo
miaramysi npaBa. MOXIIHBIM € BapiaHT, KOJIM TaTy3b 3aKOHOJABCTBA iCHYe 0Oe3 ramysi
npaBa (HaIPHKJIa]], MHUTHE 3aKOHO/IaBCTBO).

5. Cucrema mpaBa Mae JIMIIE TOPH3OHTAIbHY (Tany3eBy) OyIOBY, a cucTeMa
3aKOHOJABCTBA MOXKE MaTé OyIOBY 1 TOpM3OHTANBHY (Taly3eBYy), i BEpTHKAIBHY
(iepapxivHy).

6. IlepBUHHUM €JIEMEHTOM CHUCTEMH IpaBa BUCTYIAa€ HOpPMa IpaBa 31 CBOEIO
CTPYKTYpOIO: TilOTe3a, IUCTIO3UIs, CAaHKLis, a IEePBHHHUH EJIEMEHT CHCTeMHU
3aKOHOJIABCTBA — CTATTS 3aKOHY, SIKA MICTUTH HOPMAaTHUBHE PO3IOPSUKEHHS, KOTpE,
SIK TIPaBUJIO, HE MICTUTh Yy COOi BCi TpPU CTPYKTYPHi €JIEMEHTH JIOTIYHOi MPaBOBOI
HopMmu. HopMmaTuBHE pPO3MOPSIKEHHS HEPIOKO CKIAAAEThCA JIMIIE 3 TINOTe3H 1
CaHKIII{; TUCITO3MIIiS MOYXKE MICTUTHUCS a00 B IHIIIH CTATTi FOTO 3aKOHY (BiICHILHHNA
croci0 BuKIaay), abo B iHIIOMY NMPaBOBOMY aKTi (OJIaHKETHHWI CHOCIO BUKIAmy).
3aKkoHH, 0 BKIIIOYAIOTH HOPMH Pi3HUX raiy3ed mpasa, 3a0e3MeuyIoThCsl CAaHKIISIMH,
SIKI BUKJIAJCHI B IHIIMX HOPMATHBHO-TIPABOBHX aKTaxX (HANpPHKIANA, 3aKOHH IPO
BJIACHICTb, MIANPUEMHHUIBKY JisIBHICTD TOLIO).

7. Cucrema mpaBa (opMyeTbcss O00’€KTHBHO, BiJIOBIAHO 1O PO3BUTKY
CYCIIJIBHUX BITHOCHH, a CHCTEMa 3aKOHOJABCTBA CTBOPIOETHCA B PE3YNbTATI
LIJIECTIPSIMOBAHOT iSIBHOCTI YIOBHOBAXXEHUX CyO’€KTIB, TOOTO Mae Cy0’€KTHBHUMA
MOMEHT.

8. CTpYKTypHi eeMEeHTH CUCTEMH TpaBa He MAIOTh 30BHIMIHIX PEKBI3UTIB: Ha3B
PO3IiNiB, cTaTeil, IIaB Ta IHIINX YaCTHH, BIACTHBHX 3aKOHY. CTPYKTYpHI €leMEeHTH
CHUCTEMH 3aKOHOJIaBCTBA (HOPMATHBHO-IIPABOBI aKTH), K NPABUJIO, MAalOTh HAa3BH
po3miniB, TiaB, craTeil. BoHnm MoXyTs MicTUTH mpeamOynu, (GOpMyITIOBaHHS Linei i
MIPUHIMIIB, 3arajlbHi HOPMATHBHI BH3HAUCHHS, IO CKJIQJAIOTH 3aralbHy YacTHHY
TOLIO.

Orxe, cucreMa 3aKOHOJABCTBA € TOJNOBHOIO, ajle HE €JUHOKI (OpMOIo
ICHyBaHHS CHCTEMH IIpaBa, OCKIJIBbKH:

1) mpaBo MOXe iCHyBaTH J0 3aKOHOJABCTBA, KOJIM BOHO ()OPMYBAJIOCS 3aBISKU
3BMYasM, SKi MATPEMYBAlNCA TUTBKH-HO  BHHHUKIOIO  JEpXkaBoro  (T. 3B.
«JI03aKOHO/IaBYE TIPABO»);

2) mpaBO iCHY€ T03a 3aKOHOJIABCTBOM: NPUPOJHI TMpaBa JIOJWHU MaloTh
MpaBOBHI  XapaKTep HE3aJeKHO Bi 3aKkpilsieHHs I1X y 3akoHi (T. 3B.
«TI03a3aKOHO/IaBYE TIPaBo») ..

3BakalouM Ha 3a3HAYCHO BHINE, Taly3b IIpPaBa Ta Taly3b 3aKOHOJABCTBA HE
3aBXIW CHiBNAAalOTh. IIpuuunu po3oircnocmi deakux zanyseil npasa ma 2anyseii
3aKOH00A6CMEa 3600AMbCA 00 MAKO20:

— 00’€KTHBHO HE MOJKJIMBO BHPA3HTH 3MICT KOKHOI OKpeMoi ramy3i mpaea B
OIHOMY HOPMaTHBHO-IIPAaBOBOMY akTi. 30ir ramysi mpaBa Ta ramxy3i 3aKOHOJAaBCTBA
MOJJIMBUH TOJI, KOJM OCTaHHS TPEJICTABIICHA aKTaMH OJHIET IOPUANIHOT CHIH —

! Ckakyn O. @. Teopis nepsxasu i mpasa : nigpyd. / O. @. CkakyH ; mep. 3 poc. — X. : Koncym, 2006. — C. 253 — 254.
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3aKOHAMH, 1 KUIBKICTh aKTiB HEBEIHMKA. 31eOiIbIIOT0 3MICT rajly3i MpaBa BUPKEHUI
y YHCJICHHUX HOPMAaTHBHO-TIPAaBOBHX aKTax;

— 3QJIOKHICTh CHCTEMHM 3aKOHOAAaBCTBa Ta (OpPMYBaHHS 1ii raiy3eidl BiX
LIJIECTIPAMOBAHOT AISIIBHOCTI Cy0’€KTiB 3 iX cucTeMaTH3allii, iHTepeciB JepKaBH,
motped FOPUAWYHOI NMPAKTHKH, PIBHA PO3BUTKY IOPUINYHOI HAYKH, 3aKOHOJABYOI
TEXHIKH;

— NIEPEOCMUCIICHHS, OHOBJICHHS, BJIOCKOHAJEHHS 3aKOHOAABCTBA BHACIIIOK
1oro mepeopieHTamii Ha JEMOKpPATWYHI LIHHOCTI: a) IMOCTiOBHA JEMOKpATH3aLlis
mopsaky  (opMmMyBaHHS Ta  (YHKIIOHYBaHHS  3aKOHOJABYMX  OpraHiB, IX
npodecionamizaiis, 3abe3MeYeHHs BHUCOKOI SKOCTI 3aKoHiB; 0) GopMyBaHHS
TPOMAISTHCBKOTO CYCIiJIbCTBA, IPABOBOI CHCTEMH B HANpsMi PO3BUTKY COMLIalbHOT,
IIPaBOBOI JIep>kaBH, OXOPOHH Ta 3aXHCTy TpaB i cBOOOM JIIOMWHM Ta TPOMAJSHHHA.
PesynbpraromM 1bOro mpolecy € BTIJICHHS Y NMPaBOBY MAaTEpil0 paHillle HEBITOMHUX
TEOPETUYHUX KOHCTPYKIiH, (opMyBaHHI HOBHX Taly3edl Ta iHCTHTYTIB
3aKOHOJIABCTBA;

— Opi€HTYBaHHSl CUCTEMH 3aKOHOJABCTBA HE JIMILE Ha rajys3b Ipasa, ajge il Ha
raimy3b Jep)KaBHOI TisUTBHOCTI Ta AepkaBHUN ycTpiil. Lle HeMuHy4e NpuU3BOIUTH 1O
MOSIBH KOMIUTEKCHUX TaTy3ei 3aKOHOAaBCTBA, SIKi HE BIIOOPaXKaroTh Tary3i mpasa;

— OOYMOBJIEHICTh CHUCTEMH 3aKOHOJABCTBAa (HOPMOIO JAEPIKABHOI'O YCTPOIO
kpaiau (Qenepauii), mo nependayae HAsIBHICTh y KOXHIA Tamy3i HOPMAaTHBHO-
MPaBOBUX AKTiB SIK Ha PiBHI (eepartii, Tak i Ha piBHi cy0’ eKTiB (emeparii'.

Hopma mnpaBa Ta cTaTTs HOPMATHMBHO-NIPABOBOIO AKTa SK IEPBUHHI
€JIEMEHTH CHCTEMH MpaBa Ta CHCTEMH 3aKOHOJABCTBA BiAMOBITHO MAalOTh TaKi
BapiaHTH B3a€MO3B’A3KY:

— HOpPMA TIpaBa Ta CTAaTTd HOPMAaTHBHO-IIPABOBOTO aKTa 30iraioThcs, TOOTO B
MeXaxX OJHI€i CTaTTi HOPMATHBHO-NPABOBOT'O aKTa MICTATBCA BCi CTPYKTYpHI
€JIEMEHTH HOPMH TIpaBa: TiloTe3a, AUCTIO3UIIis, CAaHKIIis;

— B OJIHIH CTAaTTi HOPMATHBHO-IIPABOBOT'O aKTa MIiCTHTHCS KiTbKa HOPM ITpaBa;

— HOpMa MpaBa PO3TAIIOBYETHCS B PI3HUX CTATTAX, TOOTO CTPYKTYPHI €IIEMEHTH
OJHi€T HOPMH IIPaBa MICTATHCS B PI3HUX CTATTAX HOPMATUBHO-IIPABOBOTO aKTa.

3Ba)kalouy Ha CIiBBIJHOIICHHS HOPMH IpaBa Ta CTATTI HOPMATHBHO-IIPABOBOTO
aKTa, CJiJl BUOKPEMUTH CHOCOOU GUKNAOY HOPMU RPABA Y CIAMMAX HOPMAMUGHO-
npagosux akmis:

1. 3anesxncno 6io noenomu euxknady:

— NOBHULl (npaAmuil, Gu3HaweHutl) — y craTTi abo 1i 4YacTHHI MICTATBHCS BCi
HEOOXiZIHI eIeMEHTH HOpMH TpaBa 0e3 BiACWIaHb [0 iHIIMX cTaTeld HOPMAaTHBHO-
IIPaBOBOTO AKTa;

— gi0cunvbhull (8i0cunounull) — y CTaTTi abo T 4YacTHUHI MICTAThCS HE BCi
€JIEMEHTH HOPMH MpaBa, AJsl IX 3alOBHEHHS € MOCHIAHHS A0 iHIIUX CTaTed IbOro
HOPMAaTHBHO-IIPAaBOBOTO aKTa, 1€ MICTATHCS BIJOMOCTI, IKUX HE BUCTAYAE;

— bnankemuuti — y crarTi abo il 4acTWHI MICTATBCSA HE BCi CJIEMEHTH HOPMHU
mpaBa, Ui iX 00’ €JHaHHS € TOCHJIaHHS He 0 KOHKPETHOI CTaTTi HHOr0 HOPMATHBHO-

! Axryasnbii npo6iemu Teopii AepxkaBu Ta mpasa : Hau. moci6. / [€. B. Binossopos, €. O. Tixa, A. M. 3aBanbuuit
Ta in.] ; 3a 3ar pea. €. O. I'igu. — K. : @OII O. C. Jlinkasx, 2010. — 260 c.
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MpaBOBOTO aKTa, a JO0 IHIIOT0O HOPMATHBHO-NPABOBOIO aKTa. BiaMIiHHICTH
OaHKETHOTO cHoco0y BHKJIQAy HOPMH IIpaBa y CTAaTTSIX HOPMAaTHBHO-IIPABOBOTO
aKkTa BiJ BIJCWJIBHOTO MOJSra€e B TOMY, IO 32 YMOBAaMH OCTAaHHbOI'O CIIOCO0Y
BKa3yeThCs KOHKpPETHa CTarTsa abo i1 4acTuHa, 0 SKOI BapTO 3BEPTATHUCH, 11100
3HAWTH BiACYTHI BIIOMOCTi NpO €IEeMEHTH HOpMH TpaBa. Llg crarTs BuKIaneHa B
TOMY X HOPMaTHBHO-TIPAaBOBOMY akTi. [Ipu OnaHKeTHOMY CIOCco0i — BiJICHJIaHHS JI0
KOHKPETHOI CTaTTi 3aKOHY HE HABOJUTHCS, & BIIICYTHIO 1HQOPMAILIIIO PO EIEMEHTH
HOPMH MIPaBa MOTPiGHO MIYKATH B iHIIOMY HOPMATUBHO-MPABOBOMY aKTi .

2. 3anesncHo 6i0 pieHa y3azanbHeHHA:

—abcmpakmHuuii  — 3MICT HOPMH IIpaBa PO3KPHUBAETHCS  3araliIbLHUMH,
a0CTpaKkTHUMHU, HE 1HHMBITyaTi30BaHIMH MOHITTSIMH, Y€pe3 POIOBI 0COOIMBOCTI;

— Kasyicmuynuii — 3MICT HOPMH TIpaBa PO3KPHBAETHCS 1HIWBITyalTi30BaHUMHA
MOHSITTSAMH Yepe3 MeBHi (akTh, BUMAJKK CYCIIIbHOT AIMCHOCTI.

OTxe, cucTeMa 3aKOHOJABCTBA Ta CHUCTEMa MpaBa € CKIATHUMHU IOPHINYHHUMU
KaTeTOpisMH, SKi PI3HATHCS 32 OKPEMUMH KPHUTEPIsIMHU, XapaKTePU3YIOUH MIPU IILOMY
PI3HI aCHEKTH MpaBa K PEryysaTopa CyCHiJIbHUX BiJTHOCHH.

6.4 CucremaTu3auisi 3aKOHOAABCTBA

3a pOKM HE3aJeKHOCTI OpraHd Aep)KaBHOI BIaaM YKpaiHH po3poOHIN Ta
YXBAIWIM YUMaly HHU3KY HOPMAaTUBHO-TIPaBOBUX akTiB. OHaK BITYU3HIHE
3aKOHOJABCTBO Ma€ BKpal CKIafgHI Ta CyHNepewINBI XapakTepucTHUKH. Lle
MOSICHIOETHCSL TUM, 10 pedOopMH, IIpoBeleHi B YKpaiHi, BUMaraioTh iHTEHCHUBHOI
3aKOHOTBOPYOCTI B KOHTEKCTI (hOpMyBaHHsI 0araTh0X MPUHIIMIIOBO HOBHX MPaBOBUX
IHCTHTYTIB, IO BIAIOBINAIOTH PEATFHUM yMOBaM PHHKOBOi €KOHOMIKH, KPUTEpPiIM
IIPABOBOI IepiKaBH, MXHAPOTHAM CTaHAAPTaM 3aXHCTY IpaB 1 CBOOO 0COOH.

VYockoHaJleHHs 3aKOHOJABCTBA YKpaiHM € OJHIE 3 HarajlbHUX MOTped
ceorozieHHs>. Cepell popm  POOCKOHANEHHA 3aKOHOOAECMEA BHOKPEMIIOIOThH
0OTOBOPEHHSI TPOEKTIB HOPMATHBHO-TIPABOBHX AKTiB, Y3TOJUKEHHS IIPOEKTIB
HOPMAaTHBHO-TIPABOBUX AaKTiB, €KCIIEPTH3Y MPOEKTIB HOPMATHBHO-IIPABOBUX AaKTiB,
mipnucanHs 3akoHIiB IlpeswnmeHToM YKpaiHH, AepXKaBHY PEeCTpalliio MiI3aKOHHUX
HOPMaTHBHO-IIPABOBUX AaKTiB BIIIOBIIHUMH OpraHaMH IOCTHIN{, HOBeNi3aImilo Ta
peBi3if0 YMHHMX HOPMATHUBHO-TIPABOBUX aKTIB, CKAaCyBaHHS HE3aKOHHUX YHHHUX
HOPMAaTUBHO-NIPABOBUX AaKTiB, odimiiHe HOpPMAaTWBHE TUIYMAadeHHS UYHHHHUX
HOPMAaTHBHO-TIPABOBUX  aKTiB, TIPUNWHEHHS YHHHOCTI HEKOHCTHTYIIMHUX 1
HE3aKOHHUX HOPMATHBHO-TIPABOBUX AKTIB CYJIOBUMHU PIlICHHSMH Ta CUCTEMATH3ALli0
HOPMATHUBHO-TIPABOBHX aKTiB>.

CucremaTHsalniss Mae Ha MeTi CTa0iIi3amilo MPaBOIOPSAAKY, IMEPETBOPECHHS
HOPMAaTHBHO-TIPABOBOTO  PETYJIOBaHHS Ha IHCTPYMEHT JUIA  3a0e3leucHHS
HOPMAJBHOTO JKUTTA CYCHiJIbCTBA Ta HAaWOULIBII e(EeKTUBHOTO  YIpPaBIiHHS

! Koraneifuyk C. I1. Teopis nepxaBy Ta npasa : HaBd. 1OCI0. IS THATOT. X0 AEPXK. iCOMTIB [JUIs CTYA. BHII. HaBd.
3aki.] / C. I1. Koraneitayk. IT. . ITicuoii. — K. : KHT, 2011. - C. 219.

2 Owuimenko H. M. Cucremarnsalis 3aKOHOABCTBA Ta IeHe3a KOPINOPATMBHUX HOPM B Ykpaini / H. M. Oniwenko //
INpaBoBa nepxasa. — 1999. — Bum. 9. — C. 127.

3 Tloropesos €. B. Kopudikauiiina gisibHicTs B MpaBoBiit cucTeMi YKpainu (3aralbHOTEOPETHUHMI acTEKT) : JHC. ...
KaHauaaTa opu. Hayk : 12.00.01 / IToropenos €sren Banentunosuu. — X., 2000. — C. 14.
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JIepKaBHUMU CITpaBaMU B iHTepecax ocoou'.

OcHhoenumu ynKyiamu cucmemamu3ayii €:

1) YMOXXIIMBIIIOE OTJISIHYTH BECh MAaCHUB YHHHOT'O 3aKOHO/IABCTBA;

2) BUSABIICHHS W YCYHEHHS HEY3IO/UKCHOCTEH, CYNEepEeYHOCTEH, MpOralnH
IIPAaBOBOTO PETYIIOBAHHS,

3) miABUIICHHS e()EKTUBHOCTI 3aKOHOIABCTBRA;

4) 3poOUTH 3aKOHOJIABCTBO 1H(GOPMAIIIHHO JOCTYMHIIINM, 3PYYHILIAM IJIs
BHUKOPHUCTaHHS;

5) cpusHHS BUBYCHHIO 1 TOCHIPKCHHIO 3aKOHO/IABCTBA;

6) NOKpaIlleHHsT  MPAaBOBOIO  BUXOBaHHS  IpomajlsH, (opmyBaHHS  ix
MIPaBOCBiIOMOCTI.

CucremaTmsariiss ~ 3aKOHOJABCTBA  CHpuse€  e(QEKTUBHOMY  3JifICHEHHIO
MPAaBOTBOPYOI  MIsUIBHOCTI, 30KpeMa BHSBICHHIO MNPUYHH  CYNEPEYHOCTEid,
HEBIAMOBITHOCTEH Yy HOPMAaTHBHOMY pETYJIOBaHHI Ta iX YCYHEHHIO, a TaKOX
3aCTOCYBAaHHIO ¥ peanizalii HOpMAaTHBHO-TIPABOBUX aKTIB 1 yMOB, CIIPIMOBAaHHX Ha
nomnimmueHHs iHdopManiiiHoro BIIMBY NpaBa Ha NPABOCBiOMICTb HOro cy0’ eKTiB>.

Haii6inpm mommpeHrMH B HAYKOBHX KOJaX € TaKi OCHOBHI MiIXOAW IIOJO
PO3YMIHHS MOHSITTS «CHCTEMATH3allisl 3aKOHOIABCTBA»:

1. JIismbHICTD, CHpSAMOBaHa Ha BIOPAIKYBaHHS, NPUBEICHHS 1O CHCTEMH
YHHHOI'0 3aKOHOJABCTBA LIIIKOM a00 HOro 4aCTUHU.

2. OcobnuBHil BUA YAOCKOHAICHHS HOPMAaTHBHO-TIPABOBUX aKTiB.

3. JisbHICTE 3 yHOPSIKYBaHHSA M YIOCKOHAJCHHS HOPMATHBHOIO Matepiary
LUIIXOM HOro OOpOOKM 1 pO3MillleHHS 3a KIACU(IKAIIHHUMKU KPHUTEPISMH, IO
OOMparOThCsl BIiANOBIAHO JO THX 3aBAaHb, SKi PO3B’S3YIOTBCS 3aBASKHA Ml
IISUTBHOCTI.

4. isnpHICT OpraHiB JepXKaBH Ta IHIIMX CyO’€KTIB 3 yMNOPSAKYBaHHS U
yIOCKOHAJICHHS 3aKOHOAABCTBA, NPUBEICHHS HOTO MO IEBHOI CHCTEMH IUISXOM
YIIOpSIIKyBaHHS 30ipHHKIB 400 CTBOPEHHS €TMHAX HOPMAaTHBHHX aKTiB.

5. JIisLTBHICTD 31 3BEJICHHS HOPMATHUBHO-IIPABOBUX aKTiB (200 iX €JIEeMEHTIB) y
LUTICHUH KOMILUIEKC.

6. LlimecipaMoBaHa MisIBHICTE KOMIIETCHTHHX CYO’€KTIB 3 YHOPSAAKYBAaHHS
HOPMAaTHUBHO-IIPABOBUX aKTiB Ui 3pPYYHOCTI KOPUCTYBaHHS HHMMH Ha TPaKTHIII,
YCYHEHHS MOXIIMBUX CYIIEPEYHOCTEH, HETOYHOCTEH, MPOralvH i B TaKWil CHOCiO
YIIOCKOHAJICHHS CHCTEMH 3aKOHOJIABCTBA B I[LIIOMY.

7. JisITBHICTh 3 YNOPSAAKYBaHHS Ta BJIOCKOHAJICHHS HOPMATHBHOI'O MaTepiany
OUIIXOM MOTO 30BHIIIHBOI 1 BHYTPIIHBOI OOpOOKHM 3 METOI MiATPUMaHHS
CHCTEMHOCTI 3aKOHOJIABCTBa Ta 3a0e3leueHHs Cy0 €KTiB MpaBa HEOOXiTHOIO
HOPMAaTHBHO-IIPABOBOIO iH(OPMAIII€TO.

Cucremaru3aniss 3aKOHOJABCTBA — L€ OisUIbHICMb 3 YNOPAOKVEAHHI mMda
B00CKOHANIEHHS.  HOPMAMUGBHO20 ~ MAMEPIANy  WUISIXOM 1020  308HIUWHbOI YU
BHYMPIUHBbOI 0OPOOKU 3G 8IONOGIOHUMU KPUMEPIAMU.

! Hukonaesa M. H. CucremaTusaius BeJOMCTBEHHbIX HOpMaTHBHBIX aktoB / M. H. Hukomaesa, T. H. Paxmanuna //
3akoH u BeioMcTBeHHbIe HopMaTHBHBIE akThl B CCCP : Tpynst 46. — M. : BHUMC3. — 1989. — C. 49.

2 Jlinkan B. A. Cucrematusauis indopmaniiinoro 3akononasctBa Ykpainu : [monorpadis] / B. A. Jlinkan,
B. A. 3ami3nsk ; 3a 3ar. pen. B. A. Jlinkana. — K. : ®OI1 O. C. Jlinkas, 2012. — C. 253.
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IIpeameTom cucTteMaTu3auii 3aKOHOAABCTBA € IOPHINYHI HOPMATHBHI aKTH,
TOOTO aKTH, SKi MIiCTSTh HOPMH TIpaBa.

B ropunnyHiii niteparypi 31e0UIbIIOI0 BUOKPEMIIIOKOTBCS 08d OCHOBHI NidXoou
o0 BuAiB (popm) cucremarusaiii. 3rigHO 3 nepuium nioxo0om BUAUIAIOTH YOTHPH
il Buam: xomudikariro, KOHCONigamito, iHKopHopamiro Ta oOiik. BixmoimHo 0
Opyeo20  BHOKPEMJIIOIOTBCS ~ BHHATKOBO  KoAu(ikalilo, IHKOpIopamio  Ta
KOHCOJI/Iallil0, BH3HAYAIOYM TNPU IOMY 001K SK HEOOXiTHWH eram 31iHCHEHHS
koauGikamiiftHOT MisSUTbHOCTI, TEeXHIUYHWHA 3aci0, CIPsIMOBaHWN Ha TOJETTICHHS
cHCTeMaTH3aIlii.

Knacudikamis cucremaruzanii 3aKOHOJIABCTBA Ha BIANOBIAHI BHIU Mae
YMOBHHUH XapakTep, OCKUIBKHA TMPHU MPOBEISHHI THX YHM IHIIMX CHCTEMAaTH3aliiHUX
poOIT KOMIIIEKCHO BHKOPHCTOBYIOTBHCS IPHHOMH Ta TIpaBHIa BCIX BHJIB
cucremarusanii. Came JOMiHYyBaHHS THX 4YM IHIIMX TPHHOMIB Ta TpaBui i
00yMOBITIOE MOKJIUBICTh BUOKPEMJICHHSI KOHKPETHOTO BHJly CHCTEMAaTH3AaIlii.

Komudikauia — ye odisnvnicms ynosnosaxcenozo 3axkonooaguozo opeawmy, o
noasieae 'y 3micmogiil nepepobyi HOpm npasa, nosé’s3aHux CHITbHUM NPeOMemoMm
pe2ynioeants ma ix 06’ €OHauHs @ EOUHOMY aKmi.

Koougixayis mae HU3KY ocobausocmett:

a) mpenMeroM KoaudikaliiiHoi oOpoOKM € KOHKPETHI HOPMH Ta IHCTUTYTH
paBa, HEe3aJIeKHO BiJl TOTO, B SIKUX aKTaX BOHH MICTHJIUCS PaHIIIe;

0) cucreMaTHYHMI BHWKIAA HOPM Ta IHCTHUTYTIB IIpaBa camMe I CTaHOBHTb
3aBJaHHs KoIu(iKallii;

B) y pe3ynbTaTi kKomugikaiii ykiamaeTbcsl He 30ipHUK HOPMATHBHHMX aKTiB, a
HOBHH €IWHUI 3BEACHUA NPABOBUH akT, SKAH O0OOB’S3KOBO 3aTBEPIKYETHCS
KOMIIETEHTHUM [PAaBOTBOPYMM OpraHom’.

Pesynbraramu kommudikanii € xodexc (KK Ykpainu, K Ykpainu, KYnAIl
Ta iHmmi); cmamym (CtaTyT aBTOMOOLIEHOTO TpaHcopTy, CTaryT 3aimi3Huis, CtaTyT
mignpuemMctBa, CTaTyT BHYTpIimIHBOI ciyx0m 30poitanx Cuin Ykpainu); nonoowcenus
(TTonoxeHHS TPO MPOXOIPKECHHS CIOYXKOM PSJOBUM 1 Ha4YallbHUIBKUM CKIIAJI0M
OpraHiB BHYTpIMHIX cnpaB); npasuna (IIpaBuma ROPOXKHBOTO PYyXY); OCHOSU
3axonodascmea (3akoH Ykpainu «[Ipo 0CHOBY HamioHaNBHOT Oe3neKkH YKpaiHm» Bij
19 uepBHs 2003 p.) Toio.

3a 06cazom po3pizHAIOTH KOAUIKaIii:

—3aeanbly — TPUMYCKAE CTBOPEHHS 3BEICHUX KOMU(PIKOBAHUX aKTiB IS
OCHOBHHUX Trally3eil 3aKOHOJABCTBA. 3araJilbHUM €JWHUM KOAW(DIKALIHHAM aKTOM
KOHCTHUTYIiHOTO TipaBa € KoHcTuTy1is;

— eanysegy — TIPUITyCKae 00’ €JHAHHSA HOPM IIpaBa IIEBHOI Tasry3i IIpaBa B CyBOPO
BcraHoBiieHOMy — nopsaky (LK Ykpainm, KK Vkpaiem Ta inmi). [amysesa
koauGikamis mociae MpoBigHE Micue cepel IHMHUX BHAIB Komudikamii Tomy, 1o
PO3MOMiisie HOPMaTUBHMI Marepiall BiAMOBIAHO JIO NMpeAMETa i METOXy IPaBOBOTO
PETYIIOBaHHS,;

— midiceanysegy (KOMIUIEKCHY) — TpUIyCKae oO0’€IHAHHA HOPM IIpaBa 3a

! I'panianos A. 1. TTporec cuctematnsanii Ta yHidikaiii 3akoHOaBCTBA i PO3BUTOK MPABOBOi CHCTEMHU YKpaiHu : JucC.
... KaHauara ropuA. Hayk : 12.00.01 / 'pauianoB Anaromiit Iroposud. — K., 2004. — C. 30 — 31.
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MPUHIIMIIOM PETYJIOBaHHS 3HAYHOI CYKYIHOCTI CYCIHIJIBHMX BIJIHOCHMH Yy cdepi
JepKaBHOI  MISUIBHOCTI, Taly3l TocmomapcTBa abo  COLiabHO-KYIBTYPHOTO
oynisaunra (IloBiTpsHMit komekc YkpaiHu, Kopekc ToproBoro MoperuiaBcTBa
VYkpainu Ta iHmi). Mixrany3eBa (KOMIUIGKCHA) KoAgudikalis € J0JaTKOBUM
HanpsMoM KoaudikamifHuX pooiT, IO MarOTh ICTOTHE 3HAYCHHS;

— cneyianbHy (BHYTPINIHBOTANy3€BY) — MpPHUIyCKae 00 €IHAHHS HOPM TIpaBa
KOHKPETHOTO 1HCTUTYTy a0o miaramy3i mpaBa meBHOI ramy3i (BogHwii komekc
VYxpainu, JlicoBu#t komekc VYkpaiHu TaiHmi). Sk 1 KOMIUIEKCHa KoauQikaris,
crienianpHa (BHYTPIIIHBOTATy3€Ba) KomUdiKaiis € HampsMOM KOIU(iKamiiHIX
poOIT, 10 JOMOBHIOIOTH TATy3€BY KOIUQIKAIIitO.

Ponp mpaBoOXOPOHHMX OPraHiB y TAKOMY Pi3HOBHII CHCTEMATH3aIlil MOJSTaE B
TOMy, II0 BOHH BHCTYMAIOTh Yy SKOCTI KOHCYJBTATUBHHX, IOPaIuuX, MOXYTh
HaJlaBaTH MPOMO3HIIii 100 CTBOPEHHS KOJAWU(IKOBAHUX aKTiB, UM NMPUHMATH y4acTh
y MiATOTOBI X MPOEKTIB.

[HKOpTIOpATlisl € BUHATKOBO 30BHIIIHBOI0 0OPOOKOI0 3aKOHOJABUOTO MaTepialry,
o0nikoM 1 o0’emHaHHAM #oro 0Oe3 3MiHM TEKCTy CaMUX aKTiB 3a 3a3Jalierilb
BH3HAUYEHNMHU O3HAaKaMH, 30KpeMa: IOpWAWYHA UYUHHICTH HOPMATHBHO-TIPABOBHX
aKTIB, XpOHOJIOTIYHA YK ai()aBiTHA TOCIIOBHICTh, CHCTEMHO-TIPEIMETHUH MOPSIOK
TOLIO.

O06’eqHaHHS WX TEKCTIB y 30ipHUKH (310paHHs) SIBJIIE COOOO TiJBKU 30BHIIIHIO
00poOKy HOPMAaTHBHHMX aKTiB, IO HE IIOPYIIye iX HOPMATHBHOIO 3MICTY:
30epeKeHHs] HE3MIHHUM HOPMATHBHOTO 3MICTY aKTa € TOJIOBHOK BiJMIHHICTIO
inkopnopauii Bix koxudikanii'.

Omxe, iHKOpHmopauisi — ye cnoci6 cucmemamusayii HOPMAMUGHO-NPABOGUX
akmis, wo noseae 6 00 €OHaHHI ix 3a neeHuM Kpumepiem Oe3 3MIHU 3MICHY HOPM
npasa.

Iaxopnopamnis Moxe OyTH:

* o¢hiyitinoro — 3IIACHIOETHCS BiJ IMEHI KOMITCTEHTHHX Jep)KaBHHX OpTaHiB
(manpuknan, «Bimomocti BepxoBHoi Pamu Ykpainuy);

* Heoiyilinolo — 3NIACHIOETHCS BHIABHUITBAMH, HAyKOBUMH 1 HAaBYAIBHUMH
3aKIIaIaMy, IPAaKTHYHHMH OpTaHaMH, OKPEMUMH CIIeIlialiCTaMH.

et Bum cucremMaTH3alii NIMPOKO  PO3MOBCIOKEHHA Yy  AiISUIBHOCTI
IIPaBOOXOPOHHHUX OPraHiB, MPUKJIAJOM MOXYTh BHCTyHaTH — JIOBITHMK CIimdoro,
JIOBiTHUK eKcIiepTa KPUMIHAIICTA, B IKAX 3BSICHO BHUTATU 3 HOPMATHBHO-IIPABOBHX
aKTiB, 10 PETYJIIOIOTh MiSUIBHICTH OKPEMOTO MigpO3/lly MPaBOOXOPOHHUX OPraHiB,
aJie Py [bOMY HISIKUX 3MiH JI0 CAMUX HOPM IpaBa HE BHOCUTHCS.

Koncominauis — ye cnocio6 (gopma) cucmemamusayii, wo nonseac 6
00 €OHAHHI KITbKOX HOPMAMUBHO-NPABOBUX AKMIE, WO Oitomb 6 OOHIl | mitl camiil
cghepi cycninbHux GIOHOCUH, 6 COUHULL HOPMAMUBHO-NPABOBULL AKM, K NPABUL0, 0e3
3MIHU 3MICY.

HoBuii 30inblIeHHH aKT IIJIKOM 3aMiHIOE HOPMATHBHI aKTH, IO YBIHILIM 0
HBOTO, OCKIJIBKH 3aHOBO MPUHMAETHCS KOMIIETEHTHUM TPABOTBOPYUM OPTaHOM 1 Ma€

! O6was Teopus npasa : yueb. mis opun. By3os / [1O. A. Jimutpues, U. ®. Kassmun, B. B. Jlazapes u p.] ; noa pen.
A. C. luronkuna. — M. : U3n-80 MI'TY um. H. D. Baymana, 1997. — C. 224.
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BracHi odiniiiHi pexpizuru'.

Crnemudixoro KoHcomimamii € Te, IO OCHOBHOI ii METOI0 € YCYHCHHS
MHO>KWHHOCTI HOPMAaTHBHO-TIPAaBOBUX aKTiB, IyOJIOBaHHS 4M KOJI3id HOpM IpaBa
TOLIO.

Koncomigamnis Mae sk cxX0xki 3 KoguQikamiero Ta IHKOPIOPAIi€0 PUCH, TaK i CBOT
cnenu@ivyHi O3HAKW, IO BIAPI3HAIOTH T Bif IHIIMX BHIIB CHCTEMaTH3aIll
3aKoHO/MaBcTBAa. Ha BiAMiIHY Bia iHKOpropallii, KOHCOMiZalis CHOpsSMOBaHa Ha
MiATOTOBKY OAHOrO a0 KiIbKOX HOPMAaTHBHO-NPABOBHX AaKTiB 3 BY3BKOTO KOJa
IIUTaHb IUITXOM OO’€IHAHHS B HHX IIPaBOBHX HOPM, SIKi MICTATBECS B paHiIre
BHJIAHMX HOPMATHUBHUX akTax. OKpiM TOTo, KOHCOJIiIallis 3aKOHOJJAaBCTBA MA€ JIUIIIE
odimiiHMA  XapakTep, OCKIIBKM  HOBOCTBOPEHHH  aKT  3aTBEPIXKYETHCS
YIIOBHOBR)XEHUM OpPraHOM, a BCi IHIN aKTH, HOPMH SKHX YBIMIIIM X0 HBOTO,
BHM3HAKOTHCA TaKUMHU, 1110 BTpaTwiu cuiy. [llogo BimMiHHOCTEH Bin xoaugikailii, TO
KOHCOJTZIallisi 3aKOHOAABCTBA OOMEXKYETHCS JIMIIE 30BHIIIHBOIO 0OpoOKoI0, a He
BHECEHHSAM, TIOPAJ i3 TUM, IIE 3MiH JI0 3MiCTy HOPMATHBHO-TIPABOBOTO aKTa’,

OTxe, cucTeMaTH3allisi BUKOHY€E HaJ[3BUYAHO BAXJIMBY POJIb Y OOJIIKY YHHHHUX
HOPMAaTUBHO-TIPABOBUX AaKTiB, NPH BWUAAaHHI HOBHX HOPM MpaBa, 3a0e3medyeHHi ix
Y3TOJDKEHOCTI, JIKBimamii MOBTOPIB 1 3acTapuimX HOPM, HAJIEKHOTO BHOOPY
Halle(eKTUBHIMINX 3acO0iB pEryNIOBaHHSA CYCHUIBHHUX BimHOocWH. [lo Toro ik,
CHCTEMAaTH3allisl 3aKOHOIABCTBA € BAXIIMBUM 3aCO00OM 3’ACYBaHHS 3MICTY HOPM
mpaBa 1 MPaBWIIBHOTO IX 3aCTOCYBaHHS KOMIETEHTHUMH OpPTaHAMH, BOHA CIIPHSE
PO3YyMIHHIO 3arajlHUX TPHUHIUIIB 1 3B’SI3KIB OKPEMHX 4YacTUH TmpaBa. SkicHa
CHCTEeMATH3allisl 3aKOHOIABCTBA AOTIOMArae 3aKOHOAABIIIO JOCSTTH PE3YJIbTATIB, SIKHX
BiH IIparHe, 3ac00aMH MIPAaBOBOTO PETYIIOBAHHS CYCILIBHHUX BiTHOCHH — CTBOPEHHAM
HEeoOXiJHUX YMOB JUTsl TOOYZOBH IIPABOBOTO CYCILTBCTBA.

KoHnTpoabHi nuTanns:
. Po3kpuiiTe 3MicT IOHATTS «KHOPMA IIPaBay.
. SIki 03HaKM XapaKTepU3yrTh HOPMY TipaBa’?
. lllo o3Havae (hopMarbHAa BU3HAUCHICTH HOPMH IIpaBa’?
. SIx MOXHA TOCATTH yIOCKOHAJIEHHS HOPMH TIpaBa?
. SIk xnacuikyroThCs HOpMH ITpaBa’?
. SIka cTpyKTypa IpaBoBOi HOpMU?
. SIxi Buam rinotes Bu 3HaeTe?
. SIxi BuM caHKLI# B 3HaeTe?
.Ski icHyIOTH ramy3i mpaBa B 3aJE€XKHOCTI BiI MpeaMeTy INpPaBOBOTO
peryioBaHHA?
10. Y 4oMy CyTHICTb KOMIUICKCHHX r'ay3ei npasa?
11.Mo € kputepieM pO3MOAINYy CHUCTEMH TpaBa Ha Taly3i, MiAramysi,

O 01N Nk~ W —

! O6uias Teopus mpasa : yueb. 1ist opua. By3os / [10. A. [Imurpues, U. ®. Kasbmun, B. B. Jlazapes u ap.] ; noa pes.
A. C. Iluronkuna. — M. : U3x-80 MI'TY um. H. O. Baymana, 1997. — C. 228.

2 Ilimuorsio M. I. Konconizauis sik Bua cuctematusauii indopmauiiinoro sakonopasctsa / M. L. Jlimuorio // TIpasosa
inpopmaruka. — 2012. — Ne 1 (33). — C. 15-24; [imuorino M. 1. OnoBu Teopii koHcouminauii iHpopmaniiiHoro
3akoHogaBctBa / M. 1. limyorno // IligmpuemHHITBO, rocmogapctBo i mpaBo. — 2012. — Ne5. — C.41-46;
Jimuorno M. I. Konconizanist KOHCTHTYLIHUX MONOXEHB 1010 iHGOPMALiHHUX MPABOBITHOCHH y 3aKOHOJABCTBI /
M. L. dimyormno // IlixnpueMHUITBO, rocnonapceTso i mpaso. — 2012, — Ne 6. — C. 39 — 42.
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IHCTUTYTH?

12. SIxi ocHOBHI NpUHINTH TOOYJOBH CHCTEMH IpaBa?

13.Y d4omy BigMIHHICTE Taly3eBOi, CyOOpIMHAIiHOI Ta ¢enepaTuBHOT
CTPYKTYPH CUCTEMH 3aKOHOJAaBCTBA?

14. SIxuM 9MHOM CIIBBITHOCATHCS CHCTEMa IIpaBa i CHCTeMa 3aKOHOIaBCTBA?

15. SIka CTpyKTypa cUCTEMH YKPaiHChKOI'O 3aKOHOJaBCTBa?

16. SIki icHyrOTh OCHOBHI ()OpMH cHCTEMaTH3allii HOPMATHBHHUX aKTiB?

17. SIxi icHYIOTh BHIOH KoauQikariin?

18. SIki icHYIOTh BHI¥M IHKOPHIOpAILii?
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TEMA 7. IPABOTBOPYICTb TA ®OPMU (JI’KEPEJIA) IIPABA

Y 6acamomanimmuiti i  Oumamiuniti  npaeosiii  cghepi  cycnirbemea
npasomeopuicme 3aumae npogione micye. Lle noscumioemvca mum, wo came
npasoOmMeopyicms 0ac HCUMML Npagy, NOPoOAHCYE, Gopmye i ogopmatoe tiozo. Lium
NOSICHIOEMbCA 3HAYHU CYCRINbHUL IHmepec 00 npagomeopiocmi. 3a pe3ynomamamu
npasomeopuoi pobomu, AKICMIO 3aKOHI8 MA HUWUX HOPMAMUBHO-NPABOBUX AKINI6
poonAMb  GUCHOBOK NPO  0epacagy 8 yilomy, Cmyninb il  O0eMOKpamuiHocmi,
yusinizoganocmi, KyibmyprHocmi. Jlloocbke cycninbcmeo 3a6xcou nomepnaio yepes
b6pak mouHux i O0oeepuleHUX piuleHb, Makoi OisIbHOCMI opeaHie Oepaicasu, 6
pesyromami AKOI CMEOPIIOMbCA HOPMU NPABA, NPABUIA NOBEOIHKU SPOMAOAH |
opeanizayiu. Iliosuwenns saxocmi npagosux piuielb, 3HUICEHHST 00 MIHIMATbHOZO0
PAxXyHKy HeeeKmuUSHUX HOPMAMUBHUX AKMI6 NOCMiliHe 3A680aHHA 3AKOHOOABYSL.
Bracne yum noscnioemuvcs meopemuyne i npakmuyHe 3HAYEHHs BUBYEHHS NPOOTeM,
SKI NOG AI3aHI 3 NPOYECOM CHGEOPEHHs HOPM Npasd.

7.1 IlpaBoTBOpUYicTh: cy0’€KTH, BUAM Ta cTAAIl

I[paBoTBOpUYicTL — ye o00Ha 3 ¢opm Oisnbhocmi Odepocasu 6 0cooi
KOMNnemeHmHUX Op2aHie, YCmMAaHO8 ma Op2aHizayil, sAKi YNOBHOBAJICEHI 8
nepeodayeHux 3aKOHOM GUNAOKAX 2omysamu, eudasamu abdo 600CKOHANIO8AMU
HOPpMAMUGHO-NPAGOGI akmu.

ComianbHe NpHU3HAYEHHS IIPABOTBOPUOCTI TIONISATA€ Yy BCTAHOBJICHHI ITEBHHX
CTaH/apTiB, BUMOT JI0 MPABOBOI MOBEIHKM YYaCHHKIB CYCHiJIBHUX BIJHOCHH, fKi (3
MO3UIll CYCHIBCTBA) € MpHUIyCTHMi, OakaHi abo HeoOXigHi (00OB’SI3KOBI M
3a00pOHEHi).

O3naku npaeomeopuocmi:

1. Ile axkTuBHA, TBOp4YA, MOCTa/AiIHHA AiISUIBHICTH YHNOBHOBXCHUX HAPOIAOM
Cy0’€KTiB.

2. Cy0’ekTaMy TIPaBOTBOPYOCTI BHUCTYINAIOTH IEpXKaBHI OpraHH, YIIOBHOBAXECHI
HeZepKaBHI CTPYKTYpH (OpraHH MiCIIEBOrO CaMOBPsIIYBaHHS, TPOQCIIKH), & TAKOXK
HapoJ P BUHECEHHI HOPMATHBHO-NIPAaBOBHX aKTiB Ha pedhepeHIyMN.

3.IIpaBoTBOpYa  MAiSUTBHICTH  3IIACHIOETBCS B MeKaxX  BCTAHOBJICHHX
MpoLeCyaJbHUX HOPM (TIpoLeAyp), o MicTiaThbcs B KOHCTUTYILII, periameHrax,
cTaryTax.

4. 3micTOM TIIPaBOTBOPUOCTI € MPUHHATTS HOBUX HOPM IIpaBa, CKaCyBaHHS abo
BIOCKOHAJIEHHS CTapuX.

IIpaBOTBOpPYICTh 3IIMCHIOETHCS Ha OCHOBI 3aralbHOBH3HAHHMX NPHHLUIIB, SKi
BU3HAYAIOTH CYTh i€l MIsTIBHOCTI, ii XapaKkTepHi PUCH Ta OCHOBHI HampsiMu. TakuMu
NPUHUUNIAMY €:

1. Bepxosencmeo npaea. IIpuHINT BEpXOBEHCTBA IpaBa BHHUKAE Ta iCHYE 3a
YMOBH, IO CaMe MpaBO ICHYe TMapaieilbHO 3 JEepXKaBOK, [isSUTBHICTD SIKOi
OB’ SI3y€THCS IIUM TPaBOM. Bk TOro, BOHO CTa0LIi3y€e MisUIBHICTH JepKaBH Ta ii
opraiB. Y pasi naHyBaHHS IpaB JIOJUHU B i€papxii mpas i IpaBoBOi CHCTEMH, CBOIO
peaizariiro 3HaXOAUTH IPHHITAIT BEPXOBCHCTBA IIPABA.
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2. /lemoxkpamuszm. 1leli NpuHIUMI BUSBISETHCS B MyOJIYHOMY YCTAHOBIICHHI i
3[iMCHEHHI BIIKPUTOTO TOPSAKY MiATOTOBKH 1 3aTBEPAKECHHS HOPMaTHBHO-IIPAaBOBUX
aKkTiB. Y meplily uepry WIAeTbCs Mpo JOCTYIHICTH 1 BIIKPUTICTh MiATOTOBKU 3aKOHIB
UL YKPaiHCBKOTO Hapony. Yce Le 3a0e3MedyeThesl aKTHBHOIO y4acTIO HApOIHHUX
JIeIyTaTiB, yCbOTO JAEMYyTAaTCBKOTO KOPIyCy, IIHPOKOI TPOMAJICBKOCTI B
MIPAaBOTBOPYOCTI, MAaKCHMAalIbHHM BpaxyBaHHAM Y 3aKOHOTBOPYMX PIIICHHIX
TPOMAJICHKO1 TYMKH, IHTEPECIiB IPOMA/IsH.

3. I'ymanizm. et npuaIUn nepeabadae CrpIMOBaHICTh HOPMATHBHO-IIPABOBHX
aKTiB Ha 3a0€3MEeUeHHS 1 3aXUCT MPaB i CBOOOJ JIFOAWHH, HA MaKCHMAIEHO MOXKIIHBE
3aJI0BOJICHHsI 11 JYyXOBHUX 1 MarepiampHuX moTped. I[IpaBOTBOpYICTH MOBHHHA
(dopMymmroBaTH, 3axXHUINATH 3arajbHONIOACHEKI LIHHOCTI, MPHUPOAHI IpaBa JIOIUHH,
CTBOPIOBATH TapaHTii, YMOBH 1 MeXaHI3MHU IX BTIICHHA B KUTTA. llell mpuHIUD
3HAWINOB BTUICHHS B TOCHIIOBHIM MPaBOTBOPYiH AisUIBHOCTI YKpaiHCHKOI JepKaBH.
KoxkeH HOpMAaTHUBHO-TIPABOBHM aKT MPUHMAETHCS 3 OTJISAOM Ha PiBEHb 3aXHCTY Ta
OXOPOHH IIPaB i CBOOO JTFOJMHH Ta TPOMAJSTHUHA.

4. 3akonnicmp. lleii npuHIMI € yHIBEpCAIBHUM 1 aApECyeThCs  SIK
MPaBOTBOPILAM, Tak i cy0’ekTaMm mpaBo3acTocyBaHHS. BiH BuMarae, mo0 3akoHH i
MiI3aKOHHI aKTH MNpUAMauCs JIMIIE B MeXaxX KOMIETEHIi BiIIOBiIHOTO
MPaBOTBOPYOTrO oOpraHy (YMoBHOBakeHOi ocoOu) i BiamoBimamum KoHcTuTymii,
3aKOHAM Ta aKTaM OiJIbIIl BUCOKOI FOPUINYHOT CHITH.

5. Hpodpeciiinicmp. 3a THMM TPUHIOUIIOM TIPABOTBOPUICTH  IOKIHMKAHA
MaKCHMAaJIBHO TOBHO BiJINIOBIJIaTH Ha3piIMM NoTpedaM CYCHJIBHOTO PO3BUTKY, HOTO
00’€KTUBHHM 3aKOHOMIPHOCTSIM, OYTH HayKOBO-OOIPYHTOBAaHOK, BpPaxOBYBaTH 1
BUKOPUCTOBYBaTH JOCSTHEHHS HAyKH 1 TEXHIKH, 0a3yBaTHCS Ha TEOPETHYHHX
po3podkax mpobieM, IO BHMAraloTh HOBOTO HOpPMaTHBHOTO pimeHHS. J[lo
HOPMOIIPOCKTYBaHHSI TIOBHHHI 3ajy4yaTHCS HAyKOBI YCTaHOBHM, (aXiBlli IEBHUX
ramy3el 3HaHb, 0COOIMBO BUCHI-IOPUCTH Ta MPAKTHKH.

CximamHICTh KaTeropii IpaBOTBOPYOCTI 3YMOBIIIOE PI3HOMAHITTSA KpHUTEpiiB il
KkJacudikauii:

3a cnocobamu npasomeopuocmi:

— 3aTBEepHKEHHS HOPMAaTHBHO-TIPABOBHX aKTiB i OTOBOPIB pedepeHIyMOM;

— NpUHHATTA a00 BHIAHHS HOPMATHBHO-IIPABOBUX aKTiB KOMIETEHTHUMH
JIep)KaBHUMH OpraHamMi. Y Cy4YacHHX JepikaBax ILedl BHA NPaBOTBOPUOCTI €
OCHOBHHM;

— CTBOPEHHS IPABOBHX MPELEACHTIB CYJOBUMH Ta aJIMiHICTPATUBHHUMH
opraHamu aep:kaBd. B YkpaiHi po3MOBCIOPKEHO Majio, a € OJHUM 3 OCHOBHHX Y
KpaiHax aHTJI0-aMepHUKaHCHKOI IIPaBoOBOI CiMT;

— YKJIQJICHHS HOPMAaTHUBHO-IIPABOBUX JIOTOBOPIB KOMIICTEHTHHMH IEp)KaBHUMU
opranamu (abo, 3 JO3BOJIy NIE€pXKaBH — IHIIMMHU CyO’€KTaMmu, 30KpeMa TPYAOBHMHU
KOJIEKTHBAMH );

— oiniiiHe BU3HAHHS JIEPHKABOIO MPABOBOrO 3BHYAI0 a0 PENIriiiHOT HOPMH SK
(dhopmu npasa.

3a ¢popmoro cmeoprosanozo npasa:

— 3aKOHOMBOPHICMb;

— ni03aKoHHY IPABOTBOPUICTb;
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— npeyedeHmHy PaBOTBOPYICT;

— 00208ipHy TIPAaBOTBOPUICTE.

3a cy6’ekmom npasomeopuocmi:

— be3nocepeonto  npagomeopuicmv  Hapooy  (cycninbcmea). e  Bun
IPaBOTBOPYOCTI 3iHCHIOETHCS B TIpoIiec pedepeHIymy;

— dene2o6aHa NPagomeopyicms — 1e HOPMOTBOPYA JiSUTBHICTh YITOBHOBKCHUX
OpraHiB Jep)kKaBu, SIKa 3IIHCHIOETbCS 3a JOPYUYCHHSM BHIIOTO HPEACTaBHUIBKOTO
OpraHy Jep KaBHOI BIIAJIN:

* npagomeopuicmy HAWBHUIOTO TPEICTABHUIBKOTO OpraHy (napaamenmy)
nepxkaBu abo cy0’ekta (enepanii. Y OuIbIIOCTI KpaiH CBIiTY MapiiaMEHT Mae
«MOHOTIOJII0» HA 3aKOHOTBOPYY JisUTbHICTB;

* IPABOMEOPYICcMb Opeamie i nocadosyie eukonasyoi ecinku enaou (ypamy,
MIHICTEPCTB, 1HIIMX [EHTPAJbHUX OpraHiB BHKOHABYOi BIAJAM, MICIEBOL
anMiHicTpariii To1o);

* IPABOTBOPYICTb 21d8U 0epIHCABIL

* cy008y TIPAaBOTBOPYICTH (XapakTepHO Ui KpaiH aHIJIO-aMepUKAHCHKOT
paBoBOI1 CiM’1);

* MPaBOTBOPUICTb 2pOMAICHKUX opeaHizayiti (HaPHUKIa, MPOQCIIiIoK);

* IOKAIbHA IPABOTBOPYICTh (Ha MIANPHUEMCTBI, B YCTaHOBI, OpraHizaiiii).

3a wpuouuHoI cunu aKkmis:

— 3aKOHOMBOpPYicMb — TPABOTBOPUICTH BHIIOTO MPEICTABHUIIBKOTO OpTraHy,
HanpHUKIad, TNapJaMEeHTOM BHJAIOTbCS HOPMAaTHBHO-IPABOBI aKTH  HaMBHUIIOT
IOPUJINYHOT CUITU — 3aKOHH;

— nio3akouHa npaeomeopyicme — i 3MICTOM € BHIAHHI HOPM IIpaBa
IIpesuneHToM, ypamoM, MiHICTEpCTBAMH, IHIIMMH [EHTPAIBHUMH OpraHaMH
BHMKOHABYOI BJIaJId, IIABaMHU a/IMiHICTPALlil, KEPIBHUKAMH MiJIPUEMCTB.

Po3rmsigatoun mporec MpaBOTBOPUOCTI 3 OUTBII MUPOKHX, 3aTaTbHOCOIIATBHIX
TIO3HUIIIH, MOXKHA BECTH MOBY IIPO iCHyBaHHS OLTBIIOT KUTBKOCTI Horo cTajiii, a came:

— aHaJli3 IEBHUX CYCIIIBHUX BIJIHOCHH i BCTAHOBJICHHS MOTPeOH B iX MpaBOBii
pernamenTartii;

—BH3HaYeHHS Cy0’ekTa IPaBOTBOPYOCTI, OPHAWYHOI CHJIM Ta  BUIY
HOPMAaTUBHO-TIPABOBOIO aKTa;

— IPUHHATTA PillleHHS PO MiATOTOBKY MPOEKTY HOPMAaTHBHO-IIPABOBOTO aKTa B
pa3i HeoOXiTHOCTI;

— po3po0Ka KOHILIEMIiT Ta OCHOBHUX i/ied HOpPM IpaBa, 110 Oy1yTh YTBOPHOBATH
3MiCT HOPMAaTUBHO-TIPABOBOTO aKTa;

— MATOTOBKA 3MICTy IPOEKTY HOPMAaTHBHO-IIPABOBOTO akTa (PO3POOHHKOM,
PpOo0OOYOI0 TPYIIOI0, IPABOTBOPYNM OPTaHOM);

— TMONepeHii PO3IIsA NPOEKTy HOPMATUBHO-TIPABOBOTO aKTa;

—TIpoMajachke  OOTOBOPEHHS  TPOEKTy  HOPMATHBHO-TIPABOBOTO  aKTa
(IpoBagMTHCA B pasi MOTPeOH);

— oiifHUK PO3TJISIT MPOEKTY HOPMATHBHO-TIPABOBOIO aKTa BIAMOBIIHUM
Cy0’€KTOM IIPaBOTBOPUOCTI 3 [OJEPKAHHIM BCTAaHOBIICHUX IIPOLEAYD;

— NIPUHHATTS HOPMATHBHO-TIPABOBOTO aKTa;

— onyOJiKyBaHHS i OTIPUIIIOHEHHSI HOPMAaTHBHO-IIPABOBOTO aKTa,
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— HaOyTTS HOPMATUBHO-NIPABOBUM aKTOM YHHHOCTI.

Mera, 3MiCT i pe3yapTaTH HPaBOTBOPUOi MISTIBHOCTI 3YMOBIIOIOTHCS Pi3HOTO
poay ¢akropamu, 00’€KTHBHO ICHYIOUMMH B CYCHIJILCTBI, HOro pi3sHHX cdepax.
Cepen HUX: PIBEHb PO3BUTKY JACP)KABHO-IPABOBHX IHCTUTYTIB, MPaBOBa KyJbTypa
HaceleHHs, (opma Jep)KaBHOTO YCTpPOIO, TMPABIiHHA Ta PEXHMY, XapakTep
MEHTAILHOCTI  CYCHUIBCTBA TOIIO. BiAmoBiZHO e(eKTHBHICTH MPaBOTBOPYOT
IUSUIBHOCTI  3aJICKUTh BiJl BpaxyBaHHS LWX YHHHHUKIB, a TaKOX TPHUHIIMIIIB
mpaBOTBOPYOi AismbHOCTI. lle HaifBakmmBImmMi 3acid ympaBIiHHS CYCHITBCTBOM, 3
TOYKH 30py (opMyBaHHS cTpaTerii #HOro po3BHUTKY, a TaKOX TOKa3HUK
[UBLII30BAHOCTI W JIeMOKpaTH3allii CyCIiJIbCTBA.

MeTor0 mpaBOTBOPUOCTI € CTBOPEHHS €ANHOI, BHYTPIIIHBOY3IOKEHOI CHCTEMHU
HOpM, sIKa PETYJIO€ PI3HOMaHITHI 3a 3MICTOM CYCHUIbHI BIJIHOCHHH, PO3BHUTOK 1
B/IOCKOHAQJICHHSI HAallIOHAJILHOTO TpaBa B KOHTEKCTI OCHOBHUX TEHIICHIIIH PO3BUTKY
MIXKHapOJHOTO MpaBa Ta BiINOBIAHOCTI HOTO OCHOBHUM CTaHAApTaM; YTBEPIXKECHHS
MIPHUHIIAITY BEPXOBEHCTBA TIPaBa.

7.2 IloHATTS Ta OCHOBHI BUIU (opM (1:Kkepes1) mpaBa

®dopmMu mpaBa — ye cnocié 8UpadiceHHs 308Hi OPUOUYHUX NPABUT NOBEOTHKU,
3acib 06 ’ekmusizayii Hopm npasa.

Ilepen TMM Ak MOYATH aHai3yBaTH Pi3HiI (OPMHU MpaBa, HEOOXiAHO CIIOYATKY
PO3TIISIHYTH CITiBBITHOIIEHHS TIOHATH «(QopMa MmpaBay Ta «HKeperio IpaBay.

OpHi aBTOpPH OTOTOXXKHIOKOTH IIi KaTeropii, iHII BBaXKalOTh, IO JAPYre MOHSTTS
mpIie mnepuoro. I, MIHCHO, SKIIO BUXOIUTH 13 3araJIbHONPUHHATOrO 3HAYCHHS
CIIOBA «JDKEpeNo» fK «Oyap-fKOro Hadaga ab0 OCHOBH, KOPIHHS 9H TNPHYMHH,
BUXITHOI TOYKHM», TO, 3aCTOCOBYIOUH IO IOPHAMYHHX SIBHII, CIIX PO3YMITH i
JDKEpeIo mpasa TpH (pakTopu:

1) mxepeno B MarepialbHOMY 3HadeHHI (MarTepiallbHi yMOBH  JKHTTS
CYCHIBCTBA, OPMHU BIACHOCTI, IHTEPECH Ta MOTPEOH JIIOJICH);

2) mKepeno B iIe0JOriuyHOMY 3Ha4yeHHi (pi3Hi MpPaBOBI BUEHHS 1 JOKTPHHH,
MIPaBOCBIIOMICTB);

3) mxepeno B popMabHO-IOPUANIHOMY 3HaYEeHHI — 11e ¥ € PopMa mpasa.

B ropumuuHiii JiTepaTypi BHOKPEMIIIOIOTH TaKi OCHOBHI ghopmu (0xcepena)
npaea:

1. Hopmamueno-npagoguii akm — 1i¢ IOPUANYHANA TOKYMEHT KOMIICTEHTHOTO
OpraHy AepiKaBH, B IKOMY 3aKpiIUICHO ()OpPMaJILHO BU3HAYECHE, 3araliIbHOOOOB I3KOBE
MPaBWIO TMOBEOIHKH, IO OXOPOHSETHCS JEep)KaBHOIO BIAIOI0 BiA TOPYIICHb.
HopMaTuBHO-IIpaBOBUI aKT € OCHOBHOIO (pOpMOIO (JuKeperoM) ImpaBa B YKpaiHi,
PE3yIBTaTOM JisTIBHOCTI KOMIICTCHTHHX CY0’€KTIB ICpKaBH.

2. IIpasosuii 36uuaii — 11e iCTOPUIHO 3yMOBJICHE, HEMMCAHE MPABUIIO MTOBEIIHKH
3aralbHOTO XapakTepy, Ky BBIHIUIO B 3BHUKY uYepe3 Oaratopa3oBe 3aCTOCYBAaHHS
MIPOTATOM TPHBAJIOTO Yacy Ta CAHKI[IOHOBAHE JEPKABOIO.

3. Cyoosuit yu aominicmpamuenuii npeyedenm — e pilieHHS KOMIIETEHTHOTO
OpraHy JAepkaBH B KOHKPETHIM CHpaBi, sKa po3risiganach yrepie, i sSKOMY
HamaeTbcs (opMalbHA OO0OB’S3KOBICTH MPH  PO3B’SI3aHHI  BCIX  HACTYIHHX
AHAJIOTIYHUX  CYJOBUX YHM  aJMIHICTpaTMBHMX clpaB (IpUTaMaHHE s
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AHTJI0CAaKCOHCHKOT CHUCTEMHU NPaBa).

4. Hopmamuenuii 00206ip — 1ie 00’ €KTHBHE, HOPMAaIBEHO 000B’SI3KOBE IIPABHIIO
IIOBEJIHKM 3arajlbHOIO XapakTepy, SIKe BCTAHOBJCHE 3a B3a€EMHOIO JIOMOBIICHICTIO
IBOX 1 Oinblie Cy0’€KTIB CYCHUILHUX BIJIHOCHH 1 3a0€3Me4yeThes JEPIKaBOKO
(HanpuKIIa]], KOJIEKTHBHUHN TOTOBIp).

5. Peniziitni mexcmu — 1ie TOKyMEHTH, SIKi MICTATh IIEPKOBHUH KaHOH abo iHIITY
peniriiHy HOpMy, IO TIEperuieTeHa 3 HOPMaMM MOpaji Ta TpaBa, CaHKI[IOHOBaHA
JIepKaBOIO ISl HaJaHHS i 3araJbHOOOOB’SI3KOBOTO 3HA4YECHHsS i 3a0e3redeHa HElo
(manpuxnan, Tanmya, Kopan, CyHHa To110).

6. Ilpasosa Ooxkmpuna — 1 BUTOKM (QOpPMYBaHHS IIpaBa, HOro JpKepea,
oIy OJIiKOBaHi Mpari IOPUCTIB, SIKi TICTa K 3arajJbHOTO BU3HAHHS.

7. [Ipunyunu npaea — 1ie OCHOBHI i/1€1, BUXI/IHI TIOJIOKEHHS, SIKi 3aKpilJICHI B
3aKOHI, MAal0Th 3arajbHy 3HAUYyIliCTh, BHUIIY IMIIEPATHBHICT (BEJiHHS) Ta
BiOOpaKalOTh CYTTEBI MOJIOKEHHS ITpaBa.

7.3 HopMaTUBHO-IPABOBUIl AKT: NOHATTSH, 03HAKH Ta BUIU

OCHOBHHMM DETyJIITOPOM CYCIITBHUX BITHOCHH € MPaBO, BOHO (hOPMYITIOETHCA,
iCHye Ta pO3BHBaeThCA B TIeBHIH ¢opMi, mo Oe3mocepenHbO BiATIOBiTAE
(dbyHIaMeHTanbHIi Horo o3Hali — opMalIbHI BUBHAYEHOCTI.

Ha cyuyacHoMy erami pO3BHUTKY HaIliOHAJIbHOI TPAaBOBOI CHUCTEMH YKpaiHH,
HE3BAXAIYM HA CTPIMKE 3POCTAHHSA POJi MIKHAPOMHHUX JOTOBOPIB Ta BH3HAHHS
npakTuku €Bpomneiicbkoro Cymy 3 NpaB JIOIUHH, 30KpeMa HOro MpeleaeHTHOro
rpaBa, JIOMiHytouow (HopMoro (JKepenaoM) mpaBa YKpaiHM BHUCTyNae HOPMATHBHO-
IIPaBOBHH aKT.

Sk ¢dopma (jxepeno) mpaBa, HOPMAaTHBHO-IIPABOBHI aKT 3 SBHBCSA Ha PaHHIX
erarnax po3BUTKY JEPKaBHOCTI, 1 B OLIBIIOCTI KpaiH MOCTYIOBO BUTHCHYB MPABOBHIA
3BMYAil 1 IpaBOBy IOKTPHHY Ta CTaB OCHOBHMM HOPMATHBHUM PETYIATOPOM Y
cycminbeTBi. 3a cmoBamm M.B. 1lBika, 3 ormsamy Ha IopuaudHy GOpMY i 3MICT,
HOPMATHBHO-TIPABOBMII aKT € HAHGIIBII JOCKOHANMM JUKEpeJIoM Tpasa. Kloro
BITHOCATH O MEPBHHHHX JDKEpeNl MpaBa NMPAaKTHYHO B YCiX Cy4acHHX JepiKaBax,
HaWOIIBIIOr0 MOIIMPEeHHS BiH HAaOyB y KpaiHaX pPOMaHO-TEPMAHCHKOi IPaBOBOT
cim’il,

Hopmamueno-npasosuii akm mac neeui nepegazu nepeo iHuuMu 0x4cepenamu.

— BiH MOe OyTH OIlepaTHMBHO BHIAHUH 1 3MiHEHHH y Oynb-AKiii CBOIll 9acTHHI,
10 03BOJISIE BITHOCHO IIBUJIKO PEearyBaTH Ha COLiabHI MPOLIECH B CYCIIILCTBI;

— HOPMaTHBHO-TIPDAaBOBI ~ aKTH, AK  MPaBWJIO,  BIANOBIZHUM  YHHOM
CHCTEeMAaTH30BaHi, IO MJO3BOJISE JIETKO BIMHAWTH TOTPIOHMHA IOKyMEHT JUIS
3aCTOCYBaHHSI Ta peaisailii;

— HOPMaTHBHO-TIPABOBI aKTH JIO3BOJIAIOTH TOYHO (DIKCyBaTH 3MICT MPaBOBUX
HOpM, MIO CIIpPHS€ IPOBEACHHIO €IWHOI IONITHKH Ta HE JOIYCKae IOBITBHOTO
TIIyMa4eHHs 1 3aCTOCYBaHHS HOPM;

— HOPMAaTHBHO-TIPABOBI aKTH MiATPUMYIOTECS i OXOPOHSIOTHCS JEPKABOIO.

! 3aramsna TEopist AepXaBH i Mpasa : MiApyd. I CTyA. fopuji. Buml. Haey. 3axi. / [M. B.IBik, O. B. Ilerpumms,
JI. B. ABpameHKo Ta iH.] ; 3a peld. JOKT. Iopul. Hayk., npod. akax. AllpH Ykpainu M. B. Lpika, 1OKT. 1opua. Hayk.,
npoo. akan. AIlpH Ykpainu O. B. Ilerpummna. — X. : ITpaso, 2011. — C. 191.
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HopMaTHBHO-TIpaBOBUI aKT € OCOOJIMBUM Pi3HOBHUJOM IPABOBOTO aKTa, SKHUU
BUIAETHCA TUTHKH IPaBOTBOPYMM JEP>KaBHUM OpraHoM. BiH Hamexxuts 1o odimiifHux
aKTiB KOMIIETEHTHMX OpraHiB, L0 BHPa)KalOTb BOMNIO JiepXaBH. 3BiacH iloro
BEPXOBEHCTBO Ta OQil[iHICTD.

Ak oghiyitinuil axm, 6 AIKOMY MICIMUMbCSL 80151 OEPIACABU, HOPMAMUBHO-NPABOGULL
aKm NOBUHEH:

— BUJ/IABATHUCS B MEKaX KOMIIETEHIIIT BiIIOBITHOTO OpTraHy;

— MaTH JOKyMEHTaJbHYy (OpMY BHPaKEHHsS, MepeadadeHy Uil IbOTO BUIY
aKTIB;

— BIAIMOBIJaTH KOHCTHUTYIIii, 1HIIMM 3aKOHAM JACpKaBW, MiJ3aKOHHUM aKTaMm
BHIIECTOSYNX OPTaHiB;

— OyTH 0QiIiifHO OIyOTIKOBAaHHM Ta BBEJACHHUM JIif0.

HopMaTHBHO-TIpaBOBI aKTH, 3BaXalOYM Ha TPUTAMaHHI iM XapakTepHi
0co0MMBOCTI, CIiA BiIPI3HATH BiJ iHIIMX MpaBOBUX akKTiB. SIK y Teopii, Tak i Ha
MPAKTUI[l HAWOUTPII BUBYEHHNMH € O3HAKM HOPMATHBHO-TIPABOBOTO aKTa, IO
BUIUIMBAIOTD 3 XapaKTepy HOPMH SIK 3arajbHOTO IpaBHiia MOBEIIHKH.

Jo Mx 03HaK BiIHOCATHCS: BIACYTHICTh 1HHBIlyalbHO-BU3HAUCHOTO aJpecary,
HEBU3HAUYCHICTh YHUCIIA BHIAQJKIB Ha SIKi pO3paxoBaHE TMPAaBHIO Ta MOXIHUBICTH
HEOJHOPA30BOTO 3aCTOCYBaHHs, SIKE HE BHUEpIye Iii mpaBuia. BkazaHi o3Haku, B
O1TBIIOCTI BUMAIKIB, TOCTATHBO SICHO Bigpi3HSAIOTH HOPMATHBHO-NPABOBHUH aKT SIK
CYKYIIHICTh 3araJbHHUX INIPaBHJ BiJl iHAWBIAyaJbHOTO aKTa peaiizarii HOPM IIpaBa.
IIpoTe, K CBIOUUTH MpPaKTUKA CHCTEMaTH3alii, HE BCSKE IPABOBE IIOJIOKEHHS
3arajJbHOTO  XapakTepy € HOPMAaTHBHO-NPAaBOBUM akTOM. ToMmMy HeoOXigHO
BUKOPHUCTOBYBATH U iHIN KpHTepii, IO BiAPI3HAIOTE IOTO Bi PEMITH MpPaBHI
3arajbHOTrO, ajie He IPaBOTBOPYOTO XapakTepy.

HopmaTtuBHO-ipaBoBUii  aKT BCTAaHOBJIIOE  3arajibHUM, ane JI0CTaTHBO
BU3HAYECHUH KpHUTEepill mNoBemiHKW. SIKmIO B TpaBmiIax TOrO, YH IHIIOTO aKTa
MICTATBCSI 3arajbHi BKa3iBKH, SKi HE BCTAHOBIIOIOTH TIEBHOTO, 00’€KTUBHOTO
KPUTEPIil0 TOBEIIHKK OCi0, TO HaBpsJ YM MOXXHA BBA)KAaTH BHUKOHAHUM 3aBJIaHHS
MIPaBOBOTO PETYJIIOBAHHS OKPEMOTO BUIY BiTHOCHH.

Bapto 3a3HauMTH, IO MAlOTh MICIIe BHITAJKH, KOJHM 3arajbHi BKa3iBKUA IIPO
HEOOX1IHICTh MPOBEACHHS OpPTraHi3allifHAX 3aXO0/iB, 3a)iKCOBaHI B aKTaX JepKaBHUX
OprasiB, BUIAIOTH 3a MPaBOBi HOpMHU. Taki po3mOpsIUi IMpaBHUiIa YacTO 3BEPHYTI IO
MIMPOKOTO KOJIa BUKOHABIIB 1 MAIOTh Ha MeTi 3/ifiCHEHHS HEOHOPa30BHX Iiil. BoHn
€ oaHieo 3 ¢GopM OpraHizaliiHOrO KEpiBHHIITBA, HE BCTAHOBIIOIOTH INEBHY MIpy
IOBETiHKM # TOMYy HE MOXYTh PO3IVIAAATHCA SK HOPMATHBHI. IX OCHOBHHM
3aBAHHSAM € OpTaHi3allisl BUKOHAHHS BXXE BCTAHOBICHHX y HOPMATHBHO-IIPABOBHX
aKTax MpaBWJI, Y1 KOHKPETHUX 3aBAaHb.

YacTo 32 HOPMaTHBHI NPHUHMAIOTBCS aKTH 1 TpaBHia 3arajJbHOTO XapakTepy
MIOJI0 3MIHCHEHHsS HArIsay Ta KOHTPOIIO 332 BUKOHAHHSM IIPAaBOBUX HOPM, YU
KOHKPETHUX 3aBJiaHb, 1[0 BUIAIOTHCS B PE3YJIbTATi MEPEBIPKH BUKOHAHHS 3aKOHIB,
yKa3iB 4M MOCTAaHOB Ta aJPECOBaHi JI0 MEBHOTO KOJa Jep)KaBHUX OPraHiB, UL HUX
XapaKkTepHi Taki GOPMYITIOBAHHS SIK: «ITPUAHITH 3aX0JIU 100 TIOCHICHHST KOHTPOITIO
3a MPaBWIBHUM 3aCTOCYBaHHSM 3aKOHY (YKa3y, TIOCTaHOBH)», «IIOCHJIMTH HATJISM 32
MPaBWIIBHIM Ta OJHAKOBUM 3aCTOCYBAaHHSIM» MEBHOTO YKa3y UM MOCTAHOBH.
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Taki akTH, 3a CBOIM MNpPH3HAYECHHSIM, CIPSIMOBaHI Ha YCYHEHHS MOPYLIEHb
paHillle BCTAHOBJICHUX HOPM 1 HEJOJIIKIB 1X 3aCTOCYBaHHS.

3 ypaxyBaHHSM HAyKOBHUX MiIXOJIB /O IIbOIO MUTAHHSA BITYM3HSIHHUX 1
3apyOiKHUX YUYCHUX-FOPUCTIB BUHAYUMO OCHOGHI 03HAKU HOPMAMUBHO-NPABOBOZO
akma:

— pUAMaEThCsT 200 CAHKIIOHYEThCSA YIOBHOBAKCHUMH OpTaHaMH JCpPKaBH
(MIpaBOTBOPUMMH OpraHaMu) a00 HapoJoM (4epe3 pedepeHayM) i HOCUTh o]iiiHHuN
XapaxTep;

—3aBXIM MICTUTH HOBI HOpPMH IpaBa a00 3MiHIOE (CKAacOBY€) UMHHI, YiTKO
(hopMyITIOe 3MICT IOPHIMYHUX TpaB i OOOB’S3KiB, MICTHTh IpaBHJIa TOBEIIHKU
3arajJbHOTO XapakTepy;

— MIPUAMAETHCS 3 TOTPUMAHHSM ITEBHOI POLIEAYPH;

—Mae (popMy MHUCHbMOBOTO aKTa-JIOKYMEHTAa i TOYHO BH3HAUEHI PEKBI3WTH, IO
JTO3BOJISIIOTH BUAUIUTH HOTO 3 0araThoX iHIIMX MPAaBOBHX aKTiB (HaliMEHYBaHHS aKTa,
Ha3BY BUJIaB OpTaHy, AaTy IPHHHATTS, HOMEp, MIAIIC BiIITOBIIHOI MocatoBoi ocodn
TOILIO);

—myOmikyeTbcss B OQImIHHMX CHEmialbHUX BHIAHHAX 3 OOOB’SI3KOBOIO
BiJITIOBIIHICTIO aBTEHTUYHOCTI TEKCTY O(iliitHOTO 3pa3Ka;

—€ 00O0B’A3KOBUM JJIsI BUKOHAHHSA, 3a0€3MeUyeThCSl CHCTEMOIO AEpiKaBHHUX
rapaHTiii, y TOMy 9HCIHi i IPUMYCOBHMH 3ac00aMH;

— BOJIOZIi€ MEBHOIO FOPUINTHOIO CHIIOIO B 3AJIC)KHOCTI BiJl MICISI aKTa B CUCTEMI
HOPMAaTUBHO-IIPABOBUX aKTiB 1 piBHA OpraHy 110 HOro BUAAB;

— Moke OyTH OINEpaTHBHO BHUJAHHM 1 3MiHEHHH Y Oyb-sKiil CBOTi YacTHHI, 110
JI03BOJISI€ BiTHOCHO IIBH/IKO pearyBaTH Ha COIiabHi IPOIECH Y CYCIILIBCTBI;

— HOPMATHBHO-TIPaBOBI ~ aKTH, SK  TNPaBWIO,  BIIMOBITHHUM  YHHOM
CHUCTEMAaTHU30BaHi, M0 JO3BOJSE JIETKO BIAHAWTH TMOTPIOHMA JOKYMEHT IS
3aCTOCYBAHHS Ta peai3aril;

— Mae BHYTPIIIHIO CTPYKTYpY — PO3ZALIH, TJIABH, CTAaTTi, YACTHHM CTaTeH, sKi
MICTSITh HOPMH NIPABA;

— BXOIWTH B €JIMHY i€papXil0 HOPMATHBHO-TIPABOBHX aKTiB, 3aliMa€ B Hilf CBOE
MiCIle, B3a€MOIIOB’ I3aHUH 3 IHIIUMH HOPMATHBHO-IIPABOBHMH aKTaMHU;

—Mae TEBHUH TMpeiMEeT peryiioBaHHS Yy BIAMNOBIAHIA cdepl cycmibHUX
BiIHOCHH;

— Jlie TPOTATOM TIIEBHOTO TEpMiHy (IO BKa3yeThcs B caMoMy akTi, abo
0€3CTPOKOBO 110 HOrO CKAacyBaHHS KOMIIETEHTHHM OpPraHoOM), pO3paxOBaHUH Ha
OaraTtopa3oBe 3aCTOCYBaHHs, HOTO Jisi HE BUUEPITYETHCSI OHOPa30BUM BUKOHAHHSIM;

— OXOILTIOE CBOEIO JIi€I0 KOHKPETHY TEPUTOPIIO (BCIO KpaiHy, T 4aCTHHY, OKpeMy
YCTaHOBY TOIIO).

BignoBigno 10 1.3 IlomokeHHS Mpo Jep)KaBHY PEECTPaLil0 HOPMATHBHO-
MIPaBOBHUX aKTiB MIHICTEPCTB Ta IHIIMX OPraHiB BUKOHABYOI BJAIH, 3aTBEPIHKEHOTO
ITocranoBoto KabGinery MinictpiB VYkpaian Bix 28 rpymaas 1992 p. Ne 731, Ha
JIep)KaBHY  PEECTpalil0 MOJAaloThCS  HOPMATHBHO-IPABOBI  aKTH, MNPUHHATI
YHOBHOBa)XKEHUMH Ha IIe Cy0’ €KTaMH HOPMOTBOPEHHS y BU3HAYEHIH 3aKOHOJaBCTBOM
¢dopMi Ta 3a BCTaHOBJIEHOI 3aKOHOIABCTBOM IIPOLIEAYPOIO, IO MICTSATH HOPMH
IpaBa, MalTh HEMEPCOHi(iKOBAaHMI XapakTep 1 po3paxoBaHi Ha HEOJHOPA30BE
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3aCTOCYBaHHS, HE3aJIC)KHO BiJl CTPOKY X il (ITOCTilHI YM TUMYACOBI) Ta XapakTepy
BIJOMOCTEH, IO B HUX MICTAThCSA, B TOMy dHCHi 3 rpudamu «us ciyxO0BOro
KOPUCTYBaHHM», «Oco0auBoi BaxiauBocT», «llinmkoM TaemHo», «TaemMHO» Ta
HIIMMM, & TAKOK OPUHAHATI B MOPAAKY EKCIEPHUMEHTY .

Bepyun 1o yBaru mpoBiHy poib HOPMaTHBHO-IIPABOBUX aKTiB cepell MPaBOBHX
GbopM IISITBHOCTI JepkaBH, HE BHUKIMKAE CYMHIBY HEOOXIJHICTH 3aKpilUICHHS B
3aKOHaX YKpaiHM (IUISIXOM MPUHHATTS BiAMOBITHOTO 3aKOHY) BUMOT, SIKUM MarOTh
BIITOBIJaTH HOPMATHBHO-NIPABOBI AaKTH, OCHOBHHX IIPOLIERyp IX pPO3pOOKH,
TIPUIHATTS Ta peecTpartii.

Y 2000 p. B Ykpaini maina Micie cipo0a BperyJitoBaTd Ha 3aKOHOJIABYOMY PiBHI
MIPOIIEC CTBOPEHHSI CUCTEMH BHYTPILIHBO y3TOKEHUX HOPMATHBHO-TIPABOBUX aKTiB.
BepxoBra Pama VYkpaiam cxBammia 3akoH Ykpaiam «IIpo HOpMaTHBHO-IIPaBOBI
aKTH», SKUH BH3HAYaB BUAM W IOPUAMYHY CHIY HOPMATHBHO-TIPABOBUX aKTiB;
BCTAaHOBIIIOBAB 3acaiy IX MIiATOTOBKM, NPHUHHATTA Ta HaOpaHHS YHHHOCTI; iX
TIlyMadeHHs, o0JIiKy i CHCTeMaTH3alii; peryroBaB HOPSAOK YCYHEHHS Ta MOJ0JIaHHS
nporayiivH 1 cynepeyHocteil. OgHak Ha uedd 3akoH IIpesupenTom Ykpainu Oyio
HakmageHo Bero. OTKe, NHTAaHHA 3aKOHOJABYOTO BPETYIIOBAHHS CHCTEMH
HOPMAaTHBHO-IIPABOBHUX AKTIiB 3AJIHIIAETHCS BiAKPUTHM.

VY 2010 p. Ha posrusag BepxoBHoi Pagu Ykpainu Takox OyJ0 BHECEHO MPOEKT
3akony Ykpaiau «[Ipo HOpMaTHBHO-TIpaBoBi akTi» Bix 1 rpyans 2010 p. Ne 7409,
SIKMM IITaHYBAJIOCH YPETyTIOBAaTH CYCILIBHI BiTHOCHHH, ITOB’S3aHi 3 PO3POOIICHHIM
HOPMAaTHBHO-IIPABOBUX AKTiB, IX MNpUHHATTAM, HaOpaHHAM HUMHM YUHHOCTI,
JIEPYKABHOK) PEECTPAIIi€l0 Ta OOJIKOM, TAKOXK BHU3HAYAJach CHCTEMa, BUIH, i€papXist
HOPMAaTUBHO-TIPABOBUX  aKTIiB 1  BCTAHOBNIOBAJIHCh  €IUHI ~ BUMOTH [0
HOPMOITPOEKTYBAJIBHOT TEXHIKHM JUIA BCIX Cy0’€KTiB HOPMOTBOpEHHA. BinmosimHOTO
pilICHHS OO PO3IIIILY 3a3HAYEHOT0 3aKOHOMPOEKTY I HE IPUUHSATO.

Ha Temepimmilfi wac y 3aKOHOZABCTBI YKpaiHHM BH3HAUCHHS IOHSTTI
«HOPMATHUBHO-IIPAaBOBUH  aKT» 3aJIMIIAETBCS BIOKPHUTHM, OCKIIBKHM  BiJICYTHIM
OCHOBOIIOJIO)KHUI 3aKOH, KW Ou perymoBaB cdepy HopMoTBOpeHHs. IIpore B
Teopii mpaBa MU MOXXEMO 3HAHTH Pi3HOMAaHITHI BU3HAYEHHS I[OTO ITOHATTS.

OTxe, HOPMATHBHO-TIPABOBHIl aKT — ye o@iyitinuti nucbMogull OOKyMeHMm
nesnoi  Qopmu  8upaszy, NPUNHAMULL  YNOBHOBAXCEHUM HA ye YO €Kmom
HOPMOMBOPEHHsT Y BUHAUEHIll 3AKOHOOA8CMBOM (popmi ma 3a 6CHMAHOBNIEHOIO
3aKOHO0ABCMBOM NPOYedyPOI0, CHPAMOBAHUL HA Pe2yNI08AHHS CYCHINIbHUX GIOHOCUH
BUBHAYEHOT chepu, o Micmums HOpMU NPABA, MAE HENePCOHIPIKOBaHUI XapaKkmep,
PO3paxosanuii Ha HEOOHOPA308e 3ACMOCYSAHH HEBUSHAYEHUM KOAOM CYO €Kmig i
3a6e3neyyemobest 0epAacasoio.

Buou nopmamueno-npasosux akmie:

3a wpuouuHoIO CuNoK:

— 3aKOHY — HOPMATUBHO-TIPABOBI aKTH BHUIIOI IOPHANIHOI CHIIN;

— ni03akonHi akmu — HOPMATHBHO-TIPABOBI aKTH, 3aCHOBaHI Ha 3aKOHAX, IO M
HE Cynepevarh.

! Mocranosa Kab6inery MiwnicTpiB Yxpainu «IIpo 3atBepkerts I10J105KeHHs TIPO JepaBHY PEECTPAIil0 HOPMATHBHO-
MPaBOBUX AaKTiB MiHICTEPCTB Ta IHIIMX OpraHiB BHKOHaB4Ol Biaaw» Bix 28 rpyans 1992 p. Ne 731 [EnexrponHuit
pecypc]. — Pexxum noctyny o mkepena : http://zakon3.rada.gov.ua/laws/show/731-92-m.
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3a cy6’ckmamu npasomeopuocmi:

— HOPMAaTHBHO-TIPABOBI aKTH, HPUHHATI HAPOOOM, 21A80I0 0epiHcasi, opaHamu
3AKOHO0ABY0I, BUKOHABYUOI 610U, OPLAHAMU MICYEeB8020 CAMOBPAJYBAHHS TA 1H.

3a oocazom i xapakmepom Oii:

— HOPMAMUBHO-NPABOBI aKmu 3a2anbHoi Oii — OXOIIIIOIOTH LICK0 CYKYIHICTB
BiZTHOCHH TIEBHOTO BUJTy Ha TIEBHIH TePHUTOPIi;

— HOpMAamueHoO-npasosi akmu oomedncenoi Oii (cneyianbHi) — TIOUHUPIOIOTHCS HA
9acTHHY TEpHUTOPii, a00 Ha IeBHE KOO0 0cib;

— HOPMAMUBHO-NPABOGI AKMU SUHAMKOGOL Oii (Had36uualinOi) — PETYISATUBHI
MOJKJIMBOCTI SIKUX PEalli3ylOThCS 32 HAsSBHOCTI BUHSATKOBUX OOCTaBHH (BOEHHUX i,
CTUXIHHOTO JIUXa TOWIO).

3a zanyzesoro nanexncHicmio:

— HOPMAaTHBHO-TIPABOBI ~ aKTH, SKI  MICTSITb HOPMH  KOHCHUMYYIHO2O,
AOMIHICMPAMUBHO20, YUBLILHO20, KPUMIHATLHO20, MPYO08020, CIMENH020 npasa
TOIIO.

3a 306HiWHbOIO hopMOIO eupasy:

— 3aKOHU, YKA3U, NOCMAHOGU, DIUEHH S, PO3NOPSLONCEHHS, HAKA3Y Ta 1H.

Hait6inpIn 3Ha4yI010, Ha HaIIy TYyMKY, € KiIacH(ikalisi HOpMaTHBHO-TIPABOBUX
AKTIB 32 WPUOUUHOIO CUIION0.

B topuanyHiii Haylli MOHATTS Ta CYTHICTh IOPUANYHOI CHIIM HE MOKHA BBA)KAaTH
nocnmipxeHUMH. [IoHATTS, 9K BHpa3 CYTHOCTI SBWINA, BHHUKAE B pE3yJIbTaTi
PO3yMOBOi AisNILHOCTI, TOMY HaBEIEMO HasBHI B OPUIUYHIN JiTepaTypi MO3MILi,
LIO0 TOHATTS FOPUIMYHOI CHJIM HOPMATUBHO-IIPABOBUX akTiB. Lle BIAacCTHBICTH, siKa
BHpaXKa€ CITIBBITHOIIEHHS LBOTO BUAY aKTiB 3 HIIUMH BUJAaMH aKTiB JEpKaBHUX
oprasiB, HOro Micie B cucteMi opM mpasa.

OCHOBHI MO3UIIiT CTOCOBHO PO3YMIiHHSI HOHSTTS FOPUIUYHOI CUJIM BKa3yrOTh Ha
Te, IO IOPUOUYHA CUIA HOPMAMUGHO-NPAGOGUX AKNLIG BUPAXKAE:

— CIIBBiTHOIICHHS OJHOTO aKTa 3 iHIIUM, II¢ CITiBBIHOIICHHS 3aJCKHUTh BiJ
MIiCIIsl OpraHy, SIKHi BHAAB aKT, CEpell OpraHiB JCP>KaBHOI BJIAJH, BiJ MiClLisi aKkTa B
cucTeMi 3akoHOMaBcTBa. lle BHOyNOBye IEBHYy iepapxil0 HOPMAaTHBHO-IIPABOBUX
akTiB. CTBOPIOE TEBHUH IOPSNOK, € MiJCTAaBOIO JUIS Y3TOMKCHHS HOPMATHBHO-
MPaBOBUX aKTiB;

— IeBHy OOOB’SI3KOBICTh aKTa B3arali, MPIOPUTETHICTH OJHOTO aKTa BiJHOCHO
iHmoro. HaiiBumuit cTymiHB Takoi NPIOPUTETHOCTI BUSBISETHCS Y BEPXOBEHCTBI
TaKUX BUJIiB HOPMaTUBHO-NIPABOBUX aKTiB K KOHCTHUTYIIis Ta 3aKOHU;

—3JaTHICTh aKTa MisTH, BIUIMBATH, OE3MOCEPEOHBbO PETYJIIOBATH CYCHUIbHI
BiJIHOCHHU;

— KJIacuQikalio HOpMaTHBHO-TIPABOBHX aKTiB, SKa Ma€ Ba)XKJIMBE TCOPETHYHE Ta
MPAKTUYHE 3HAYCHHS, OCKUIBKH JO3BOJISE 3’SCYBATH IPABOBY IPHPOAY TOTO, YU
HIIOTO aKTa, WOTO O3HAKH, NMPHU3HAYCHHS. 3a JOMOMOror kiacudikamii GikCyTh
3aKOHOMIpHI, 00’€KTHBHI 3B’3KH MiX 00’€KTaMH, MPEeAMETaMH PeasibHOI TIHCHOCTI
LUISIXOM PO3MOJiNy iX 3a BiAmoBimHMMHU pyOpHKamu (Kiacamu, BHIAMH, POJIAMH i
T. I.), TAKUM YUHOM MiXXK HUMH Kpalie Mi3HAIOTHCS 3B’ SI3KH Ta BiTHOCHHU.

Ot1xe, IOPUINYHA CHJIA HOPMATHBHO-TPABOBOT0 aKTa — ye cneyugiuna oo
61ACMUBICING MAMU YIMKO SU3HAYEHE MicYe 6 CUCmeMl NPABOSUX aKmie i 3a1exncamu
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3a popmanvroio 00608 ’sA3K08icMIO 8i0 pigHA Ma 006CA2Y NOBHOBANCEHL OP2aHY, AKUU
suodac (npuiimac) yeii akm, moomo 6i0 mozo, Xmo € cyd '€Kmom HopMOmMEOPYOCH.

3a IOpUIMYHOIO CUJIOI0 HOPMAaTHBHO-IIPABOB1 aKTH MOJIUIAIOTHCS HA JIBI BEJIUKI
TPyIH: 32aKOHH Ta MiI3aKOHHI aKTH.

3aKOH € NEepPBHHHHM pPETYIATOPOM CYCIUIBHHX BIZHOCHH Ta OCHOBHUM
HOPMAaTHBHHUM OPIEHTUPOM B JepxkaBi. Y KpaiHaX pOMaHO-T€pPMaHCHKOTO IpaBa
PO3PI3HSIOTh MOHATTS «3aKOH Y MaTepiallIbHOMY CEHCI», TOOTO OyIb-SIKy HOpPMY, IO
TIOXOAUTH Bi AepxKaBHU, HE3aJIEKHO BiJ GopMH ii BUKIALY, i «3aKOH y (opMansHOMY
CEHCI», KOJIM HAEThCS MPOo NMPUIHATHI B 0COOIMBOMY MOPSIIKY aKT BHIOTO OpPTaHy
JIep>KaBHOI BIIaJH, SIKUW Ma€ BUILY IOPUIUYHY CHITY.

TpamuuifiHo y BITYM3HAHIM IOPHAWYHIA Haymi MiA 3aKOHOM pO3YMiIOTbH
HOPMAMUBHO-NPABOBULL AKIM 8UU020 NPEOCMABHUYLKO20 OP2aHY 0epiICaBHOI 81a0u
(napramenmy) abo napoody, AKull RPUILMAEMbCA 8 0COOIUBOMY NOPAOKY, pezynioc
HAUaANCIUGIUI  CYCRIIbHI  GIOHOCUHU, UPAdICAEC G0N0, inmepecu OLIbUWIOCHI
HAaCeNeHHs, MA€ Hatuguwyy OPUOUYHY CUTY WOOO [HWUX HOPMAMUEBHO-NPABOGUX
akmie, 3a2anrbH00008 SI3K06ULL OISl BCb020 HACENEHHS 1 0epAucasu ma 0XOPOHAEMbCs
oepoicashoio 81adoro. Li 03HaKM BHOKPEMITIOIOTh 3aKOH Yy CUCTEMi 1HIIMX MPAaBOBHX
aKTiB, HAIAl0UN HOMY SIKiCTh BEPXOBEHCTBA.

3a cBOIM 3HAYCHHSM 3aKOH € IPAaBOBUM AaKTOM IIEPBHHHOIO Xapakrepy. Y
3aKOHAaX MICTHTBCS MOYAaTKOBE MpPaBO — IpaBWja MOBEIIHKH, SKi € BiIIpaBHUMHU
3acajjaMH BCiel IPaBOBOT CHCTEMH JIEpKaBH.

B VkpaiHi npuiiHATTS 3aKOHIB € KomnereHuiewo BepxoBHoi Pamu. Hapon
VYxpainu 3ailiCHIOE 3aKOHOAaBYi MOBHOBAKEHHS Uepe3 BCEYKPaiHChKHUN pedepeHIyM.
3aKoH, NPUHHATHHA Ha pedepeHmyMi, Mae BUIIY IOPUINYHY CHIy Ta He HMOTpebye
OyIb-SKOTO 3aTBEPXKCHHSL.

[Nopsimox TPUIHATTS 3aKOHIB 3OiHCHIOETBCS periiaMeHTyeThess KoHcTuTytieo
Vxkpainu 1 Permamentom BepxoBHoi Pamm Vkpainm, BIiANOBIZHO [JO SIKHX
3aK0H00asua npoyedypa B cede BKITIOYAE!

— 3aKOHOJIaBYY iHII[IaTUBY — 3BEpHEHHS Cy0’€KTiB, BU3HaueHNX KoHCTHUTYIIi€O
VYkpaian, mo BepxoBHoi Pamm cTOCOBHO HPHHHATTS HOBOTO 3aKOHY, a0 3MiHH
YHHHOTO 33aKOHY, SIKE 3TIHCHIOETHCS MUITXOM BHECeHHS 10 BepxoBHOi Panu Ykpainn
3aKOHO/IaBYO1 MPOMO3HUIIi1, Y1 NOMPABOK 10 3aKOHOMPOEKTIB;

— MiATOTOBKY IPOEKTY 3aKOHY 10 po3risiay Horo BepxosHoro Pamoro Ykpainm.
OCHOBHHMMH €TalaMH MiATOTOBKH € MPUHHATTS PIIlIeHHS OO0 MiATOTOBKH IIPOEKTY,
OprasizailiifHo-TexHiuHe Ta (iHaHCOBE 3a0e3MEYCHHs MIATOTOBKU MPOEKTY,
PO3po0IIeHHST KOHIENNii 3aKOHOMPOEKTY, IMiATOTOBKA TEKCTy MPOEKTY 3aKOHY Ta
JOAaTKIB 10 HBOTO, HayKOBa EKCIIEPTH3a IPOCKTY 3aKOHY, NMOJAaHHS 3aKOHY Ha
posrisa BepxoBHoi Pagu Ykpainu cy0’eKToM npaBa 3aKOHOJABYOI1 iHII[IaTHBY;

—po3rmsiy 1 00roBOpeHHS MPOEKTy 3akoHy BepxoBHoio Pamoro Ykpaimm Ha
TUTEHAPHUX 3aCiTaHHSAX;

— mpuitHATTA 3aKkoHy BepxoBHoro Pamoro Ykpainu. [IpuiHATHIA 3aKOH MiAIHCY€
TonoBa BepxoBHoi Pagn Ykpainu He panimie IBOX i He Mi3Hile I’STH AHIB 3 JHS
HOro moJaHHs;

— BBEJICHHS B JIII0 3aKOHY — BH3HAYa€ThCsA B HOTO MPHUKIHIEBHUX ITOJIOXCHHSX,
a0o mepexigHUX MOJOXKEHHSIX, a00 OKPeMHUM 3aKOHOM. KOHCTHUTYWIMHUHA 3aKOH i
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KOJICKC BBOJSATHCA B JiF0 OKPEMUMHU 3aKOHAMH.

Mpuitaatuit 1 migmucanui TomoBoro BepxoBrnoi Pamm VYkpainm 3akoH
HazcunaeTrbess Ha mignuc IlpesuneHToBi Ykpainu, skuil mignucye Woro, abo Moxe
3aCTOCYBAaTH CBO€ IIPaBO HA BETO Ta MOBEPHYTH 3aKOH HAa IMOBTOPHUH PO3TIIA]
BepxosHoto Panoro Ykpainu.

3aKOHU PEryJIOIOTh HAMOUTBII COIiaJbHO 3HAYYIL, THIOBI, CTaNi CYyCIUIBHI
BimHocuHU. Tak, 3rimHo 3i cT. 92 KoHctutyuii YkpaiHu eukirwuno 3axonamu
Ykpainu eusnauaromoca:

—TpaBa i cBOOOIM JIOAWHH 1 TPOMAjIsSHHWHA, TapaHTii IUX TIpaB i CBOOOLX;
OCHOBHI 00O0B’SI3KM TPOMAJISTHIHA;

— MpaBa KOPIHHUX HApOJiB i HAIliOHATFHUX MEHIINH;

— TIOPSIIOK 3aCTOCYBAHHS MOB;

—3acaid BHUKOPUCTAHHS TMPHPOJHUX PECYpCiB, BHKIIOYHOI (MOPCHKOI)
€KOHOMIYHOI 30HHM, KOHTUHEHTAJBHOTO MIEeNb(Y, OCBOEHHSI KOCMIYHOTO MPOCTOPY,
opraHizariii Ta eKcIuTyaramnii eHeprocucTeM, TPAHCIIOPTY 1 3B A3KY;

— OCHOBHM COIJILHOTO 3axUCTy, (GOopMH 1 BUAM TEHCIHHOTO 3a0e3MeycHHS;
3acaay pEryiioBaHHs Mpali 1 3aiiHATOCTi, HUTIOOY, CiM’I, OXOPOHU IWUTHHCTBA,
MaTepHHCTBA, OaTHKiBCTBA, BHUXOBAHHA, OCBITH, KyIBTypH 1 OXOPOHH 3JIOPOB’S;
€KOJIOTIYHOI Oe3MeKH;

— IIPaBOBUI pEXHUM BJIACHOCTI,

—3acaJd 30BHIIIHIX 3HOCHUH, 30BHIIIHBOCKOHOMIYHOT MiSUTBHOCTi, MHUTHOL
CTpaBH;

— 3acajii PeryJIOBaHHs JeMorpadiuHuX Ta MIirpaliifiHUX MPOLECIB;

—3acagl YTBOPEHHS 1 IiSUTBHOCTI MOJITHYHUX MapTii, IHIUX 00’ €IHaHB
rpoMaisH, 3ac00iB MacoBoi iHdopMmarlii;

— opraizailis i JiSUIBHICTH OpraHiB BUKOHABUYOI BIIAJH, OCHOBHU JIEP’KaBHOI
ciryx0u, opraHizamii AepKaBHOI CTaTHCTHKH Ta iHYOPMATHKHY;

— TEepUTOPIaTBHUN YCTpii YKpaiHu;

— CyJOYyCTpilf, CyIOYMHCTBO, CTaTyCc CyAJiB, 3acal CyAOBOI EKCIEePTHU3H,
OpraHi3amis i HiSIBHICTH HMPOKYpaTypH, OpPTaHiB Ai3HAHHS 1 CIiACTBa, HOTapiary,
OpraHiB i yCTaHOB BHKOHAHHS IIOKapaHb, OCHOBM OpraHizamii Ta JIisSUTBHOCTI
aJIBOKaTypHu;

— 3acaa MICIIEBOTO CaMOBPSITyBaHHS;

— CTaTycC CTOMNHIII YKpaiHH; CIIeiaIbHIHA CTaTyC 1HIMUX MICT;

— OCHOBM HallioHanbHOT Oe3neku, opranizamii 30poiHux Cun Ykpainu i
3abe3neueHHs IPOMaCbKOTO TIOPSIIKY;

— TIPaBOBUIT PeXXUM IEPKaBHOTO KOPIOHY;

— IpaBOBUIl peXUM BOEHHOIO 1 HaA3BUYANHOIO CTaHy, 30H HaA3BHYaiHOL
€KOJIOT1YHOI CHTYyaIil;

— Ooprasi3aris i HOpsAIOK IIPOBEAEHHS BHOOPIB 1 peepeHIyMiB;

—opraHizamis 1 mopsmok nisutbHOCTI BepxoBHoi Pamm VYkpainm, craryc
HApOJHUX JEMyTaTiB YKpaiHHu;

— NisHHSI, SIKI € 3JI0YMHaMH, aJMIHICTpaTUBHUMH a00 IHCIUILTIHAPHUMHU
MPABOIOPYIICHHSMH, T BiJIIOBITaJILHICTB 32 HHUX Ta iH.

VYci 3aK0HM MarOTh BUILY IOPUAWYHY CHITY HIOAO iHIINX HOPMAaTHBHO-IIPABOBUX
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aKTiB, [I¢ BU3HAYAETHCS B TAKOMY':

— HIXTO, KpiM OpraHiB 3aKOHOJABUOI BN Ta HApOy (depe3 pedepeHayMn), He
MOJKE TIpUHMATH 3aKOHH, 3MIHIOBATH X YM BIAMIHSITH;

— 3aKOHH PETYJIIOITh HAHBAXKITUBIIII CyCIUIbHI BIIHOCHHH;

—BCi iHIII HOPMATHBHO-TIPABOBI aKTH TOBWHHI BWAABAaTHCS BiAMOBITHO IO
3aKOHIB;

—y pa3i Koji3iid Mixk HOpMaMH 3aKOHY 1 Ti/I3aKOHHOTO HOPMAaTHBHO-IIPaBOBOTO
aKTa JiI0Th HOPMH 3aKOHY;

— TIJIBKM 3aKOHOJABYMA OpraH MOXE MiATBEPIUTH a00 3MIHUTH 3aKOH y pasi
MoBepHEHHS ioro [Ipe3nuIeHTOM NpH BiIKJIAHIM BETO.

SIK UiTiCHUH, CTPYKTYPHO-€IMHHN JOKYMEHT, 3@KOH TIOBUHEH BiIIIOBiZaTH
NIEBHUM 6UMO2AM: BU3HAUYCHICTH IIPABOBOTO PETYJIOBAHHS, IO MOTpeOye UiTKOCTI
BCIX TPaBOBUX IIOJIOKEHb 1 3amoO0iraHHs sK 3aHaJTO 3arajlbHUX, TaK 1 HAJTO
JEeTali30BaHUX MpPaBWI; T[OB’S3aHICTh AaKTa 3aralbHUM 3MICTOM; JIOTiYHA
MIOCNIITOBHICTE BHKIAAY; BIJCYTHICTh CYHEpPEYHOCTeH Yy 3aKOHI; CTHCIICTh 1
KOMIAKTHICTh BHKJIaJly HOPMAaTHBHOI'O MaTepiajdy; TOYHICTh 1 BH3HAYCHICTh
(hopMynIOBaHb 1 TEPMiHIB, [0 BUKOPUCTAIOTHCA B 3aKOHIi; YITKE PO3MEXYBAaHHS B
3aKOHI PI3HUX IOJIOXKEHb, HOPM; OJHOMAHITHICTH 1 TOCIIJOBHICTh BUKOPHCTAHHS
TEXHIYHUX PUHAOMIB MPABOTBOPUYOCTI.

Otmxe, 3aKOHH 3aliMalOTh TOJOBHE MicClle B CHCTEMi HOPMAaTHBHO-IIPABOBUX
aKTiB.

3a mepion iCHyBaHHsS CYBEpPEHHOI YKpaiHCBKOi Jep)KaBU MPHUUHATO IOHAJ
YOTHUPH TUCSYi 3aKOHIB. Taka KiIbKICTh 3aKOHO/IaBYMX aKTiB 00’ €KTUBHO MOTpeOye iX
kracudikamii. Kpurepii xmacmdikamii 3yMoBIeHI OCOOIMBOCTSIMH CYCHITEHHX
BIJTHOCHH, SIKi BOHH PETYJIIOIOTh, OCOOJMBICTIO Cy0’ €KTa MPaBOTBOPYOCTI, ajpecara
MPaBOTBOPYOCTI, TEPUTOPIi HA Kiii BOHU JitOTh, TOIIO.

Posrnspatoun e TUTaHHS Bi3bMEMO 3a OCHOBY MiAXiJ BITYU3HSIHOTO HAYKOBIISI
0.®. CkakyH, sika IPOTIOHY€ TaKy Kiacupikayiro 3aKonie:

—3a 3HAYUeHHAM [ Mmicyem y cucmemi 3aKOHOOAGCMBA: KOHCMUMYYID
(koougixosani ma HeKOOUPDIKOGAHT), KOHCMUMYYIUHI 3AKOHU, 36UYALHI 3AKOHU
(cneyianvHi  ma  3a2anvHi:  KOOUQIKOGAHI ma NOMOUHI), 3a0e3neuy8anbHi
(onepamugni) 3aKoHu;

— 3a cmpPoKoM Oii po3pi3HAIOMb 3AKOHU: NOCTNILIHI, MUMHYACO8], HAO36UYALIHT;

—3a cy0’eKmamu 3aKOHOMBEOPUOCII: YXBANEHI SPOMAOAHCOKUM CYCRITbCINEOM,
(napodom) y pesynemami pepepenOymy, yxeaneHi 3akoOH00A8UUM OP2AHOM 0ePHCABU;

— 3a mexcamu Oii: 3axonu Yrpainu, 3axonu Aemonomnoi Pecnyonixu Kpum;

— 3a CMPYKMYPHOIO POPMOI0: KOOUDIK06ani, HeKOOUDIKOBaAHI,

—3a 2any3eeol)  O03HAKOW:  KOHCMUMYYIUHO-NPABOGI;,  YUBLILHO-NPABOEI,
AOMIHICMPAMUBHO-NPABOEI TOMIO;

—3a cgepamu  cycninenozo0 dcumms  GUPI3HAIOMb: 3AKOHU 6 2any3i
Pe2YIOBaHHSL eKOHOMIKY, 3aKOHU 8 2aNy3i pe2ylio8aHHs NOLIMUKY, 3aKOHU & 2any3i
pecynosants coyianbhol cgepu, 3aKOHU 8 2any3i pe2ynto8anHs GilicbKosoi cepu
Ta iH.

HaiiBumy [opuandHy CHIy Mae KOHCTUTYIISI NepKaBH, BOHA € OCHOBHHM
3aKOHOM Ta BTLITIOE IPUHIKIT BEPXOBEHCTBA IIPaBa.
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Koncruryuiss — ye axm ycmanoguozo xapaxmepy, AKUll 3aKPINIOE 3a2anbHi
3acadu  2pOMAaOAHCLKO20 CYCRITbCMEa i 0epicagy, OCHOBU NpPAOGOi Ccucmemu,
npaso6oco cmamycy cpoMadsit, 0epiHCaA8HO-MEPUMOPIATLHO20 YCMPOI0, OpeaHizayii
opeanig Oepacagnoi enaou ma Micyesoeo camospadyeannsa. lle HOpMaTHBHO-
IpaBOBUH aKT, SKHH TapaHTye BTUICHHS B CYCHUIBCTBI 3aralbHONIOACHKUX
LIHHOCTEH, JeMOKpaTii, cBOOOAM Ta CHpaBeAUBOCTI. BOHAa BH3HAa4Yae€ MpPaBOBi
OpIEHTUPU PO3BHUTKY J€pXKaBH, € CBOIO POAy ii «IIPaBOBHUM MacIOPTOMM.
KorctuTymis € ropumuuHoro 0a3oro mnst pemrru 3akoHiB. Crarrs 8 Koncrurymii
VYKpaiHu 3aKpiluIFoe HOPMY MPO Te, IO 3aKOHW Ta iHII HOPMATHBHO-IIPABOBI aKTH
NpuiiMaroThest Ha ocHOBI KoHcTuTy1il Ykpainu i MoBUHHI BiAmoBigaTy id. Yce x 1o
cynepeunth KoHcTuTy1i1, 200 HE BiNNOBIAA€ i, BBAXKAETHCS HEKOHCTUTYIIHHIM.

KoHcTuTYymiss BoJIOZi€ CTAaOUIBHICTIO, OCKIIBKM Ma€ IOPIBHAHO 3 IHIIMMH
HOpPMaTHUBHUMH aKTaMH HaWOinpll TpuBanmy i1 mocrtidHy airo. Hopmu Konctutymii
VYxpaiau € Hopmamu npsimoi aii. Tomy Bci opranu, mocagoBi 0codu i TpOMaasSHH IPH
PO3B’sI3aHHI NPAaBOBUX CIIOPIB 1 KOHKPETHHUX CIPaB MOXYTH MOCHJIATHCS Ha HOPMHA
Koucrurymii.

3aKkoHH, SKi BHOCSATH 3MiHHM, YM JOMOBHEHHs 10 KoHCTHTYWii Ha3uBaroTbCs
KOHCTUTYUiliHUMHU. BOHM mnpuiiMaroTbcss HE MEHII SIK JBOMA TPETHHAMH BiJ
KOHCTHUTYIiiiHOTO cKiany BepxoBHoi Pamu Vkpainu B mopsaky, nepeadadeHOMY
posninom XIII Koncturynii Ykpainu. Hampuknan, 3akon Ykpaiaun «IIpo BHeceHHs
3miH 10 Koncrurymii Ykpainu» Bix 8 rpymaas 2004 p.

Hactynny rpymny 3akoHiB CTaHOBIATH 3BHYAiiHi 3aKOHM, BOHU NPUHMAIOThCS
Ha OCHOBI W Ha BHUKOHaHHA KOHCTHTYLIi Ta BH3HAYalOTh OCHOBH IIPABOBOTO
PETyIIOBaHHS CyCHUTBHNX BITHOCHH Yy HEBHIiH cdepi (Hampuxiian, 3akoH YKpalHu Bix
«IIpo OCHOBHI 3acaiy HEpXKaBHOTO Harisimy (KOHTPOJIO) y cdepi rocrmomapchkol
nismeHOCTI» 5 kBiTHA 2007 p.). Ile 3Ha4Ha 3a KUTBKICTIO 1 JUHAMIYHA TpyIa 3aKOHIB,
SKi TPUHMAIOTBCA IPOCTOI OUTBIIICTIO TOJIOCIB. 3a 3MICTOM BOHH € JOCHTB
pI3HOMaHITHIMH. 3a 00CSTOM pETyJIIOBAaHHS 3BHYAWHI 3aKOHH PO3MNOALIAIOTHCSA Ha
3arajibHi Ta cneuiajbHi.

3aKoHH 3arajabHoOi Ail MOMMPIOIOTECS Ha BCIX CyO’€KTiB IIpaBa HE3AJIEKHO Bif
ix crarycy. Boan mMoxyts Oytn komudikosanmMu (KK Ykpainu, LK Ykpainu) Ta
notrouHuMu (3akoH Ykpainu «[Ipo BUOOpH HApOAHUX JCMyTaTiB YKpaiHU» Bij
17 mucromama 2011 p.).

3akoHHN cmemianabHOI Aii agpecoBaHi YITKO OKPECICHOMY KONy CyO’€KTiB, sKi
MaroTh ocoOnuBHuii craryc (3akonu Ykpainm «[Ipo Bumiy ocBiTy» Bia 1 aumHs
2014 p., «IIpo Hamionansry momimito» Bix 2 mumHst 2015 p. Tommo).

XapakTepHOI 0COONMHBICTIO 3a0e3MeuyBaIbHIX, 200 OMIEPaTUBHHUX 3aKOHIB € Te,
III0 BOHY BBOJSTH B JIiI0 OKPEMi 3aKOHH, a TAKOXK 3a IX JOMOMOTOI PaTH(iKyIThCI
MDKHapOAHi JoroBopH Ta iH. OCHOBHE NpHU3HAYCHHS 3a0e3MeuyBalbHIX 3aKOHIB — 1€
oIlepaTUBHE MiATBEP/DKEHHS, MATPUMAHHS CHCTEMH HOPM, IO MICTATHCS B OKPEMHX
3aKOHaX Ta MDKHApPOJHHX JIOTOBOpaX, sKi MaloTh HaWOIIbIIe 3HA4YCHHS Ta
noTpeOyIoTh HeraHoro yxBasleHHA. CIOOM TaKOXK MOXHA BITHECTH 3aKOHH IIPO
IPaBOBI aKTH 3 HABEJCHHAM IX MEpeNliky Ta HOPMAaTHBHHX XapaKTCPHUCTHK.
3abe3neuyBaibHI 3aKOHH HE MOXKYThH iICHYBAaTH I103a 3aKOHAMH, IO BOHU BBOJSATEH B
IiIo Ta MDDKHAPOAHUMH JOTOBOPAaMH, IO MOTPeOyI0Th paTugikarii.
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Hes3Baxaroun Ha Te, 110 B HOPMATHBHO-IIPABOBOMY DPETYNIOBaHHI CyCIiIbHUX
BiTHOCHH Yy Hallili JiepKaBi, TOJOBHE i BH3HAYaJbHE MICIe 3aiiMae 3aKOH, IMUTOMA
Bara IiJ[3aKOHHUX HOPMAaTUBHO-IIPABOBUX aKTiB CYTT€BA.

IcHyBaHHS Mig3aKOHHMX HOPMATHBHO-TIPABOBUX aKTIB y TPaBOBIH cHcTeMi
3yMOBICHO 0araTopiBHEBOIO CTPYKTYpOIO CaMHUX CYCHUIBHHX BIZHOCHH, IO
MOTpeOYIOTh SIK 3aKOHOJABYOTO BpETYJIOBAaHHS, TaK 1 BTOPHHHOTO, OLUIBII
JETaTbHOTO 1 KOHKPETH3YIOUOTO HOPMATHUBHOTO PEryJIOBaHHI 3  METOIO
OIIEPaTUBHOTO BHUPIMIEHHS MUTaHb B OKPEMUX c(epax KUTTEISIIBHOCTI CyCIILTBCTBA.

IMin3akoHHU HOPMATHBHO-IPABOBHMIi aKT — ye HNUCbMOBUL OOKYMEHM
VNOBHOBANCEHO20 CYO ' €KMa, NPUIHAMUL HA NIOCMAS] MA HA BUKOHAHHA 3AKOHY, 6
SAKOMY 3aKpInieHi npasuia no8ediHKuU 3a2albHO20 Xapakmepy, wjo 3a0e3neyyomscs
0epaHcason.

[Tig3akoHHI HOPMATHUBHO-IIPABOBI aKTH MICTSATh HOPMHU TIpaBa, BOJIOMIIOTH
HU3KOIO Crenu(iyHuX O3HAK, BHUJIAIOTHCS JIMIIE YIOBHOBAKEHHMMH OpTaHAMHU
Jiep>KaBHOI BJIaay y BH3HAYEHId (GOpMi 3 METOI0 KOHKpeTH3alii Ta Ha BHKOHAHHS
3aKOHIB.

[Tig3akOHHICTH HOPMATHBHO-ITPABOBUX AKTIB HE 03HAYAE iX MEHINOT FOPUIANIHOT
000B’s13Kk0BOCTI. BoHM MaioTh HeoOXimHy fopuamuHy umHHICTB. lllompasma, ix
IOpUIMYHA YMHHICTh HE MAa€ TaKoi K 3araJlbHOCTI Ta BEPXOBEHCTBA SIK 1I€ BIACTHBO
3akoHaM. [IpoTe BOHM MOCIHAIOTh BaXKJIMBE Miclle B YCiii CHCTeMi HOPMAaTUBHOTO
peryJIOBaHHS,  OCKUIBKM  3a0e3MedyloTh  BHUKOHAaHHS  3aKOHIB  IIUIIXOM
KOHKPETH30BaHOTO HOPMAaTUBHOIO PETyJIOBAaHHS BChOI'O KOMIUIEKCY CYCHUIBHHX
BITHOCHH.

[lix3aKkoHHI HOPMATHBHO-TIPABOBI aKTH PIi3HATBCS MikK COOOH0 i yTBOPIOIOTH
CKNIaJIHy iepapxiuHy cucteMy. [X MokHa Kaacughikysamu 3a pisnumu Kpumepismu:

—3a cyo’ckmamu npuiihamms — nio3akouHi HopmamueHi axmu Ilpe3udenma
Ykpainu, ypaoy, yemmpanoHux i micyesux opeauié GUKOHABHOI 61a0U, OpPeaHi8 i
nocaoosux ocib micyeeoeo camosps0y8anHs TOIIO;

—3a 306HIWHLOI0 (POPMOIO aKma — YKA3Uu, NOCMAHOBU, HAKA3U, DilleHHs,
cmamymu, npasuia ToIlo;

—3a cgheporo 0ii axma — 3azanvbhi, 00606 A3K06I 0N GUKOHAHHA HA BCill
mepumopii Oepacasu (HopMmatuBHi aktu IIpe3umenta VYkpainu, abo Kabinery
MinicTpiB YkpaiHn); gioomui, HOpMU AKUX NOWUPIOIOMbCA HA opeaHizayii ma ocib,
wo nepedysaiomv y cucmemi  Cnyx#ch08020 NIONOPAOKYEAHHA — BIONOBIOHO20
MiHicmepcmea, 6idomcmea (HOPMATHBHI aKTH MIHICTPIB, KEPIBHHKIB IHIIMX
LEHTPaJbHUX OPraHiB BUKOHABYOI BIaJH, 10 MAalOTh BHYTPILTHE 3HAUEHHS); MicYeq,
i AKUX  0OMeNCYEmbCS  MepUmopiero  8IiON0GIOHOI  AOMIHICMPAMUBHO-
mepumopianvHoi 0oOunuyi (HOPMATHBHI aKTH TOJIIB MICLEBUX JIEPIKaBHUX
aaMiHiCTpanii); JoKkaibHi — mi, AKI Oilomb MITbKU 8 MeHCAX KOHKPEMHO20
nionpuemMcmea, ycmanosu, opeanizayii (HOPMaTHBHI aKTH KEPIBHHUKIB IMiJIPHEMCTB,
YCTaHOB, OpraHizaitiii);

— 3a yacom Oii — NOCMIlHI, MUMYACO8I,

— 3a Xapakmepom npasomeopuoi KOMnemenyii — npuiHAmMi 8 Mexcax 61AcHOi
npasomeopyoi Komnemenyii (HOPMATHBHI aKTH YPSNy), Hpuunsami 6 NOpsoKy
peanizayii 0eneco8anux npagoOmMEoOpuUx NoeHO6adceHb (OKpeMi HOPMATHBHI aKTH
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OpraHiB MiCIICBOTO CAMOBPSIIyBaHHS);

—3a nOpAOKOM RPUUHAMMA — GUOAHi 00HO00c00060 (HAKa3 KepiBHUKA
JIEP’)KAaBHOTO  KOMITETY),  npuiinami  KolecianbHo  (IIOCTaHOBA  TPAaBIIHHS
HanionansHoro 6aHky YkpaiHu), 6udawi cniteHo 06oma, abo Oinvbuie 8ioomMcmeamu
(HampukIan, CHOUTBHUM Haka3 MiHicTepcTBa BHYTpINIHIX CcHpaB YKpaiHH Ta
MiHicTepcTBa OXOPOHH 37I0POB’ sl YKpaiHu).

JloknagHime po3riasHeMO KIacUQiKallilo RiO3aKOHHUX HOPMAMUEHO-NPAGOBUX
aKkmie 3a cyd’ekmamu ix npuiinamms.

IMpesunenT Ykpainn Ha ocHOBI KoHCTHTYIIIT Ta 3aKOHIB YKpaiHU B MeXax CBOIX
[TIOBHOBAXXCHb BUJA€ HOPMATHBHI aKTH y (opmi YKA3i8 i po3nopsodicenv, SKi €
000B’3KOBUMH 0 BHKOHAHHS Ha TepuTopii YKpaiHu. Yxaszu ma posnopsaodoicenns
Ilpesudenma Vkpainu 3a CBOEKO IOPUIMYHOIO TPUPOJOI0 TOAUISIOTHECS Ha
HOPMAaTHBHI Ta HEHOPMATHBHI (HANpPHUKIaJ, HArOPOJHKCHHS BiJ3HAKOK KOHKPETHOL
moanHn). HeHopMaTHBHI yKa3w He MICTSITh HOPM IIpaBa Ta BiTHOCSTHCS /O aKTiB
3aCTOCYBaHHS IIpaBa. 3a JOIIOMOTOI0 yKa3iB 3aKOHOAABYOro Xxapakrepy Ilpesunent y
pasi HeoOXiAHOCTI BHOCHUThH 3MiHM JO JIiFOYMX 3aKOHOJABYMX aKTiB. YCi yKa3u 3a
FOPUAMYHOIO CHIIOIO CTOSTH IICIIS 3aKOHIB.

Kab6iner MinicTpiB YkpaiH! € BUIIUM OPraHOM y CHCTEMi OpPTaHiB BHKOHABYOI
BJIQJIM, B MEXaX CBO€I KOMIIETEHIII HA OCHOBI W Ha BUKOHaHHsA KoHcTuTywii Ta
3aKOHIB YKpaiHU BUAAE HOCMAHOBU | PO3NOPSOdCeHHs, 000B’SI3KOBI 10 BUKOHAHHS.
IHocmanoeu Kabinemy Minicmpis Yxpainu nepeBaxHO HOCSTH 3aralJbHUM XapakTep i
€ HOPMaTUBHO-NIPABOBUMHU aKTaMU, a pO3NOPAOA#CEeHHS, SIK TIPABUI0, IPUIMAIOThCS 3
KOHKPETHHX MUTaHb i HE MAlOTh HOPMATHBHOTO XapakTepy. Y 3B’s3Ky 3 THM, IIO
KabGiner MiHiCcTpiB € BHIIMM OpraHOM JIep>KaBHOI BUKOHABUOi BJIaJM, HOTO aKkTH B
CUCTEMI 3aKOHOJIAaBCTBA CTOSThH 33 IOPUIMYHOIO CHJIOKO Ticis akTiB BepxoBHoi Paau i
IIpesunenrta Ykpainu. Pazom i3 THM BOHM MarOTh NepeBa)karoue 3HAUYCHHS CTOCOBHO
HOPMAaTHBHO-IIPABOBUX aKTiB IHIINX OPraHiB, TOOTO 0OOB’SA3KOBI O BUKOHAHHS HA
Bcit Tepurtopii Ykpainm. Yci aktm migsimomumx KabGimery MiHicTpiB YkpaiHu
OpraHiB MOBUHHI BIIMOBIAATH OO HOPMATUBHO-TIPABOBHM aKTaM.

Ha ma0enp HUKYe BiINOBIAHO 10 i€papXii MiI3aKOHHUX HOPMATUBHO-TIPABOBUX
aKTIB PO3MICTHINCS HOPMAMUGHI aKMu MIHICMEPCme ma [HUWUX YEeHMPATbHUX
0peawié 8UKOHAGYOI 61adu. MIHICTPH Ta KEPIBHMKH IHIIMX HEHTPAJIBHUX OPraHiB
BHKOHABYOI BIIQJIM B MeKaX KOMIETEHII{ OYOIIOBAHUX HUMH OPTaHiB y BiINOBIIHIN
cepi yrpaBiiHHS BHJAIOTH HOPMATHBHI aKTH ¥ GopMi Hakasis.

Mexi TpaBOTBOPYOi KOMIIETEHI[IT LIEHTPaJbHUX OPraHiB BHUKOHABYOi BIaIu
KOHKPETH3YIOThCS B TIOJIOKEHHSAX IpO OKpeMi MiHicTepcTBa. Haxaszu 6ysaroms
nopmamugui  ma  inougioyanvni.  HOpMaTHBHUMH — Haka3aMH  HEPEBKHO
3aTBEPUKYIOTBCS TIOCTAHOBH 1 MOJIOXKEHHS NMPO MIJBITOMYI yCTaHOBHM, OpraHizalii,
IpaBWiIa JiSUTBHOCTI  MiJKOHTPOJBHHX TI€BHOMY BIiOMCTBY. [ncmpykyii €
HOPMAaTUBHO-TIPABOBUMH aKTaMH. Y HHX II€PEBaXHO BCTAHOBIIOIOTHCS HOPMH 3
peaizarnii HopMaTHBHO-TIpaBoBHX akTiB [Ipe3unenra, BepxosHoi Pamu Ykpainu abo
Kab6inery MiHicTpiB, JarOThCS BKa3iBKH, SK MOTPiIOHO 3aCTOCOBYBATH TOW YW 1HIIHH
HOPMATUBHUMU aKT.

HopMaTuBHI aKTH opeanie ma nocadosux 0ci6 Micyegoco camospsoyeanHs
YTBOPIOIOTH 1€ OJIHY TPYIY MiA3aKOHHUX HOPMATHBHO-TIPABOBUX aKTiB. BiamoBimHO
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1o ctT. 144 Koncrurynii YkpaiHu opraHu MiCIIEBOTO CAMOBPSITyBaHHS B ME¥KaX CBOIX
ITOBHOBa)KCHb, BU3HAUCHNX 3aKOHOM, IPHUMAIOTH pilents, sIKi € 000B’I3KOBUMH JI0
BUKOHAHHs Ha BiAMoBiAHIA Tepurtopii. Jlo ¢opM mpaBa HanmexkaThb Ti pillleHHS, SIKi
MiCTATh y co00i mpaBoBi HOpMH. Jlii HOPMATHBHMX pilllEHb MICHEBUX paj
MOMINPIOETHCS Ha TEPUTOPIO, MiABITOMYY Wil pafi.

KepiBHUKH MiINPUEMCTB, YCTAHOB 1 OpraHi3alliii y Mexax CBO€l KOMIIETEHINT i
BIZIMIOBiIHO A0 YHMHHOTO 3aKOHOJABCTBA MAaIOTh MPAaBO BHUIABATU HAKA3U SK
iHOUBioyanbHo2o, max i Hopmamueno2o xapaxmepis. HakazamMm 3aTBepHKYIOTHCS
TI0CaIOBI IHCTPYKIIil, Pi3HI OJOXKEHHs. BOHN pernamMeHTyIOTh IepeBaXKHO MUTAHHS
mpaii ¥ 3apo0iTHOI miaTH, poOOYOro yacy W 4acy BiJIOYMHKY, OIUIATH Tpaii Ta
MaTepiaJbHOTO 320XOUEHHS Ha MiANPHEMCTBi, B YCTaHOBI 1 opraHizamii. barato 3
HUX NPUAMArOTHCS aaMIiHICTPAIIi€l0 32 MOTOMKEHHIM 13 Tpodeninkamu. Taki akTh €
JIOKAJIbHUMH, OCKIJIbKH 30Ha 1X Jii 00OMeXeHa paMKaMH BiIIOBiTHOTO ITiITPUEMCTBA,
YCTaHOBH ¥ opraHizarii.

TakuM YHWHOM, €(QEKTHBHICTH PETYITIOBAaHHS CYCIUIBHHX BITHOCHH TIPSIMO
MPOIOpLiiiHA HASBHOCTI HEOOXIAHOTO BHUIOBOTO Ta (PYHKILIOHAJIBLHOTO pPO3MAITTS
HOPMAaTHUBHO-TIPABOBUX aKTiB, sKi B 3aJIGKHOCTI BiJl CBOEI MPUPOAM MOKJIMKAHI
BCTAHOBIIIOBATH, 3MIHIOBAaTH, Y CKACOBYBATH HOPMH TIpaBa.

7.4 Jlin HOpMATHBHO-NIPABOBMX AKTIB y IPOCTOPi, Yaci Ta 3a K0JIOM 0cid

Bynb-xuil HopmamueHno-npagoguii akm Mae MexXi CBO€i mii B TpBOX
«eumipax»:

1) y uaci, To0T0 oOMexeHuil TepiogoM Jii, KOJIM HOPMATHBHO-TIPABOBUH aKT
Ma€ IOpHIMYHY YHHHICTb;

2) y npocmopi, Ha KA MOMHNPIOETHCS Ais HOPMAaTHBHO-TIPABOBOTO aKTa;

3) 3a konom ocib, SKi MiANAaNAOTh MiJ BIUIMB HOPMAaTHBHO-IIPABOBOIO aKTa: Ha
OCHOBI HOPMATHBHO-IIPAaBOBOTO aKTa B HHX BHHHKAIOTh IOPHAWYHI TIpaBa i
000B’I3KH.

[ToyaTkOBUM 1 KiHIIEBUM MOMEHTaMH il HOPMATHBHO-NIPABOBOI0 aKTAa B Yaci
€ BCTYH HOPMATHBHO-IIPABOBOTO aKTa B JMil0 i HPUNHMHEHHS [il HOPMAaTHBHO-
mpaBoBoro axrta. Ciif BiAPI3HATH MOMEHT (JI€Hb) BCTYIly HOPMAaTHBHO-IIPAaBOBOTO
aKTa B JIif0 BiJl MOMEHTY (IHs) HAOYTTS HUM FOPUAMYHOI CHIIH.

3akonu nouunaioms oiamu:

— 3 MOMEHTY yXBaJleHHs (Hanpukias, Koncrutynis Ykpainn);

— 3 MOMEHTY OIyOJIiKyBaHHS;

— 3 yacy, SIKA{ MO3HAYSHO B CAMOMY 3aKOHi;

— 3 "acy, IKuif 3a3Ha4eHO B IIOCTAHOBI IIPO TOPSANOK BBEJCHHS 3aKOHY B Jif0. B
VYkpaiHi, K NpaBUIO, MOYATOK il 3aKOHY BH3HAYAETHCS y CICHiaNbHIA IMOCTaHOBI
BepxoBroi Panu mpo mopsinok iforo BBeACHHS B Iil0 i3 AHSA omyOJiKyBaHHS abo 3
MOMEHTY HACTaHHS 3aCTEpPEXKEHOi B ITOCTAHOBI IEBHOI YMOBH (YXBaJCHHS IHIIOTO
3akoHy TaiH.). Hampukian, pasom 3 omyOmikyBaHHAM 3akoHy Ykpainu «IIpo
JIep)KaBHY TaeMHHUIIO» Oyna omyOmiikoBana [loctanoBa BepxoBHoi Pamu Ykpainu
«IIpo mopsmok BBeneHHS B Aito 3akoHy Ykpainu «IIpo mepxaBHYy TaeMHHUIO», 1€
CKa3aHo, [0 BiH BCTYIAE B Ai0 3 THS OITyOIIiKyBaHHS;

— 3aKOHHM, B SIKUX HE BKa3aHMW 4ac HaOpaHHS YMHHOCTI W MIOAO SKHUX HE OyJo
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IMOCTAaHOBHM TPO TOPSJAOK BBEACHHS B JIiF0, BCTYNAIOTh y CHJY IO BCi TEpPHUTOPIi
VYkpainu ofHOYacHO Tichs 3akiHdeHHS |0-IeHHOro CTpOKy 3 AHSA OQimiHHOTO
onyOuikyBaHHS. 3aKOHH MaroTh OyTH OIyOJIiKOBaHI He Mi3Hille HiX yepe3 15 nHIB
micst iX miAnucaHHs i yXBaleHHs 10 BUKoHaHHs [Ipe3unenToM Ykpainu;

—3aKOHH (piLIEHHS), yXBaJeHi B pe3ylbTaTi pedepeHayMy, BBOAATECS B M0 3
MOMEHTY IX ONyONiKyBaHHS, SKIIO B HUX CaMHX HE BH3HAYCHWH IHIIMI CTPOK.
JlaToro yxBajieHHs 3aKoHY (pillIEHHs) € IEHb MPOBECHHS pedepeHayMY.

3a BciX yMOB 3aKOH BCTyIA€ B Jif0 He paHille gaTw omyOiikyBaHHS. BiamosigHo
1o Konerurymii YkpaiHu 3ak0oHU, 0 BU3HAYAIOTh MpaBa i 000B’SI3KH TPOMAJIsH, HE
JIOBEJICHI /10 BiZloMa HAaceJleHHs B MOPAIKY, BCTAHOBIEHOMY 3aKOHOM, € HEYMHHUMHU
(ct. 57).

Bceryn 3akoHy BitOyBa€eThCS BIAMIOBIAHO 10 TPHOX MPUHUUNIG:

— HeTaiHa mIis;

— KOJIM 3aKOH 13 JHS BCTYNY B Jil0 TOIIUPIOETHCS HA yCi BHIAAKH JIHIIE
«yTiepeny; yce, Io IepeIyBano JHIO BCTYIy 3aKOHY B Jif0, i HbOTO HE MiMNaIae,

—3BOPOTHA [isl (3BOPOTHA CHJIa) 3aKOHY — KOJIM 3aKOH IOLIMPIOETHCS HA BCi
BUMAJKU 1 «ymepen» 1 «Hazam», TOOTO i HAa BUMAIKH, IO BigOyBaiucs paHidl, y
MHHYJIOMY, 0 BBE/ICHHS 3aKOHY B JIiI0.

3aragbHUM € NPaBWIO: 3AKOH 360pomnoi cunu ne mae. lle npaBuio Hagae
BHM3HAUYEHOCTI Ta CTaOiIBHOCTI CYyCHINbHUM BigHOCHHaM. ['pomMansHu y CBOiX
BYMHKAaX OpPIEHTYIOTbCS HA YHWHHI 3aKOHH. BOHH MOXYTh pO3paxoByBaTH Ha
MaiOyTHI 3aKOHM B KOHKPETHUX BUYMHKAX CHOT'OAHIIIHBOIO JHS.

BuHsTKY 3 HBOTO MpaBUIIa PiJIKICHI H OTYCKAIOThCS:

a) 32 HasIBHOCTI BKA3iBKH B 3aKOHI IPO HaJaHHSA HOMy (a00 OKpEeMHM CTATTAM)
3BOPOTHOI CHJIN;

0) y 3araJbHOMY TIpaBWJi IIpO HEOJMIHHE HAJaHHS 3BOPOTHOI CHIIM
KPUMIiHATBHOMY 3aKOHy, SKHH CKacoBye a00 MOM SKIIye KPHUMiHAIBHY
BiAITOBIAIBHICTS.

Ile npaBuaO Mae TryMaHICTUYHY CHpsAMOBaHiCTb. BoHO 3adikcoBaHe B
MiXHapoIHOMY MAakTi MpO TPOMAISIHCHKI Ta MOMITHYHI IIpaBa, YXBaICHOMY
I'enepansHoio Acambiieero OOH 16 rpynas 1966 p. BoHo moBnHHE OyTH BiqTBOpEeHE
B KpUMIHQJIBHUX KOJEKCaX KpaiH, sKi MiImucaiu Ied MiDKXHApOIHUH IOKYMEHT. Y
cT. 15 1mporo makTy, 30KpeMa 3a3HAYAETHCS: «... HE MOXE INPHU3HAYATUCS BaKde
MOKapaHHs, HDK Te, IO MUIATAN0 3aCcTOCYBaHHIO B MOMCHT BYHMHCHHS
KPUMiHAJIBHOTO 3JI0YMHY. SIKIIO MiCJIsl BAMHEHHS 3JI0YMHY 3aKOHOM BCTaHOBIIIOETHCS
JIeTIIe TTOKapaHHs, Jis [IbOTO 3aKOHY MOMINPIOETHCS Ha JAHOTO 3J0UYHHIISD».

Binmosinao mo MixHapogHoro makry 1966 p. y cr. 58 Koncturymii Yxpainu
3aKpIIUICHO: «3aKOHHU Ta iHIII HOPMaTHBHO-TIPABOBI aKTH HE MArOTh 3BOPOTHOI Aii B
Yaci, KpiM BUMAJKiB, KOJU BOHU IOM SIKIIYIOTH a00 CKAaCOBYIOTH BiAIIOBiNAIBHICTH
ocobu. HixTo He MOXe BIAMOBIZAATH 3a JiAHHS, SKIi HAa MOMEHT IX BYMHCHHS HE
BU3HABAINCS 3aKOHOM SIK IIPABOIIOPYIICHHS.

3akonu empauaroms 0ir0:

— IIiCJIA 3aKiHYEHHS CTPOKY, Ha SIKMH BOHM Oy yXBaJeHi;

—y pasi OpsAMOro cKacyBaHHS (NMPU3YNHHEHHS Jii) IBOTO 3aKOHY IHIIHM
3aKOHOM a00 CIIeliaIbHO TpH3HAYeHUM akToM (B YKpaiHi 3akoH Moxke OyTh
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ckacoBanuii pimenHsMm KoncrutyniiHoro Cyay B pa3i  BH3HAaHHA  HOro
HeBianosigHOCcTI KoHcTutymii Yipainu);

—y pasi (paKTHYHOrO CKacyBaHHs, KOJIM yXBaJleHHH HOBUI 3aKOH 3 TOTO CaMOro
MUTaHHS, a CTapuii GOpMaIbHO HE CKACOBAHHIA.

Jlisi HOpMATHBHO-NPABOBOr0 aKTa y MPOCTOPi MoXxe OyTH mepumopiansHoio
Ul eKCMepUMopIaiIbHOMK.

Tepumopianvra 0is HOPpMAMUEHO-NPABOBO20 AKMA OKPECIEHa TEPUTOPIEI0
JepkaBu ab0 OKPEMOTO pErioHy 1 BH3HAYAETHCS JEPXKAaBHUM CyBEPEHITETOM.
Excmepumopianvha 0is HopmamugHo-npasogo2o axma PeryIroeThess MiXXHAPOTHAMH
JIOTOBOpaMH 1 nepedayae MmomrupeHHs 3aKOHOIaBCTBA TIEBHOI JepKaBy 32 MEKaMH 11
TepuTopii. BoHa BigomMa SK TpaBO EKCTEPUTOPIATLHOCTI JepX,aB — MOPSIOK,
BIIMIOBIZTHO JIO SIKOTO YCTaHOBH a0o0 (i3wdHi 0co0HM, WO po3TamoBaHi abo
nepeOyBarOTh Ha TEpUTOpil IHIIOI Jep)KaBH, PpO3MIIAJAIOTHCS SK TakKi, IO
posramoBaHi abo mepeOyBalOTh Ha BIACHIH HAI[lOHAIBHIM TepuTOpii 1 migBIamHI
3aKOHAM 1 IOPHCAMKINI BJIacHOi JepkaBH. [IpaBoM  eKCTEpPHTOpPIaIBHOCTI
KOPHUCTYIOThCS BIICHKOBI KOpaOJIi Ta JIiTaku, 10 13 A03BOJY JAEp>KaBH NepeOyBaHHS
3HAXOMATHCSA Ha T TEpUTOPIil, ajie PO3MIAJAIOTHCS SK YaCTHHA TEPUTOPIl JAepKaBH
mpamopa abo mi3HaBaNbHUX 3HaKkiB. IIpaBo  excTepHTOpiambHOCTI  3aBXKAU
BUKOPHCTOBYBAJIOCS IUIsl OOIPYHTYBaHHS JUILIOMATUYHUX TIPUBLIEIB Ta IMyHITETIB —
0COOJIUBUX TPAB 1 MPUBLICIB, IKUMU HAUISIFOTHCS TUTUIOMATH 1 WICHH iX CiMEH.

Ha nopsaok aii HOpMAaTHBHO-NIPABOBOI0 aKTA 32 KOJIOM 0Ci0 IOIIUPIOETHCA
3arajbHe MPaBHJIO: 3aKOH JIi€ CTOCOBHO BCiX 0Ci0, siki mepe0yBaloTh Ha TEPUTOPIi
Woro 1iii i € cy0’eKTaMM BiTHOCHH, Ha 5IKi BiH PO3paxOBaHHIA.

Jlo Takux ocib BiTHOCSATHCS:

— TPOMAISIHH JIepKaBH;

— 1HO3EeMII];

— ocobu 0e3 TpOMa/ISTHCTBA (amaTpHIn);

— 0cOo0H 3 MTOJBITHUM I'POMAISHCTBOM (OimaTpuIn);

— MirpaHTH, OiXeHIli;

— yci BHYTpIIIHBOAEPIKABHI, CIUIBHI, iHO3eMHi, MIDXHApOJHI OpraHi3amii,
AKi He KOPHUCTYIOTCS TIPaBOM EKCTEPHTOPIaNbHOCTI.

Buou 3axonie y 0ii 3a Ko10m 0ci6:

1. 3azanvni — po3paxoBaHi Ha Bce HacelneHHS. Hu3ka 3aKoHIB, Hacammepen
KpUMiHAIBHHUX, IMOMMPIOIOTECS HAa TPOMAISIH Jep>KaBH HE3aJTEXKHO BiJ MicHd iX
niepeOyBaHHs (32 KOPJJOHOM);

2. Cneyianwni — po3paxoBaHi Ha MeBHE K00 0ci6. OnHI 3aKOHH MONINPIOIOTHCS
Ha BCIX IHAMBIAyaNbHUX 1 KOJEKTHBHHUX CyO0’ €KTiB, IHIII — JIMIIE HA KOHKPETHY
KaTeropito ocié (IeHCIOHepiB, BIHCHKOBOCIYXKOOBIIB, JiKapiB, BYUTEIIB TOIIO), 1X
sl B TIPOCTOPI Ta 3a KOJIOM 0Ci0 He 30iraerhcs.

Ino3emHi rpomansHEM 1 ocobum ©e3 rpoMaasHCTBA MOPIBHAHI B IpaBax i
0060B’13KaxX i3 IPOMaJHAMH JIEPHKABM 33 JESKMMH BHHATKAMU. IM He HaJaloThCs
OKpeMi TpaBa 1 Ha HUX HE MOKJIAQJAIOThCSA TICBHI O0OB’s3kM: oOupartu i OyTu
00paHMMH 10 AePKABHHUX OPTaHiB KpaiHH, OyTH CyIISIMH TOIIO.

3. Bunamkogi — poOIATh BUHATKH 3 3arajbHUX 1 CHeIiaJbHUX. [ 1aBy nepikas i
YpAIiB, CIIBPOOITHUKY TUTUIOMATHYHHUX 1 KOHCYJIbCHKUX TPEJCTABHUIITB, ACAKI 1HIII
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iHO3eMHI rpoMajsiHu (YJICHH eKilMaxKiB BIHCHKOBUX KOpPaOIiB, BiliCHKOBOCIY>KOOBIII
BIICPKOBUX YaCTHH TOIIO), IO 3HAXOMATHCS Ha TEPUTOPil HEBIACHOI JepiKaBH,
HajiJlieHI IMyHITETOM — JWIUIOMaTHYHUM, KOHCYJIbChKMM TaiH. Lli ocobu
KOPHCTYIOTHCSI OCOOMCTOI0 HEIOTOPKAHHICTIO. BOHU 3BUIBLHSIOTHCS BiJl FOPUCIUKIIIT
Jiep>kaBy IepeOyBaHHS B MMTAHHAX, II0B’A3aHMX 3 IX CIIy>KOO0BOIO HisIBHICTIO.

KonTtpoJbHi nuTanus:

. SIx Bu po3yMmieTe IOHATTS «IPaBOBHH IpEeCHT»?

. Poskpuiite 3micT MOHATTS «dopma (pKepero) mpaBay.

. SIki o3Haku mputaMaHHi Gopmi (mxepeny) npasa?

. SIxi Bu 3HaeTe pisHOBUAN GOpM (Kepen) mpaBa?

. Chopmymroiite nediHillii0 TOHITTS «HOPMATHBHO-IIPABOBHIA JIOTOBIpY.

. SIx Bu po3yMieTe MOHATTS «IIPaBOBUI 3BUYAN»?

. SIxi ocHOBHI popmu (mKkepena) nmpaBa Ykpainu Bu 3Haete?

. SIki o3HaKM BiAPI3HAIOTH HOPMATHBHO-TIPABOBHH aKT Bil aKTa 3aCTOCYBaHHS

HOpM TipaBa?
9. Slkuii 3 BUIIB HOPMATUBHO-TIPABOBUX aKTiB MA€ BUILY IOPUIUIHY CHITY?
10. Ilo o3Ha4ae mis HOPMATHBHO-TIPABOBOTO aKTa y IIPOCTOPI

01N LNk~ W —
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TEMA 8. PEAJII3ALISA HOPM ITPABA
Chopmynvosani @ 3aKoHax ma iHWUX HOPMAMUBHO-NPABOBUX AKMAX HOPMU
npasa nuue mooi BUKOHYIOMb C80€ COYIANbHE NPUSHAYEHHS, KON 60HU 8MINIOIOMbCS
6 OiticCHiCmb, peanizyiomsbcs y C8I00MO-601b08UX OiAX CYO €KMIB.
3Hauna  Kintbkicmb HOpM  mpasa  OnsL  COEL  peanizayii  eumacaromv
npaso3acmocosnoi Oianbhocmi depxcagnux opeamig i nocadosux ocib. IIpakmuune
3HAYeHHA 3ACMOCYBAHHA HOPM NpaAsa  3YMOGMIOEMbCA 11020  Oe3n0cepeoHbo
NPUKAAOHUM Xapakmepom. [[ns ycniwnoi peanizayii, hyHKYiOHy8aHHs, NOCAIO08HO20
B00CKOHANIEHHSL A PO36UMKY NPABA HeOOXIOHEe MAKOJIC I NPAGUTIbHE PO3YMIHHA 6CiMa
YleHamu  CyCRiIbCMEa 3MICmy md NpusHayewHs 1oco Hopwm. Lle 3asdanms
BUKOHYEMBCSL 3a OONOMO20I0 MAYMAYECHHS HOPM NPABA.

8.1 IlousiTTs Ta hopMu peanizauii Hopm npasa

Peamizamis HOpM mpaBa cy0’€KTaMM TIpaBa  3aBEpIOye IIPOLEC MPaBOBOTO
peryJIoBaHHS, yOCOONIOIOYM TUM CaMUM TE€BHHHM pe3ynbTaT NaHOTO Pi3HOBUIY
BIUIMBY IIpaBa Ha CYCHiIIbHE KHUTTSL.

Peasizanis HopMm 1npaBa — ye peanvhe, nNpakmuuHe GMINEHHA ) JHCUMMA
DOPMATLHO-BUBHAYUEHUX HOPM 3A80AKU NPABOMIPHII N08ediHYi cyb 'e€kmis npasa.

IIpodecop I1.M. PabGiHOBHY MiIKPECITIOE, 110 COIIABHOK CYTHICTIO peaii3arii
IIPaBOBUX HOPM € 3aJ0BOJICHHS YYaCHHKAMH CYCIIBHOTO JKHITS CBOIX MHOTped
COLIIaJIbHO JIOMYCTUMUMH Crioco0amMu, 3aco0amu, siki 3MOJIeNIbOBaHi, CKOHCTpYHOBaHi
JepKaBoIo .

Ha nymky O.®. CxaxyH, peani3ariist HOpM IpaBa — II¢ BTUICHHS PO3IOPSIKEHbD
MPABOBMX HOPM Y TPABOMIpPHIN MOBEMIHII Cy0’€KTIB mpaBa, TOOTO B 1X MpaKTHIHIN
IUSUTBHOCTI?.

IMin peamizamiero HOpM mpaBa M.JI. [HaTiok po3yMie peanbHE, MpPaKTUIHE
NIEPETBOPEHHS B JKUTTA (DOPMaNbHO-BH3HAYCHUX IIPABOBHUX IIPHITHCIB depe3
MPaBOMIpHY TMOBEMIHKY CyO’ekTiB mpaBa (mii uyu OE3AisUILHOCTI) 3 METOMO
3aJJOBOJICHHS OCHOBHHX IOTPe0 JIOMWHH, CYCIIBCTBA 1 JEPXKaBH 3a JOMOMOTOIO
croco06iB i 3ac06iB, BCTAHOBIEHUX JEPKABOIO".

TakuM YMHOM, CydacHa IOpUAMYHA HAayKa HE MICTHTh €IMHOTO PO3YMiHHSA
KaTeropii «peamizarist HopM mpaBa». Hu3ka BUeHHX, Taroud JEII0 Pi3HI BU3HAUCHHS
I[bOMY TIOHATTIO, CXOAATBCSA B OJHOMY, IO pealtiamis HOpM IpaBa — Iie (akTHIHe
3/IICHEHHS] TIPABOBUX HOPM Yy TPaBOMIpHii TOBeMiHI cy0’eKTiB mpaBa. [HIIMMH
CIIOBaMH, L€ BTUIEHHS y BYMHKAxX JIOJEH THUX BHMOT, fKi B 3araibHid Qopmi
BiJT0OpakeHi B HOpPMI TpaBa.

Osnaku peanizayii HOpm npasa:

— npagomipHicms Oiil, TOOTO iX BiJIIOBIAHICTH HOPMaM IIpaBa (HEMPaBOMIipHi Jii,
BUYMHEHHS [IPaBOIOPYIICHHS HE MOXKYTh BBOKaTHCS peali3amiero HOpM IpaBa);

! Pa6inosuy [1. M. OcHOBH 3araibHOT Teopii NpaBa Ta jep:asu : Hagy. 1oci6. / I1. M. Pabinosuy. — K. : Arika, 2001. —
C. 129.

2 Ckaxyn O. @. Teopis nepskasu i pasa : migpy4. / O. ®. CkaxyH ; nep. 3 poc. — X. : Koncym, 2001. — C. 386.

3 Tmariok M. [I. TIpaBosacTocyBanHs Ta HOro Mmicilie B Npolieci peanisalii npasa: [uC. ... KaHAMJATa OPUI. HAYK :
12.00.01 / I'nattok Map’sxa JImutpiBHa. — K., 2007. — C. 32.
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— coyianvha Kopuckicms Oiti — X CHPAMOBAHICTH HA 33J0BOJICHHS IIPUBATHHX 1
myOIiYHEX TOTped Ta IHTepeCiB CYCIiIbCTBA 1 IFOIIHY,

— npoyedypHuil xapakmep Oill, PErIaMEHTOBaHICTh HOpPMaMH IpaBa IMPOLECY
(crapmiitHOCTI) OisUTBHOCTI Cy0’€KTIB MpaBa;

— 6021b08ull Xapaxkmep Oitl, TOOTO IX yCBITOMIJIECHHS, HAXOKEHHS apTyMEHTIB Ha
KOpHCTH OallaHCy MiX Cy0’€KTHBHUMH iHTepecaMH i HOpMaMH; HaCTaHOBa Ha [Iii, o
BIJIMOBIIal0TH HOPMaM i MPUHIIUTIAM TIPABa;

— 3abe3neuenicmp depiicasoio TIPONECY 1 Pe3yNbTaTy pearizaiii mpasa'.

Pearizariito HOpM IpaBa CIiA BiPI3HATH BiJ] IIMPIIOTO 33 3MICTOM ITOHATTS «Iii
npaBa». Ha BiamiHy Bim peamizarii mpaBa, ska nepeabavae QaxTuuHy (TpsMmy)
peamizamiro HOpM MpaBa B TMOBEiHLI CyO’€KTiB mpaBa, din npasea nependadae
HETIpSMi cnocoou énaiugy npasa Ha CyCIITbHI BITHOCHHH, a caMe:

— iHGhopmayitinuil cnocid, KOJIM IPABO PO3TIIAIA0TH SIK OJJUH 3 BHJIIB COIaAIbHOL
iHpOopMaii (3HaHHS), PO MOMKIINBY Ta HEOOXiAHY MOBEIIHKY Cy0 €KTIB MpaBa;

— yiHHicHO-opienmayitinuii cnocié — TONATae y BIUIUBI IIpaBa Ha MEPEKOHAHHS
ocoOu, i CBITOIJISIIHI Opi€HTAIlil Ta yCTaHOBKHM, MouyTTs i emouii. Konmu HOpMH
IpaBa CIOHYKAIOTh 10 peaiizalil HaWBaXIMBIIMX JUIA JIIOJWHA 1 CYCIHiJIbCTBA
IiHHOCTEH (HANpUKIaM, 3araJbHOJIONCHKHUX IIHHOCTEH: MPaBO Ha XKUTTH, 3M0POB’S,
YecTb, T1IHICTh, MIIJIOBY peryTallito, EKOHOMIYHY iHII[IaTHBY, MaiiHOBI iHTEpECH, IO
OXOPOHSIOTHCS 3aKOHOM, TOIIIO).

OxpiM TOTO, i mpaBa IIMpIIE peai3amii 3a KoJoM 0ci0, Ha SKUX BOHA
PO3MOBCIOJKY€ETHCS, 4aCOM Jii Ta TEPUTOPI€IO0 NOIUPEHHS.

TakuM YHMHOM, Yy TIOHATTI «Jisl TIPaBa» y3arajbHIOITHCSA BCi CIIOCOOM BIUIMBY
IpaBa Ha CycHigbHe XWTTA. Lle cyKymHICTh ycix (opMm HmposBy HOTO IOPHAWYIHUX
BJIACTUBOCTEH, sKi BiZOOpakaroTh AWHAMIKY MpaBa — IIpoIeC HOTO peasbHOTro
PEryJISTHBHOTO BILUTUBY HA BCTAHOBJICHI CYCITiJIbHI BIJIHOCHHHU.

Dopmu peanizayii nopm npasa:

3a cyo’ekmamu, axi peanizyromo npago:

— inougioyanvna. s Qopma peamizanii monsrae B MOXKIHBOCTI  0coOH
CaMOCTiHHO (B IHIUBITyallbHOMY MOPSAKY) BUKOPHCTOBYBATH CBOI IOPHIMYHI IIpaBa i
BUKOHYBATH MOKJIaJICHI Ha Hel IOpHINYHI 000B’A3KH;

— konexmugHa. s dopma peanizanii moTpedye MOETHAHHS 3yCHIb KUTBKOX
cy0’extiB. 3okpema KoHCTHTyIiHHa HOpMa (cT.45 Koncturymii Ykpainm), ska
3aKpiIUTIOE TIPaBO TPOMAJSH HAa BIANOYMHOK, MOXe OyTH peamizoBaHa SK Yy
KOJICKTHBHOMY, TaK i B iIHIMBIIyaJIbHOMY TOPSAKY, TOJI SIK iHIIa HOpMa KoHcTUTy il
(ct. 36), mo mepegdauae mpaBo rpoMaigsdH YKpaiHH Ha 00’€IHAHHS B IIONITHYHI
mapTii Ta TPOMaJIChKi OpraHizariii, — TITEKN B KOJIEKTHBHOMY.

3anesicno 6i0 63a€mM06IOHOCUH YD €KmMi6 npasa:

— opmu peanizayii, AKi 3acHO8AHT HA YOPMATLHIL PIGHOCIT CMODIH,

— popmu peanizayii, de 00Ha cMopora HAdileHa QYHKYICIO GeliHHSL.

3a xapakmepom oucno3uyii Hopm npaea:

— OOMPUMAHHSL;

! Ckakyn O. ®. Teopist npasa i aepxapu: niapyd. / O. @. Ckakyn. — 2-re Bua. — K. : Anepra ; KHT ; IIVJIL, 2010. —
C.411.
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— GUKOHAHHS,

— BUKOPUCTNAHHSL.

BuriiesasnaueHi popMu peaizaiiii HopM mpasa € 6e3mocepeHiMU (OCHOBHUMH).
Bonnowac, icHye 1me ¥ omnocepenkoBaHa (ocobOnuBa) Qopma peamizamii  —
IIPaBO3acTOCYBaHHSA (PO Hel HTHMETHCS y HACTYHHOMY IiIpO3/ii).

JoTpumanus — ye maxa ¢popma peanizayii 3a00poHAIOUUX YU OXOPOHHUX HOPM
npasa, AKa NOA2A€ 8 YMPUMAHHI 8i0 Oill, 3a00POHEHUX YUMU HOPMAMU, CYBOPOMY
dooepoicanni  ecmanosnenux 3abopon. Jns peamizamii 3a00pOHSAIOUMX HOPM
HEOOXiTHMM € YTpUMaHHSA BiX 3a00poHEHHWX [iif, TOOTO IacHBHAa MOBEIIHKA.
Hanpuknan, y cr. 54 Konctutyuii VkpaiHu 3akpiluieHO IOJIOKEHHS MpO Te, IO
HIXTO HE MOXE€ IOIIUPIOBATH PE3yJIbTaTH TBOPUOi, IHTENEKTyalbHOI MisIIBHOCTI
iHmoro rpomamsHMHa Oe3 iforo 3romu. Jlns JOTpEMaHHA Takoi 3a0OpOHU
HEOOXI/IHOIO € NMacUBHA MOBE/IHKA: YTPUMAaHHS BiJ] OIMIMPEHHS PE3yJIbTaTiB TBOPYO],
IHTEJIeKTyaJbHOT MisSUIbHOCTI iHIIOT 0COOH, SIKIIO0 HEMAE 3T aBTOPA.

VYci 0XOpOHHI HOPMH MICTATE 3a00pOHY, sIKa X04 i He (opMyITIOeThCs TPSAMO,
OJIHAK JIOT1YHO BUBOAMTHCS 31 3MicTy HOpMHU. Taki HOpMHU BHKJIJCHI, HANIPUKIIAM, B
ocobnuBiii yactuni KK Ykpaiau, abo KYnAIl, 3BepHeHI 10 HEOOMEXKEHOro KoJia
Cy0’€KTIB 1 CTOCYIOTBCS KOKHOTO JIENIKTO3/IaTHOTO Cy0’€KTa.

3a00poHsIOYl Ta OXOPOHHI HOPMH MependadaroTh a0CONIOTHI YW BiTHOCHI
oOmexxeHHs. OCHOBHA iX IIb — TMONEpPEKEHHS HETaTUBHHUX [id, SKi MOXYTh
HaHECTH MIKOAY CYCIUIBHHM BigHOCHHaM. JlomaTkoBI Iimi — CHpSMyBaHHS
TSUTBHOCTI cy0’€KTIB Ha OakaHy MOBE/IIHKY.

JloTpuMaHHS BCTaHOBJICHUX 3a00pOH BiOYBa€THCS, SIK MPABHIO HEIOMITHO: B
mporeci MpaBOMipHOT OE3MiSUIBHOCTI WM TiJ 4Yac 3IIMCHEHHS JO3BOJICHHX Miid.
Hampuknan, cTymeHT, 3HaXOASYHCh Ha JIEKIii 1 He BYMHSIOYM 3a00pPOHEHHX MisHb,
peaitizye Bci 3a00pOHSIFOUI Ta OXOPOHHI HOPMHU.

BuxoHaHHA — ye maka ¢popma peanizayii, Axka noaseac 8 00608 A3KOE0MY
B8UUHEHHI OifiHb, WO Nepeddaiarmvpcs HOpMamu npasa ma (abo) yKiaoeHumu Ha ix
niocmagi 0o2oeopamu. BukoHaHHSI 000B’SI3KiB IIJISIXOM BYMHEHHS BUSHAYCHHX il y
JEesIKMX BUTAIKaX MPUPIBHIOETHCS 10 YTPUMAaHHS Bifl THX YW IHIINX Nidl. BukoHaHHS
HE3aJIeXKHO BiJl TOTO, SIKMM IIIIXOM BOHO JIOCATA€THCS — B Pe3yiIbTaTi akKTHBHHUX Ail
abo X yTpUMaHHSAM BiJ HUX (OE3AisUTLHOCTI), 3aBXKIM IOB’SI3aHO 3 BTUICHHSAM Y
KHUTTA 3000B’A3yrounx HOpM. Hampukiman, BUKOHAHHS NMPAaBUII TEXHIKH Oe3MeKH Mif
gac poOOTH Ha BepcTaTi mependavae sIK aKTUBHI, TaK 1 MAcHWBHI MisHHI. Takum
YHHOM, 31MCHEHHS MTO3UTHUBHUX 3000B’5I3aHb CIPSIMOBAHE HA JIOCSITHEHHS 0a)KaHOTO
JUTSL CYCIIIJILCTBA COIIaJIbHOTO PE3YIIbTATy.

BukoHaHHS NIpaBa TEPMIHOJOTIYHO € JyXe CXOXHM 3 HOTO JOTPUMAaHHSM.
OnHak BUKOHAHHS BUCTyMNae sK Gopma 3ailiCHEHHS cy0’€KTaMH SK aKTHBHHX, TaK i
MaCHMBHUX OOOB’SI3KiB, TOHI SK MpaBoBa 3a00poHa — I€ PI3HOBHJ IOPHIUIHOTO
000B’ 3Ky JIHIIIE TACHBHOTO THITY.

Ha BigMiHy Bix JOTpHMaHHS, BUKOHAHHS Iependavae peanizalifo KOHKPSTHHX
MIPaBOBHX BiITHOCHH, IO XapaKTEPU3YEThCS HASBHICTIO HE MEHIIE JBOX Cy0’€KTiB,
BCTAHOBJICHHSAM MiX HHMH YiTKOTO IIPaBOBOTO 3B’S3Ky Ha OCHOBI IependavyeHux y
rirmoresi HOPM IpaBa OPUIANIHUX (PaKTiB.

Bukopucrannss — ye ¢opma peanizayii cyb’ekmusHoco npasa, npu sKii
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30IUICHIOEMbCSL  6MINEHHSL 6 JICUMMsL  YROGHOBAMXCYIOUUX HopM npasa. OcTaHHI
HAJTafoTh Cy0’€KTaM MpaBo HA 3[iliCHeHHS Nepe0aueHNX Y HUX ITO3UTUBHUX JiSHb.

BukopucTaHHs MpaBa BifPI3HAETHCS BiA JBOX MOMEpeHix (GopM peamizamii
HOpM MpaBa THM, II0 B LIbOMY BHIAJKy BilOYBa€ThCsl 3MIHCHEHHS CyO €KTUBHUX
IpaB, a HE peaii3alis IOpUINIHHX 000B’s3KiB 1 3a00poH. Oco01 HATAETHCSA MPaBO
caMifi BHpILIyBaTH KOPHUCTYBAaTHCS HAJaHWM IIPaBOM Yd Hi. Ane B Oyab-sSKOMY
BHIIAJIKy, 32 HasBHOCTI OakaHHS 0coOM, 111 HOpMa Oyne peanmizoBaHa. Hanpukinan,
BignoBigHO 10 4. 1 cr. 35 KoHcTtutynuii YkpaiHH KOXEH Mae NpaBO Ha CBOOOAY
CBITOIIIAMY 1 BIpOCHOBiTaHHA. BHHSATKOM i3 3arayibHOTO MpaBHWiIa peasizamii HOpM
npaBa y (opMi BUKOPUCTAHHS, € BTUICHHS B JKUTTS YINOBHOBRKAIOYHX HOPM
MOCaJOBUMH OCO0aMHM, Ui SIKMX HaJaHe IM MpaBO, OMHOYACHO € OOOB’SI3KOM
(manpukian, ct. 23 3akony Ykpainu «IIpo HarioHansHy HOMIIi0»).

3a3Buvali  BUKOPUCTaHHA  nepeadayae  akTHUBHY  INOBEHiHKY (K Yy
BHII€3a3HAYEHOMY TMpHKIaai). BoaHouac HEOOXiTHO BiI3HAYMTH, IO ICHYIOTH
BUIIAIKM, KOJIM peaisamis mpaBa y (opmi BUKOPHUCTAHHS MOXIINBA ¥ y MAaCHBHII
noBeainui. Hanpuknan, y cr. 23 Koncrutyuii Ykpainu 3a3HaueHo, 1110 0coda He Hece
BiJNOBIAAIBHOCTI 3a BiAIMOBY JaBaTH MoKa3aHHS moao cebe. Ll HOpMa € yacTHHOIO
IpaBa Ha 3aXUCT i 0coba Moke BUKOPHUCTATH HaJlaHe TIPaBO B MACHBHIH (opmi, TOOTO
HE CBIIYUTH NIPOTH ceOe.

IcHye BigMiHHICTE MK peajizamiclo HOpM mpaBa (Qi3WYHUMH ocolOamu i
HpeCTABHUKAMH Biaau' (B TOMy YMCHi i MpaliBHUKAMH HOJILIiT).

Oco0bnuBicTiO peanizanii npasa y GopMi JOTPUMAaHHS MpaliBHUKaAMH TOJILIT €
Te, IO Ul HUX MOPYLICHHS ACSIKHX 3a00pPOHSIOYHX HOPM € MPAaBOMOPYIICHHSIM Y
cepi ciryx00B01 TiSTHHOCTI Ta KapaeThCs 3TIAHO CaHKIII BiIOBIIHOT HOPMH TIpaBa.
Ha mnpamiBHUKIB MOMiNii IMOMMPIOETHCS 3arajbHa 3a00pOHA SIK THII PABOBOTO
PETYIIOBaHHS, IO BHPAKAETHCS (OPMYNIOK «3a00POHEHO BCe, IO IMPSIMO HE
JTO3BOJICHOY», TOOTO TOTPUMAHHS — 116 HEBUKOHAHHS JTiH, SIKi TIPSIMO HE JO3BOJICHI.

OcoOmuBocTAME pealtiamii HOpM IIpaBa IIpaliBHUKaMH Momimii y Qopmi
BUKOHAHHSI €:

— PO3MIMpPEHHS KUTBKOCTi 3000B’A3yI0UMX HOPM IIPaBa, fka HUMHU Peali3yeThCs
(110 3yMOBIICHO CTIEIialIbHAM IIPABOBHM CTaTyCOM);

— 3a HaJIeXKHE BHKOHAHHS HHMH CBOIX IOPHAWYHHX OOOB’S3KIB JepikaBa
BUIIIAYye 3apo0iTHY IIaTy;

— HEBHKOHAHHSA OOOB’S3KIB TATHE 3a COOOI0 3aCTOCYBAaHHS IHCIHUILTIHAPHUX
CTATHEHB, aX 10 3BUILHEHHS 3 OCaIn>.

OcobnuBicTio peani3anii HopM mpasa y (GopMi BUKOPUCTAHHS TpaliBHIKAMH
HOJIIIT € Te, IO JUI HUX, IK BXKe 3a3HaYaJioch BHINE, Taka popMa peaizalii JT0CHTh
9acTo € He TUIBKU IIPaBoM, aie i 000B’s3koM. Hanpuxian, cimigguidl He TiBKA Mae
MPaBoO MPOBOJUTH OTJISA MICIisl TIOIT, ajie i 3000B’13aHUil 11e pOOUTH.

! Koraneituyk C. I1. Teopis nepxaBu Ta npasa : HaBd. 10CI0. IS MATOT. X0 AEPXK. iCOMTIB [JUIs CTYA. BHIL. HaBd.
3aki.] / C. I1. Koraneituyk. — K. : KHT, 2009. — C. 180; Mapuenko M. H. IIpo6aembl Teopun rocyjapcrsa U npasa :
yue6. / M. H. Mapuenko. — M. : IIpocnekr, 2001. — C. 683.

2 Teopus mpaBa u rocymapctsa : yueb. / [B. C. Apanacwes, B. K. babaes, B. M. Bapanos u ap.]; nox pea. mpod.
B.B. JlazapeBa. — 2-e u3a., nepepad. u nom. — M. : IIpaBo u 3akoH, 2001. — C. 286.
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8.2 3acTocyBaHHSI HOPM NpaBa: NOHATTS, CTAil, BUMOTH

3acTocyBaHHS HOPM IIpaBa 3a CBOIM 00CATOM € HAWOLIBII 00’ €MHOIO JTaHKOIO B
IOpUANYHOMY TIporeci. BoHO cmpsMoBaHe Ha IHAWBIAyalbHE PETYIIOBaHHS
CYCIIJIbHMX BIJHOCHH. SIK 3a3Ha4yalloch BHWIILE, 3aCTOCYBaHHS SBISE COOOIO
omocepenkoBaHy (GopMy peamizamnii HOpM IIpaBa, fSKa CyTITEBO 1 (hopManbHO
BIIPI3HSAETHCS BiA Oe3nocepeHix (opM: BUKOHAHHS, JOTPUMaHHS Ta BUKOPUCTAHHS.

3acrocyBaHHS HOPM MpaBa — ye ocobauea ¢hopma peanizayii Hopm npasa
KOMNemeHmHumMu cyo’ eKmamu 3 8UPIUEeHHs KOHKDemHOI cnpasu, AKka Mae 1aoHull
ma (abo) meopuo-opearnizyrouull xapakmep, 30IUCHIOEMbCA Y BCMAHOBIEHOMY
npoyeoypHoMY NOPsOKY I 3a8ePULyEMbCsL BUOAHHAM NPABO3ACHOCOBHO20 AKMA.

VY migpyunuky 3a penaxuiero mpodecopa M.I. Ko3obpu 3actocyBaHHS HOpM
IIpaBa BU3HAYAETHCS SK MiSUTBHICTD YITIOBHOBAKCHNX Ha IIe Cy0’€KTiB, sKa Iepenbadae
BUHECCHHS  IHIMBIJyaJIbHO-TIPABOBUX  PIlIGHb, 3IIHCHIOETBCA 32  TIEBHOIO
MIPOILEYPOIO 1 MAa€E CBOEIO METOIO CIIPHSHHS aJipecaTaM MPaBOBHX HOPM y peaizaii
iX 1paB i 060B’A3KiB, a TAKOX KOHTPOIb 32 UM IponecoM .

IIpodecop I1.M. PabinoBu4, (OpMyJIIOFOUM BU3HAYCHHS LHOTO TOHSATTS,
3BepTae yBary Ha cy0’€KTiB 3aCTOCYBaHHS HOPM IpaBa Ta BH3HAYAE OCTAHHE SIK
JNiSTIBHICTB, sSIKa TONATa€ y  BCTAaHOBJIEHHI IIAHOPMAaTUBHHX  (DOPMAIBHO
000B’SI3KOBUX 1H/AMBITyaTbHUX TMPaBWJI TOBEIIHKH IMEPCOHI(IKOBAHMX CYyO’ €KTIB 3
METOI0 CTBOPEHHS yMOB, HEOOXITHUX I Pealizalii UMK Cy0’ €KTaMi TaKUX HOPM-.

B Oymp-sikoMy BHIIaAKy, 3aCTOCYBaHHS IIPABOBHX HOPM — II¢ YXBaJCHHS Ha
OCHOBI HOPM IpaBa pillleHb Y KOHKPETHHUX CIpaBax. 3 Morisay GopMalibHOI JIOTiKU
1Ie TpoIec, SKUM MOJsATae y IiJBEJCHHI KOHKPETHOTO JXHUTTEBOTO BHIAAKY TIif
3arajbHy IPaBOBY HOPMY, a TaKOX YXBAJICHHS HA Iilf OCHOBI CHEI[iaJIbHOTO aKTa —
aKTa 3aCTOCYBaHHS HOPM TIpaBa’.

O3naKu 3acmocy8anns HOpM npaga:

— g1aonutl xapaxmep. lle onvH 3 BUIIB IOPUAMYHOI MiSUTBHOCTI JEPIKABHUX
OpraHiB YW YIOBHOBOKCHHUX Ha 1€ JICPKABOIO CYO’€KTIB, sIKi € HOCISIMH BIIaTHHX
NOBHOB&XCHb. Hampukiaj, nHiie B CyJOBOMY MOPSOKY MOXIIHMBO Oe3lepedHe
cMcaHHA (CTSATHEHHS) KOINTIB 3 PaxXyHKIB IOpHAMYHHX 0cCi® i ¢ismunmx ocid —
Cy0’€KTIB MiANIPUEMHHITBKOT MisbHOCTI. CyTHICTD BIIAJHOTO XapakTepy IOJIATae B
TOMY, IO IPaBO3aCTOCYBaHHS 3IHCHIOETBCS IO OJHOOIYHOMY BOJICBUSIBJICHHIO
YIOBHOB2)XEHHUX CYy0 €KTIB, a HE 3a 3TOI0I0 CTOPiH. [HAMBiAyanbHi IPaBOBI MPHUITUCH,
AKi BHIAIOTBCA B TIPOIECi 3aCTOCYBAaHHS, € OOOB’S3KOBHMH JUIS BHKOHAHHS
KOHKPETHUMH aJjpecaTaMy Ta 3a0e3[eUy0ThCs IePKaBOI;

—yimka eusnaueHicmo cy6’ekmig yici OdisabHocmi. SIKIIO peamizalilo HOPM
mpaBa B OesmocepenHix Qopmax (XOTPUMAHHSA, BHKOHAHHS, BHKOPHCTAHHS)
3IIMCHIOIOTE SIK JIep)KaBHI OpPraHW, TaK i TPOMAJSHM, TO 3aCTOCYBaHHSAM IIpaBa
TPOMAIsIHA 3aiMaThCs HE MOXYTh. BOHU JHIIe MOXYThH iHILIIOBATH 3aCTOCYBAaHHS
mpaBa abo HaxaBaTH MIOIOMOTY TIpeJCTaHWKaM JAEPXaBH B Il IisIIBHOCTI.

!3aranbHa Teopis mpasa: miapyd. / [M. I Kosw6pa, C.II IorpeGusik, O.B.llenbeB Tain.]; 3a 3ar. pex.
M. 1. Kosto6pu. — K. : Baire, 2015. — C. 237.

2 Pa6inosuy I1. M. OcHoBH 3aranbHOi Teopii npaBsa Ta iepkasy : HaBd. oci6. / I1. M. Pa6inosuy. — Buz. 10-¢, omos.
— JI. : Kpait, 2008. — C. 169.

3 Ocaynenko O. 1. aranbHa Teopist fepskasu i npasa : HaBu. noci6. / O. 1. Ocaynenko. — K. : Ictuna, 2007. — C. 176.
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HeoOxinHO BiI3HAYUTH, 110 PABO3aCTOCYBAHHS B MEXaX CBO€E] KOMIIETEHIIIT MOXKYTh
3[1IMCHIOBATH TAaKOX 1 KepiBHUKHU HEIEp:KaBHHUX opraHizamii. Hanpuxman, xepiBHUK
HEZIEeP’KaBHOTO IiNPUEMCTBA 3aCTOCOBY€E O CBOIX MPALiBHUKIB HOPMH TPYAOBOI'O
paBa;

— 30TUCHIOEMbCSL 8 NEBHUX NPOYEOYPHUX POpMax, sKI peclaMeHmyIomsb yetl
npoyec;

— 30[ICHIOEMbCSL HA NIOCMABT HOPM NPABA, HOCUMb MBOPYULL, THMENEeKMYANbHUL
xapakmep;

— 3a8epuLyEmMbCs BUOAHHAM NPABO3ACMOCOBHO20 AKMd, B SKOMY (IKCyeThCs
IHOUBIAYaIbHO-KOHKPETHUH TPABOBHI TPUIIUC, SKUH Mae Jep KaBHO-BIIATHHIA
XapakTep, BIJirpae ponb IOPUANYHOTO (aKTy, SKUH MOPOKYe, 3MIHIOE abo
TIPUNAHSE KOHKPETHI IIPAaBOBI BiTHOCHHH.

Bunaoku, konu eunuKkae HeodXioHicms y 3acmocysanti HOpm npaea:

— KOJIM TIependadeHi HopMaMu IpaBa Cy0’€eKTHBHI MpaBa i OPHANTIHI 000B’ A3KH
HE MOXYTh BUHHKHYTH Ta pealizyBaTHCs 0e3 BIIAQJHOTO PIMICHHS KOMIIETEHTHOTO
opraHy 4u 1mocaioBoi ocobu. Hampukmnan, ans peasizanii npaBa Ha OCBITY HEOOXiTHO
BHJATH HakKa3 peKTopa Mpo 3apaxyBaHHS KOHKPETHOI 0coOM Ha HaBYaHHS; IS
peadizaiii 000B’s3Ky TpoOMajsTHHHA Ha TMPOXOKEHHS JIMCHOT BIICEKOBOI CITy>KOU B
30poiinnx Cuiiax Takox NoTpiOeH Haka3 Mpo MPU30B HOTo Ha CIIyXkO0y;

— KOJIM TIPaBOBi BiIHOCHHM, 110 BUHHUKAIOTH Ha MiACTaBi HOPMH, € HACTUIBKU
Ba)XXITMBHUMH, 1[0 B KO)KHOMY KOHKPETHOMY BUTIQJIKY JIepKaBHI OpTaHH 3aCBiqIyIOTh 1
KOHTPOJIIOIOTh 3aKOHHICTH Jil cy0’€KTiB LIMX BiqHOCWH. Hampukian, mpuBatuzaiis
YKUTIIa TPOMaITHUHOM, BH1a4a TIOCBiTYEHHS BOMIS TOIIO;

— SIKIIO BUHUKAE CIIIp, OI0 Ma€ IOpPHIMYHE 3HAYCHHS, & CTOPOHH HE MOXYTh
CaMOCTIHHO BUPOOUTH Y3roJKEHE PIllICHHs PO HAsBHICTh a00 00CAT Cy0’€KTHBHUX
nmpaB 1 HOPUAUYHUX 000B’s3kiB. Hampukman, momin maiiHa MiK TOIPYXOKIM Yy
BUTIAIKY PO3ITyUCHHS, BUPIMICHHS CIIOPIB MiXK YJaCHUKAMH IIUBLUIEHOTO JOTOBOPY;

—KONW JUI1 BUHUKHEHHS IPaBOBHX BIJHOCHH CIif OQiliifHO 3acBimquuTH

HasBHICTh, a00 HAaBMAaKXM — BIJCYTHICTh IOPUIUYHUX (aKTiB ab0 KOHKPETHUX
nokyMmeHTiB. Hampukmanx, ycraHOBIeHHS (akTy OaTBKIBCTBA, CMEpTi, PO3ipBaHHS
nuTooy;

— KOJIM BYMHEHO MPABOMOPYIICHHS 1 ocoba MPHUTATYETHCS 10 FOPUAUYHOL
BiNOBIAATBHOCTI, B TIporeci sAKoi HEOOXiAHO BH3HAUWTH BIONOBIAHY Mipy
MOKAapaHHS MPAaBONOPYIIHHKA. Y [bOMY BHIAAKy BCTYHNae B [0 CaHKIIS
3a00pOHSIFOY0T HOPMH, IO caMa MO COO0l aBTOMAaTHYHO HE MOXE MPU3BECTU [0
HETaTHBHUX FOPUIMYHUX HACIIAKIB BiIHOCHO MPABOMOPYIIHHUKA, & TOMY UIS IBOTO
moTpibHa MojaTKoBa Iisi JAEp:KaBHOTO OpraHy, abo mocamoBoi ocobu. Hampukma,
00BHHYBAIBLHHUI BUPOK CyIy BITHOCHO OCOOH, SIKa BUMHUIIA 3JI0OUHH;

—TpU BUpINIEHHI NHTaHb NpPO cTaTycu 00 emHaHb. Hampukman, peecrtparis
YIOBHOBa)KEHUM OPTaHOM TPOMaJIChKOI OpraHi3aiii.

Dopmu 3acmocysanns HOpm npasa:

— pe2yisimueHa — HE TOB’s3aHA 3 MPABOMOPYIICHHsSMH. Hampukianm, Hakas
pexTopa HamionanpHOi akajeMii BHYTpINIHIX CIPaB MpO 3apaxyBaHHS KOHKPETHOI
0ocoOM Ha HaBYaHHS;
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— 0XOpoHHa — CUPSMOBaHA Ha MOMNEPEKEHHS, MPUITUHEHHS NPaBONOPYILCHb,
BiZTHOBJICHHS MTOPYIICHUX MpaB, TOKapaHHsA BUHYBaTHX 0cib. I{fo ¢hopMy peamizyroTs
opranu aep>xaBu. Hanpukiiaa, 00BUHYBaJIbHUN BUPOK CYIY.

3acmocysanna HOpM RPA8A CKIAOAEMbCA 3 MAKUX CMaoiil:

— 6CMAHOBNIEHHA PAKMUYHUX 0OCMABUH CNPABU,

— eubip i ananiz HOpmu npasa,

— NPULHAMMS. PIEHHA NO CNpasi ma OOKyMeHmanvHe 0QOPMIeHHs YXBANEHO20
DIWenHts,;

— GUKOHAHHS NPUTIHAMO20 PIUUEHHS.

Bcmanoenenna gaxmuunux oo6cmaeun cnpagu. Hanpuknan, —ciiguuii
npuOyBae Ha Miclle BUNHEHHS 3II0YMHY Ta OPraHi30By€ POOOTY CIIiT40-OTEePaTUBHOT
TPYITH 3 METOIO BCTAHOBJICHHS TaKUX (DaKTHIHMX OOCTABHH:

— 4K BigoMa 0co0a, sKa BUMHHIIA 3JI0YMH 1 SKIIO TaK, TO JaHi npo Hei (BIK,
CTaTh, MiCIle IPOKUBAHHS YM MOXKJIMBOTO MepedyBaHHs, Miclle poOOTH Y1 HaBYaHHS,
KOJIO CITUIKYBaHHSI, OCOOUCTI SIKOCTI, IPHKMETH TOIIIO);

— MicCIle Ta Yac BYMHEHHS 3104UHY;

— c110ci0b BUMHEHHS 3JI09HHY;

— MOXJIMBI MOTHBHY 3JIOYMHY TOIIIO.

BumesazHayeHni ¢GakTU4HI OOCTaBMHM MOXYTh OYTH BHPaXEHI B PEUOBUX
J0Ka3ax, JOKyMEHTaX, CBiIYEHHIX TOILO.

Bubip i ananiz nopmu npasa. Hanpuxian, micns 300py GakTHIHUX 00CTaBUH
CIpaBU CHIYMH TIOBMHEH 3IIHCHUTH ropuanyHy KkBamidikamito. OcraHHs
MPEJICTaBIISIE COOOO OI[IHKY OOCTaBUH CIPABHU IUISXOM CITIBBIJHECEHHS KOHKPETHOTO
BUTAKY 3 HopMamu nipaBa’. CIiTuoMy HEOOXiIHO BCTAHOBHTH:

—B SKiA cTarTi (4u 1i 9acTHHI), STIKOTO 3aKOHY MICTHTHCS HOpMa MpaBa, IO
BH3HAYa€ BUMHCHE JiSTHHS K 3a00pOHEHE;

—4uM fAi€ Of HOPMa TpaBa Ha KOHKPETHiM TepHTopii, B JaHWH MOMEHT Ta 49U
MIOMIMPIOETRCS 11 Hig Ha 0ci0, MOB’SA3aHMX 3 IIi€I0 chpaBolo. [lpm mboMy ciix
KepyBaTHCs OCTaHHBOK peAaKiliero o(iliiHOTrO BHIAHHS 3aKOHY 3 yciMa 3MiHaMH i
JOIIOBHEHHSAMH Ha JI€Hb 3aCTOCYBAaHHS HOPMH IIpaBa Ta JOTPUMYBATHCH MTOJOKCHHS
ct. 58 KoHcrurynii Ykpainu, 3a IKHM «3aKOHH Ta HII HOPMaTHBHO-IIPABOBI aKTH He
MaloTh 3BOPOTHOI [ii B Yaci, KpiM BHIAJKiB, KOJU BOHHU IOM’SKIIYIOTh a0o
CKaCOBYIOTh Bi/IMTOBiAIBHICTH OCOOM»;

— K HEOOXIIHO pPo3yMiTH HOpMY ITpaBa, BUpakeHy B KOHKPETHIH cTaTTi (Iei
IpolleC Ma€ Ha3By — TIIyMauyeHHs1 HOpM IIpaBa).

Ilpuiinammsa piwenna no cnpasi ma OOKymeHmanibHe OQopmieHHs
yxXeanenoz2o piuenns. Y MeXax 1€l OCHOBHOI CTaJlil HEOIX1THO BECTH MOBY TaKOX 1
PO MOXIHMBICTh (ajie HEe OOOB’SI3KOBICTB) OCKap)KCHHs (200 OIpOTEeCTyBaHHS)
MPUHAHATOTO PINIEHHS, MI0 B CBOIO Yepry IHIIIIOE PO3IJI CIpaBU BHIIOO
IHCTAHIII€I0 9X IHIINM Jep>KaBHUM OPTaHOM 1 MOXKe IPHUBECTH 10 (haKyIbTaTHBHOI
CTajii — BHHECEHHS 3MiHCHOTO PIillICHHS.

Buxonanus npuiinamozo piwmennsn. Ha uiii cranii Mo)XHa BHOKPEMHTH JIBi
(axyJIbTaTHBHI: OpraHi3amis KOHTPOJIO 32 BHKOHAHHAM IPUHHATOTO pIIIeHHA (€

! Crakyn O. ®. Teopist nepxasu i npasa : miapy4d. / O. ®. CkakyH ; niep. 3 poc. — X. : Koncym, 2001. — C. 394,
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XapaKTEePHOIO IS raily3eil myOJIiYHOTO MpaBa) Ta JOBEACHHS MPHHHATOrO PillICHHS
10 3amiKaBIEeHUX 0Ci0.

3acTocyBaHHS HOpPM mpaBa Jocsrae edekry B pa3i  BHUKOHAaHHI
MIPaBO3aCTOCOBHUMH OpraHaMHM BiJIIOBIIHUX BUMOT.

Bumoru mo 3acrocyBaHHSI HOPM NpaBa — cucmemda npasul (RPUHYunie i
HOPM), W0 NidIA2AIoMb 6UKOHAHHIO 68 NPOYECi NPABO3ACMOCOEHOT JisnbHOCI .

Bumozu 0o 3acmocysannsa nopm npasa:

— 3aKOHHICMb,

— 00IPYHMOBAHICMY;

— OoyinvHicmb,

— cnpageonugicme.

3axkonnicme o3Hauae, W0 TIPH BHUPIMIEHHI KOHKPETHOI CIpPaBH Cy0 €KT
MPaB0O3aCTOCYBaHHS TTOBUHEH JISITH TOYHO Y BiJIMOBIHOCTI 31 3MiCTOM HOPMH IpaBa,
SIKY BiH 3aCTOCOBYE, B MEXaxX CBOET KOMIIETEHIIi1, CyBOPO TOTPUMYBATHCS MPOLEAYPH
po3risany crnpaBu. [Ipw oMy cy0’€KT MpaBO3acTOCYBaHHS TOBWUHEH JisITH 3a
MPUHILIAIIOM — JIO3BOJICHO POOUTH JHIIE Te, IO NPSIMO MependadyeHo B 3aKOHI.
Hanpuxnaa, cmiguuii nmpu BHpIMIEHHI KPUMIiHAIBHOI CHpaB BHUBYAE OOCTaBHHU B
TaKOMy BUIJISA[, B SKOMY BOHU ICHYBaJU (PaKTHYHO, HE JOMYCKAIOYH MOMHIKOBHX
VSBJICHb 1 JOTPUMYETbCS THM CaMHUM BHUMOTH 3aKOHHOCTI. Bumora 3akoHHOCTI
BiJHOCHO TMPOIIECY MPAaBO3aCTOCYBAHHS CKIANAETHCS 3 TAKMX KIFOUOBHUX 000B’S3KiB:

— He BUXOJIUTH 32 MEXi HOPMH IpaBa, HAJIC)KHUM YWHOM ii TIyMaduTH, CyBOPO
JIOTPUMYBATUCh ii 3MICTy, B3IIHCHIOBATM TNpaBUIbHY KBanidikaimiro cnpaBu i
MpUAMAaTH pillleHHs BiANOBIIHO 0 MpaBWiia MOBeAiHKM 1ie€i HopMu. Lle cTocyerbes
SIK HOPM MaTepialibHOTO0, TaK i MPOIECYaIbHOTO TPaBa;

— MPaBO3aCTOCOBHE DIlICHHS MOBHHHO MNPUUMATHUCH JCPKABHHUM OPraHoOM Yy
MeKaxX HOro KOMITETEHIIIT;

— MPaB0O3acTOCYBa4 HE Ma€ TpaBa YXWIATUCH BiJl 3IIHCHEHHS i, sIKi BXOISATH
JI0 HOTo KOMTIETEeHINii. 3aKOHHICTh BUMAarae 3aCTOCYBaHHS HOPM TIpaBa 3aBXIH, KOJIU
€ 00CTaBHHH, SIKI HUIMH TIepe0ayueHi.

Oé6rpynmosanicmp O3Hadae, IO TIPABO3ACTOCOBHI AaKTH IIOBHHHI OyTH
MOTHUBOBaHUMH. 3HAYHOIO MIpOIO IS BHMOTa CITIBMNAJA€ 3 BHUMOTOIO 3aKOHHOCTI.
OnHak MOXKHA KEpyBaTHCS 3aKOHHICTIO (DOpMasibHO, HE BPAaXOBYBAarO4M KOHKPETHI
00CTaBHHMY, 1[0 TIPU3BENE JO HEraTUBHHUX HacHinkiB. Lle cBiquuTh mpo HEOOXigHICTh
B KOXXHOMY BHWIIQJIKy KEpyBaTHUCS JIBOMa BHUMOTaMHU OJHOYACHO. I[IpHHAHATTS
OOTPYHTOBAHOTO MPABO3aCTOCOBHOTO aKTa MOEAHAHO 3 MPOOJIEMOIO TMOIIYKY iCTHHH,
sIKa BUHUKA€E B KOYKHOMY BHIIAAKY. OOTpyHTOBaHICTh 03HAYAE, MIO:

— MOBUHHI OyTH BCTaHOBJICHI BC1 FOPUIUYHO 3HAUYMIi (DakTH 1Mo crpasi;

— 1 ¢akTH Tpeda 3adikcyBaTH, BCEOIYHO i 00’ €KTHBHO BUBYHTH;

— (axTH, sIKi BUKJIMKAIOTh CYMHIB, TOBUHHI OYTH BiIKHHYTHMH;

— pIllIEHHsI  TIPaBO3aCTOCOBHOTO  OpraHy HE MOXe TIPYHTyBaTtucsi Ha
HerepeBipeHnx abo CyMHIBHUX (hakTax. JIOCTOBIPHICTh B IOPHCIPYACHIT O3HAYae
Take 3HaHHS (PaKTUIHUX OOCTAaBHH, SIKE HE JIMIIE BiANOBia€ peabHid IHCHOCTI,

! Ckakyn O. ®. Teopist npasa i aepxapu: niapyd. / O. @. Ckakyn. — 2-re Bua. — K. : Anepra ; KHT ; IIVJIL, 2010. —
C. 417.
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(hakTHYHOMY CcTaHy peueHd, aie 1 JOBEACHO, TOOTO OOIPYHTOBAHO HOPUIAUYHO
BU3HAHUMH JJOKA3aMH.

Jlouinbnicms BU3HAYAETHCS SK CIIBBIIHOIICHHS MK METOIO, III0 MICTHUTBLCS B
HOpMi TIpaBa 1 JiSUIBHICTIO Ccy0’ekTa 10O  peanizamii i€l  HOPMH.
[IpaBo3acTocyBaHHS MOBHHHO 3/1HCHIOBATHCS ONTHMAIBHIM MITSIXOM.

Cnpageonusicms nependavae 3acTOCyBaHHS DIBHOI Mipu 3a IOpUAWYHO
onHaKoBI AisiHHS. HeoOXiHO TakoX BpaxOBYBaTH IHIWBIAyaIbHI 0OCOOIMBOCTI 0coOU
Ta KOHKpPETHI 00CTaBUHM cIipaBu. Hampukian, cripaBesTUBHA BUPOK CYIy CIPHUSE SIK
BHIPABJICHHIO 3JI0YMHIS, TAK | ONEPEPKEHHIO 3I0UKHIB .

Ocobaueocmi npago3acmocosnoi 0iAbHOCMI RPAYIGHUKIE NONIYIL:

— (hopMmyBaHHS TO3UTUBHOI CYCHUIBHOI IYMKH PO CTaH IMPAaBOMOPSIKY Ta
poboTy ToMilii — MPIOPUTETHUIA HANpPsSM TPABO3aCTOCOBHOI JisTIBHOCTI ITOJIIII.
OcTaHHA TOBWHHA 3/IHCHIOBATHCS 3a MPHHLMIIOM: «IOJIlis 1 HApOJA — HaAiKHI
MapTHEPU» 1 3BOJUTUCH 10 HAJAHHS MOCIYT HACCICHHIO;

— Ul YCHINTHOTO BHKOHAHHS BWINE3a3HAYEHHX 3aBJaHb 3/IHCHIOETHCS
peTenpHUil BinOip JromeHd, sKi TOTOBI Michs OJepXaHHS BiANOBIIHOI OCBITH
e(eKTHBHO 3/ilICHIOBATH 3aCTOCYBaHHS HOPM MpaBa,

—3IIfICHIOETECA HA IHACTaBl HACTYTHUX HOPMATHBHO-TIPABOBHUX  AKTIB!
KK Vkpainn, KIIK Vkpainn, KVYnAIl, 3akony VYkpainu «IIpo Hauionaneny
noiinitoy, 3akoHy VYkpainu «IIpo nopoxHid pyx», 3akony VYkpainu «IIpo
OpraHi3aIlifHO-TIPaBOBI OCHOBH OOpOTHOM 3 OPTaHi30BAHOK 3IOYHHHICTIO» Ta iH.
3MiCT BMIE3a3HAYEHUX HOPMATUBHO-NPABOBUX AaKTiB BiOMUH [daleKko HE BCIM
MePECiuHUM TPOMA/ISTHAM;

—Buxomsuu 3i cr.2. 3axkony VYkpaiam «IIpo HamioHansHy momimiro»
(«3aBmaHHs TMONIIIT») MPaBO3aCTOCOBHA JisUIbHICTH 3aliMae OCHOBHE MICIe TpH
3IMCHEHHI TMOJILIE CBOIX (YHKIIN 1 3IHCHIOETBECA Y cdepi crenudiqHoro Kojia
3aBlIaHb;

— NpaIliBHUKM TIOMIMii sK Cy0’€KTH IPaBO3aCTOCYBAaHHS CHPSMOBYIOTH Ta
OpPraHi3OBYIOTh TOBEAIHKY IHIIMX y4YacHHWKIB mpaBoBigHOCHH. Cy0’exTOoM
MIPaBO3aCTOCYBaHHSA B IONINii € KOMIETCHTHI Ta yIOBHOBA)XEHI Ha Te MOCAJOBI
ocobu;

—Yy B3aEMOBIHOCHMHaXx 3 o0co0aMu OUIBLIICTh MPAaBO3aCTOCOBHUX AaKTIiB
MPUAMAIOTBECS Yy  3B’S3Ky MPaBOMOPYLICHHSAMH (aIMiHICTpaTHBHO-IIpaBOBa Ta
KPUMIHAIBHO-TIPAaBOBA MIsUIBHICTE) a00 y 3B’S3Ky 3 TPOXaHHSAM OCi0 CIpUSATH
MUCIMBCHKOIO YU Ta30BOI0 30pO€r0);

— SKIIO TPH 3aCTOCYBaHHI HOPM aJMIHICTPATHBHOTO MpaBa IPAI[iBHUKI
HOMIMIT TepeBaXHO caMi HNPUAMAlOTh IIPABO3aCTOCOBHI PINICHHA, TO MiJ dYac
3aCTOCYBaHHS KPUMIHAJIBHOTO Ta KPUMIHAIBHO-IPOLECYaNIbHOrO MpaBa BOHHU
BUCTYMAIOTh JIMIIE SK OXWUH 3 CYyO0 €KTIB IIPaBO3aCTOCOBHOI MisulbHOCTI. B
OCTaHHBOMY BHIQJKy IPALiBHUKM IONILiI TOTYIOTH HEOOXigHI MaTepianu Uit
MIPaBO3aCTOCOBHOI JisTBHOCTI iHIIMX OPraHiB, 30KpeMa CyIy;

! Benepuikos 0. A. Teopis neprkasu Ta npasa : Had. moci6. / 0. A. Benepnikos, B. C. Ipexyn, A. B. [anipna. — ]I, :
Opun. akax. MBC, 2005. — C. 130.
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— [IPaBO3aCTOCYBaHHsS 4YaCTO 3MIHCHIOETBCS B EKCTPEMAIbHHX CHTYaIlisX.
Hanpuxaz, min yac moBeHe#, MacoBUX O€3MOPSIIKIB, eIigeMil TOIIO;

— [IPaBO3aCTOCYBaHHS YacTO 3/iHCHIOETHCS IPH JOCUTH IHTCHCHBHIM HPOTHIIT
3alikaBnenux oci6'. Hampukiaz, mizo3proBaHuii Imifi yac AONMTY BiAMOBIAETHCS
JIaBaTH IOKa3aHHS a00 CB1IOMO mepeKkpydye (axru;

— 3aCTOCYBaHHS IIpaBa CIPSIMOBAaHE Ha CYCHUIBHI BiTHOCHHH, SIKi CKIAIalOTh
YaCTHUHY MPABOMOPSIKY Y cepi AisITbHOCTI MPAaBOOXOPOHHUX OPraHiB;

— MPaBO3aCTOCYBAHHS 3IHCHIOETHCS BIIIIOBIHO 10 IEBHOT MIPOLICTYPH;

— 3IIICHIOETBCS 3 BUKOPUCTAHHAM crerudiganx ¢opM i 3aco0iB (HanmpuKiaz,
3aCTOCYBaHHS 30poi);

— MPaBO3aCTOCOBHA AiSITBHICTh YaCTO CYNMPOBODKYETHCS PO3’ICHEHHSM 3MICTY
HOPM TIpaBa.

8.3 IIpaBo3acTOCOBHI aKTH: MOHATTS, 03HAKH, BUIH

PesynpraToM 3acTOCYBaHHS HOPM IIpaBa € IPUHHATTS IPaBO3aCTOCOBHOTO aKTa.
VY TakoMmy aKTi 3HaXOJSATh 30BHILIHIHM MPOSB pillIeHHS, 10 OyJIM NPUHHATI B Tpolieci
3aCTOCYBaHHS HOPM MIpaBa.

TakuM YHHOM, NPABO3aCTOCOBHMIl AKT — ye 306HIWUHIU NPOAE B1AOHO20
PIWeHH S, WO NPUIMAEMbC KOMREMEHMHUM CcY0 €KmomM y pe3yiomami po3eisioy
KOHKpemHoi cnpasu.

IcHytoTs # iHINI BHW3HAUCHHS NIPaBO3aCTOCOBHHMX akTiB. Hampumkmam, y
mipyuHuky 3a pepakniero  M.I. Ko3roOpu, akT 3acToCyBaHHS HOpPM IIpaBa
BHM3HAYAETHCS K MPABOBHHA aKT, y SIKOMY 3aKPIIUTIOETHCS 1HAMBIyallbHE PIllICHHS
Cy0’€KTa PaB03acTOCYBaHHs y KOHKPETHIH cripasi’.

IMpodecop TI.M. PabiHoBHY BH3HAYa€e TMPABO3aCTOCOBHUIA akKT SK CIOCIO
30BHIIIHBOTO  BHpPaXEHHS (OpManbHO OOOB’SI3KOBOIO  MpaBWJIa  IMOBEIIHKH
IHIUBIyalbHOTO XapakTepy, K€ IMiATBEpIKYe, BCTAHOBIIOE, 3MIHIOE a00 CKAacCOBYE
Cy0’€KTHBHI IOPHOWYHI IIpaBa # OOOB’SA3KM NEPCOHI(IKOBAaHUX CYO’€KTIB Yy
KOHKPETHiM XKUTTEBIH cUTyanii.

Haseznemo y3aransHeHi 03HaKu npaso3acmocoeHux aKkmis:

— @radHull  xapakmep, TOOTO TIPaBO3aCTOCOBHI aKTH MAalOTh O00OB’s3KOBE
3HAYCHHsI (FOPUAMYHY CUJIY) JJIS BCiX, KOMY BOHH aJIpecye€Thbcs. Y BUIAAKAX, KOJIH
MPHUIIACH aKTiB HE BUKOHYIOTBCS, 3aCTOCOBYETHCS IIPHMYCOBA CHIIA ICPIKABH;

— i0nogioHicmb Hopmam npasa. SIKIIo TPaBO3aCTOCOBHI aKTH HE BiJIOBITAIOTh
BHMOTaM IIUX HOPM, BOHH ITIOBUHHI OyTH CKaCOBaHi;

— nepconigikosanuil xapakmep TPaBO3aCTOCOBHUX aKTIB O3HAYAE, MIO BOHH
aIPeCcyIOThCS YiTKO BU3HAYEHNM Cy0’€KTaM 1 CTOCYIOThCS KOHKPETHHUX BHIIAJIKIB;

— 8UOAIOMbCA 8 NEBHIL hopMi ma nepedbavenHomy 3aKOHOM HOPAOKY;

— 3YMOBNIOI0Mb BUHUKHEHHS, 3MIHY AO0 NPUNUHEHHS NPABOBUX BIOHOCUH,

— MOHCYMb OYMU OCKAPIHCEHi Yu ONpomecmo8ani 3ayiKagieHumMu 0cooamu.

! Koctuukuii M. B. BejieHue B I0pPHAMYECKYIO TCHXOJIOTHIO: METO/OJIOTMYECKHE U TEOPETHYECKUE MPoGieMbl /
M. B. Koctuuxwuii. — K. : Beima mkoia, 1990. — C. 239 —240.

23aranpHa Teopis mpasa: miapyd. / [M. 1. Koswo6pa, C.II. Iorpebusik, O.B.llenseB Tain.]; 3a 3ar. pes.
M. 1. Koztobpu. — K. : Baire, 2015. — C. 240.

3 PaGinosuy I1. M. OcHOBH 3araibHOT Teopil Mpasa Ta JepkaBH : Hay. noci6. / I1. M. Pa6inosuu. — Bua. 10-¢, nonos.
—JI. : Kpaii, 2008. — C. 171.
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Buou npaeozacmocosnux akmia:

3a 3nauennam y 0puOUUHOMY npoyeci:

— OCHOGHI aKkmu, B HUX MICTUTbCS PO3B’SI3aHHS IOPUAWYHOI CIpPaBH B LJIOMY
(HampuKIana, BUPOK CYAY);

— donomidxchi akmuy O(QOPMIIOIOTECSA TIPH BCTAHOBICHHI (PaKTUYHHX OOCTaBHH
CIIpaBH, MiJ Yac CyAOBOTO MpoOIlecy TOIIO (HANPHKIAI MOCTaHOBA PO OOpaHHS
3armo0i’KHOTO 3aXOfy IEeBHOTO BHUIY TOINO). JIOMOMiXHI NpaBO3acTOCOBHI AaKTH
3a0e3MedyoTh 3aKOHHE Ta OOTPYHTOBAHE MPUIHATTSA OCHOBHOTO PILIIEHHS Ta 3aBXKIU
MEPENYIOTH TIPHIHATTIO OCHOBHOTO pirlieHHs .

3anexcrno 6i0 cyo’ckmis, AKI 30iliCHIOIOMb 3ACMOCYE8AHHA:

— akmu, wo 8uoami depocasHumu opeanamu (HAIpUKIaa, OOBUHYBaIbHUI aKT
CJIITYO0TO);

—akmu, AKi BUOAGHI  YNOBHOBAJICEHUMU  HEOEPIICABHUMU  Op2aHi3ayismu
(HampuKJan, HaKa3 AUPEKTOpa IPUBATHOTO MiAIPUEMCTBA PO MPUHHSTTS Ha POOOTY
HOBOTO IMPAIliBHUKA).

3a uacom 0ii:

— 00HOpa3060i Oii (HANIPUKIIAJ, HAKJIAJCHHS aJMIHICTPATUBHOTO CTATHEHHS Y
BUTISAL ITpady);

— npo0osxcysanoi dii (HapuKIIaa, BUPOK CyAy, IKHH BCTAHOBIIIOE KPUMiHAJIbHE
HOKapaHHs y BUIJIAI 030aBJIeHHs BOJII HA NEBHUM CTPOK)Z.

3anercno 6i0 6udie npasosux 6iOHOCUH:

— pezynamueni 3[IACHIOIOTBCS 3 METOI0 BCTAHOBJICHHS IOPUIMYHHMX IIpaB i
000B’SI3KiB y 3B’S3Ky 3 NPABOMIPHOIO IMOBEAIHKOK (HANpPHKIIAJA, Haka3 KepiBHUKA
O] PO MPU3HAYEHHS HA IT0CaLTy);

— OXOpoHHI TIPU3HAYCHI I OXOPOHH ICHYIOYMX HOPM BiJl MOXKIHMBHX
nopyiieHb. BoHU 3MIMCHIOIOTBCS, SIK MPaBUIO, a00 y 3B’S3Ky 3 IMONEPEIKCHHIM
IIpaBONOpyYIIeHb, a00 y 3B’A3Ky 31 BUYMHEHHSAM IIpaBOHOpymIeHs. Hampukman,
HpaBO3acTOCOBHI aKTH CJIiTUHMX, IPOKYPOPIB TOLIO.

3anexcro 6i0 hopmu 306HIUIHBO20 GUPAICEHHA:

— NUCLMOSULL axm: OKPEMHUH TOKYMEHT (HAIIPUKIad, BUPOK CYLy) IH PE3OIIOLis
3a MaTepiaJaMu CIIPaBH;

—ycHuti axm (3alpOILICHHS TOHATHX I MPUHHATTS y4yacTi y 3IiHCHEHHI
CITITYOT Aii);

— ocecmosuil akm (KOHKITIOAGHTHUH) — akT mii (HampuKiaj, 3acTOCYBaHHS
JKECTIB MOJMILIEHCHKUM-PETYIFOBATBHUKOM JIOPOKHBOTO PyXY) TOLIO.

3a ¢opMOI0 30BHIMIHEOTO BHPAKEHHS HAWOIIBII PO3MOBCIOIKEHUMH €
MHCBMOBI TIPABO3aCTOCOBHI aKTH,

Bonnouvac ingpopmauin, wyo micmumusca 6 npaeo3acmocoeHomy akmi noguHHA
6ionogioamu maxkum 3a2aa1bHuUM 61ACMUBOCAM:

—mig Yac OmiHKH iH(opMalii MpaBO3aCTOCOBHOTO aKTa BAXIIMBE 3HAYCHHS

! Muxaiinenko O. P. CkiagaHHs NpoliecyalbHUX aKTiB y KpUMiHAJIBHUX CrpaBax : HaBy. rmoci6. / O. P. Muxaiinenko. —
K. : FOpiskom Iurep, 2000. — C. 18 — 19.

2 Jlazapes B. B. Teopus rocyaapctsa u npasa : yue6. / B. B. Jlazapes, C. B. Jluneus. — M. : Cnapk, 2000. — C. 359.
306mas Teopus rocynapcTa M TpaBa. Akajgemuueckuii kypc B 2-x Tomax. T.2. Teopus mnpasa: yueb. /
[B. B. bopucos, H. B. Burpyk, H. JI. I'panar u ap.]. — M. : 3epuaino, 1998. — C. 322.

4Yeppannes A. ®. Teopus rocynapcTsa u npasa : yueb. / A. ®@. Ueppannues. — M. : IOpaiit-M, 2002. - C. 375.
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HAJA€ThCS HOTO Gipocionocmi Ta 06 ekmusnocmi. 1le 03Hauae, M0 3MICT JOKYMEHTa
MOBHHEH BifoOpakaTé (haKTUYHHII CTAH CIpPaBH, HE MICTHTH IIEPEKpydyBaHb y
MOPIBHAHHI 3 pEaIbHOI0 CUTYAIl€l0, JaBaTH HEYINEPEIKEHY OLHKY MoJIisM OyTu
1030aBJICHUM Cy0’ €KTUBHUX EMOLIIMHUX OILIIHOK;

— dokazogicme (00TpyHmMoBanicms), BAKOHAHHS [IPAaBO3aCTOCOBHOTO PIillICHHS, a
TaKO BIJICYTHICTh MPETEH31l 10 HOTO 3aKOHHOCTI 0arato B YOMY 3aJIC)KUTh BiJl TOTO,
HACKIIBKM TIEPEKOHJIUBO, apryMEHTOBaHO, JO0Ka30BO OyJe BUKIAJCHO OCHOBHMH
3MicT foxymeHTa. CIOAHM X BiTHOCHTHCS ¥ OOTPyHTOBaHICTh CTBOPECHHS aKTa,;

— nepexkoHIugicnme TPaBO3aCTOCOBHOTO aKTa 0araTo B YOMY 3aJICKHUTh HE TilTbKH
Bil OOIpyHTOBaHOCTI iHQOpMalii, aje W BiJ apryMEHTOBAHOCTI Ta JIOTiYHOL
Y3TOIKEHOCTI OCHOBHOTO 3MICTy pillleHHS, IO PEali3yeThCsl B CTPYKTYpi Ta 3MicCTi
OCHOBHOTO TEKCTYy JJOKYMEHTA;

— nosHoma ma docmamuicms iHPOPMAIlii, 110 MICTUTBCS B aKTaX 3aCTOCYBaHHS.
To6To BoHA MOBMHHA OyTH JOCTATHBOIO AJSI MPUHHATTS Ta peajisamii BiAMOBIIHOTO
pimieHHs, 100 Hamadl HE BHHUKAIO CHUTYyallid, SKi BHMAraimTh JOJATKOBHX
PO3’sICHEHb Y JA0OTPAIFOBaHb.

Bumozu 00 ogpopmnenns nucemo6020 npaeo3acmocoenozo akma.

Hasagnicms «npué’a3ok» 10 Micld, 9acy, cy0’ekTiB Tomo. Lli «mpuB’s3km»
3HaXOMATh CBilf BUpa3 y peKBi3UTax MPaBO3aCTOCOBHOIO aKTa:

— Ha3Ba JOKYMEHTa;

— opra, 110 ¥Oro BHJIaB;

— yac i Aarta BUIAHHS;

— JI0 KOTO 3BEpHEHUI NMPaBO3aCTOCOBHUM aKT;

— IAIHCH BiATIOBIZHMX ITOCALOBUX OCI0;

— Y HEOOX1THMX BHIAJKax — IIeYaTKa.

Hasenicmy KoHKpemnozo wpuouurozo 3micmy (HaIIpyKIaJ, PillicHHS OpraHy,
¢ixcarist IeBHOT0 IOPHAMIHOTO (GaKTy ToIo). Benminns cy6’exTa mpaBo3acTOCyBaHHS
MMOBHHHO TOYHO BKa3yBaTH Ha MEXi HAIEKHOT MOBETIHKH.

Moea 1npaBO3aCTOCOBHHUX aKTIB 3a CBOEK TEPMIHOJIOTIEID Ta CTHIEM HE
noGuHHA GiOPi3HAMUCHL Bl MOBH HOPMATHBHO-TIPABOBHX akTiB. Jlo 4mcia MOBHHUX
SIBHII, IO TOBWHHI OyTH MiIJaHi periiaMeHTalii Ha I[bOMY PiBHi, BapTO BiIHOCHTH
¢dbopmy Bukiany Tekcty. Dopma BHKIALy TEKCTy — II€ CINOCIO BHpaKeHHs
BiJTHOIIIEHHS aBTOPa IMPaBO3aCTOCOBHOTO aKTa IO TOTO, IO IOBiIOMIISIETHCS, BOHA
HEOHAKOBA B Pi3HMX THIIAX IPaBO3aCTOCOBHUX aKTiB'.

BinHOCHO 3HAYHOI KiJILKOCTI MPaBO3aCTOCOBHUX aKTiB BCTAHOBJICHA 6UMO2A iX
0006’a3K0601 peccmpayii. 11e € He TITBKN HEOOXITHOIO YMOBOIO 1X IOPUAMYHOT CHIIH,
ale ¥ 03BONIIE TEpEeBIpUTH TiJM dac peecTpamii iX 3akoHHICTh. Hampukman,
peecTpalliss TPaHCIOPTHUX 3aco0iB, 30poi CYHPOBODKYETHCS HEPEBIPKOIO 1
peecTpali€ro BiAMOBITHIX MPaBO3aCTOCOBHUX aKTiB.

Po3risimaroun BUMOTH JI0 TIPaBO3aCTOCOBHUX aKTiB, HEOOX1IHO TaKOXK 3BEPHYTH
0co0JIMBY yBary Ha ix yHigikauiro, T00T0 npusedenms 0o eounoi popmu, cucmemu.

Yuigpikayia  no3Bonse  pamioHamizyBaTd Ta  CIPOCTHTH  CKJIaJaHHA

! Kpachnupka A. B. IOpuanuna TexHika NpoliecyanbHUX aKTiB KpUMiHaIbHOTO cynoduHcTsa / A. B. Kpacuuupka //
Hayxosnii Bicuuk HauionaneHoi akagemii BHyTpiniHix cnpa Ykpaiau. — 2003. — Ne 2. — C. 123 — 127.
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MIPaBO3aCTOCOBHUX AKTIB 1 00CA2AEMbCA WIAXOM:

— BCTAHOBJICHHSI BUMOT JIO TPaBO3aCTOCOBHHX aKTiB y 3aKOHaX (HAIpUKIAm, 4. 3
ct. 104 KIIK Ykpainu nepenbayae, mo NPOTOKOJN Ma€ CKIagaTHCA 31 BCTYIHOI,
OMKCOBOI Ta 3aKIFOYHOT YACTHH);

— 3aTBEP/KEHHS BiAIOBITHIME OpraHaMH OJaHKIB PaBO3aCTOCOBHUX AKTiB.

OcHoBoto yHiikalii € nogmoprosanicms, Ky HeOOXiTHO PO3TIIIATH 33 TAKOIO
cxemorno:

— CHUTyaIlii, IO TTOBTOPIOIOTHCS;

— iH(OpMais, IO HOBTOPIOETHCS;

— TIOKyMeHTH ((pparMeHTH 3MiCTy, IO MOBTOPIOIOTHCS; €IEMEHTH 30BHILIHBOI
(hopmH, 110 TOBTOPIOIOTHCS; €IEMEHTH BHYTPITHB01 (DOPMH, 110 TOBTOPIOIOTHCS).

VY cxemi ynighikauyii TOKyMEHTIB BUIUISIOTH IBA CAMOCTIHHUX dCHeKmu:

— YAOCKOHAJIEHHS BUMOT 10 3MiCTy JOKYMEHTA;

— YAOCKOHAJIEHHSI ()OPMHU TOKYMEHTIB.

Po3rnsmatoun BUMOTH 10 NMPaBO3aCTOCOBHUX aKTiB, IO 3aKpIIUICHI B 3aKOHaX,
MOTPIOHO 3a3HAYUTH, 1II0 BOHH BCTAHOBIIIOIOTHCS IUISIXOM TepepaxyBaHHs PEKBI3UTIB
1 Bu3HaueHHs CTpyKkTypu. Hampuxmaz, y 4. 3 cr. 104 KIIK Ykpainu 3a3HadeHo, mo
BCTYITHA YacTHHA NPOTOKOJY IIOBMHHA MICTUTH BIZOMOCTI Mpo: Micle, dYac
IIPOBEJCHHS Ta Ha3By MpoLecyallbHOl [il; 0co0y, ska MPOBOAUTH NPOLECYAbHY Iit0
(npi3BwuiLe, iM’s1, MO OATHKOBI, MOCa/Aa); BCiX OCi0, SKi MPUCYTHI MiJl Yac MPOBEACHHS
mporecyanbHoi mii (mpi3BUIma, iMeHa, MO OaTHKOBI, JaTW HAPOIKEHHS, MicIs
MPOXXKUBAHHA); 1HPOPMALIIIO PO TE, 110 0COOH, SIKi OepyTh y4acTb y MpOIeCyalbHIN
Iii, 3a3Jayieriip TMOBIJIOMIJICHI TPO 3aCTOCYBaHHS TEXHIYHUX 3aco0iB  (ikcartii,
XapaKTePUCTHUKN TEeXHIYHUX 3aco0iB  Qikcamii Ta HociiB iHpOpMaIii, sKi
3aCTOCOBYIOTECSI TIPH TPOBEACHHI MpoIlecyanbHOl Mii, YMOBH Ta HOpPSAAOK IX
BHUKOPUCTAHHSI.

3HAYHO CHPOINYE MiSUTBHICTh 3 BUAAHHS MUCHMOBHX IPABO3aCTOCOBHHX AaKTiB
Ipyk ix OmankiB. [lopsny 3 pekBi3MTaMH B HUX (IKCYIOTBCS OKpeMi (parMeHTH
TEKCTy, IO MICTITh HOCMiliHy I[H()OpMayito, sKa TIOBTOPIOETBCS B  YCIX
MIPaBO3aCTOCOBHHUX aKTaxX ONHie1 Ha3BHW, 1 MicHe (HEOOXiJHA KUIBKICTh MICI) IUIS
BHECEHHS nepeminnoi inghopmayii, o Biodpaxkae cyTh KOHKPETHOT cripaBu’.

8.4 TaymaueHHs1 HOPM NMpPaBa: MOHATTS, BUIH, CIIOCOOH

IIpaBunpHE pO3YMIHHSA BCiMa WICHaMH CYCIIUTBCTBA 3MICTy HOpM IIpaBa €
HEOOXiZIHOK  yMOBOK  (YHKIIIOHYBaHHS, PO3BHUTKY Ta  BJIOCKOHAJICHHS
3akoHOAaBcTBa. st TOro, mo0 3po3yMiTH HOpPMY MpaBa i MOTPIOHO HAIEKHUM
YMHOM PO3TIyMaunuTH. TiyMadeHHsS HOPM IIpaBa IIOCITa€e BAXIMBE MicIie B TIPOIEci
IIPAaBO3aCTOCYBAHHS, SKUM 3aiMa€eThCs MepeBaKHA OUIBIIICTD MOJIIEHCEKNX. Takum
9HHOM, TITyMaYEHHS HOPM MPaBa — 3all0PyKa iX MPaBHILHOTO 3aCTOCYBAHHS>,

JlocmijpkeHHS TIPaKTHKH IIPABOOXOPOHHOI ISUIBHOCTI B CydacHiH YkpaiHi
MOKa3ye, 110 pi3Hi OpraHu, MOCaJI0BI 0COOH, Ha JKaJlb, TOCUTh YaCTO TIyMavaTh YHHHI

!Bus O. 1. TeopeTHuHi OCHOBM BMKOPHUCTAHHS HOPMOTBOPYOi TEXHiKM : aBToped. auC. KaHa. IOpHA. HAyK :
cretr. 12.00.01 «Teopis Ta icTopis AepskaBu i mpaBa; icTOpis MOMITHYHKX 1 npaBoBHX yueHs» / O. I. bus. — X., 2004. —
C.13.

2 Cniupuonos JI. U. Teopus rocymapctsa u ipasa : yue6. / JI. M. Criupujonos. — M. : TIpocnekr, 2001. — C. 236.
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HOPMH IIpaBa IMO-Pi3HOMY, IO MPHU3BOJAUTH IO CTBOPEHHS B CYCIUILCTBI MEBHOTO
Xa0Cy Ta COMiaNbHOI HAIIPYTH.

TiymMaueHHSI HOPM NPaBa — ye OiIbHICMb PI3HUX CYO €KmMi6 Wooo 3 SCY8aH s
ma po3 sICHeHHs 3MICIY HOPMU NPasa 3 Memoio ii npasuibHoi peanizayii.

TrmyMmadeHHs sIK TPOIEC Ma€ MiCIe i B IHMMUX cepax JIOJICHKOI IisUTBHOCTI,
KOJIM TEKCT He MOXe OyTH HOCTYHHUIL, 3p03yMuITHii 6e3 BiJIIOBIJHUX OIepaiil moao
iHTEepIIpeTalii TepMiHiB, MOBHMX 3HaKiB (IIEpPEeKJaj] TEKCTIiB 3 OJHi€] MOBU Ha iHIIY,
IHTepHpeTanis HOTHUX 3HaKiB, XIMITHHX (HOPMY TOIIO).

Ha BiaMiHy Bij IiHIIMX BUWAIB TIYMAa4YCHHS, MJIYMAYEHHA HOPM Rpasa —
0CcOo0JIMBA AISUTLHICTD, HOTO creyuixa 00ymosneHa yinow HU3KOW YUHHUKIG:

— 11 JiSUTBHICTB TTOB’SI3aHA 3 IHTEPIIPETALI€I0 HE JOBUIFHUX MUCHMOBHX JIKEpEl,
a mpaBoBUX akTiB. O0’ekToM ii € mpaBo — crenn@ivyHa peanbHICTh, SKa HamiIeHa
0COOJIMBUMH O3HAKaMH, BIIACTUBOCTSMU, PUHIMIIAMHU (YHKIIIOHYBaHHS;

— TIlyMaueHHs B TpaBi Ma€ 3a METy peaji3amilo IpaBOBHUX MPHUITHCIB;

—B YCTAQHOBICHHMX 3aKOHOM BHIIQJKaxX I JMISUTBHICTH  3IiHCHIOETBCS
KOMIIETEHTHHUMH JIE€P’KaBHUMH OpraHaMH;

— peamizamisi TIIyMadeHHS, KOMM HOMy HEOOXiZHO HaJaTH OOOB’SI3KOBOTO
3HAYEHHS, 3aKPITUTIOCTCS B CTIEMiATLHIX MPABOBUX (iHTEpHpeTaniiinnx) akrax ',

IMpodecop O.®.CkakyH mig TIyMadyeHHSM HOpPM T[paBa  pO3yMie
IHTENEeKTYalbHO-BOJIbOBY Mi3HABaJbHY MisUIBHICTh, IO TOJISTAa€ Yy BCTaHOBJICHHI
TOYHOTO 3MICTy (CMHCIy) HOPM TIIpaBa 1 3IMCHIOETBCS 3a JOIOMOTOI0 IEBHUX
croco6iB (MpUtOMIB) 3 METOIO MPAaBHIBLHOTO iX 3aCTOCYBaHHS Ta Oe3mocepenHbol
peanizanii’.

IcHye Takox 1 pO3yMiHHA TIyMadeHHS HOPM IIpaBa B SIKOCTI CKJIQJHOTO
BOJILOBOTO TIPOIIECY, CIPSIMOBAHOTO Ha 3’sICYBaHHS 00CATY Ta TOYHOTO 3MICTY, SIKHI
BMillleHMIl Y HOPMI ITpaBa i po3’sicHeHHs Horo s iHmux>.

Bomnouac, 3a Oymp-IKOTO pPO3YMIHHS, Yini mMAyMaueHHA HOPM npasa
3BOJATHCS JI0:

— IPaBUJILHOTO Ta OJIHOMAHITHOTO PO3YMIHHS 3MICTY HOPM IpaBa;

— NMIPaBUIIBLHOI Ta OJJHOMAHITHOI peanizalii HopM Ipasa.

TakuM 49WHOM, comianpHe MPU3HAYEHHS TIyMaueHHS HOPM IIpaBa IIOJITAE B
3a0e3MeYeHHI MPaBUILHOTO, TOYHOIO W OJIHOMAHITHOTO PO3YMIHHS Ta peaizamii
HOPM IIpaBa BciMa Cy0’€KTaMH IpaBa.

Tnymauenns HOPM TIpaBa CKIATAETECS 3 080X nPoUecie:

— 3’Acy8annus;

— P03 ACHeHHs.

3’acyeanna 3HaYCHHS Ta 3MICTy HOPM IIpaBa « I cede» 0co0oIo, sKa 31iiCHIoE
TirymMadeHHs. Lle, Tak 6 MOBUTH, IPOIEC TIIYMAaYCHHS «BCCPEIHHY.

3’sCOBYIOUM 3MiCT HOPMH IIPaBa, 0co0a, sika 3A1HCHIOE TIIyMadeHHs, JOCTiKYE:

— TEKCT 30BHINIHBOT'O BUPAKEHHS HOPMU TIPaBa;

! Kenbman M. C. 3araibHa Teopist neprkasu Ta npasa : nigpyd. / M. C. Kenbman, O. I'. Mypaumn, H. M. Xoma. — JI. :
«Hognit CBiT-2000», 2003. — C. 410.

2 Ckaxyn O. @. Teopis npasa i aepskasu: miapyd. / O. ®. Ckakyn. — 2-re Buj. — K. : Anepra ; KHT ; LIYJI, 2010. —
C. 434

3 Kenbman M. C. 3aranbha Teopis iepasu Ta npasa : niapy4. / M. C. Kensman, O. I'. Mypawmn, H. M. Xoma. — JL. :
«Hosuit CsiT-2000%», 2003. — C. 408.
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— IOPUIUYHI 3B’3KH HOPMH TPaBa 3 IHIIMMHA HOPMaMH IIpaBa i MPUHLIUIIAMH;

— MO3AI0PUANYHI 3B SI3KH HOPMH 3 CYCIIITBHIMH SBUIAMH.

Po3’acnenna 3Ha4eHHs Ta 3MICTY HOPM IIpaBa Julsd iHIIKX (IIPOLeC TIIyMadeHHs
«Ha30BHI»). Po3’sicCHEHHS — 1€ MiZICYMOK, BUPQKCHUN Cy0’€KTaMH TIyMa4eHHS HOPM
mpasa y Bignosiguux gpopmax!.

OCKIJIbKH €y0’€KTaMH TIyMadeHHs] HOPM MPaBa MOXYTh OyTH Pi3Hi Cy0’eKTH
Mpapa, TO W HACHIJKHU iX AISUILHOCTI JIEIIO BiAPI3HIIOTHCS. Y TOM Yac K TIyMadeHHS
HOPM TIpaBa, IO 3AIHCHIOETBCA OKPEMHM iHIMBIZOM, Ma€ NPHUBAaTHUH XapakTep,
BiJIOKPEMITIOETHCSI CPEpOI0 KOHKPETHOTO BiJHOIICHHS i HE BHUMAarae CIelialbHOrO
aHaji3y, TIiyMaueHHs HOPM IIpaBa, SIKe HaJa€ThCsl YIOBHOBA)KEHUM HA T€ OPraHOM,
Ma€e 0COOIHMBUI aBTOPHTET i moTpedye creniaTbHOrO aHai3y.

EdexTHBHICTS TIIyMaueHHS HOPM IIpaBa 3HAYHOIO MIpOIO 3QJICKHUTH Bil PIiBHSA
MPaBOBOI CBIJOMOCTi 0COOH, sIKa 3/11MCHIOE TIIyMadeHHs. SIKIo 1el piBeHb BUCOKHIA,
TO KUIBKICTh TpPaBOMOPYLIEHb 3MEHIIYETHCS, OUNBII YiTKO IiIOTH IIPABOOXOPOHHI
opraHu, OLTBII TIOBHO 3aJI0BOJIGHSIIOTHCS TIpaBa OCOOH, 3MIIHIOIOTHCSI 3aKOHHICTP 1
MIPaBONOPAIOK.

Heob0xionicms miaymayenns HOpM npasa 0oymoenena:

— WBUOKOIO 3MIHOIO YMO6 Jlcumms 6 cycnitbemgi. Hampukiaa, MOXITHBeE
BUHHUKHEHHs BiIHOCHH, SIKI HE ICHYBald Ha MOMEHT O(OpPMIICHHS NEBHOI HOPMH
mpaBa. VY TakoMy BHINAAKYy 3a JONOMOTO TIyMaueHHs 3’jICOBYETBhCA Ta
PO3’SICHIOEThCS: UH MiANaJaloTh i BITHOCHHM IIif Aif0 iCHYI090I HOPMH 9H Hi;

— abCcmpakmuum — Xapakmepom HOpM npaea, sKi  (HOPMYIIOITH MPABUIIO
MOBE/IIHKM JIAKOHIYHO B 3arajbHOMY BHIUIAII Ta 0e3 koHkperusauii. Ocoba, ska
3[MiMCHIOE TI[yMadeHHS HOPM IIpaBa MOBMHHA 3’ACyBaTH Ta 3a HEOOXiTHOCTI
PO3’SICHUTH: YM TiJIafae KOHKPETHHI BUIAIOK MiT Aif0 iCHYI09OI HOPMH ITpaBa IH
Hi;

— nedonikamu 8 pobomi npasomeopyux opeanie. Y TaKUX BHUIAAKAX BOIIO
3aKOHOJIABII MOXKHA BCTAHOBUTH 3a JOTIOMOTOI0 TIIyMa4eHHsI HOPM TIpaBa;

— HaAGHIiCMIO CHeyianbHUX npasosux NoHAmMb, IO MaroTh OaraTO3HAYHUI
xapakrep. Tak, TIoanHi, siKa He Ma€ BiINOBITHOT OCBITH, IOCUTh CKIAIHO 3PO3YMITH
CYTHICTb TaKHMX IIOHATH SK «HEOOXigHa OOOpOHA», «KpaifHA HEOoOXiTHICTEY,
«JIKEPENo MiABUIIEHOT HEOE3MEeK», «TSHKKI HACTIAKIY, KOCOOIMBO BETUKUN PO3MIpH»
Tommo. TakuM JIfoasIM MOTPiOHO PO3’ACHUTH, IO 03HAYAIOTH IIi HOHSTTS;

— HaAeHIiCMI0 0COOMUGUX GUPA3IE: «I T.I.», «iHII», «TOMIO». 3a IOMOMOTOO
TIYMa4YeHHs HOPM IIpaBa BCTAHOBJIKOETHCS BiJMIOBIMHICTh MK IIMMH BHpa3aMHu Ta
KOHKPETHOIO CUTYAIII€lO0.

IMurasHs TTyMadeHHS HOPM IIpaBa BITHOCATHCS 10 THUX NpoOiieM, sKi MaloTh
Ge3nocepeiHE MPaKTU4YHe 3HaueHHs?. OMHIE 3 yMOB BHCOKOSKICHOI poGOTH
MOJIIEHCHKUX € HaJIeKHHUH piBeHb MpodeciiHOi MaCTEPHOCTI, MO A03BOJIATAME iM
MTOBHO, TOYHO TA IIBHUJIKO TIYMAYHUTH Ty UM iHITY HOPMY TpaBa.

Ha Tenepimniii yac y HayKoBill JIiTepaTypi BHKOPHCTOBYETHCS Di3HI KpHTepil

! Benrepos A. B. Teopus rocynapcTsa u npasa : yue6. / A. B. Benrepos. — M. : Omera-JI, 2009. — C. 523.
2 Anexcees C. C. O6mmas Teopus npasa : yue6. / C. C. Anekcees. — 2-¢ u3l., nepepab. u gomn. — M. : IIpocnekt, 2009. —
C. 505.
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JUIA TIOJJTy TIyMadeHHs HOPM IpaBa Ha BUIHM .

BoxgHouac HaHOLNBII PO3MOBCIONKEHOIO € KIAcH(iKamis TIyMadeHHS HOPM
IpaBa 3a TAKUMHU KPUTEPisIMU: 32 cy0’€KTaMH Ta 00CATOM.

TToxin TinymadeHHs HOPM IpaBa 3a Cy0’€KTaMH CTOCYEThCS PO3’ICHEHHS 3MICTY
HOpPM TpaBa I iHMUMX. TakuM YHWHOM, 3@ Cyd’ekmamu BUIUIAIOTH Taki 6uou
mMIYyMa4enHs HOpM npaea:

— oghiyitine (Hopmamuere ma Kazyaivhe),

— Heo@hiyitine (komnemenmue ma 6yoenne).

Odiniiine TIyMayeHHs HOPM NPaBa — ye po3 SICHEeHHS 3MICIY HOPM Npasd,
o 30IUCHIOEMbCS YNOBHOBAICEHUM OP2AHOM, MAE TOPUOUYHO 0008 SA3KO8Y CULY OISl
8CIX, XMO 3ACMOCOBYE HOPMU, WO pPO3 ACHAIMbCA, MA CHOPMYIbOBAHE Y
cneyianbHOMY aKmi.

OdiuiliHe TIIyMadyeHHsS HOPM IIpaBa XapaKTePU3YEThCS TAKUMU 03HAKAMU:

— 3A1CHIOETHCS] KOMIIETEHTHUMH OpPTraHaMHU;

— Ma€ IOpUANYHY CHITy, TOOTO 00OB’SI3KOBE IS CyO’€KTiB, SIKi peamizyloTh II0
HOpMY INIpaBa;

— 3abe3mnedye, 3a MATPUMKH JIePKaBH, OJHOCTaifHE PO3YMIHHS Ta 3aCTOCYBAaHHS
HOPM IIpaBa;

— Hioro pe3ysbTaTH MarTh OyTH 3aKpiIUIeHI B CIELiAIbHOMY aKTi TIyMadyeHHS
HOPM IIpaBa.

Jns o¢imifHOTO TIyMadeHHS HOPM IIpaBa XapaKTEPHHUM € OCOOIMBHI HOPITOK
3MiHCHEHHs, 110 IoNArae y MpaBopo3’sCHIOBAIbHOMY mponeci. lLleit mpouec
CKJIAIAECTHCS 3 I’ SITH CIMaAoiu:

— IIpaBOpPO3’ ACHIOBANBHA iHINIaTHBA Cy0 €KTIB CyCHUTPHNX BiITHOCHH;

— y3araJbHEHHS NPAKTHKH 1 ITepeBipka HEOOXiTHOCT] po3’ ICHEHHS HOPM IIpaBa;

— po3poOka Ta 00rOBOPEHHS TEKCTY (MPOEKTY) po3’ICHEHHS HOPMH IPaBa;

— IPUAHATTA a00 3aTBEPAKEHHS IPOSKTY P03’ ICHEHHS HOPMH IIPaBa;

— myOutikamis akTa po3’ICHEHHsI HOPM ITpaBa.

Odgiyiiine maymauenns HOPM NpaBa HOOLIAEMBCA HA:

— HOpMamueHe (a8MopcvKe ma Oene2o8ane);

— KasyanvHe (cydoge ma aOMiHiCmMpamueHe).

HopmaTuBHe TJyMaueHHs1 HOPM NpaBa — ye o@iyitne po3 sacCHeHHs, Wo
NOWUPIOEMbCA HA HEODMedCeHY KINbKICb 8UNAOKis, nepeddaiueHux HOpMOoIo npasa,
wo maymayumsca. Hanpukian, pe3yIbTaTH HOPMaTHBHOTO TIIyMadeHHS HOPM IIpaBa
MmictsaTbesi B [locranoBi BepxoBuoi Pamm Vkpainu «[Ipo tinymadenHs 3akoHy
Vkpainu «IIpo peabimiTamito epTB MONITUIHMX penpeciii B Ykpainin?. Y cBowo
9epry HOpMAmueHe MaymMaienHs HOpM RPAea NOOINAEMbCA Ha:

— agmMopcbKe MIyMA4eHHs HOpM npaeéd — Iie HOPMAaTHBHE TIyMadeHHS HOPM
mpaBa, IO 3IIHCHIOETHCS OpPraHOM, SKHH BHIAB BIINOBIAHY HOpPMY IIpaBa.

'Agekcees C. C. O0mas Teopust npasa : y4e0. / C. C. Ajnekcees. — 2-e u3j.,
nepepad. u aon. — M. : IIpocnekr, 2009. — c. 516 - 522; Masienta B. C. Heodiuiiine
TJIyMa4yeHHs HOPM IIpaBa : JUC. ... KAHAMAATA opua. Hayk : 12.00.01 / MajenTta

Boaomumup Crenanosuy. — K., 2010. — ¢. 69 - 9.
2 Illynsra A. M. Teopus rocyaapcTsa u npasa : yue6. noco6. / A. M. Ilymsra. — X., 2005. — C. 121.
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Hanpuxnan, ykas IIpe3upeHta npo pO3’SICHEHHS JESKUX IOJIOKEHb HOTO
MIONIePETHBOTO YKa3y € aBTOPCHKUM TIyMadeHHSIM HOPM IIpaBa;

— Oenecogane MIYMA4YEeHHs HOPM Npaea — 1€ HOPMAaTHBHE TIyMaueHHS HOPM
mpaBa, IO 3IMCHIOETBCS OpraHoM, SKWUH 1[I0 HOPMY HE BHJaBaB, ajc
yIoBHOBakeHMH 11 Tioymaunmtn. Hampukman, y 4.2 cr. 147 Koncrurynii Ykpaian
3a3HayeHo, mo Koncrurynifinmii Cyx VYkpaiHu nae odimiifiHe TiymMaueHHsS
Koucrurynii Ykpaiau ta 3akoHiB Ykpainu. Koncruryuniiianii Cyn Koncruryiiro Ta
3aKOHHM YKpaiHM He IpuiiMae, ajle Mae TpaBO 3HIHCHIOBATH iX JeleroBaHe
TITyMaueHHSI.

KazyanbHe TiymaueHHs HOPM MpaBa — ye o@iyitine po3 sAcHeHHs HOPM
npaea, 0006 ’513k06e quuie 01 KOHKPEMHO20 6UNaoKy ma Oisi 0cib, CMOCO6HO SIKUX
B0HO 30TUICHIOEMBCA.

Leit Bun TiymMadeHHS HOPM TMpaBa 3yMOBJIEHHI KOHKPETHMM BHIIaJIKOM
(xa3zycoM) i HOro MeTa — MpaBUIIbHE BUPILIEHHS KOHKPETHOI CIIPaBH, SIKA BXKE Ma€
Micue. Hampukian, Bupok cymy, B IKOMy OOTPYHTOBY€ETHCS BHJ 1 Mipa ITOKapaHHS 3a
BUMHEHUH 3J10YMH.

I[Ipore B pesxkux Bumagkax odimiiHe KasyaqbHe pO3’SCHEHHS, SKE €
00OB’3KOBUM TIPH PO3TILIAL CIPaBH, MO)ke OyTH B3ipIieM IPH BHPIIICHHI IHIMMX
nofioHux cmpas. IIpy 1bOMY HEMOXKIMBO MEXaHIYHO PO3MOBCIOKYBATU Ka3yalbHe
PO3’SICHEHHsI Ha 1HII OJHOPINHI CIIpaBH, OCKIIBKU KOXKHA 3 HUX Ma€ 1HIMBITyaibHi
ocobmmBocTi. TakuM 9HWHOM, KasyalbHEe TIyMadeHHS HOPM IIpaBa PO3MOBCIOIIKYE
CBOIO JiI0 JMIIE Ha KOHKPETHY CHUTYyallilo, X0o4a I MOX€ BpaxoBYBaTHCh IIpU
BHPIIICHHI 1HIINX aHAJIOTIYHUX CIIPaB.

Ka3zyanvne maymaueHna HOpM NPaga nOOLNAEMbCA HA PI3HOGUOU:

—cy0oge mayMavenHs HOpM npaeéa 3IIHCHIOITH CYJIOBI OpraHd IijJ dYac
PO3MIIAAY KOHKPETHUX CIIPaB, BOHO 3HAXOAUTh CBil BUPa3 y BUPOKaX M PilICHHAX 3
ux crnpasax. ToOTO IPHUKIagOM Cy[IOBOTO TIyMadeHHS € OyIb-sKe CyJ0BE PIlICHHS
YU BUPOK B AKOMY BCTAHOBIIIOIOTHCS NPaBa Ta 000B’SI3KH CTOPiH';

— AOMIHICMpamueHe MIYMA4eHHs HOPM Npasd 3IOIHCHIOIOTh MIHICTEPCTBA,
ciyx0H, MicIeBa AepxaBHa aaMiHicTpamis. Hanpuxman, Haka3 MiHicTpa y 3B’SI3KY 3
PO3IIISIOM KOHKPETHOT CKapru>,

Haiiuyacriime axkT Ka3yaJbHOTO TJIyMAau€HHS € CKJIaJIOBOK0  YaCTHHOIO
IIPaBO3aCTOCOBHOTO aKTa, IKMM BHPIIIy€ThCSA KOHKPETHA IOPUANYHA CIIPABa.

Heodiuiiine TIiyMayeHHs HOPM NpPaBa — ye po3 SACHEeHHs 3MICMYy HOpM Npaea,
wo daromv 0cobuU, AKi He MaMb HA Mme OQIYIUHUX NOBHOBANCEHb, A MOMY 60HO He
MAe pUOUYHO 00608 ’s13K080I CUlU.

Take TioymMaueHHsS [a€Tbcs HENEP)KAaBHUMH OpraHaMH Ta OpraHi3aIisMy,
PI3HMMH HAayKOBMMH Ta HaBYAIFHUMH 3aKJIaJlaMd, TPYIaMH CIICIIaNiCTiB, a TaKOX
OKpeMHMH TpoMasiHaMu. Heodiifine TirymMadeHHs 3AiHCHIOETECS Y POPMi YCHUX 49U
IMICEMOBHX MOpPaJ, MOSCHEHb, pekoMeHnaniil. Taki akTh He MaroTh 00OB’SI3KOBOTO
XapakTepy i He TATHYTh 33 COOO IOPUAMYHUX HACHIAKiB. IX MopanbHa cuna Ta
BIUTMB 0a3yeTbesl Ha MpodeciiHOMY aBTOPUTETI TPOMAJISH, YCTaHOB, OpraHi3amii, mo

! A6nynaes M. . [Tpo6nembl Teopuu rocy1apcTsa 1 npasa : yue6. / M. Y. A6aynaes, C. A. Komapos. — CII6. : ITutep,
2003. - C. 418.
2 [llectonasnoBa JI. M. Teopis aepskasu i ipasa : HaBy. roci6. / JI. M. Illectonanosa. — K. : IIpenenent, 2004. — C. 125.
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PO3’SICHIOIOTh 3MICT THX YH IHIIIMX HOPM IpaBa.

Heodiuiiine maymauennsa nodinacmoca na:

— KoMnemeHmHe (Haykose, npogeciiine ma ciysxicoose);

— byoenne.

KoMnerenTHe TiIyMadeHHsI HOPM NpaBa — 30ilCHIOEMbCS 0COOAMU, 5KI
Maroms cheyianvHi 3HaHHA Y chepi npasa. BoHO nodinaemubca Ha:

— HayKoGe MIYMAaueHHs HOpM npaeéa Tependadae HAyKOBO OOIPYHTOBaHE
TIIyMauyeHHs HOPM IIpaBa BUCHHMH 1 HAyKOBO-AOCTITHMMH 3aKiIagaMu, o Oyio
3pO0JICHO Y CTATTIX, MOHOTpadisix, HAYKOBUX KOMEHTAPSX, YCHUX YH MHACHMOBHUX
00rOBOPEHHSX MPOCKTIB HOPMATUBHUX aKTiB. HaykoBe TiyMadeHHsS HOPM IpaBa Xo4
i He Mae OOOB’S3KOBOi CWJIM, aje CYTTE€BO BIUIMBA€ Ha IPaBOTBOPUY Ta
IIPaBO3aCTOCOBHY JiSUTBHICTB;

— npogeciiine miymauenHs HOPM Npasa 3NIACHIOETbCS IOPUCTaMU-TIPAKTHKAMHU
i 9ac 3IMCHEHHS NPaKTHYHOI MisUIBHOCTI (B TOMY 4YHCII ¥ NPaBOOXOPOHHOI).
[puknamoM sk HAYKOBOTO, TaK i MpoQeciiHOTO TIyMayeHHsI HOPM TIpaBa MOxe OyTH
HaykoBo-npakTHuHUi koMmeHTap A0 KK Vkpainu. lle nosicHioeTscst TUM, 1110 B HOTO
miaroroBui Opaidw ydacTh SK HayKoBHi ((axiBimi 3 KpUMiHAJBHOTO MpaBa), TaK i
0co0u, SIKi MarOTh PAaKTHYHUN JTOCBiJl pOOOTH;

— cnyorcbo8e MiymMadenHs HOpM npaea 3AIACHIOETHCS MPEACTABHUKAMH 1HIINX
npodeciii, JTOCBIAUCHUMH B TIMTAHHSAX TpaBa (HAYAJILHUKA HAaBYAJILHUX IICHTPIB,
Biginis Ta immi)!,

Bynenne TJymMaueHHs1 HOPM MPaBa 30iliCHIOEMbCS CYyO 'eKmamu, AKi He Maromo
cneyianvhux 3HaHb y cepi npasa. Take TIyMaueHHS 3IiHCHIOETHCS MEPEBAKHO HA
miZicTaBi JKUTTEBOTO AOCBiny. Hampukmnan, 3’scyBaHHS i cebe Ta po3’sCHEHHS
CBOIM MOZPYTaM OCHOBHHX IOJIOKEHB yKa3y [IpesnieHTa JoMOTrocnoaapKoro.

3akaneHuii y HOpMi TIpaBa 3Micm HE 3aBXKIU CIIBMIANAE 3 11 mexkcmyaibHum
supadceHHaAM y CTATTSAX HOPMAaTHBHO-NIPABOBHX akTiB. Lle 3ymoBitoe HeoOXimHICTH
knacugikamii TIyMaueHHsS HOPM TpaBa Ie i 3a oocsiroM. [lonin TiiyMadeHHsT HOpM
IpaBa 3a UM KPUTEPIEM MOXKE CTOCYBATHCA 5K 3’SICYBaHHS 3MICTy HOPM IpaBa Jyis
cebe, Tak 1 po3’siCHeHHSI X JUIS 1HIIHX.

3a o6cazom maymauenns HOpM npasa nOJINAEMbCA HA:

— Oykeanvhe;

— obmedicysanvhe;

— PO3UUPIOBATIbHE.

BykBa/ibHe TIyMauyeHHs1 HOPM IpaBa mac micye mooi, KOau 3MIiCH HOpMU
npaea 30icacmuvcs 3 il mexcmyanvHum  8idobpaxcennsm. Hampukmam, cr. 67

KK VYkpainm 4iTkO BH3Hauae OOCTaBHHHM, S5Ki OOTSXKYIOTh mokapaHHA. Ilpu
NPU3HAYCHHI ITOKapaHHsA CyJ HE MOXKE BH3HATH TaKUMH, IO HOTrO OOTSKYIOTB,
o0CTaBMHU HE 3a3HAYEHI B 111 CTATTI.

O0Me:kyBaJIbHEe TIIYMaudeHHsSI HOPM MPaBa 30iliCHIOEMbCA Y UNAOKAX, KOIU
MeKCMYanbHe BUPANCEHHsT HOpMU € Oinbul wupoxkum 3a ii smicm. Hanpuknan, y 4. 1
cT. 42 KoHcrutynii YkpaiHu 3a3Ha4eHO, M0 KOXKEH Mae IPaBo Ha IiANPUEMHHIBKY

! apanbhnii A. M. Oco6auBocTi HeODILiHHOTO TIyMadeHHs HOPUAMYHMX HOPM B C(epi MpaBoBOTO DEryOBaHHSA
Bumoi ocBiti Ykpainu / A. M. 3aBansuuii, O. b. I'oposa, B. C. Manenra // Hayka i npaBooxopona. — 2009. — Ne 4 (6).
—C. 163 - 164.
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TsUIbHICTE. Pa30M 3 TUM, MaJIONIITHI ITH 3aiMaTHCS MiANPUEMHHUIILKOIO isIBHICTIO
HE MOXYTh. TOMy TepMiH «KOXXEH» HEOOXITHO TIyMAa4YUTH 3BYXKEHO i PO3YMITH, IO
ICHYIOTh W TMEBHI BHHATKU. 3pO3yMUIMM € W Te, 10 HE MOXYTh 3aiiMaTuch
MiIPUEMHHUIIBKOIO JISUIBHICTIO TaKOX W TMCHXIYHO XBOPI A0pocii ocoOu. Y nux
BUIAJKAaX TEKCTyaJIbHHII BHpa3 HOPMHM IIpaBa € 3HAYHO IIUPIINM ii 3MICTy, o i
3YMOBITIOE HEOOXITHICTH 0OMEXKYBaAJIBHOTO TIIyMa4eHHsI HOPM TIpaBa.

Po3smupioBanbHe TIyMadeHHsI HOPM IIpaBa mac Mmicye mooi, KOU 3Michm
HOpMU € OinbW WUpoKuM, Hidxc ii mekcmyanvhe supasxcenns. Lle o3Hadae, Mo HOpMA
IIpaBa BHUKJIAJCHA JyKe JIAKOHIYHO Ta HEOOXIiTHI TOJATKOBI 3aCO0H, 00 TMPaBHIEHO
3po3ymith ii 3micT. PosmmproBanbHE TIyMauyeHHS HOPM TMpaBa MOTPiOHO
3MiMCHIOBATH TOMI, KONM MA€ThCS HE3aBEpIICHHWI Ieperik OOCTaBHH Ta YMOB
peamizarii HopMm npaBa. Takuil HmepemiK JOCHTh 9acTO CYIPOBOIKYETHCS BHpa3aMH
«TOIIO», «B AHAJIOTIYHMX BUMNAIKax», «iHmi». Hampuknan, y cr. 66 KK Ykpainu
nependadeHi 00CTaBHHY, SKi TIOM SKIIYIOTh MOKapaHHsA. BoxHodac mpu npu3HaueHH|
MTOKapaHHs CyJ MOXKe BU3HATH TaKHUMH, 1[0 HOTO MOM’SIKIIYIOTh, I iHIN 00CTaBHHH,
HE 3a3HaYCHi y BHILE3ralaHiil cTaTTi.

V mporeci 3’ACyBaHHS 3MiCTy HOPM TIpaBa 0COOH, SIKi 3MIHCHIOIOTH TIIyMadeHHS
BHUKOPHCTOBYIOTE DPi3HI CIIOCOOM TJIyMadeHHsi HOPM IIpaBa, /mobmo CYKYnHicmb
nputiomis i 3aco0is, o UKOPUCTOBYIOMbCA OISl 6CMAHOGIEHHS 3MICIY HOPM NPAsa.

Buou cnocobie maymauenna nopm npasa:

— epamamudHull;

— JI02IYHULL;

— cucmemHu,

— icmopuunul;

— yukyionanbHuil;

— Yinbosull.

I'pamMaTnyHmii cnocid TaIyMadeHHS HOPM NPaBa noJsicde 8 epAMAMUYHOMY,
JIEKCUUHOMY, MOP@PONOIUHOMY WA CUHMAKCUUHOMY AHANI3 MEKCMY HOpMU Npasa ma
3’scyéanni Ha yil ocHosi i 3micmy. Y IiTeparypi BHU3HAYAETHCS JIBA emanu
BUKOPHCTAHHS TaKOT0O CIIOCO0Y TIyMadeHHS HOPM IIpaBa:

— JIOCII/DKEHHS KOYKHOT'O KOHKPETHOTO CJIOBA 1 BUCIIOBITIOBAHHS, SKI MICTATBCS B
HOpMI ITpaBa, U0 TIAYMauUThCs;

— JOCIIDKEHHS 3aTAIBHOI CTPYKTYPH PEUeHb, 3 SIKHX CKIATA€THCS TEKCT HOPM
[paBa, a TAKO)K BUBUEHHS B3a€MO3AJIEKHOCTI BCIX peUeHb .

Hanpuknaz, Bimnosigno mo 4.4 cr. 27 KK Ykpainu, nigOyproBauem € ocoba,
sIKa CXWJIMJIA 1HIIOTO CITiByYacHHWKa JO BYMHEHHS 3JI04YMHY. BinmoBigHO oco0a, ska
CXWIsJIa KOTO-HeOyIb 1O BUMHEHHS 3JIOYMHY, aje He JOCATIa pe3yibTary,
nigdyproBaueM He Oye.

B sikocti pizHosudy spamamuunozo cnocoOy TIIyMadeHHS HOPM IIpaBa MOYKHA
PO3TIANATH CcheyianbHO-IOPUOUYHULL cnoci6 miymaienns Hopm npasa. lleit crocid
IPYHTYETBCS Ha CICHIAUIBHUX IOPUINYHAX 3HAHHAX, IO TIPYHTYIOThCA Ha
nornmuOIeHOMY BUBUYEHHI IOPHIMYHUX HayK. BiH BHKOPHCTOBY€TbCS IMpH aHami3i

"'Yyninga JI. 1. FOpuauko-iHrBicTHYHE TIyMadeHHs : aBToped. auC. HA 3M00yTTs HAyK. CTYNEHs KaHJ. IOpH/. HayK :
crer. 12.00.01 «Teopis Ta ictopis AepxkaBu i mpasa; icTOpis MOMITHYHMX i npaBoBux ydeHb» / JI. I Uyminma. — K.,
2003.-C. 11.

189



HOPMH, III0 MICTUTH CHEIalIbHy TEPMIHOJIOTiIO, MMOHATTS, KOHCTPYKIIii. [le Bumarae
BiT 0coOu, sKa 3IMCHIOE TIyMaueHHsS TIOTIHONICHHX 3HAaHb HE JIUIIEe TPaBHI
rpaMaTUK{, ane U IOpUAWYHOI HAyKH, TEXHIKM 1 NpakTHKU. €AuHE PO3yMiHHSA
IOPUINYHUX TEPMiHiB, iX MOSICHEHHS MO JaBaTH 3aKOH. Take MOsSCHEHHS CYyTTEBO
CTpoIIye, ajle He BHUKIIOYa€ HEOOXigHICTh TIyMadeHHS HOPM IIpaBa. AJpke
3aKOHOABEI[b MOXKE BXKHMBAaTH OJWH 1 TOW camMuii TepMiH y pI3HHUX 3HAYCHHAX. Y
JeSIKUX BWIIAQAKAaX TIMBKM 3aBOJKH CHEUialbHUM IOPUIWMYHMM 3HAHHSIM, IO
BHKOPHUCTOBYE 0c00a, siKa 3AIMCHIOE TIyMaueHHS HOPM MpaBa, CTAE MOXKIHBHM
PO3KPHTTS 3MICTY HOPMH TIpaBa B HEOOXiTHOMY 00Cs3I.

Jloriynuii cmocid TaymMauyeHHsi HOPM NPaBA 1OAA2AE 6 3 ACYBAHHI 3Micmy
HOpMU npasa Ha OCHOGI npasun aociku. Takui crmocid TIymMadeHHS HOPM MpaBa
BUKOPUCTOBYETBHCS B THUX BHIAIKaX, KOJNU 3MICT TMPaBOBOi HOPMH HEMOXKIIHBO
BHU3HAUUTH ULUIIXOM BUKOPHCTAHHA TIPaMaTHYHOIO CIOCO0Y TIyMayeHHS HOPM
mpaBa. JloriuHe TiymMadeHHsS HOpPM MpaBa 3AIHCHIOETHCS 3a JOMOMOTOI0 TaKHX
MIPUHOMIB SIK JIOTIUHE MEPETBOPEHHS, BACHOBKH 32 aHAJIOTI€I0 TOIIIO.

Jloriuni mepeTBOpPeHHS BHHHMKAKOTh 3 OCOOJMBOCTEH (POPMYIIIOBAaHHS HOPM
mpaBa. Hampuxmax, y 4.1 ct. 186 KK Ykpaiau 3akpimuieHo, oo Biakpure
BUKpAJCHHS 9y)XOro MaitHa (Tpalik) KapaeThCs MO30aBICHHSM BOJI Ha CTPOK O
YOTHPHOX POKiB. Llfo HOpMY HOTPiIOHO TIYMAuUTH TaKUM YHMHOM, IO MOKAPAHHIO
MmiAnsIrae He caM rpadix, a ocyiHa 0co0a, sKa Horo BYMHMIA. TaKUM YHHOM, IIISIXOM
JIOTIYHOTO TEPETBOPEHHS pe3yibTaT TIYMAueHHS BUTJLIATAME TAKUM YHHOM:
«bynp-sika ocyaHa oco0a, sika BYMHHUTH BIiIKPUTE BUKPAJCHHS 4YYXKOTro MaiiHa
3000B’s13aHa Oyie MOHECTH MOKapaHHs BianoBinHo 10 4. 1 cT. 186 KK Ykpainm».

VY BUNaAKy BHKOPHCTAHHS MPHIOMY «BHCHOBKH 3a QHAJIOTIEI0» B OCOOH, sKa
3MIACHIOE TIyMaueHHS HOPMH TIpaBa BHHUKAE MOJMJIMBICTh PO3NIMPHTH TIEBHI
MOXJIHBOCTI Ta (aktu. Hanpuknaza, y 3aKOHI JAEThCA MEPENiK MO CTUXIHHOTO
JUXa: MABOJKH, MOXKEXI TOMIO. 3a JOMOMOTOI0 aHAJOTil Mepelik CTUXIMHUX JIHX
MOJKHA JIOTIOBHHTH, SIKIIO BOHM BHHUKJIHM B JKATTI W HE MepepaxoBaHi B Iiil HOpMI
mpasa.

CucremHuii cnocid TiIymMaueHHs] HOPM NPaBa 10/424€ 6 3 ACYBAHHI 3MICY
KOHKDEMmHOI HOpMU NPAea WISIXOM O0CHIOJCen s 1T 36 A3Ki6 3 IHWMUMU HOPMAMU.
Hanpuknan, cr. 11 KK Ykpainu Bu3Hauae: <«3JI0YMHOM € TiepeAdadeHe UM
KopmexcoM cycminpHO HeOe3neuHe BUHHE MistHHS (i M O€3MisUIbHICTh), BUMHEHE
cy6’ektoM 3mounHy». [y 3’scyBaHHS 3MICTy IIi€i CTaTTi CTOCOBHO Cy0’ekTa
3JI0YMHY, HEOOXiTHO 3BepHYTHUCH J10 iHIIOT cTaTTi (cT. 18 KK Ykpainn), sika Bu3Hauae
XTO € Cy0’€KTOM 3I0UHHYy .

IcropuuHuMii cnocid TaymMadeHHs] HOPM NPaBA nOIA2AE 8 3 SCYBAHHI 3MICY
HOpM Npasa Ha nNiOCMagi iCMOpuYHUX YMo8 ma o0Ocmasun ii  NpuliHAmMmA.
JlocmipKyroThCSl albTePHATHBHI MPOSKTH, MyOiKalii y mpeci mig yac oOroBOpeHHs
3aKOHONPOEKTY, 1e0aTH B MapjaMeHTi, BHECEHI MONPABKH, MIiJICTABH IX MPHAHITTS
a00 BiIXHUJICHHS.

Haiibinpm npakTiyHe 3HAYEHHS MiJ Yac BUKOPHCTAHHS iCTOPUYHOTO CIocoOy
TIYMaueHHs HOPM TpaBa Ma€ MOPIBHSUIGHUA TPUAOM, SIKHH JTO3BOJSIE MOPIBHITH

! Ocaynenko O. I. 3aransHa Teopis fepxasy i mpasa : Has4. moci6. / O. I. Ocaynenko. — K. : Ictuna, 2007. — C. 198.
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HOpMY, sIKa TJIYMAuuThCS 3 TMOAIOHOK HOPMOIO, SKa MiCTHJIaCh HOPMAaTHBHO-
IIPaBOBOMY aKTi, III0 BTPATHB YHHHICT YU B IPOEKTi HOBOTO HOPMATHBHO-IIPAaBOBOTO
akTa. lle nae 3Mory 3’4CyBaTH HaPsAMOK PyXy JYMKH 3aKOHOZIABLIS.

Hanpuxknan, KK Vkpainn 1960 p. po3mofiiisB  «TaeMHE  BUKpaAJACHHS
JIepKaBHOTO a00 KOJEeKTUBHOro MaitHa» (cT.81) Ta «TaeMHe BUKpaJCHHS
iHmuBiMyansHOro MaitHa rpomamsae» (ct. 140). ¥V umaHOMy KK Ykpainm Ttakoro
pO3MOly HeMae i TPHCYTHS JUINe OaHa CT. 185, sika ¢opmymioe BiAMOBiTHE
MOJIOKEHHST SIK «TaEMHE BUKpPAZCHHS 4Yy)XOTO MaiiHa». TakuM YMHOM, MOYKHA
3poOHTH BHCHOBOK, m0 B PamsHcbkoMmy Coro3i OCOONMBOrO 3HAa4YEeHHS HaJaBad
JIEp)KaBHIA 1 KOJEKTHBHIM BIIACHOCTI, OCKIIBKM ICHYBaJla OKpeMa CTaTTs, sKa
nepeabavana BiAMOBIJANBHICT 32 PO3KpaJaHHS caMe TaKWX BUAIB MaifHa. Y
cydJacHiit xe YkpaiHi pi3Hi popMm BiIacHOCTI (IpHBaTHA, KOMyHalIbHA, JEpXKaBHA)
OJIHAKOBO OXOPOHSAITHCS Bij poskpaaanb cr. 185 KK YkpaiHu Ta OXOILTFOETBCS
CIIOBOM «TY>KOTO».

DYHKUIOHAJLHUH CHOCI0 TJIYyMadeHHSI HOPM MPaBa IPYHMYEMbCA HA
3HAHHAX AKMOPI6 Mma yMo08, 8 AKUX QYHKYIOHYE, i€ ma 3aCmOCO8YEMbC HOPMA
npaea, wo maymavumscs. BaxnuBOro 3HaueHHS NpPW NbOMY HAOyBarOTh OLIHOYHI
TEPMIHH: «3HAYHA IIKOJA», «BEIUKUH pPO3MIip», «TSHKKI HACHIIKH» TOIIO. 3TajaHi
OLIIHOYHI TEPMIHM TJIyMAusThCS LUIAXOM CIIIBCTABJICHHA I1X 3 KOHKPETHHMH
curyanismu. HeoOXiqHo MaTy Ha yBa3i, IO CTAHOAPTH, AKi XapaKTEePU3YIOTh SBUIIA,
MIpeAMETH, CHTyamii, CKJIAQJAIOTECI B IEBHHH dYac i 3 IUIMHOM dacy MOXYTh
3MIHIOBaTHCh. BiAMOBIqHO, MOXXE€ 3MIHIOBATUCh 1 3MICT OI[IHOYHHMX TEPMIiHIiB.
Hanpuknazn, y npumitai 1o cr. 185 KK Ykpainu BH3HAYaeThesl K CIIiI TIIYMAayUTH
TIOHATTS «HOBTOPHHUH 3JOYMH», «3HAYHA IIKOIA», «BEIUKUH PO3MIp», «O0COOIUBO
BEJIMKHI pO3MIp» IS TIEBHHUX CTAaTeH 1 Ha MEBHUI MOMEHT.

HinboBuii cmocié TiayMauyeHHS HOPM MNPaBa noAA2AE 6 3 ACYBAHHI 3MICMY
HOpMU npasa Ha ocHO8I eusaenenns ii yineu. Ocoba, sKa 3IIMCHIOE TIIyMadeHHS
3BEpTAEThCS HE TUTBKHM IO METH HOPMH, IO MiJUIATrae aHajisy, aje i BpaXxoBYye ITii
HOPMAaTHUBHOTO aKTa B SKOMY po3TalioBaHa HopMa ImpaBa. Llimi MoxyTh OyTH
BUKJIAJICHI B TpeaMOyIax, 3aralbHIX YaCTHHAX HOPMATHBHO-IIPABOBOTO aKTa TOIIO.

Hampukman, cr. 1 KBK Ykpaian BH3Hagae MeTy Ta 3aBJaHHS KpPHMiHAIBHO-
BUKOHABYOI'O 3aKOHOJIAaBCTBA Y KpaiHHU.

Bumesa3naueri criocobu TIfyMadeHHSI HE MOXKHA BUKOPHCTOBYBATH 130JIbOBaHO
OOWH Bix onHOro. [l MOCATHEHHS LiNeH TIyMadeHHS NOTPIOHO KOMIIIEKCHO
BUKOPHCTOBYBATH BCi CIIOCOOM TIyMa4yeHHs HOPM IpaBa.

HeoOxigHo 3a3HaYWTH, MO B pe3yibTaTi TIyMadeHHS HOPM IIpaBa HOBHI
HOPMAaTHBHO-IIPAaBOBHH aKT HE 3 ABIIAETHCS, a TOMY MiSNIBHICT IIOJ0 TIIyMadeHHS
HOPDM IIpaBa HE CJiJl OTOTOXKHIOBATH 3 IIPAaBOTBOPYOIO IiSUTBHICTIO. BHacmimox
ISUTBHOCTI 3 TIIyMadyeHHs] HOPM paBa MOKe 3’ SBUTHCS OQIIIHUI aKT TIIyMadeHHs
HOpPMH TpaBa (IHTEpHpETAIllifHUH aKT), SKHWH Bifirpae 3HA4YHy pOJb Y IIpoIeci
IOpUANYHOI isuTbHOCTI. Lleit akT Mae 0cOOIMBY MPABOBY IPHPOJY, TAK SIK 3aBXKIH JIi€
B €THOCTi 3 HOPMaMH IIpaBa.

AKT TJIyMadeHHS] HOpMH NpaBa (IHTePIPeTALifHUN aKT) — ye akm-0oKyMeHm,
wo micmums oiyiiine, GopmanbHo-0606 A3K08e PO3 SICHEHHS 3MICIY HOPM NPABA.

AKTH TIyMadeHHS HOpPM IIpaBa € XapaKTePHUMH BHUKIIOYHO I OQiliifHOrO

191



TIIyMa4eHHsS HOPM TIpaBa, OCKIJIBKH B Mpoiieci Heo(iifHOTO TAyMaYeHHs TaKi aKTH,
SK TPaBWJIO, HE BHAAIOThCA. Y BHMAAKY, KOMH O(iriliHe TIryMaueHHS HOPM IIpaBa €
HOPMAaTHBHMM, BOHO 3aBXKIY 3HAXOIWTh CBIi 3OBHIIIHIA BHpa3 y CaMOCTiHHOMY
CreIiaIbHOMY JOKYMEHTI — aKTi TIlyMadeHHs: HOpM mpaBa. Ko x Take TiayMadeHHS
HOpPMH TIpaBa € Ka3yaldbHHM, BOHO MOXe OyTH BKIIOYEHHM Yy BiIIOBiIHMI
MPABO3aCTOCOBHUH aKT (HaIpHKIa[, yXBaja AameAliifHOrO Cyxy BKIIOYAE
pO3’sICHEHHS 3MiCTy HOpMH TIpaBa)' abo 3k (iKCyeThCs B OKPEMOMY JOKYMEHTI.

O3HaKu aKma maymauyenHsa HOpM npasa:

— Jli€ pa3oM 3 THM HOPMATHBHO-NIPaBOBHM aKTOM, y SIKOMY MICTAThCS HOPMH
paBa, 10 TIIyMayaThCs 1 3aJICKUTh Bijl HUX;

—€ (QopManbHO-000B’SI3KOBHM  UII  BCiX, XTO 3aCTOCOBYE HOPMH, IO
pO3’SICHAIOTHCS;

— NPUAMAETHCST JIMIIE NPABOTBOPYMMH a00 CIICHialIbHO YIOBHOBAXKCHUMHU
cy0’ekTamu;

— SIK IPAaBHJIO M€ CIIeIiabHy MUCEMOBY ()OPMY BHPAXKEHHS;

— HE 3MIHIOE HOPMH TIpaBa, a JIMIIE J0TIOMarae 3p03yMiTH X 3MICT.

Knacugpikauin akmie maymauenna Hopm npasa:

3a 306niwnbOI0 hOopmMOI0 BOHH MOXYTh OYTH nucbMO8uMU GHU YCHUMU.
ITcpMOBI akTH TIyMa4yeHHs HOPM IpaBa MalOTh CIHELiabHYy MHCBMOBY (GopMy
BHpAa3y, SKa MOKE YaCTKOBO CHIBMaaaTH 3 (opMaMu MEBHUX HOPMATHBHO-IIPABOBUX
(mocTaHOBH, IHCTPYKIii) a00 NPaBO3aCTOCOBHUX aKTiB (HANPHKIAN, YXBalM), a
YacTKOBO HE CITIBMAJa€e 3 TaKUMHU (popmamu (po3’sSCHEHHS, IHCTPYKTHBHI JIUCTH Ta
To1o)?.

3a zanyszeeoro nanescnicmio HOpmMU, AKA MAYMAYUMBCA: AKTU TIyMadeHHS
HOPM KOHCTHTYIIIHOTO, aJMIiHICTPaTHBHOTO, KPHUMIHAIBHOTO, KPHMIiHAJIBHO-
MpOLECyaIbHOr0, KPUMiHAIBHOTO-BHKOHABYOTO IIPaBa TOLIO.

3a cmpykmypuumu enemenmamu HOpMU, W0 MIAYMAYUMbLCA: AKTH
TIYMaueHHS TilOTE3H, JUCIO3HIIT, CAHKIII1.

3anesrcno 6i0 0b6cazy miaymauenHsa: aKTi OyKBaJIBLHOTO, 0OMEXYBaIBHOTO Ta
PO3MUPIOBAIBHOTO TIyMAa4eHHS.

HeoOximHO 3a3HayWTH, IO AaKTH TIAyMadeHHI HOPM TIIpaBa, IO
BUKOPHCTOBYIOTBCSI TIOJII€I0 [JIsi BHKOHAHHS MOKIAJCHUX Ha Hei 3aBIaHb
XapaKkTepU3yIOThCS THUM, III0 BOHH MOXYTh OyTH PE3yJlbTaToOM TIyMadeHHs HOPM
IpaBa TUX BITOMYHMX HOPMATHBHO-TIPABOBHX AaKTIB, IO BHUAAIOTHCS MiHICTEPCTBOM
BHYTpILIHIX cripaB YKpaiHU: HaKa3iB, MPaBUJI, [TOJI0KEHb, HACTAHOB TOIIO.

TakuM YMHOM, TIOyMaueHHS € OJHAM 3 HaWOiNbII BaXKIMBHUX YMOB YCHIITHOi
MPaBOTBOPYOT i 0COBIMBO MPABO3aCTOCOBHOI MisUTBHOCTI.

KouTpoJbHi nuTaHHA:
1. JlaiiTe BU3HAUEHHS peai3allil HOpM IIpasa.

! 3aranbHa Teopist AepiKaBM i Mpasa : MiApYyY. IS CTY/L. IOPHUI. CIell. BUIL Hapd. 3aki. / [M. B. L[gik, B. JI. Tkauenxo,
JI. JI. Borauosa Ta in.] ; 3a pex. M. B. IIBika, B. JI. Tkauenka, O. B. Ilerpummna. — X. : TIpaso, 2002. — C. 382.

2 PaGinosuy I1. M. OcHoBu 3aranbHOi Teopii mpaBa Ta jepkasu : Hapy. moci6. / I1. M. Pa6inosuu. — Bua. 10-e,
nonos. — JI. : Kpait, 2008. — C. 185.

3 Mapuenko M. H. TIpo6iembl Teopuu rocynapctsa u npasa : yue6. / M. H. Mapuenko. — M. : Tlpocnekt, 2001. —
C. 691 — 692.
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2. Ha3BiTh Buu peaizailii HOpM Tpasa.

3. Po3kpuiiTe CyTHICTH NOTPHUMAaHHS, BUKOHAHHS Ta BHKOPHCTAHHS SK (hopM
peaunizauii HopM npasa.

4. JlaiiTe BUBHAYCHHS 3aCTOCYBAaHHIO HOPM IPaBa.

5. Ha3BiTb BUIIagKH B SIKMX BUHUKAE HEOOXIMHICT Y 3aCTOCYBaHHI HOPM IIpaBa.

6. OxapakTepHu3yHTe CTa il 3aCTOCYBaHHSI HOPM IIPaBa.

7. Ha3BiTh BUMOTH 10 3aCTOCYBaHHS HOPM IpaBa.

8. ChopmymioliTe BU3HAUSHHS IPABO3aCTOCOBHOTO aKTa.

9. Ha3BiTb Ta po3kpHiiTe B TIyMadeHHS 3a Cy0’ €KTaMH.

10. Po3kpuiiTe CyTHICTh CIIOCOOIB TIIyMa4eHHs HOPM IpaBa.
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TEMA 9. TIPABOBI BIIHOCUHHU

3aceoecuna meopemuunux noI0NACEHb YICT memu cnpusmume Qopmy8anHIo 6MiHb
i HABUYOK CneyianrbHO-IOPUOULHO2O AHANIZY KOHKPEMHUX COYIANbHUX cumyayil ma
Gaxmis. Taxuii ananiz — HEOOMIHHA YMO8A NPABUILHO20 — BUKOPUCIIAHHSA
PIBHOMAHIMHUX 10PUOUYHUX 3ac00i6 (Hacamneped Cy6 €KMUGHUX 10PUOUYHUX NPAG |
0008’43Ki8)  3a015 6e3nepeukoOH020 3a0080JIeHHsL  GIONOBIOHUX nomped ma
inmepecis, docsichenta 6ANAHCY nPUBAMHUX | NYORTUHUX yinel, 30iUCHeH A 3aXUcmy
OCHOBONONONHCHUX NPAB TIOOUHU MA THUUX YYACHUKIE CYCRITBHO20 HCUMMS.

9.1 [loHATTS, 03HAKHM Ta BUAU NMPABOBITHOCHH

Mix nmroaepMu, 1X 00’€QHAHHSIMH Ta CIUIBHOTAMH ITOCTIMHO BHHHKAE Oe3iIid
BiJTHOCHH, SIKi TIOTPEOYIOTh YPEryJIIOBaHHS MIISIXOM BCTAHOBJICHHS MEBHHUX MPaBHUII
MOBE/iHKK iX y4acHuKiB. CyCHiIbCTBO BHUPOOMIIO 3HAYHY KiNBKICTh TAKUX MPABUII
MOBE/IiHKK (colianbHUX HOpM). Lle HOpMmu Mopai, 3BHYai, KOPIOPATHBHI HOPMH,
HOpMH TIpaBa Ta iH. KoXeH BHJ COMialbHUX HOPM CHPSMOBaHHUIA Ha periaMeHTAIliI0
MIEBHOTO KOJia CYCHUJIBHHUX BIAHOCHH, SKi H OJEpXKYIOTh CBOE HalWMEHYBaHHS
BiJMOBIAHO 10 HA3BH HOPM, LIO iX PEryJrol0Th. BiomoBiAHO 10 LBOTO GioHOCUMU 6
CYCNINbCMBI, W0 B8pPecYIb06aAH] HOPMAMU NpAed, HA3UBAIOMbCA  NPABOGUMU
8iOHOCUHAMU, OO NPABOBIOHOCUHAMU.

B ropumuuHiii JiTepaTypi BHOKPEMIIIOIOTH JBa OCHOBHHMX TMIiAXOAU JIO
iHTeprperanii  MPaBOBIMHOCHH: TEPIIUH  MOB’S3aHMHA 3 IHTEpHpETALicro
[IPaBOBIIHOCUH uepe3 iX 3B’A30K 3 IOPUAMYHUM HOPMATHBOM (HOPMOIO IIpaBa);
JPYTHil — L€ ASNbHICHUIM MiaXin 10 BU3HAYEHHS MpaBoBigHocHH .

THepwuii  knacuunuiit nioxio moogice Oymu npeocmaesienull Oepiniyicio, wo
NpaBoBi BiTHOCHHM® — ye c6i0oMi 601b06I CYCninbhi GiOHOCUHU, WO GUHUKAIOMb |
30IICHIOIOMbCS HA OCHOBI HOPM NpAsd, YYACHUKU AKUX MO8 A3aHI 3aKpIinAeHUMU 8
HOpMAx npasa  63dEMHUMU  Npasamu ma 0008 ’A3Kamu, peanizayis — AKUx
3a6e3ne4yembcsi MOJICIUBICTIO 3ACTNOCYBAHHSA 0EPICABHO20 NPUMYCY.

Jpyruid, NisapbHICHMNA TiAXiJ BHU3HAYa€ TPABOBITHOCHHHU SK IPaBOBY (QOpMYy
comianbHOi B3a€MOJil Cy0’ €KTIB mpaBa 3 METOIO peaji3amii iHTepeciB i JOCATHEHHS
pe3ysbTaTiB, 110 TependadeHi 3akoHOM, abo He cymepedaTh 3aKOHY UM 1HIIMM
JKepelam pasa’.

[IpaBoBigHOCHHAM NpUTAMaHHI TaKi CYTTEBI O3HAKU, A CaMe:

— ¢ pi3HouOOM cycnintbhux 6ionocun. IIpaBOBITHOCHHM BHHHUKAIOTH MiX

! Teopis nepxasu i npasa : miapyud. / [1O. A. Benepnikos, L. A. Cepmiok, O. M. Kypakin Ta in.] ; Kep. aBT. KOJ. KaHa.
1opua. Hayk, mpod. FO. A. BexepHikoB. — JIHinponeTpoBebK : JAHIIPOI. Jepx. YH-T BHYTp. cripas, 2015. — C. 188 — 189.
2 TIopsizt 3 TIOHSTTSIM «IIPABOBI BITHOCHHW» B FOPUJMYHIMN JIiT€paTypi BUKOPUCTOBYIOTh HOHSTTS «IIPABOBIHOLIEHHS. ,
AHani3yroun MOHATTS «IPaBoOBifHOMECHH», .A. Cep/ilok HAaroJorye Ha TOMy, IO BOHO Oy[Iyd4H MOXiIHHMM Bij CIIOBa
Bi/IHOIICHHSI, O3HAYAE CTABJICHHS JIIOJMHH JI0 TIPaBa, OLiHKY AIF0YOr0 MpaBa i 3HaYHO PiAIIe SIK CTOCYHKH MK JIFOJbMH.
V 3B’3Ky 3 IMM aBTOpP BHCTYNAa€ MPOTH BUKOPUCTAHHA B IOPMIMYHIN JiTepaTypi TepMiHa «IIpaBOBiIHOIICHHS» Y
3HAYCHHI 3B’A3KY MK JII0JbMH. BpaxoBylOuM €THMOJIOTiIO IIbOTO CJIOBA, MH TaKOX MIATPUMYEMO IO JTyMKY,
HE3BA)KAIOYM HA Te, L0 3aKOHOJABEllb BHKOPHCTOBYE INOHATTS IPABOBiJHOLICHHS B HOPMATHBHO-TIPABOBHX aKTaX
(Hampukiaf, cT. 1. 16, 237, 509 LIK Ykpainn).

3 Teopis mepskasu i npasa : migpyu. / [fO. A. Benepnikos, I. A. Cepmiok, O. M. Kypakin Ta in.] ; Kep. aBT. KOJL. KaHJI.
opun. Hayk, mpod. 0. A. Benepuikos. — JIHinponeTpoBceek : JIHINporn. Aepik. yH-T BHYTp. cipas, 2015. — C. 188.
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TOABMH, X 00’€HAHHSAMHM Ta CIHITBHOTAMHM SK Cy0’€KTaMHM TpaBa 3 NPUBOILY
corianeHOro Onara abo 3ade3nedeHHs OyIb-IKUX 3aKOHHUX 1HTEPECIB;

— € CBIOOMO-B0NILOBUMU GIOHOCUHAMU, OCKIIBKH IO CBOTO BHHHMKHEHHS BOHH
MPOXOJATh KPi3b CBIAOMICTH JIIOJCH Ta Juid iX BUHUKHCHHS HEOOXiJHA BOJS SIK
MiHIMyM omHOrO 3 ydacHHKiB. llompaBma, mpaBOBITHOCHHM MOXYTh BHHUKATH Ta
MIPUTMHATUCS 11032 BOJICIO (IHTepecoM) iX YYacHHKIB (HANPUKIaA, 0co0a CTOCOBHO
saKOoi OyJI0 BYMHEHO MPOTUIIPABHE JisSHHS, BUMYIICHO, HE 3 BJAcHOI BOJIi HaOyBae
cTaTycy cy0’€KTa KpUMiHAJIBHO-IIPABOBHX BiTHOCHH);

— BUHUKAIOMb §3 NpUBOOY CoYianbHoeo Onaza abo 3abesneuerHs 0y0b-sKUX
inmepecia, SIKi BUCTYIAIOTh SIK IIepelyMOBa MPaBOBiTHOCHH;

— GUHUKAIOMb, MPUBAIOMb, 3MIHIOIOMbCA, NPUSYNUHAIOMbCS, NPUNUHAIOMbCS
abo 8iOHOBNIOIOMBCSA HA OCHOGI HOPM NpaAea,

— YHACHUKU NPABOBIOHOCUH N0 S3aHT MidiCc cOD0I0 CYO EKMUBHUMU NPABAMU THA
ropuouunumy 0608 ’azkamu. CTOPOHHM B TPABOBIJHOCHHAX BHCTYIMAIOTh SIK
YIIOBHOBa)KEHI Ta 3000B’s13aHi 0co0H, Jie IpaBa # iIHTepPeCH OJHHUX 0Ci0 MOXYTh OyTH
pealtizoBaHi yepe3 BUKOHAHHS 000B’S3KiB iHIIIMMU;

— OXOPOHAIMbCA  0epicagolo i 6 pasi nompebu 3a6e3neuyiomvcs  CuIono
0epAHCABHO20 NPUMYCY.

[IpaBOBiTHOCHHU MOXXYTh BUHHKHYTH JIMIIE 33 HASBHOCTI HEOOXiTHUX
nepeaymMoB. Ilix mepexymMoBaMM BHHHUKHEHHS, 3MiHM i TNpUNUHEHHS
NPAaBOBITHOCHH PO3YMiIOMb NEBHUTI KOMNAEKC PI3HUX 3d 3MICIMOM 63AEMONO08 A3ANUX
OPUOUYHUX  SAGULY, 63AEMOOIA  AKUX MASHe 3a C0o00K pyX NpasoGiOHOCUH.
BuokpeMitioloTh 3araibHi (MarepianbHi) Ta cCIeliaibHi (IOpHAMYHI) MEepeayMOBU
BUHHUKHECHHS [IPaBOBiHOCHH.

3azanvui (mamepianvhi) nepeoymosu 6UHUKHEHHA, 3MIHU | NPUNUHEHHA
npagosioHOCUH:

— HAABHICMb He MeHute 080X cyb '€KMi8 npasa sk y4acHuKie npagosioHOCUH,;

— 00 ’exm npasosionocun — NIEBHI 1HTEpecH abo Onara sk MaTepiayibHi, Tak i He
MarepianbHi, 3 TPUBOLY SKHUX, ab0 3 TPUBOAY B3aXUCTy SKHX, CyO’€KTH
IIPaBOBITHOCHH BCTYIIIH Y BiTHOCHHH MiX c0O0OI0.

CneuyianbHi (lopuduuni) nepedymosu 6UHUKHEHHA NPAGOGIOHOCUH:

— HOPMAMUBHO-NPABOBA OCHOBA, XAPAKTEPHOIO O3HAKOIO SKOI BHCTYNAIOThH
BiJITIOBiZIHI HOPMH TIPaBa, IO PETYIIOIOTH IIEBHUH BUJI CYCIIUTBHUX BiTHOCHH;

— npasocy6 ’ekmHa ocHosa, MO BU3HAYA€ 3[aTHICTh OCOOM JI0 y4acTi B TOMY 41
IHIIIOMY BHJi IPABOBHUX BiJHOCHH;

— 10pUOUKO-(pakmuyna ochoga, TOOTO TIeBHI OpuaWdHi Gakté ((haxTHuHi
CKJIANH) pealbHOI MIHCHOCTI, 3 HAsABHICTIO SKHX HOPMH IIpaBa IIOB’S3yIOTh
BUHUKHEHHS, 3MiHy a00 TIpUNMHEHHS BIANOBIAHMX TpaB 1 0OOB’s3KIB
IIpaBOCY0’€KTHOT 0COOH (MOXE PO3TILIIATHUCE 1 SIK MepeayMoBa IPaBOBITHOCHH, 1 K
CTPYKTYPHHH €JIEMEHT).

CydacHe CyCHiJIbCTBO XapaKTEpU3yeThCs 3HAYHOI KIITBKICTIO 1 CKIAIHICTIO
3B’SI3KIB, 110 BUHUKAIOTh MDK JIIOABMH Ta iX 00 egHaHHsAMHU. 1[I BITHOCHHU MaioTh
pi3HY CIIPSIMOBaHICThb, BOHHM Pi3HI 3a KUTBKICTIO YYacHUKIB, MO0 O0OyMOBIIOE Ti abo
IHII 0COOIMBOCTI MPaBOBUX HOPM, SIKi PETYIIOIOTh KOHKPETHI COLIANIBbHI BiJTHOCHHH.
Pi3HOMAaHITTS CyCHiIBHMX BIJHOCHH 1 OCOOJIMBOCTI HOpPM TMpaBa, IO IX
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periaMeHTyoTh, 00yMOBIIOIOTh BUHHKHEHHS MPABOBIAHOCHH, SIKi 0arato B 4oMy
BIIPI3HAIOTHCSA MiX COOOIO.

ITpaBoBiTHOCHHH, 3aJIC)KHO Bifl IEBHUX O3HAK Ta KPUTEPIiiB MOIUIAIOT HA BHAM:

3a cneuianvHo-1OpUOUYHUMU DYHKYIAMU RPaAGa:

— pezynsimugni, SIKi BHHUKAIOTh Y PE3YJIbTaTi MPaBOMIPHOI MOBEIHKH Cy0’ €KTIB
i B SKUX MOBEIiHKA iX YYaCHHKIB MOBHICTIO BIAMOBiZa€ HOpMam TpaBa, TOOTO €
MIPaBOMIPHOIO;

— 0XOpoHHi, SIKI BUHUKAIOTH 3 (haKTy HEMPaBOMIPHOI MOBEMIHKH CYO’€KTIB SK
HETaTHBHA peakilis Jep)KaBM Ha TaKy MOBEMiHKY. J[o IIbOro BHAY BiTHOCATHCS
MPaBOBIIHOCUHHU, B XOJi SIKUX BiZIOyBa€ThCS MPHUTATHEHHS CYy0 €KTa 3a BUMHCHE
MIPaBOTMOPYIIEHHS 10 IOPUINYHOI BiAMOBiJATBHOCTI.

3a pisnem inouesioyanizauii cyo’ekmis:

— 8IOHOCHI, B SIKHX TOYHO BHM3HA4Ye€HI NpaBa W OOOB’S3KM BCIX YYaCHUKIB
(BIIHOCHO KOXXHOTO) — SK YIOBHOB@KEHUX, TaK 1 3000B’s3aHux. Hampuknan,
BiTHOCHHMH TPABOBIITHOCHHAMH € JIOTOBOPH KYIIIBII-NIPOJIAXKy — JOMOBIJICHOCTIi, B
MeXax SKUX MpaBa i 000B’sI3KK CTOPiH (IPOAaBLS i TOKYIIIS) BU3HAUCHI BUUEPITHO i
OTHO3HAYHO;

— abconiomui, B SKUX BU3HAUCHA JIMIIE OJHA YIOBHOBa)KEHA CTOPOHA, IO €
HOCIEM TIEBHOT'O Cy0’€KTHBHOTO IpaBa, a BCl iHIII Cy0’€KTH (aOCOIIOTHO KOKHUIA)
BU3HAIOTHCS 3000B’SI3aHUMHU HE 3aBaXKATH 3/IHCHEHHIO YIIOBHOBa)KEHHM CBOIX IIPaB.
[MpuknagoM MOXyTh OyTH BiTHOCHHU BJIACHOCTI, B SIKUX 3aBXKIU TOYHO BU3HAUCHHI
BJIACHUK TEBHUX O00’€KTiB, a aOCONIOTHO BCi IHIII Cy0’€KTH BHM3HAIOTHCA
3000B’13aHUMHU MMOBAXATH 1 HE MEPEIIKOKATH 3/[IHCHEHHIO ITPaB BIACHHKA.

3a npeomemom npaeoeozo pezynrosanns:

— KoHCmumyyitino-npaeosi. CBOEPIIHICTP KOHCTHTYLIAHHUX TMPABOBIIHOCHH,
YYaCHHKAMH SKHX € MPABOOXOPOHHI OPraHH, 3yMOBJICHA: OCOOJHMBUM FOPUAUYHHM
3MICTOM IIMX BIZHOCHH; TpaBa 1 OOOB’S3KM CyO’€KTiB KOHCTHTYI[IHHHIX
MIPABOBITHOCHH 33 Y4acTIO ITPaBOOXOPOHHHMX OpraHiB OyBalOTh JIBOX BHIIB: MEpIIi
0e3nocepeIHb0  3IIMCHIOIOTHCSI B IEBHUX BIJHOCHMHAX, IHIN peami3ylOThCs Ha
IiACTaBi HOpPM IHIIMX Tady3ed IpaBa, IO KOHKPETH3YIOTh BKa3aHI IpaBa Ta
000B’SI3KU; MaIOTh OCOOJIUBHIA CKJIa/] Cy0’ €KTiB — y4aCHUKIB UX BigHOCHH;

— aominicmpamugHo-npagosi. Cnenu@iuHUMU  pUCaMU  aJMiHICTPaTHBHO-
MPaBOBUX BITHOCHH Yy MisTIBHOCTI MPAaBOOXOPOHHHX OPraHiB €: IIi BiTHOCHHHU
BUHHKAIOTH y OCOONMBIHA cdepi AepKaBHOTO YIPaBIiHHS; aHAJI3 aIMiHICTPATHBHO-
MPaBOBUX BIJHOCUHHU B AISUILHOCTI NMPABOOXOPOHHHMX OPraHiB JI03BOJISE 3pPOOUTH
BHCHOBOK, IIO 1X 00’ €KT BiPi3HSETHCA BiJ 00’ €KTa IHIINX MPABOBHUX BiTHOCHH. Horo
crerdika 3yMOBJICHAa KOMITETEHITI€10 TPaBOOXOPOHHHUX OPTaHiB, a TAKOXK (HopMaMH i
METOAaMH iX JisJIbHOCTI; camMe B  aaMiHICTPATHMBHO-TIPAaBOBHX  BIJHOCHHAX
MPABOOXOPOHHI OPraHd BUCTYMAIOTh OC3MOCEPEAHBO SIK OPTaHU MPUMYCY, B TOH e
94ac TICHO IOB’s3aHi 3 HACEJNEHHSM, THM CaMHUM CIYTYIOTb y pOJi 1HCTPYMEHTY
(hopMyBaHHS CTaBJICHHS HACENICHHS JI0 CY0 €KTIB TPABOOXOPOHHOT CUCTEMH; IISH BH]T
MPaBOBITHOCHUH € OCHOBHUM 3MICTOM JisTbHOCTI HalioHabHOT motiItii;

! Teopis nepxau Ta npasa : miapyy. / [€. O. T'ina, €. B. Binosbopos, A. M. 3aBanbhuii Ta iu.] ; 3a 3ar. pea. €. O. Tigu.
— K. : ®OII O. C. Jlinkan, 2011. — C. 262 — 263.
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— KpuminanbHo-npoyecyaivri. [IpaBOBIMTHOCHHM TMPOHU3YKOTh yci  cTauii
KPUMIHAIBHOTO Tporecy. Y KpUMIHAIBHOMY Mpolieci HeMae Iiif, IO BYMHSAIOTHCS
1032 NMPaBOBITHOCUHAMH, SK 1 HEMa€ yYaCHHUKIB KPUMIHAIBHOTO MPOIECY, SKi MOTJIN
0 peanisyBatu cBoi mpaBa ab0 BMKOHATU OOOB’SI3KM M03a NpaBOBigHOCHHAMU'.
Knacudikariro mpaBOBIZHOCHH 3a MPEIMETOM IIPABOBOTO DPETyIIOBAHHS MOXHA
IIPOIOBXKYBATH EPEPAXOBYIOUH iCHYIOUI rajty3i mpasa.

3a xinvkicmio cy6’exkmie:

—npocmi, WO BiIOYyBarOTbCS JHINE MK IBOMa cy0’ekramu (CTOpOHAMH),
HATPUKIA] KyIiBISA-IPOAAXK, € CTOPOHAMH € MPOAABEIb 1 MOKYIICIIh;

— CKIaOHI, yYaCHUKAMH SIKUX € TpU 1 Oinblie cy0’eKTiB (CTOpiH), HANPUKIIA]
CyIOBe 3aciflaHHs, CTOPOHAMH SIKOTO MOXXYThb OyTH Ccyl, 0OBUHYBaUeHHH, 3aXHUCHHUK,
OOBHHYBAaY, CBIIKH, EKCTIEPTH TOIIIO.

3a po3nooinom npas i 0006’a3Kie Mixc cyo’ckmamu:

— 00HOCMOPOHHI, B SIKMX KO’KHA CTOPOHA BIJTHOCHO iHIIOI Mae abo JuIIe mpasa,
a0o nume 000B’s13kH. [0 TaKMX BiTHOCUTHCS, HATIPUKIIA, BUIa4a JJOBIPEHOCTI;

— 080CMOpPOHHI, B SIKUX KOXKHA 13 CTOpPIH Mae€ SK MpaBa, TaKk i OOOB’S3KH.
Hanpukman, HaByaHHsS CTylIeHTa Yy BHIIOMY HaBYaJbHOMY 3aKiaii €
MIPABOBITHONICHHSIM, Yy SKOMY KOXXHA i3 CTOpiH (CTYAEHT 1 BUINUN HaBYAIBHHN
3aKJajl) MalOTh 110 BiJHOILEHHIO OJJMH A0 OJHOTO SIK IpaBa, Tak i 000B’SI3KH.

3a xapakmepom 0008’°a3Kie:

— akmueHi, B SIKUX 3000B’s3aHUil Cy0’€KT TIOBMHEH BUWMHHUTH TEBHI il,
HaIlpUKJIaJ CTyAEHT CBO€YACHO MIOBUHEH MiArOTYBAaTH JUILNIOMHY po0OTY;

— nacueti, B IKUX 3000B’s3aHUN Cy0’€KT TIOBUHEH YTPUMATHCh BiJ] BUMHCHHS
MEBHUX [iif, HAaOpUKIa] CTYICHT MOBHHEH HE BUMHATH [id, IO TOPYIIYIOTh
JUCTIUTLTIHY TTi]1 9ac MPOBEICHHS HABYAIbHUX 3aHSATh.

3a xapaxmepom onesusngnennn cmopin:

— 00206ipHi, JUIS BUHHMKHCHHS SKHX HEOOXiJIHE BOJICBUSABICHHS (3roja) sk
YIOBHOBa)KEHOI, TaK 1 3000B’s13aHOT CTOPOHH (HAMIPUKJIA]], IOTOBIP OXOPOHH);

— YNpAGuiHCchKi, IS BUHUKHEHHS SIKUX JOCHTb BOJICBUSIBICHHS JIMIIE
YIIOBHOBA)XEHOI CTOPOHU (HAIPHKJIA[, HAKIAICHHS afMiHICTPATHBHOTO CTSATHEHHS).

3a uacom mpusanocmi:

— KOpOmMKOYAcHi, 1O 3aBEPIIYIOTHCS OJHOAKTHOIO peali3alicld yYaCHUKAMH
MIPaBOBITHOCKH CBOiX MpaB i 000B’sI3KiB (HANPHUKIA, MOJIEeHChKuil moiHGopMyBaB
BOMiS TPO THUMYACOBY 3a00pPOHY MPOI3AYy y 3B’SI3KY IOPOKHBO-TPAHCIIOPTHOIO
MIPUT0/I0N0);

— mpuearoyi, IO He 3aBEPIIYIOTHCS OJHOAKTHOIO PeaTi3alli€ro mpas i 000B’s3KiB
(HampuKIIa], IEHCIHHI IPAaBOBITHOCHHHY).

3a cybopounauicro 6 npasoeomy pezynio6anHHti:

— MamepianbHO-npasosi  GIOHOCUHU, 1O BUHUKAIOTh HA OCHOBI HOPM
MaTepialbHOTO TpaBa Ta € IOPWINYHO IEPBHHHIMYU (HANIPUKIIA[, aMiHiCTPATHBHO-
IIPABOBI, [IUBITBHO-TIPABOBI Ta 1HIII);

— npoyecyanvbHo-npagogi  GiOHOCUHYU, IO BUHHUKAIOTH HA OCHOBI HOPM

! Teopist neprxasu Ta npasa : niapyu. / [€. O. Tina, €. B. Binosbopos, A. M. 3aBanbuuii Ta in.] ; 3a 3ar. pex. €. O. Tiau.
—K.: ®OI1 O. C. Jlinkan, 2011. — C. 268.
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MPOLIECYaJbHOTO TMpaBa Ta € TMOXIJHUMH BiJl MaTepiajJbHUX IPABOBIJIHOCHH
(HampuKIa] KPUMiHANEHO-IIPOLECYalbHI, IIBITBHO-TIPOIECYaNIbHI TOIIIO).

9.2 CTpyKTypa npaBoOBiTHOCHH

B ropuanuHiii  siTeparypi OpH  PO3KPHUTTI OyIOBH  MPaBOBIIHOCHH
BUKOPHUCTOBYIOTh TEPMIHH «CTPYKTYpa», a00 «ckiamy». BxKHUBalOYH TEPMiH «CKIamy,
30CepeKYIOTh yBary Ha eJIEMEHTaX MPaBOBIIHOCHH, a BHKOPHCTaHHS TepMiHa
«CTPYKTYpa» JO3BOJISIE OKPIM OKPECIEHHS eNEMEHTIB MpPaBOBITHOCHH ITiKPECIH
TaKOX JIOTIYHHA B3aEMO3B’SI30Kk MK HuUMH. Cucmema (opeanizoéamicms)
npasogiOHOCUH PO3KPUBAEMbCS uepe3 ix cmpykmypy. Cmpykmypa npaeogionocun —
OCHOBHI eJleMeHmU NPABOGIOHOCUR | CNOCIO 10pUOUYHO20 36 'SA3KY MIJC HUMU 3
npugoody coyianvHo2o baaza abo 3abesneuents 6y0b-AKUX iHMeEPeCis.

TIpaBOBiIHOCHHY € KOHCTPYKIIIEO, IO CKIANAETHCS 3 TAKUX €/1eMEHMIE:

— ¢cy6 'ekmu npagosiOHOCUH;

— 00 ’exmu npasoeioHOCUH,

— 3MiCM NPABOBIOHOCUH,

— 1OpuouUyHi haxmu.

Cyé’ckmu  npagosionocun' — ye yuacHuku npasoeux 6IOHOCUH, SAKi
BUCTNYNAIOMb HOCIAMU B3AEMHUX CYO EKMUBHUX NPAB MA IOPUOULHUX 0008 'A3KI8.

Buou cyo’ekmie npasosux eionocun:

— moou (izuuni ocobu) — TPOMaITHU TIEBHOI JIeP)KaBU, 1HO3EMIIl (TPOMaISHH
IHOIMX JepxaB), Oimarpuau (FpOMalssiHU ABOX 4YHM OLIBIIOI KiJIBKOCTI JEpIKaB),
anaTpuau (ocodu 6e3 rpoMaITHCTBA KOIHOT IEPIKaBH);

— cninbomu — Hapox (HAIlisl), TEPUTOPIAbHI TPOMAIH, TPYIOBI W HaBUallbHI
KOJNIEKTHBH, IHII comiaybHI Tpymu  (meMorpadivHi, CoONiaJbHO-€KOHOMIYHI,
npoeciiiHi To1110);

— 00 ’eOnanns — epKapHi (iepapa B IJIOMY, ii OpraHi3amii — opranu IepKaBH,
Jep)kaBHI  YCTAQHOBW, JEpKaBHI MIANPHEMCTBA) 1 TpPOMajCBKi (TPOMajChKi
opraisaiiii, TpOMaJICbKi pyXH, OpraHd TI'pPOMAaJICbKOI CaMOJisIIbHOCTI, HeAep>KaBHi
HiANpPHEMCTBA H YCTaHOBH)>.

Jlromu, CHIMBHOTH Ta iX 00’€ZHAHHS BIANIOBITHO TO HOPM IIpaBa BOJIOIIOTH
npasocyd’ekmuicmio, TOOTO mependaYeHOd HOpPMAaMM TIpaBa 3JaTHICTIO OyTH
YYaCHHKAMH [IPABOBIIHOCHH.

IIpaBocy®’ekTHiCTH — 30amuicms gucmynamu cy6’€Kmom npagoGioHOCUH, WO
ckiaoaemvcs 3 npasozdamuocmi ma  oiesoamuocmi. ITIpaBOCyO’€KTHICTh €
COLIANFHO-IOPUANYHOIO BIACTUBICTIO 0COOU: BOHA Ma€ JIBi CTOPOHU — coyianvhy Ta
ropuduuny. CoyianbHa cmopoHa TPaBOCYO €KTHOCTI BHPAXKAETHCS B TOMY, IO
O03HaKM CyO’€KTiB TpaBa 3aKOHOAABEIb HE MOXE OOHpaTH JAOBUIBHO — BOHHU
BHU3HAYAIOThCA K CAaMUM OKUTTSAM, TaKk 1 1iHTepecaMH, TNOTpedamMu Ta
3aKOHOMIPHOCTSIMH CYCIILTBHOTO PO3BUTKY. FOpuouuna cmopona — NONATAaE B TOMY,
II0 03HAKU CYyO’€KTIiB IIpaBa 000B’I3KOBO TIOBHHHI OYTH 3aKpilUICHI B HOpMax IpaBa.

'V npaBoBiii NOKTPUHI MOXHA 3yCTPIiTH BM3HAYEHHS YYACHMKIB NMPABOBIIHOCHH SK CY6’€KTIB IOPHAMYHUX BiIHOCHH,
30KpeMa Takoi yMku JoTpumyeThes [1.M. PabGinoBuy.

2 PaGinosuy I1. M. OcHOBH 3araibHOT TeOpil Mpasa Ta [epkaBH : Hap4. noci6. / I1. M. Pa6inosuu. — Bun. 10-¢, nonos.
—JI. : Kpai, 2008. — C. 158.
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VY Tteopii mpaBa € JOCTaTHHO OOTPYHTOBaHA TOYKA 30pYy, SIKa IMOJATrac B TOMY, ILIO
IIPaBOCYO €KTHICTP MOXKE PO3IIISAATHCS SIK CBOTO POAY CyO’€KTHBHE IOPHIUIHE
IPaBO — «IIPABO Ha IIPaBo» .

[IpaBocyO’€KTHICTh — 116 CAMOCTiiiHAa MpaBOBa KaTEropis, IO iCHYE Mmopsn i3
mpaBaMu i 000B’s3kamMu. BoHa CBiT4nTh PO MpaBoOBY 34aTHICTH 0cOOM OyTH HOCiEM
IUX TpaB i 000B’SI3KIB, TOOTO NMPaBOCYO’ €KTHICTh — HE KUIBKICHE BHPaXXCHHS IIPaB
cy0’€eKTa, a MOCTIHHUHN IPOMASIHCHKUN CTaH 0cOOU; HE camMe BOJIOJIHHS NpaBaMu, a
MEPEYMOBa, 3ATHICTE 3M00yBAaTH 1 3MiMCHIOBATH CY0’ €EKTHBHI TIpaBa’.

Jo coyianvro-opuduunux gracmusocmei npagocyd ekmHocmi BiTHOCSITh TaKi
XapaKTEPUCTUKHA OCOOH:

MpaBo3aaTHicTs — 30amuicmes 0cobu mamu cy6 ekmusHi WOPUOUYHI Npasa ma
OpuOUUHi 0608 sI3KL.

Po3piznatoms maxi euou npaso3oamuocmi:

— 3a2a1bHA NPAo30amHicmy — 3arajibHa 3JaTHICTh Cy0’€KTa MaTu mpaBa u
00OB’S3KH, 3aKpilIeHi B HOpMax IpaBa. Y JIOJMHH 3arajbHa IIPaBO3JATHICTh
BUHUKAE 3 MOMEHTY 11 HAPOJKCHHS 1 IPUTTUHAETHCSA 3 i1 CMEPTIO;

— eanyzeea npago30amuicms — 3IaTHICTh Cy0’€KTa MaTH NpaBa Ta 00OB’S3KH,
3aKpiIUIeH] TIEBHOIO Taly33i0 MpaBa. [CHyBaHHS Takol NMpaBO3IATHOCTI 0OYMOBIIEHO
TUM, 110 B PIi3HUX Taly3siX I@paBa CTPOKM BHHUKHEHHS IPaBO3JATHOCTI
BH3HAUAIOThCS MO-pizHOMY. CIliJ 3ayBa)XMTH, IO IUBUIBHE MPABO BiIXOAWTH Bif
PO3YMIHHSI TPaBO3JATHOCTI SK CTATHYHOTO siBHmia. Tak, 4.3 cr.25 LK Ykpainu
nependayae, 110 y BCTAHOBICHUX 3aKOHOM BHIAJIKaX, 3JIATHICTH (i3MYHOI ocobu
MaTH OKpeMi IpaBa Ta OOOB’S3KM MOXE TIOB’SI3yBaTHCS 3 JOCSATHEHHSAM HEHO
BiJINIOBIAHOTO BiKy. TakKuM YHHOM, IIPAaBO3JATHICTH — II€ TaKa IPaBOBa KaTEropis, sKa
po3BuBaeThes quHaMiyHO. Hampukman, ¢isndHa ocoba, sKiif BUMOBHIIOCH 14 POKiB,
Mae MpaBo BUIbHO oOupartu Micte npoxuBanHs (4. 2 ct. 29 LK Ykpainn);

— cneyianbHa npago30amuicmy — 30aTHICTD cy0’€KTa MaTu mpaBa Ta 000B’SI3KH,
0 TOB’si3aHA 3 OCOOJMBHMHU 3HAHHSAMH, YMIHHSIMH, HABUKAMH, SIKHMUA TIOBUHEH
BOJIOAITH CyO’eKT mpaBa (MPE3UACHTA, CYIJi, BOMAiS TPOMAJCHKOTO TPAHCIOPTY
TOIILIO).

l'omoBHUM 3MiCTOM TIpaBO3JaTHOCTI (i3MYHHX OCi0 € He peadbHI IpaBa
YYaCHUKIB MPABOBITHOCHH, a MPUHIIMIIOBA MOXIUBICTh ix Martu. [IpaBo3maTHICTBH
JIOAWHHU HEBiJ'€MHA BiJ OCOOHMCTOCTI, I HEMOXJIMBO BimiOpaTH, BOHA HE MOXeE
HIKOMY MepeqaBaTHCs, ale BOHA y BH3HAUCHHX 3aKOHOM BHIIQJKaX MoOxe OyTn
obmexena’. I0puanuna ocoba 37aTHa MaTH Taki npaBa i 060B’SI3KH, AK 1 (izuuHa
ocoba, KpiM THX, SKi 32 CBOEI0 MPUPOJOI0 MOXYTh HAJEXKaTH JIMIIE JIIOIAMHI.

! Koraneituyk C. I1. Teopist AepskaBu Ta TpaBa : HaBY. MOCI0. JUIS MATOT. O AEPXK. ICHUTIB [AIs CTy/. BHII. HaBd.
3aki1.] / C. T1. Koraneitayk. I1. 5. ITicuoit. — K. : KHT, 2011. - C. 315 - 316.

2 Ckakyn O. @. Teopis sepasu i npasa (eHUMKIONEAMYHHI Kypc) : miapyd. / O. ®. Ckakyn. — X. : Ecnana, 2006. —
C. 536.

3 O6MexKeHHS PAaBO3JIATHOCTI JIOMYCKAETbCS Y BUHATKOBMX BHIIQJKax. 3akoH JONMYCKAa€ JBa BHAH OOMEXKEHHs
LMBIJIBLHOT PABO3JIATHOCTI: a) 10OPOBiIbHE — HANPUKJIAJ, 3aKpilJieHa B 3aKOHOJABYMX aKTaX 3a00poHa INpaljiBHUKaM
HauionansHoi mouinii o6iiiMaTi 3afiMaThCs MiANPUEMHUIBKOIO MisUIbHICTIO; OOMEKEHHs MpaB rPOMajsHUHA, SKUH
cTaB yeHleM; 0) MPUMYCOBe — JOIyCTUME JIMILIE TOJ, KOJIM BOHO mepeadadeHe 3aKOHOM 3 000B’S3KOBHM HeEpeikoM
KOHKPETHHX BHIMAJKiB i BCTAHOBICHHSAM IOPSAKY TaKOro OOMeXeHHs. J[0 Takux OOMEXeHb, HAMPUKIAL, HAleKaTh
3aX0/IM KPMMiHAJIBbHOTO IOKAPAHHsA: apemT, OOMEeKEHHs BOJi, 1030aBleHHs BOJI HA TNMEBHHH CTPOK i JOBi4HO,
11030aBIeHHS IpaBa 00iMaTH MEBHI MOCAAN 41 3aiiMaTHCs IEBHOIO AisutbHICTIO ToIO (cT. 51 KK Vkpainu).
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ITpaBo31aTHICTh IOPUANYHHUX OCI0 € 3aBKIH CHELiaIbHO .

Hdie3paTHicTs — 30amuicme ocodu ceoimu Oiamu Habyeamu i 30iticHIO8amu
cyb ’ekmueni npasa ma wpuouyHi 0606 ’sa3ku. Brirodae B cede npagouuHoz0amuicms
1 denikmo3zoamuicmo.

TakuM YHMHOM, Ha BiIMIHY BiJl NPaBO3JAaTHOCTI, JI€3ATHICTh XapaKTEPHU3YE
MOJJIMBOCTI I1HAWBIZA MUITXOM BHKOHAHHS TMEBHHUX i OBOJOMIBATH THMH YU
IHIIMMH TIpaBaMH W OOOB’S3KaMM, a TaKOX 3[aTHICTh IHOUBIAA CBOIMHU isIMH
peamizoByBatn iX Ha mnpakTumi. Came HasSBHICTH Mi€3aTHOCTI OOYMOBIIOE
MOXJIMBICTh OCOOHM, sIKa JOCATIA IEBHOTO BIKYy 1 Mae€ 3aKiHYEHY CEpemHIO OCBITY,
3IMCHIOBATH TICBHI Jii, B pe3yJbTaTi SKUX BOHA CTA€ CTYACHTOM BHIIOTO
HABYAIBHOTO 3aKIafy.

Pigenv diczoamnocmi iHOugioie 3anexncums 8i0 nesHUXx Gpaxmopis:

—giky. TIOBHOIO MIpOIO Ji€3AAaTHICTh BUHHUKAE 3 JOCATHCHHSM IOBHOJITTS
(18 pokiB). Jlo 1pOro Yacy HEMOBHOJITHI MAalTh 4YacTKOBY a00 HEMOBHY
i€31aTHICTh, SKa JOIOBHIOETBCS JI€3JATHICTIO iXx OaThkiB abo oci0, ski IX
3aMIHIOIOTE;

— cmany ncuxiunozo ma izuunoeo 300pos’si. Ocodu, BU3HAHI B YCTAaHOBICHOMY
3aKOHOM MOPSJIKY NYIIEBHOXBOPHMH, BBRKAIOTHCS TAKHMH, IIO HE YCBiJOMIIOIOTH
CBOIX Ji Ta iXHIX HacHiAKiB, a TOMy HE MOXYTh OyTH Cy0’ekTamMu Oaratbox
MIPABOBITHOCHH 1 HE TIPUTATAIOTHCS 10 FOPUIUYHOI BiAMOBITAIBHOCTI, X04a O iX mii
MaJT O3HAKH MTPABOTIOPYIICHHS;

—pieHsi i cmyneHs oceimu ma HusKu iHwux obcmasun. Tak, CiigYUM
HanionanbsHOT oditii Moxxe OyTu Jniie ocoda sika 31100yJ1a BUILY FOPUIUYHY OCBITY.

BpaxoBytoun BixnoBiaHi daxropu giesgataocti, B LIK Ykpainu BusHaueHO Taki
PisHi: uacmKo8a, HeNOBHA, NOBHA, 0OMedCceHd, HedlE30amHICMb 0Co0U.

Yacmkosa Oie30amuicms BCTAHOBIIOEThCS I MAJOJNITHIX oci0 (o He
nocsriu 14 pokiB).

Henosna diezdamuicmos BCTAaHOBIIOETBCS Ui (Pi3MYHHUX 0OCiO BikoM Bin 14 mo
18 pokiB (HEMOBHOJIITHIX 0Ci0).

Iogna Oie30amunicmy HACTa€ IPHU AOCATHEHHI (ismdaHIMEU ocobamu 18 pidHOTrO
BiKy (TIOBHOJITTS), @ TaKO)X MOIIUBE HaOymmis TMOBHOI IUBITBHOI JI€3IaTHOCTI B
pasi peectpamii 3a pimeHHAM cyay nuio0y ¢i3uyHOi ocoOH, sika He Jocsria
moBHOMITTA. [IoBHA IUBITbHA Ai€3[aTHICTD MOXe OYTH Hadana Gi3udHiil 0cobi sKa:
a) nocsria 16 pokiB 1 MpaIroe 3a TPYJAOBUM JOTOBOPOM; 0) € HEITOBHOIITHBOIO 1 sTKa
3anucaHa mMartip’ro abo 0aTbKOM IUTHHHM; B) Aocsria 16 pokiB i sika Oaxkae 3aiimaTucs
MiANMPHEMHHULBKOIO TisUTBHICTIO (32 HAsBHOCTI NHCHMOBOI 3rogu Ha Iie OaThKiB
(YycuHOBITIOBaUiB), MIKITyBaJbHUKA Ta (200) OpraHy OMIKH Ta MIKIyBaHHS).

Obmedicena die3oamuicms HI3NIHOT OCOOM BCTAHOBIIOETHCS CYJIOM, SKIIO BOHA
CTpaXJa€ Ha TICHUXIYHMHA pO3Naj, SIKMA ICTOTHO BIUIMBAaE€ Ha ii 3AaTHICTH
YCBIIOMJTIOBATH 3HAY€HHs CBOIX [iii Ta (a00) KepyBaTH HUMH. TakoX CyJ MOXe
OOMEXUTH UHBIIBHY Mi€30aTHICTh OCOOHW, SIKIIO BOHA 3J0BXHBA€E CIUPTHUMHU
HAIOSMH, HAPKOTHYHUMHU 3ac00aMH, TOKCHYHHMH PEUYOBHHAMHM TOIIO i TUM CTaBHTh

! 3aranbHa Teopis AepikaBu i Mpasa : MiApyd. MIS CTyA. IOpHA. BuIL. Hapy. 3akn. / [M. B.1Igik, O. B. [letpumun,
JI. B. ABpameHKo Ta iH.] ; 3a pell. JOKT. IOpuA. Hayk., npod. akan. AllpH Ykpainu M. B. LIBika, IOKT. 10puj. Hayk.,
npo¢. akax. AIlpH Ykpainu O. B. Ilerpummna. — X. : [paso, 2011. — C. 335.
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cebe YyM CBOIO CIM’I0, a TaKOK IHIIMX OCI0, SKMX BOHA 3a 3aKOHOM 3000B’s3aHa
YTPUMYBATH, y CKPYTHE MaTepiajibHe CTAHOBUIIE.

Heoiezoamnoro ¢izuuHa ocoba Moxe OyTHM BHU3HAHA CYJOM, SKIIO BOHA
BHACJIIOK XPOHIYHOTO, CTIMKOT'O ICHUXIYHOTO pO3jaly HE 37aTHa YCBIIOMIIFOBATH
3HAUCHHS CBOIiX it Ta (a00) KepyBaTH HIMHU.

I[paBoyuHO3AATHICTE — 30amHicmb CyO’ekma NpagosiOHOCUH 0COOUCMO
c60iMU OisMU GUUHAMU NPABOYUN".

JedikTo3MaTHICTh — 30amHicmb 0cobu Hecmu 1PUOUUHY BIONOBIOANILHICMb 3d
8UUHeHe Helo npagonopyuienHs. PIBeHb NENIKTO3MaTHOCT] 3aJIEKHUTh Bi THX CaMHX
(hakropis, mo ¥ piBeHb aie3naTHoOcTi. Jlemikro3aaTHicTh (i3MuHOI 0COOU 3aJICKHUTh
Bil oCymHOCTI (31aTHOCTI BimmaBaTh CcOOl 3BIT y CBOIX [isfX 1 KepyBaTH HUMH) 1
JOCSATHEHHS TEBHOTO BiKy. Bik HacTaHHS aJMiHICTPaTUBHOI BiJIOBITaIBHOCTI
ckinazae B YKpaiHi 16 pokiB, 3araJbHMH BiK HAcTaHHS KPUMiHAJIbHOI
BiNIOBiAAabHOCTI BCTAHOBJCHWI HA TakOMy J>X piBHI, a 3HIDKCHHH — Ha pPiBHI
14 poxis.

Cnig 3a3HaynTH, 1O cepel Cy0’€KTiB NMPaBOBUX BIJHOCHH OCOOJMBE Miclie
MOCIIaI0Th ropuduuHi ocobu, skumu BignosigHo 1o ctr. 80 IIK Ykpainu e opranizariii,
CTBOpPEHI 1 3apeeCTPOBaHI B YCTAHOBJICHOMY 3aKOHOM IOPSJIKY, HAAUJICHI [UBIIIBHOIO
MPAaBO3JATHICTIO 1 MOXJMBICTIO OYyTH TI03WBa4eM Ta BIAMNOBIiga4eM Yy CY/i.
ITpaBo31aTHICTh, Mi€3AATHICTH 1 JENIKTO3JATHICTh IOPUINYHOI OCOOM BHHUKAIOTH
OITHOYACHO, 3 MOMEHTY ii JIepKaHol peecTparlii i MpUIHHAIOTECS 3 11 JTiKBigaIier, ska
GbiKCyeThCS  BUKIIOYCHHSAM  FOPHAMYHOI  0COOM 3 JICPXKABHOTO  PEECTPY.
ITpaBocyO’€KTHICTh HOPUAMYHOI OCOOM HOCHTH chHeyiaivbHuti Xapakrep. BoHa wmae
3MIMCHIOBATH TUIBKM Ti [ii, sgKi 3adikcoBaHi B 1i YCTAaHOBYMX JOKYMCHTaXx.
Hampukonran, mianmpueMcTBo MOke BHpPOOJSTH IEBHI MaTepianbHI Ojara i He Mae
3/1ilicHIOBaTH QYHKIIT (PiHAHCOBOI yCTAHOBH.

IMpaBocy®’ekTHICTH MaroTh SIK CyO’€KTH IpaBa, TaK i Cy0 €KTH (y4aCHHKN)
MPAaBOBITHOCHH, IO Ja€ MEBHY MiJICTaBy JUIA IX OTOTOXKHEHHS. AJie KOPEKTHIIIe
PO3MEKOBYBaTH 1li MOHSATTA. [lo-mepie, cy0’e€KTH NMpaBa € TiIbKH MOTCHI[IHHUMH
YYaCHHKaMH MPaBoBiTHOCKH. [lo-apyre, BOMOAIHHS MPaBaMH Ta IX BTIUIEHHS B KHUTTS
(peamizariisi) € MOXKIIMBHMH 1 TI03a TPABOBIIHOCHHAMHU (HAPHUKIAM, 1Ie BTUICHHS B
JKUTTSl 3arajlbHUX HOPM, IO BCTAHOBJIIOIOTH MPAaBOBHH CTAaTyC i KOMIIETEHLIIO
cy0’exTa mpaBa, TOOTO Oe3nepenKofHe BUKOPUCTAHHS Cy0’€KTOM IOPHINYIHUX IIPaB
Ta BUKOHAHHS Cy0’€KTHBHHX IOPHIUIHIX 000B’SI3KiB — 03 KOHKPETHHX 3B SI3KiB 200
BiTHOCHH MiXk cy0’ekramu mpaBa). [lo-Tpere, cy0’eKT mpaBa MOKE BOJIOAITH JIUIIIC
OITHIEIO 3 MEepeNiYeHNX XapaKTepUCTUK, IO CKIAJAal0Th MPAaBOCYO €EKTHICTh, a caMe
MPaBO3/IaTHICTIO (IWTHHA, HeIie3naTHa ocoba), MO € JOCTaTHIM sl BOJOIIHHS
npaBamu. HaOyTTs npaB Ta BUKOHAHHS IOPUAWYHUX 00OB’S3KIB Bi IMEHI TakWX 0Ci0
3IIHCHIOIOTH 1X 3aKOHHI IpeJCTaBHUKH (OaThbKH, YCHHOBIIOBadi, OMiKyHH). Takum
YMHOM, TTOHATTS «CyO’€KT IpaBa» 1 «cy0’€KT IPaBOBITHOCHH» CIIIBBITHOCATHCS SIK
3aranpHe Ta okpeMe sBuiie. Cy0’eKT MpaBOBITHOCHH — Iie¢ CyO’€KT IpaBa, IO €
yY4aCHUKOM NpaBoBimHOCHHZ, Tak caMO MOHATTA «Cy0’€KT MPAaBOBITHOCHH» Ta

! [IpaBounHOM € J1isi 0cOOH, CIPAMOBAHA Ha HAGYTTS, 3MiHy a60 MPUMHHEHHS IMBITLHUX TIPAB Ta 000B’A3KiB.
2Teopis mepkasu 1 mnpasa. Jlepxkasuuii icur: wuaBuy. moci6. / [O. M. O6oporo, H.M. Kpecroscbka,
A. ®@. Kpmxanisebkuit Ta i.]. — X. : Ogxicceit, 2010. — C. 187.
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«Y4YaCHHUK TPABOBIJIHOCHH» CITIBBIIHOCATBCS SIK 3arajlbHe Ta OKpeMe sBHIle. Yci
Cy0’€KTH TIPaBOBIJHOCHH — II¢ OCOOM TOTEHWIHO 34aTHI OyTH YyYacCHHUKaMHU
MIPaBOBIIHOCHH, & YYaCHUKH IIPABOBIIHOCHH — II€ JIOJH, CIIIJILHOTH, 00’ € HAHHS, SIKi
OepyTh pealibHy y4acTh Y KOHKPETHUX MPABOBITHOCHHAX.

OckinbkH Cy0’€KT TPaBOBITHOCHH — II¢ 3aBXKAU 1 cy0’ekT mpaBa, TO 0ro
3arajibHy XapakTepUCTUKY MOTPIOHO MOB’A3yBaTH 3 MPABOCYO €KTHICTIO i IPABOBUM
craTycoM. Pi3HOMaHITHI 3B’SI3KM MpaBa i JIFOJUHH MOXYTh OyTH OXapaKTepH30BaHi
gepe3 MpU3My NpaBOBOTO cTarycy. IIpaBoBMii cTaTyc — ye 3axpiniene npasose
NON0JHCEHHS (DI3UYHUX Ma IOPUOUYHUX OCIO Y NesHill cucmemi CYCHINbHUX 8iOHOCUH.
CmpyKkmypa npagogozo cmantycy exKiouac:

— NPAgoBi HOPMU MA NPUHYUNU, WO CHIAHOBTIOIOMb OAHUL CIMAMYC;

— npasocy6’ekmuicms,

— OCHOGHI npasa, c60600u ma 0008 3K,

— npaeosi npunyunu i npasosi apanmii’ ;

— 3aKOHHI IHmepecu;

— epomadancmeo? (abo inwutl 36 A30K Uy iOHOULEHHS 00 OEPAHCABU);

— 10pUOUYHY GIONOGIOANLHICHD.

3akoHHuii iHTepec — ye ycsidomrena cyd’ckmom npaea HeoOXiOHICMb
3a00601€HHA  CBOIX nomped Cnocooom, wo OONYCKAEMbCA, ane NpaMo He
nepeddayenuti  uunHuM 3axkonoodascmeom. CyO’€KTMBHE TIpaBO, IOPUAMYHHN
000B’ 130K 1 3aKOHHMI iHTEpeC € 00’ €KTaMH IIPAaBOBOI OXOPOHH.

O3naKu 3aKOHHO020 inmepecy:

— 3aKOHHHMH 1HTEpEC BUPAKAETHCA B HMPOCMOMY HOPUOUYHOMY 003607, SKHI
MOYKHA C(OPMYITIOBATH TAKHM YHHOM: «I03BOJICHO BCE, IO IPSIMO HE 3a00pOHEHO;

—3aKOHHUM BU3HAE€THCS TUIBKH IHTEPEC, WO He CYnepeuums CyCnilbHUM
inmepecam. Tak, HE MOYKHA Ha3BaTH 3aKOHHUM IHTEPEC MOHOIOJICTa-BUPOOHUKA Y
BCTaHOBIICHHI HAJIBUCOKOI [IiHK Ha BUPOOJICHNUIT TOBap;

—3a0e3nedye npacHenHs cyO €Kma KOpUcmysamucs KOHKPemHUM COYianbHUM
6nacom. Hampuknana, MpamiBHUK Mae TNPaBO 3a)KaJaTd IMiJBUIICHHS 3apo0iTHOL
IUIATHI, OCKLTBKY HOTO GJIaromnoIydds € 0ro 3aKOHHAM IHTEPecoM;

— BU3HAETHCS TMPUBOJIOM 3BEPHEHHS 10 KOMIICTEHTHOTO OpraHy (ajie TiNbKHA B
NEBHUX BWIIQJKAX) SKIIO 3aKOHHUM 1iHTepec HOCUTb MPHUBATHUH Xapakrep,

! TIpaBoBi rapanTii — 11 CyKyIHICTb NPaBOBMX 3ac00iB i COCOGIB, IO BU3HAYAIOTH YMOBH i MOPSIOK GE3MePELIKOHOT
peanizaii npaB Ta cBo60J 0c00H, a TAKOX TX OXOPOHY i HaIiHUIT 3aXUCT BiJl IPOTHIIPABHHUX NOCATaHb. Jl0 NPaBOBHX
rapaHTiii mpaB i cBOOOJ HaJeXkaTh: TapaHTii KOXKHOTO 3HATH CBOI IpaBa Ta 00OB’SI3KM; rapaHTii Ha CyIOBHH 3aXHCT;
rapaHTii Ha 3BepPHEHHS 3a 3aXMCTOM CBOIX MpaB 10 YMOBHOBakeHOro BepxoBHoi Paau 3 mpaB mromuHH; rapaHTii
3aXHCTy MPaB y MDKHAPOJHHUX CY/OBHX YCTAQHOBAaxX 4M BiANOBITHMX OpraHax MiXHAPOJHHX OpraHi3aliif; rapanTii Ha
€aMO3aXMCT 1paB i cBOOO; rapaHTii Ha BiJIKOYBaHHS MaTepiaJbHOI Ta MOPAJIBHOI LIKO/H, 3aTIOMISHOT Jep)KaBHUMU
OpraHaMH, OpraHaMH MiCIIEBOTO CAaMOBPSITYBAHHsI Ta 1X CTy)kOOBHMH i MOCaTOBMMHU 0COOAMH TIiJ{ Yac 3/iiiCHEHHS CBOIX
MOBHOB@)KCHB; IapaHTil HEBUKOHAHHS SIBHO 3JI0YMHHUX HAKa3iB UM PO3IOPSDKCHB; FapaHTii HA IOPHANYHY JOIOMOTY;
rapaHTii BUKOPHCTaHHS NPHHIMITY IPE3yMIIIii HEBUHYBATOCTI; rapaHTii BiIMOBM JaBaTH CBiT4eHHs a00 TOSCHEHHS
moxo cebe, wieHiB ciM’i 4M OJIM3BKUX POAMYIB, KOJO SKAX BH3HAYCHO 3aKOHOM; TapaHTii Iif03PIOBAHOIO,
o0OBHMHYBaueHOro 4u miacyaHoro Ha 3axuct (binossopos €. B. IlpaBoBi rapantii mpaB i cBo0oj JIOAMHM Ta
rpomajsiHuHa y cdepi aisubHOCTI Miniuii : [Monorpadis] / €. B. binossopos. — K.: Apannoct-npum, 2009. —
C. 55,59). T'apanrii mpaBoBoro crarycy: 3arajibHi (€KOHOMIYHi; IOJITH4YHi, iJZ€ONOTiYHi, COLiaJbHi, IyXOBHi);
opuardHi (KOHCTHTYLI#HI, Tamy3esi, Bigomdi, epexTuBHa poboTa IepKaHuX OpraHiB).

2 T’poMaisHCTBO YKpaiHU — MpaBOBHil 3B’130K Mik (BisuuHOI0 006010 i YKpaiHOIO, 10 3HAXO/UTH CBilf BUAB y ix
B3a€MHHX paBax Ta 000B’s3kax (cT. | 3akony Ykpainu «IIpo rpomagsacTBo» Bix 18 ciuns 2001 p.).
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HaIPUKIIaJ, IHTepeC rpOMaJisHUHA y BCTAHOBJICHHI HOr0 HEBHHYBATOCTI. 3arajibHi
3aKOHHI iHTepecH (HAIpUKIAM, iHTepec y OIaromoiy4di TpOMajasH IOXHIIOTO BiKy),
SK HPaBWIO, HE MOXYTb CIyTyBaTH IHiACTaBOIO Ul 3BEPHEHHA A0 Jep)KaBHUX
OpraHiB,

— Ha BiIMiHY Bi Cy0’€KTHBHOTO IIpaBa 3aKOHHOMY IHTEpecy He 8i0nosioae uuii-
He6yOb 0006 ’5130K 3a0060AbHAMU OCMaHHKili ad0 CUPHUATH WOTO peaisallii, mpore
HIXTO HE Ma€ mpaBa 3a00pPOHUTH OCO0i IIATH 3apajy 3MiHCHEHHS CBOIX 3aKOHHUX
inTepecin!.

VY mpaBoBiii JOKTPHHI aHANII3y€eThCS 3HAYHA KiJbKICTh MPABOBHX CTATYCIB, ale ix
y3arajibHEHHsI JI03BOJISIE BUOKPEMUTH OCHOBHI TPH 6u0u, 1O CIIiBBIIHOCATHCS MiXK
c00010 SIK 3arajgbHe, 0COONIMBE I OTUHUYHE:

— 3a2aNbHULL NPABOBULL CIMAMYC — Ye CMamyc 0COOUCMOCMI 5K 2POMAOAHUHA
depoicasu, wiena cycniibcmed. BiH BU3HAUa€ThCs TEpII 32 BCE KOHCTHUTYIIEI 1 HE
3aJI©KUTh BiJ PI3HUX MOTOYHHX OOCTaBHMH (NEpEMIIeHHS MO CIyXO0i, ciMeilHOoro
CTaHy, TOCaJy, BHKOHYBaHMX (YHKIIH), € €JUHUM 1 OJHAKOBHM JUIS BCIX,
XapaKTepPU3Y€EThCS BIAHOCHOK CTATHYHICTIO, Y3araJlbHEHICTIO. 3MiHa 3MICTy LBOTO
CTaTyCy 3aJIeXHTh Bil BOJI 3aKOHOIABIS, a HE BiJ KOXHOI OKpemoi ocoOu.
3aranpHui IPaBOBUI cTaTyc € 6a30BUM, BUXiTHHM JIJISI BCIX 1HIIUX;

— cneyianbHull  (pOO0OBULL) NPaAsosuti cmamyc — 6i00dpascac 0cooaUBoOCmi
NONOJCEHHST NEBHUX Kame2opill 2pomaosan (Hanpukiad, IiHo3emyie, cmyOoeHmis,
iH6ani0i6, NPAYi6HUKIE NPABOOXOPOHHUX Opeanié mowo). BrazaHi colianbHi rpymu,
0a3yl0unCh Ha 3araJlbHOMy KOHCTUTYLIHHOMY CTaTyci IpOMajsHUHA, MOXYTh MaTH
JIOJIATKOBI TpaBa, OOOB’S3KM, WUIBCH, MepeadaueHi YWHHUM 3aKOHO/AaBCTBOM.
BrockoHaneHHsS UX CTAaTYCiB — OJIHE i3 3aBAaHb OPUINIHOI HAYKH;

— iHOugidyanvHUll npagosuti cmamyc — Qikcye ocobaugocmi Npasoeozo
NONOJICEHHSI KOHKPEemHOI HoOUHU ) cycniibemsi. BiH € «IpOEeKIi€» 3arajibHOTO 1
CIICIIaIbHOTO CTaTyCiB Ha KOHKPETHOTO iHIWBIiIa, IHAKIIE KaXydH, II¢ CYKyIHICTh
IIepcoHi(hikoBaHHX ITPaB Ta 0O0B’S3KIB JIIOMAUHM. [HIUBITyaTbHII IPABOBUH CTATYC €
PYXOMHUM, AMHAMIYHHUM, BiH 3MIHIOETHCS Pa30M 3 THMHU 3MiHAMH, SIKi BiIOYBalOThCS B
JKUTTI JIIOAHHU.

BigMiHHICTE y TIpaBOBOMY CTaTyci 0Ci0 TOJIsrae B po301XKHOCTSX, ITOB’A3aHUX 3
MPUPOJHUMHU YMHHUKAMHU (CTaTyC JAUTWUHH, CTATyC MEHCIOHEpa, CTAaTyC KIHKH) Ta y
PO30IXKHOCTSIX, TOB’A3aHMX 13 IOPUANYHIMH YMHHHKAMHU (CTaTyC AEMyTaTa, CTaTyC
B’SI3HS, CTATYC MOCAI0BOI 0COOH)>.

Cy0’ekTH mpaBa BCTYNAOTh y NMPABOBI Bi[HOCHHHU 3 METOK) 3aJI0BOJICHHS CBOIX
iHTepeciB 1 morpeb. IHakiie kaxyuw, Il Cy0’€KTa TNpaBa IPaBOBIIHOCHHU €
IOPUANYHO PETJIAMEHTOBAHMM CIIOCOOOM JOCATHEHHS IEBHHX CoIianbHuX Omar. Lli
Mamepianvhi, OYX08HI Ul iHWI coyianvui Oaaza, sKi CLy2yroms 3a00601€HHI0 IHmMepecie
i nompe6 cy6’cxkmis, 3 NPUBOOY SKUX 1 3aPAOU OOCACHEHHS! IKUX 6OHU GCIMYNAIOMb Y
npagogioHoCUHU ma HAOIAIOMbCA  B3AEMHUMU  CYO EKMUGHUMU NpABaAMu  ma

' Teopis nmepkasu 1 mnpasa. Jlepkasuuii icur: naBdy. moci6. / [IO. M. O6oporos, H.M. Kpecrosebka,
A. ®. Kpwxanisebkuid Ta iH.]. — X. : Ogiceeit, 2010. — C. 192 — 193.

2 3aranbHa Teopis J€pKaBU i MpaBa : MiApyd. AIA CTyA. KOpUA. BULL Haed. 3axi. / [M. B. Lgik, O. B. [letpuumn,
JI. B. ABpamMeHKo Ta iH.] ; 3a pell. JOKT. IOpuj. Hayk., npod. akan. AllpH Ykpainu M. B. 1[Bika, JOKT. 10pH/I. HayK.,
npo¢. akax. AllpH VYkpainu O. B. Ilerpunmna. — X. : IIpaso, 2011. — C. 343.
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10pUOUUHUMU 0008 'S3KAMU, HAZUBAIOMBCSL 00 €EKMAMU NPABOBIOHOCUH.

VY mpaBoBiii JOKTpWHI MOXXHA BHOKPEMHUTH JBi OCHOBHI TeOpii BiHOCHO
«00’exTa npaBoBigHocuH». Tak, monicmuuna meopis (O.C. lodpde) Bu3Hae 06’ exToM
NPABOBIAHOCHH  JIMIIEC MOBEAIHKY  JIIOZCH. ITnopanicmuyuna meopis
(M.C. llapropoacekuit) BU3Hae 0araTOMaHiTHICTb 00’ €KTIiB MMPaBOBiTHOCHH.

Komo  MOXITUBHX  00’€KTiB  TMPABOBIMHOCHH  BU3HAYAETHCS  IMHHUMHU
HOPMAaTHUBHO-TIPABOBUMH aKTaMH. Y Ci MOXJIMBI 00’€KTH TIPABOBITHOCHH MOIUISIOTH
HAa TaKi euou:

—3acobu eupobnuymsea — 00’€KTH, 3a JOIIOMOTOI0 SKHX CTBOPIOETHCS HOBHH
npoaykr. Lle MoxyTh OyTH 3aBO/M, OKpEMi BEpCTaTH, MAIlMHU, MEXaHI3MH TOIIO.
Jnst  cyG’ekra, sKkuii 3aiiMa€ThCAd  IHTENEKTYAJIBbHOIO JISUIBHICTIO, 3aC000M
BHAPOOHUIITBA MOXe OYTH KOMIT I0Tep, JUIS XYA0KHUKA — IEH3i, JJIs1 TUChbMEHHUKA —
aBTOPYYKa TOILO;

— npeomMemu  CROJCUGAHHsT — TIPEIMETH, UPU3HAYCHHS SKUX I[OJAraE B
3aJI0BOJICHHI )KUTTEBUX TOTPed JItojiei (MPOAYKTH XapayBaHHSs, OJIAT, )KUTIIO TOIIO);

— npodykmu  OyXo6HOI  (iHmMenexkmyaibHoi) meopuocmi JHOOUHU — TBOPH
JIiTEepaTypH, 00pa30TBOPUOro MUCTEITBA, HAYKOBI TBOPH;

— ocobucmi HemMatiHo8i biaza MOOUHU — 30POB’ s, iIM’SI, JKUTTS, YECTh, TiAHICTD;

— nosedinKka NesHuUx CcyO’ekmié — MOXIJIMBICTh BIABIyBaTH 3aHATTS B
HaBYAIBHOMY 3aKJajli, BUCTaBH B TeaTpi, BU3HAUEHHs B MOBEMIHLI Cy0’€KTa CKIIamy
MIPaBOTIOPYIIICHHS;

— pe3ynbmamu no8eodinKu cyO’ekmie — peMOHT MOOYTOBOT TEXHIKH, Oy 1iIBHUIITBO
OyIMHKY;

— epowi ma yinui nanepu — o0JIirallii, 3aCTaBHI PO3MKCKH;

— cman npupooHuX 06 ’€kmie — 3ATOBITHUKH, €KOJIOTIYHa YUCTOTa BOJOCXOBHII]
TOLIO.

V cydacHiii rOpUCTIpYICHIIIT HE BU3HAETHCS 00’ €KTOM IMPAaBOBITHOCHH JIFOJMHA
(sika Moxxe OyTH JuiIe cy0’€KTOM MpPaBOBiTHOCHH). Pa3oM 3 THM, iCTOpIis JIFOACHKOT
LUBiTI3alii 3Ha€ pabOBIACHUIIBKI BIIIHOCHHH, MPHU SKUX pad OyB 00’€KTOM KymiBIi-
MPOAaXKy («Piddro, IO TOBOPUTEY).

OO0’ekT TPaBOBITHOCHH HEOOXITHO BIIPI3HATH Bix 00’€KTa mpaBa, MiX SKAM
PO3YMIIOTh MpEAMET MpPaBOBOTO pETYJIOBaHHS, TOOTO comiajdbHa cdepa, 110
HiJ1aeThes IPaBOBOMY BILIUBY .

ITpaBoBi BITHOCHHHU HOETHYIOTH y c0o0i (DaKTWUHI BITHOCHHH MDK JIOJBMH Ta
IOpUAMYHI  HOPMH, IO PEryJIOKTh Ii BiIHOCMHHA. TakUM YHHOM, 3MiCT
MPaBOBITHOCHH CKJIaJal0Th TMpaBa W OOOB’SI3KM YYaCHHKIB TPaBOBIAHOCHH,
3aKpIIJICH] Yy TIPaBOBHX HOPMax, a TAKOX peajibHa MOBE/[IHKA YYACHUKIB 3 peatizarii
IIUX TIpaB 1 000B’s3KIB Ta ii pe3ynpTaTh. Y 3B’A3KY 3 IIMM PO3PI3HSIIOTE OPUOUUHULL 1
¢baxmuunuli 3MICT TPABOBITHOCHH.

FOpuouunuit 3micm npaeogionocun yTBOpIOIOTH 3adiKCoBaHi B HOpMaxX Mpasa
cy0’€KTUBHI ITpaBa Ta IOPUANTHI 000B’SI3KH TX YUaCHHKIB (CTOPIH).

Cy0’eKTHBHE TIPABO pO3YMIEMbCA AK BCMAHOBIEHA HOPMAMU Npasa Mipd
MOHCIUBOT NOBEOTHKU YNOBHOBANCEHOT 0COOU 011 3a00801eHHA i iHmepecis | nompeo,

! Monsixos U. U. Teopust mpasa u rocynapctsa : yueb. / M. U. Monskos. — O. : ®enike, 2011. — C. 225.
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sAKa 3a0e3neyyemvbcst i0ON0GIOHUMU I0PUOULHUMU 0008 sI3KaMU THUUX (30008 'A3aHUX)
ocib.

Cmpykmypa cyd’ekmuenoz2o npasa:

— npasoodis, T00TO MpPaBO MOBOAUTH ceOe BIAMOBIAHUM YHMHOM (IIPaBO HA CBOL
aii);

— NPABOBUKOPUCMAHHA, ~ TOOTO ~ MOXIMBICTh  KOPHCTYBaTHUCh  BiJJOMHM
COIlIaJILHUM 0J1arom;

— npagogumoea, TOOTO TPABO BHMAaraTH BiIIOBiAHOI TOBEMIHKM Bill I1HIIHX
Cy0’€KTIB, SIK MAIOTh IOPUINYHI 000B’I3KH (IIPABO HA TyXKi 1ii);

— npasodomazanHs, TOOTO TPaBO 3BEPTATHCS O ICPIKABH 32 3aXHCTOM CBOTO
IOPUIUYHOTO TpaBa, B TOMY 4YHCIi, 1 BUKOPHCTaHHS MIDKHApOTHOTO 3aXUCTY
KOHBEHIITHNX TIpaB i CBOOO TIOANHH.

Buou cy6’ekmugnux npae:

— epomaodanceki (ocobucmi) (IO HUX HaNeXaTh MpaBa: Ha JKUATTA, cBoOOIy i1
0COOHCTY HEIOTOPKAHHICTh; HEAOTOPKAHICTh JKHTJIA; OXOPOHY HMPUBATHOTO JKUTTH,
TAEMHICTh JIUCTYBaHHS il Telne(OHHMX PO3MOB, MOLITOBUX, TeJerpadHUX Ta iHIIUX
MOBIZIOMJICHB; 3aXUCT MPHBATHOTO JKUTTS OCOOW; BH3HAYCHHS HAIllOHAIBHOCTI;
KOPHCTYBaHHS PIIHOI0 MOBOIO, a TaKOX CBOOOJa IepecyBaHHA H BHOOpY Micus
MPOXXUBaHHA, CBOOO1a coBicTi (cT. cT. 27, 29 — 35 KoHctutyuii Ykpainu));

— nonimuyni (MOJIITUYHI TIPaBa, TOB’sA3aHi 3 HASBHICTIO TPOMASIHCTBA YKpaiHU
Ta Ha BIIMIHy BiI 0cOOMCTHX TIIpaB, azapecoBaHmx KoHcrurymiero YxpaiHu
«KOX)KHOMY», HaJexaTh TUIBKH TpoMajasHaM. Peamizamis IuX mpaB Aa€ 3MOTy
rpomMajisHaM OpaTh yd4acTh Y TOJITUYHOMY JKHTTI CYCHIJIBCTBA, YIPaBIiHHI
JepkaBoro (cT. cT. 36, 38 — 40 Koncrurymii Ykpainn));

— coyianvHo-eKoHOMIuHI (HAIIEXATh JO TaKWX BAaXIMBUX cdep XKHUTTI K
BJIACHICTB, TPYAOBI BiTHOCHHH, 3J0POB’S, BIAMOYMHOK, 1 CIYTyHOTh 3a0€3MECYCHHIO
MaTepialbHAX, AYXOBHHX, (I3MYHMX Ta IHIIMX COIiaJbHO-3HAUYIIUX IOTped I
iHTepeciB ocodbu (cT.cT. 13, 14, 41, 42 Koncrurymii YkpaiHH — €KOHOMIiYHi;
cT. cT. 43 — 49 Koncruryuii Ykpainu — comiaibHi), IX pealibHICTh pOOUTH JepKaBy
COLIIANIFHOIO, TOOTO Takolo, M0 3a0e3redye HaJe>KHUH PiBEHb JKUTTS JIOAWHH, Il
BIJIBHUH PO3BHTOK);

— kyabmypHi (00 KyJNbTypHUX TpaB 1 CBOOOJ HalieaTh IMPaBO Ha OCBITY,
cBOOOy JIiTepaTypHOI, XyI0XKHBOI, HAYKOBOI 1 TEXHIYHOI TBOPYOCTi, HA PE3yIbTaTH
CBO€T IHTEJIEKTyaIbHOT, TBOPUOI MisSUTBHOCTI (CT. cT. 53, 54 Koncturynii Ykpainn));

— npasa-eapanmii (rapaHTii KOHCTUTYIHHUX TIPAB 1 CBOOO/ JIIOMHM 3aKPiIlJICHI
Koncrurymiero VYkpainu (cT. cT. 55-57,59, 64). o HUX HamexaTh IIpaBa Ha
CYHOBHI 3aXHCT, BIAIIKOXYBAaHHSA MaTepialbHOI Ta MOpPAIBHOI IIKOMM, 3HAHHS
KOXXHUM CBOiX TIpaB i 00OB’SI3KIB, IPABOBY JIONMOMOTY, & TaKOX HENPHITYCTHMICTh
00MeKeHHS KOHCTUTYLIMHUX MPaB 1 CBOOO I JIIOAUHHU Ta FPOMA/ISIHIHA).

IOpunnunmii 000B’SI30K — ye nokiadeHa HOpMaMu npaea Ha 30008 ’s13any
0coby 1l 3a6e3neueHa MONCIUBICIIO 3ACMOCY8AHHS 3AC00i8 0epICABHO20 NPUMYCY
Mipa HeoOXiOHOT nosedinku, sAKY 60HA NOBUHHA 30UCHIOGAMU 6 IHmepecax
VYNOBHOBANCEHOT OCOOU.

Cmpykmypa 0puouuHo20 00606°a3Ky BKIIOYAE:

— 300086 3011 dicto, TOOTO 3A1HCHIOBATH MEBHI il
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—30008’33aHHs  HEOOXIOHOI0  NO6eJiHKOl0, TOOTO HE  MEPEIIKOKATH
KOHTPareHTy KOPHCTYBATHCh TUM OJIaroMm, 1o BiJHOIIEHHIO JIO SIKOTO BiH HAIINCHHN
IIPaBOM;

— 30008 ’3aHHs  BUKOHAHHAM, TOOTO pearyBaTH Ha 3aKOHHI BHMOTH
IIPAaBOMOYHOI CTOPOHH;

— 30008 ’a3aHHA  npemepninHAM (no30asneHHaM), TOOTO HECTH HOPUIUYHY
BIIMOBIIAJIBHICTE Y pa3i BiIMOBHM BiJi BUKOHAHHA FOPUIUYHUX OOOB’S3KIB abo
HECYMIIIHHOTO iX BHKOHAHHS, B TOMY YHCIHI, 1 HCOOXiTHICTD AEp>KaBU-TIOPYIIHHII
KOHBEHIIIITHUX 3000B’3aHb IOHECTH BCTAHOBIICHY BiMOBIABHICTb.

Amnaniz nonoxenb KoHcturyuii YkpaiHu 1O3BOJSE BHOKPEMHUTH HACTYIIHI
0006 ’s13Ku TPOMAJISH:

— HeyxubHo 0odepacysamucy Koncmumyyii ma 3axkonie Ykpainu,

— He nocsieamu Ha nPaga ma c60600u, 4ecmy i 2IOHICIb THUUX T00ell,

— cnaauysamu nooamku i 360pu y nopsoKy i posmipax, 6CMAHOBIEHUX 3AKOHOM,

— nooasamu WopiuHo OeKknapayii npo MauHO8Ull Cmax ma 00Xo00u 3a MUHYIUL
pix;

— He 3anodiloeamu WKoOu nPupoodi, KyIbmypHiti CNadwuni ma 8i0WKo008y8amu
3a80aHui 30umKu;

— 3axucm Bimuusznu, nesanesicnocmi ma mepumopianvnoi yinicnocmi Yxpainu,

— wanysamu 0epIicasti cumeonu Yrpainu;

— 6i06y6amu 6iticbko6y ciyouchy 6i0no6ioHo 00 3axony’.

HeBukoHaHHS IOPUIUYHOTO 000B’S3KY € IOPUIMYHUM (PAaKTOM Il BUHUKHEHHS
MPaBOOXOPOHHUX  BIiJHOCHH, B  MeXax SKUX peali3yeTbcs  IOpUINYHA
BiITOBIIaIBHICTE.

TakuM YHHOM, IOPUANIHAHN 3MICT PABOBITHOCHH 3aKPITUICHUH Y HOPMaXx MpaBa
CBOEPITHUM FOPUAMYHUM CIICHAPIEM MPABOBIIHOCHH 1 BU3HAYAE T€, IK BOHU MTOBHHHI
3a0e3MeuyBaTHCh Y pealbHii JIHCHOCTI.

Dakmuynuii 3micm RnpPABOGIOHOCUH — Ye pIBeHb PeanlbH020 30IUCHEHHS.
FOPUOUUHUX NPA8 | 0006 'SI3Ki6 YUACHUKAMU NPABOBIOHOCUH.

DakTUYHUI 3MICT IPABOBITHOCHH TOKa3ye, B AKii Mipi ()aKTHIHA MOBEIIHKA 1X
YYacHUKIB BIIOBia€ IOPUANYHOMY 3MICTY MpPaBOBIXHOCHH, TOOTO Te, SK BOHH
BinOyBawThcss ab0 BimOynucs y peanpHil nilicHOCTI. Buxonsum 3 1[bOro, MOXHa
CTBEpIXKYBaTH, IO OyAb-sIKE IMPABOIOPYIIEHHS € pPe3yJbTaTOM HEBiANOBIIHOCTI
(aKTHIHOTO 3MICTy HEBHUX IIPABOBITHOCHH HOTO IOPUINIHOMY 3MICTY.

PosrnsiHeMo Taki MpaBOBIIHOCHHH, SIK HaBYaJbHI 3aHITTA y BHILOMY 3aKJaji
OCBITH 3 TOUOK 30py JIEIKUX CKIIQIOBUX HOTO HOPUIAMYHOTO Ta PAKTHUYHOTO 3MICTY.

EneMeHTOM IOpHAMYHOTO 3MICTy IUX MPaBOBIMHOCHH € 00OB’SI30K CTYJICHTIB
CBO€YACHO, 0€3 3ami3HeHb 3 SIBUTUCH B ayJUTOPIl JJIs MPOBEJCHHS 3aHATTS, AKICHO
MiArOTYBAaTUCh JIO CEMIHAPCBKMX 1 MPAKTHYHUX 3aHATh, HE KOPHCTYBAaTHCH
[IMaprajkaMy MPH HaNKCaHHI KOHTPOJIBHUX POOIT Ta MW MiATOTOBII JO BIAMOBIII
Ha eK3aMeHax TOIIO.

Te, HACKIIBKH CBOEYACHO CTYACHTH 3 SBISIOTHCS B ayUTOPIi, peaabHUd piBeHb

! Oniitnuk A. 1O. Teopis sepasu i npasa : Hasy. noci6. / A. 1. Omiitnuk, C. JI. Tycapes, O. JI. Cmocapenxko. — K. :
IOpiukom IuTep, 2001. — C. 98 —99.
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MiIrOTOBKK JIO 3aHATh Ta ICIHTIB, peajibHAa KUJIBKICTh CTYACHTIB, SKI HE
KOPUCTYIOTbCS ~ IIMaprajkaMi, yTBOPIOBAaTHMYTh  (DAKTHYHHH 3MICT  JaHHX
MPAaBOBITHOCHH.

IOpuanuHmMii 3MICT € 3aBKAW THUIOBHM JUIsl TIEBHOTO BUAY MNPAaBOBIIHOCHH, a
(baxTHUHUN 3MICT — 3aBXKIM YHIKaJIbHHI, HEMOBTOpHMHA. Hampukian, BCi MOKyIIIi
CyNepMapKeTy 3IHCHIOITh IOPUINYHO OJHAKOBI Mii (OTMIAYyIOTh IIHY KYIUIECHOTO
TOBapy), ajie (pakTHYHA MOBEMIHKA y KOXKHOTO pi3Ha (pi3HI TOBapH, CyMH TpOIIEH,
HasBHICTh 200 BiJICyTHICTh IUCKOHTHHMX KapTOK TOIIO) .

9.3 IOpuauuHi pakTH: NOHATTA Ta K1acupikanis

3apomkeHHs I0pUANYHUX (PAKTiB, a caMe BHOKPEMJICHHS IiJCTaB BUHUKHECHHS
IIPaBOBIAHOCHH BinOyBaeThes B puMchkomy mpasi (II—III ct.). B Imcturymisx Tas,
IOcriniaHa 3aKpiruIFOBAJIMCS TaKi 3 HUX SK KOHTPAKT, JENIKT, KBa3igemikr. Ili3Himie
e OJHIEI0 MiJCTaBO0 BHHUKHEHHS MPAaBOBIJHOCHH BH3HABAJIM OJHOCTOPOHHIO
yrogy. Jeodinimii rfopuaudHOro (aKTy pPHMCBKI IOPUCTH HE CHOPMYITIOBAIIH.
BuoxpemiieHHs MiAcTaB BUHUKHEHHS NPABOBITHOCHH CTajO 3arajbHONPHUHATHM 1
Oyno 3akpimieno B Komexci Hamonmeona (¢pp. Code Napoléon). [edinimis
IOPUANYHOTO (haKTy 3 SABIAEThCA Ha Mo4aTky XIX cT. Ta BBOAUTHCS B HAYKOBHH 00Ir
HimerbkuM npaBo3HaBieM @ .K. ¢pon Capinbi, sikuii BU3Ha4Yae OpUIUYHUN (PakT sk
MMoJii, 110 BUKJIMKAIOTh BUHUKHEHHS a00 3aBEpIICHHS NMPaBOBiIHOCHH. BBaaroTh,
mo (OPMYITIOBAHHS HOHATTS IOPHAWYHOrO (DaKTy 3yMOBHB PO3BHTOK IMBIIBHOTO
IpaBa, a caMe PO3BUTOK MAaHHOBUX BiJHOCHH BMMAaraB iX AeTaJIbHOI perjaMeHTalii,
TOMY BHMHHKaja TOTpe0a B TMOHITTEBOMY amapari, B TOMY YHCIi W BH3HAYCHHS
3arajbHOTO MOHATTS IOPUANIHOTO (aKTy.

HOpuanunnit Gakt Mae mamepianehy 1 Hopmamueny (HOpMaIBHO-IOPUANYHY)
CKIaioBi. Mamepianpbha CKIagoBa 1BOTO SBUINA TakKa, IO FOPUAUYHI (HaKTH — 1ie
SIBAIIE 00’ €KTUBHOI PEabHOCTI, a HOpMamuera CKIagoBa MOJsATae y TOMy, IO Iie He
IIPOCTO peasibHi 0OCTABMHH COWIANBHOI CHTYyamii, a Taki, sKi MOXyTh OYTH IimgaHi
OpUANYHIN omiHIi (kBaidikalii Ha OCHOBI HOPMH IpaBa) B MpoIieci Jil MexaHi3My
IIPaBOBOTO perymoBaHHA. CepeloBUINEM IOXOKEHHS IOpUANYHHX (DAKTiB € came
JKHUTTS, BCI BOHH B IEPNIy Yepry € OOCTaBUHAMHZ, KPiM TOTO, JOMOBHEHHS Ii€i
MaTepiabHOi CKJIaJ0BOi YAaCTHHKOK COILalbHA’, JO3BOJMTH BECTH MOBY IIPO
BCeOIYHICTh, MOBHOTY SIBUINA, L0 JOCTIJUKYEThCS. PO3yMiHHS Mil MaTepialbHOIO
CKJIAJIOBOI0 FOPUIUYHOTO (DaKTy COI[ialbHUX OOCTaBHH, 3 SKUMH HOpMa MpaBa
MOB’SI3y€ TMPABOBI HACIHIJKU, MOETHYE HOPUAMYHHA Tpolec 3 pyxXoM (aKTHUHUX
CYCHUIPHHX BiIHOCHH, JO3BOJNUTH AaKIEHTYBaTH yBary CyO0 €KTiB IipaBa Ha
peTeNIbHOMY aHalli3i SBUIN pPEabHOTO JKUTTS, HAIUTHUTH IIPaBO3acTOCOBYBada Ha

! Teopis nepxkau 1 mpasa. JlepkaBHuii icnur: HaBd4. moci6. / [FO. M. O6oporos, H.M. Kpecroschka,
A. @. Kpmxaniceknii Ta in.]. — X. : Oxicceit, 2010. — C. 186.

2 O6¢rauna — 1) ue sBue, Moxis Gakrt i T. iH., WO [OB’A3aHi 3 YNM-HEBY/b, CYNPOBOATE ab0 BHKIMKAIOTH LIO-
HeOy/1b, BIUIMBAIOTh HA I[OCH; 2) CYKYIHICTh YMOB, 3a SIKHX III0-HeOy/Ib BifOyBaeThes (Benmkuii TiyMauHHii CIIOBHHK
Cy4acHOI yKkpaiHchKol MOBH (3 101., jonoB. Ta CD) / Vkiana. i ronos. pea. B. T. Bycen. — K. ; Ipmins : Ilepyn, 2009. —
C. 819).

3 Couiasnbuuii, -a, -e. — 1) MoB’s13aHuil i3 KUTTAM i CTOCYHKaMH JOJed y CYCHiIbCTBI; CycrinbHuii, TpoManchKuii. //
TMopomkenuii yMOBaMH CYCIIIBHOTO JKUTTSI, MEBHOTO cepeoBUma, namy // IcHyloumii y meBHOMY cycminmbcTBi. //
3nilicHIOBaHuit y cycninbeTBi (Benmuknii TyMauHME CIOBHUK Cy4acHO! yKpaiHChKOI MOBH (3 10A., AomoB. Ta CD) /
Vxnaz. i ronos. pex. B. T. Bycen. — K. ; Ipnins : Ilepys, 2009. — C. 1360).
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MOIIIYK MaTepiaibkHOTO KOPIHHS MPAaBOBOT POPMH.

IOpuanunmii ¢axt, 3 omHOro OOKy — Ilé KOHKpPETHI OOCTaBHHM COINiaNbHOI
cuTyalii K miJcTaBa BUHUKHEHHS MPAaBOBMX HACIIJAKIB, a 3 iHIIOrO — 1€ MpaBOBa
Mozenb (y Qopmi BHPOKY, pIlIEHHS CYIy, PI3HMX MPAaBOBUX AakTiB 1 T.IL).
VY1Boproroun (akT MOZENb, IIOTPIOHO BPaxOBYBaTH, IO BiH MICTHTh O3HAKM HE JINIIIE
3a3Ha4YeHOi KOHKPETHOI COIliajbHOI CHUTYyalll, a ¥ O3HaKW, fAKi HE BXOIATH IO
CTPYKTYpH JaHOTro siBUIa. MoJenb HOPHIUYHOTO (aKTy 3aKpiIUIIOETHCS B HOPMI
mpaBa (abo AeKinbkoX HOpMax). Mix TirmoTe3010 HOPMH HpaBa i MOAEITO (akTy HE
CIIiT CTAaBHTH 3HAKy DPIBHOCTI ajke BOHM HE CHIBIAJAIOTH 3a 00CATOM — MOJCIb
(hakTUYHOTO CKJIaay MOKe OyTH 3aKpiIlJIeHa B TiOTe3aX ACKIIBKOX HOPM IPaBa.

KOpumnunnii  pakT — ye xoukpemni coyianbui 06cmMasuny, AKi Maromo
3HaueHHs Ol cyO’ekma npasa y 36’A3Ky 3 peanizayicio 1o2o nomped ma inmepecy,
61ACMUBOCMI AKUX ONUCAHO 8 HOPMI NPABA K 3HAHHS NPO YMOBU, WO SUKIUKAIOMb
10PUOUYHT HACTIOKUL.

ITepeBara IbOro BH3HAUCHHS MONSATAaE B TOMY, IO B HBOMY BiOOpaskeHO
YOTHMPH TUIOIMHHU iHTEpIIPETaLii IopuAuYHOro (GakTy — (GakTUIHY, HEPCOHATHBHY ',
HOPMAaTUBHY ¥ KOMyHIKaTHBHY, a came: Mo-Teplle, JaHe BU3HAYCHHS MILHO MOB’S3y€
(baKT 3 pyXxoM KOHKPETHHX CYCIUIBHHX BIHOCHH; IIO-IpYyTe, BPaxoBYe CIerupiKy
IpaBoBOi (OPMU — IIMPOKE BUKOPUCTAHHS MPABOBUX MOJeNeH IOPUIUYHOIO (aKTy
(FOpUIMYHUX aKTiB, Mpe3yMIuUid, Qikiiil); mo-Tpere, HaIOe cy0’ekTa mpaBa Ha
BUSIBJICHHS HE TITPKM MaTepialbHUX, ajleé W IOPUIUYHUX O3HAK JOCIiIKYBaHOTO
SIBUIIA; T10-YETBEPTE, aKLEHTYEThCS yBara Ha TOMY, L0 NPaBOBi HACIIAKH HACTalOTh
HE caMmi 1o co0i, P HAsABHOCTI TiJIBKHU COI[IAJIBHUX 00CTAaBUH, a OTIOCEPEIKOBYIOThCS
CHEIiaTbHOI0, CYy0’ eKTUBHOIO, IOPHAMYHO IIIECHPSMOBAHOIO JTISUIBHICTIO Cy0’€KTiB
npaBa. B miit nedininii ropuandHoro (hakTy BimoOpaskeHi Bei cTamii T pO3BHTKY: BifJ
aHaNi3y KOHKPETHUX CHUTyalid n0 ix aOcTpakmii Ta BIANOBIAHMX FOPUIMYHUX
HacwmiakiB. PazoM 3 TMM HaBeneHa aediHIiIis OPUANIHOTO (aKTy, L€ JIUIIE OIHH i3
MiZXO/iB y MeKaX TPAIUI[IHHOTO PO3yMiHHS IOPUINIHAX (PaKTiB>,

Jlo HalOIBII CYTTEBUX O3HAK HOPUOUUHUX (haKkmie HEOOXITHO BITHECTH, TC 1O
BOHH:

— SIK NPAguUNo KoHKpemui ma inougioyanvui. YOpunndHi GakTH MPeACTaBIIOTh
c00010 KOHKPETHI OOCTaBUHU COLIaJIbHUX CHUTYAIlill, 10 ICHYIOTh y TEBHIM TOYII
mpocTopy i uacy. SIkmo MoBa iime mpo (akTH-IiSHHSA, TO KOHKPETHICTh iSTHHS
O3Hayae, M0 BOHM BYMHEHHI (200 He BUMHEHI) MEBHUMH Cy0’€KTaMH i HECyTh
KOHKPETHHUH COLiaJIbHUIA MPaBOBUN 3MicT. KOHKPETHICTh HOPUINYHUX (DAKTiIB-TIOMAIMH
BHPaXa€ThCS B TOMY, II0 BOHU BiJI0OYBalOThCS B MEBHi MiCIEBOCTI Ta BU3HAUCHHUI
IPOMDKOK dacy. |HamBimyanbHICTH IOpPHANYHHUX (DaKTiB IMOB’S3aHA 3 THM, IO
IOpUANYHE 3HAYCHHS NPHUCBOIOETHCS JIMIIE TUM 00CTaBUHAM, SIKI MOXYTh CIIyT'yBaTH
03HAaKOI0 a00 MPUYMHOI0 HASBHOCTI IMEBHUX iHTEpeciB abo 3aJOBONBHATH MOTPeO
Cy0’€KTiB IPaBOBUX BiJIHOCHH;

! Tapacos O. B. Cy6’ekT MikHapoaHOro mpasa: npobnemu cyyacHoi Teopii : [Monorpadis] / O. B. Tapacos. — X.:
Ilpaso, 2014. - C. 144.

2 3apanbuuit A. M. Iatepnpetanii aedininii opuauunoro $pakTy: MIOPaTisM HayKoBHX Miaxoais / A. M. 3aBanbHuii /
IOpumnuni dakTn B cHcTeMi IpaBOBOro peryioBaHHs : 30. HayK. npaib. Marepianu VI MibKHAp. HayK.-TIPakT. KOHG}.
(KuiB, 26 auct. 2015 p.) ; 3a 3ar. pen. H. M. ITapxomenko, M. M. lllymuna, 1. O. I3aposoi. — K. : lakop, 2015. — C.232.
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— 3HAX005Mb CBIll 308HIWHIL BUAE V COYIANbHUX CUMYAYIAX [ Noe si3aui 3 ix
HaseHicMI0 aO0 NPUNYWEHHAM CMOCOBHO IX HaseHocmi, abo 3 ix eidcymuicmio.
HeoOxigHo BpaxoByBaTH, IO IOPUAMYHE 3HAYEHHS MOXYTb MaTH HE TUIBKU
MO3UTHBHI (iCHYIOYi, HasBHi) OOCTAaBMHHM COLIAIBHUX CHUTYyallif, ajge 1 Tak 3BaHi
HeraTuBHI (aKTH (BIACYTHICTH POAMHHHUX 3B’A3KIB, IHIIOTO 3apEeCTPOBAHOTO
nu1ro0y). Kpim Toro, B IEBHUX CHUTyallisl 3aKpilUIeHe B 3aKOHOJIABCTBI NMPHITYIICHHS
PO HAasBHICTh a00 BiJICYTHICTh NMEBHUX (PaKTIiB MOKE MPU3BECTH IO BiIMOBIIHUX
IOPUANYHUX HACTIIKIB (IIpaBOBa MPE3yMIIIis);

—Hecymb Yy c0Ol inopmayilo npo CycninbHi GIOHOCUHU, WO BX00sMmb 00
npedmema npagosoco pezynosants. XOpuauuHUMK GaKTaMu BUCTYIAOTh JIMIIE TaKi
o0CTaBUHM, IO MAalOTh 3HAYEHHS Ui CyO €KTiB mNpaBa Ta JeTepMiHOBaHI ix
iHTepecaMH SIKi B TOJABIIIOMY 3HAXO/SITh CBOE 3aKPIIUICHHS B Cy0’ €KTUBHHX MpaBax
1 1opuanYHuX 000B’s3kax. [1o30aBneHi 3MICTy 3 COLIANbHOI TOYKU 30Dy, MOAIl Ta
TiSTHHS HE MOXYTh MaTH ¥ IOPUINIHOTO 3HAYESHHST;

— 6e3nocepednbo abo onocepedkosano nepeddaueni Hopmolo npasa. BiTbIIiCTh
IOpUANYHUX (DaKTiB BUYEPIIHO BHU3HA4YEeHI B HOpMIi mpaBa. [Ipore icHye kareropis
IHAMBIAyalbHO BU3HAueHHWX (AKTiB, SKi JHMIIE B 3aralbHOMY BHIIIAALI (MOOGIYHO)
nepeadaydeHi B 3aKOHOIaBCTBI,

— 3a@iKcosani y 6CMAHOBIEHI 3AKOHOOABCHEOM NPOYEOYPHO-NPOYECYAbHIl
@opmi. YOpugnuni GakTH MalOTh NPaBOBE 3HAUEHHS JIMIIE B TOMY BHUIAIKY, SKIIO
BOHM HaJeXHHM YHHOM oOQopMieHi Ta 3acBigdeHi. IlepeTBopeHHS 0OCTaBHH
COLIAJILHUX CUTYallid B IOpUANYHI (HaKTU 3MIHCHIOETHCS B MPOLECYaIbHIH Qopmi y
BUIJISIJII NPUHHATTS HOPMATHBHHMX akTiB. CKIAIHICTh LBOTO TpOIECy TMOJSATrae y
TOMY, 00 MAaKCHMaJIbHO BpaxyBaTd (parMeHTH AificHOCTI (00’ €KTHBHO-PEaIbHOTO
OyTTs CBITY) B "aci, MpOCTOpi, PycCi Ta y3araJbHEHO CHOPMYITIOBATH IX B iHTEpecax
CYCIIIJILCTBA Ta JICPIKABH;

— BUKIUKAIOMb Nepedbayeni HOpMamu npasga puouyni Hacrioku (He TiNBKA
BUHHUKHCHHS, ICHYBaHHS, NPH3YNWHEHHS, 3MiHYy, NPHIMHCHHS a00 BiIHOBJICHHS
KOHKPETHHX MPABOBIHOCHH, a i HAOYTTsI 800 BUHUKHEHHS MPaBOCY0’ €KTHOCTI).

V 3a1exHOCTI Bif 3B’SI3Ky 3 €IEMEHTAMH IIPABOBOI CUCTEMH BHIUISIOTE OCHOBHY
Ta 0o0amkogy Qyuxuii wpuouunux paxmie. Ocnoena QyHKIIS OPUINIHUX (PAKTIB
y TpaBOBOMY pEryJIOBaHHI € 3alydeHHs CyO0’ €KTiB TpaBa [0 IMPaBOBIIHOCHH Ta
MOPOUKEHHSI NPaBOCy0 eKTHOCTI, ii HaOyTTss abo BHWHHKHEHHS. [0 dodamxosux
GyHKIIA fopuaugHUX (DAKTiB BITHOCATH: (YHKINIO TapaHTii 3aKOHHOCTI; (pyHKIIIO
MOTNEPEIHLOr0 BIUIMBY HOPM TpaBa HA CYCHiJIbHI BiJIHOCHHHU; TBOpYY (YHKIIIO Y
BUTIISI YMOB (DOpPMYBaHHS MOXiAHUX TMPABOBIAHOCHH, IO OOYMOBIICHI MOXiTHUM
XapaKTepoM IIPAaBOBUX HOPM.

Knacugikarist ropuindHuX (QakTiB T03BOJSE BiZOOPA3UTH 3aKOHOMIPHOCTI 1X
PO3BUTKY Ta JIOMOMAara€ po3KpUTH 3B’I3KH MiX HUMH. Kiacudikamis OpHIAdHHX
(aKTiB TaKOXX Ma€ TEOPETHYHE 1 NMPaKTHYHE 3HAYECHHA. Y TECOPETUYHOMY IITaHI
KIIacu}iKaIlis CpHse TOYHOMY 1 HEYXWIBHOMY BiIOOpY Ta 3aKPilUICHHIO FOPHIMIHUX
(axTiB B HOpMax mpasa. 3 MPAKTHYHOT CTOPOHU KiIacu(iKallisi 1omoMarae 3p03yMiTH
crenudiky IpuIMIHEX (PaKTiB, 10 € HEOOXI1THO YMOBOIO JUTS peai3allii mpasa.

Kpumepiamu knacugpixauii opuouunux gpaxmie €: 601b068Ull;, 8iOHOUEHHS 00
npasa; CnpMoO8anicmy 601 HA NPABOGI HACIIOKU, 3d CKIA0OM Ta iH.
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3a eonvoseum Kpumepiem BCi OPUANYHI HAKTH MOAUISIOTHCS HA OisHHSA Ta NOOIIL.
HistHHS — ropuouyni ghaxmu, HACMAHHs AKUX 3A7eACUMb 8I0 6071 €Y ckmis npasa
(BYMHKHM JIIOAMHHU, aKTH JICP)KaBHUX OpraHiB i Take iHue). [1ix gisHHSIM B FOpUIUYHIN
Haylll pO3yMilOTh HE TIJIBKM AKTWUBHI Iii (yroau, aaMiHICTpaTHBHI akKTH), aie i
0e3isIBHICTE Cy0’€KTiB IpaBa y THX BUIIAAKAX, KON HOpMa IpaBa 3000B’I3ye€ iX 10
AaKTUBHHMX NIl (HampukiIaj, HaJaHHA MeaudHoi qonomMory). FOpuanyHi pakru-noaii
BUBHAYAIOMbCA  AK  0OCMABUHU, HACMAHHA AKUX He 3a1excumv 6i0 6oni ma
cgidomocmi noduny (HATIPUKIAJ, CMEpPTh JIOAWHM, CIUIMBAaHHA 4Yacy, SBHINA
CTHUXIIHOTO XapaKTepy TOIIO).

I100ii six vopunnuHi Gpaxktu Kaacugikyroms:

— 30 noxooxcenHsam: aDCOMIOTHI TOIT, 0 BUHUKAIOTH ITOBHICTIO HE3AJIEKHO Bij
BOJIi JTFOJTUHM; BIJJTHOCHI MOJIiT, MPUYMHAME 3apOJDKECHHS SKHX MOXKE YaCTKOBO OyTH
BOJII JIIOJMHM, ajle B CBOEMY IOAAJBLIOMY PO3BUTKY BOHH BHUXOIATH 3-IMiJ
KOHTPOJIIO;

—3a nepioouyHicmI0 GUHUKHEHHs: YHIKaNbHI 1 Taki, [0 TOBTOPIOIOTHCS
(nepionnyHi);

—3a yacom icHyeamHs: MOMEHTaJbHI (BUOAIKH) i MPOTATOM IEBHOTO Yacy
(s1BHIIA, TIPOLIECH);

— 3a KiIbKICMI0 YYACHUKI6: TIEPCOHAIIbHI, KOJICKTUBHI, MacoBi (3 BU3HAYEHOIO i
HE BU3HAYEHOIO KiJIBKICTIO 0Ci0, 10 MPUHAMAIOTh Y9IacTh);

— 3a HacniOKamuy: 3BOPOTHI Ta HE3BOPOTHI.

[TomupeHnM pi3HOBUIOM HOPUAMYHUX (aKTIB-TIOAIH € cTpok. Cmpoku sk
1opuduyHi ghakmu oN1ii MOXYTb OyTH Kiacugikosani:

—3a Xapakmepom Gu3HAYeHHs: IMIepaTUBHI (HE MOXYTh OyTH 3MiHEHI 3a
3rO/IOK0 CTOPIH) Ta JUCIO3UTHBHI (MOXYTh OyTH 3MiHEHI CTOPOHAMN);

—3a cmynenem 6uzHayeHocmi: aOCONOTHO BWU3HAYCHI; BIAHOCHO BH3HAYCHI i
HEBU3HAYCHI,

—3a YibOBUM NPU3HAYEHHSM: TIOPOJKYIOUl MPaBOBI HACHIIKH; MPUITHHIIOYL
MPaBOB1 HACIIIIKH;

— 8 3anexcHocmi 6i0 Mo20, 8 AKUX 2aXY3AX 3ACMOCO8YIombCs: TpOodiroodi,
IpolecyabHi Ta CreliabHi.

3a gionowennam 00 npasa OPUNUNYUHI (AKTU-IISHHS TPUHHATO TOJUIATH HA
npasomipui 1 npomunpasui. IIpasomipni dianna X IopuANYHI  (HaKTH
Knacugikyroms:

— 3a cyb ’ekmom: TiTHHS TPOMAJISIH, CIIUILHOT, IeP)KaBH;

— 3a CNPAMYBAHHAM 801i HA I0OPUOUYHI HACTIOKU: 10pUOUYHi akmuy (TITHHS, IO
B PI3HOMY CTYIICHI BHPaXXalOTh BOJIO YYACHHKIB 1 O BIUIMBAIOTH HA iX MOBEIIHKY),
ropuouyHi 6uunKy (IISTHHSA, 3 SKAMH HOpPMA IpaBa IIOB’sA3y€ IOPUANYHI HACTIIKH B
cHITy caMoro (akTy BOJBOBOI Aii HE3aJIeKHO BiJl TOTO 4M Oyjia CpsMOBaHa Lisl Ais HA
TaKi HACTIJIKH, UM Hi), pe3yIbmamueni npaeoei oii (€ MiABUIOM IOPUANIHUX BUHHKIB,
IO pealli3yloThes B Jii, 3 SKOK HOpPMa IpaBa IMOB’sS3y€ NPaBOBI HACHIAKA B CHIY
JOOCSTHEHHS [iSIMH BiIOMOTO TPAaKTHYHOTO pE3yNbTaTy, IO BHPAKAETHCS B
00’ekTHBOBaHIM (opMmi, HANpUKIAA, Hexie3maTHa ocobda CTBOpPHWIA IIENEBP
MHCTCIITBA);

— 34 2a1y3e6010 HanedicHicmio: IPOQLTIO0Yi, IpoLecyanbHi Ta CrieliaabHi;

210



— 3a cnocobom 30iticHeHHs: 0COOUCTO, Yepe3 MPeICTaBHUKA;

— 3a cnOCco6OM OOKYMEeHMANbHO20 3aKpinaentsa: opopMIeHHI, Heo(opMIIeHi;

— 30 CnOCOOOM BUPAdICEHHS: MOBYAHHS, JKECT, [ii, 0e3/1isIbHICTb.

Ilpomunpaeni Odianna sK WOPUANYHI (GaKTH Kiacugixyioms 3a TaKUMH
O3HaKaMH:

— 3a cmyneHem CycninbHoi Hebe3neKu: 3TI0YMHH Ta TIPOCTYTIKH;

— 3a cyb ekmom: isTHHS 1HAWBIIIB, OpraHizalliii;

—3a 06’ckmom: TPOTH OCOOH, CYCIUIBHOTO 1 Jep:KaBHOro Jaxy, B chepi
€KOHOMIKH TOIIIO;

— 30 2any3samu npasa: KPUMIHAIIBHI, aIMiHICTpaTHBHI, TPYAOBI Ta IHIII,

— 3a ¢hopmoro éunu: HABMUCHI, HEOOEPEXKHi;

— 3a MOMUBOM: XyJITaHChKi, KOPHCIINBI Ta iH.

3a cknadom wpuIuvHi (HaKTH MOAUISIOTBCS Ha npocmi Ta ckraowi. Ipocri
wpuaudHi GaKTH — ye KoHKpemHa QakmuyHa nepeoymosd, wjo CKIA0AEMbCs 3
00H020 enemenmy — lopuouunoeo ¢akmy. CKAagHi ses0mv  cobol0 nesuy
CYKYRHICMb eleMeHmi8 00H020 10pUOUYH020 hakmy abo (ma) CyKynHicmo OeKiibKox
OPUOUYHUX  (hakmie HeoOXIOHUX ONsi HACMAHHA Npagosux Hacniokie. CKaaoHi
opuduyni axmu TONUIAIOTBCS HA: Qaxkmuuui cucmemu; CKIA008i 10PUOUYHI
Gaxmu; pakmu npasosiOHOCUHU; PakmMuuHi CKI1aou.

3a copmoro nposagy ropumuuHi (GakTH TOAUISIOTECS HA HNO3UMUGHI Ta
necamueni. ITozumueni wopuduuni akmu — ye o6CmMagunu, 3 HAAGHICMIO SAKUX
Hopmu npasa nos’sizyroms nesHi uacrioxu. Hezamueni rwopuouuni gaxmu — ye
obcmagunu, 3 8I0CYMHICIIO AKUX HOPMU NPABA Nos s3y10Mmb Ne6Hi NPagosi HACIOKU
(HampuKIIaj, BiICYTHICTE y 0COOM XBOPOOH, IIO HEPEIIKOKAE BCTYMY OO BUIIOTO
HaBYAJIBHOTO 3aKJIaMy i3 CIelM(iYHIMH YMOBaMH HABYAHHS).

IIpu mocnimkenHi knacudikanii OpUAUIHUX (AKTIB CIIiJ| BpaXyBaTH 1 HASIBHICTh
IOpUANYHUX (akTiB 3 AeeKTOM IX MaTepialbHOI CKIIQH0BOT — Mpe3yMIIiil i (ikmiii.

IIpaBoBOI0 Npe3yMNIHE  Ha3usaromv  3aKpinieHe 6  3aKOHOOABCMSI
NpUnYWerHs npo HAABHICMb ab0 IOCYMHICMb NeGHUX 0PUOUYHUX daKkmis, sKe
Modice npusgecmu 00 NEGHUX IOPUOUYHUX HACTIOKIG.

Buou npezymnujiii:

3a gipozionicmio npunyuienn:

— npe3ymnyii, wo He moxcyms oymu cnpocmosani (HECIPOCTOBHI) — L€ Taki
MIPUITYIIEHHS I0JI0 iCHYBaHHS MOBHOTO (DaKTy, sIKi HE MOTPeOYIOTh JOBEIACHHS 1 HE
MiJUISTal0Th CyMHIBaM, CIPOCTYBAaHHIO (HANPUKIIAA, MPE3yMIILis HEII€3AaTHOCTI
HETNOBHOJITHBOI 0cO0OM);

— npe3ymnyii, wo modxcyms Oymu cnpocmosani (CIPOCTOBHI) — M€ Taki
NPUITYIICHHS INOJ0 iCHYBaHHS NEBHOrO (hakTy, sIKi MAarOTh IOPHAMYHE 3HAUCHHS
JOTH, TOKH IIOJ0 IbOT0 (hakTy He Oyae BCTAHOBIEHO iHINE (HATPHKIAJ, TPE3yMIILis
HEBHHYBATOCTI 0COOH, TIPE3yMITIIist OaTHKIBCTBA).

3a cehepoio obizy:

— 302a1bHO-NPABOGI Npe3ymMnyii — BA3HAKOTBCA TAKUMH, IO MAIOTh 3HAYCHHS
IOPUANYHUX (aKTiB y BCIX Taldy3sxX NpaBa (HANPHUKIAN, TNPE3yMIIis 3HaHHS
oIy 0JIIKOBaHNX 3aKOHIB);

—eanysegi mpe3ymnyii — IIIOTH y MeXaxX OJHI€l Tamy3i mpaBa (HampuKIam,
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LIMBIILHO-TIPABOBA BIJIMOBIIATBHICTG BJIACHWKA JDKEpeia MiJABUINEHOI HeOe3NeKH,
SIKMI 3aBaB MIKOAX 0c00i abo i MaiiHy; Horo BHHA MepeadadacThes, KO IKoa He
OyJia BUKJIMKaHa Tpy00r0 HEOOEPEKHICTIO 200 YMHUCIIOM MOTEPIILIOro).

3a cmynenem 0008’a3K060cmi:

— 1opuOuyHi — IPE3yMIILIl, SKi MPAMO 3aKpilUICHI B IOPUANYHIX HOPMax i TOMY
0e3yMOBHO OOOB’SI3KOBI JUIsl yciX (HampWKIaa, SKOIO JAWTHHA Hapoaujacs B
3apEECTPOBAHOMY U001, MPE3yMYyEThCS, MO0 HOro OaThKOM € 3aKOHHHH YOJIOBIK
iforo marepi;

— ¢paxmuuni — TIpe3yMINii, MO He OTPUMAaNM 3aKpilUieHHs B mpasi. Tak,
Mpe3yMIILisl HASIBHOCTI MpaBa BIACHOCTI y BIIACHUKA pevi MPSMO B 3aKOHOJ/IABCTBI HE
3aKpiliieHa, TOMY, SKIIO XTOCh BHSABHUTBH OakaHHs BimiOpaTd If0 pid y BIIACHHKA,
oMy IOBeneThCS JOBECTH B CYI, IO B HBOTO € THTYJ IIPaBa BIACHOCTI HA TpeIMeT
cropy'.

3a cybopounayicro 6 npasoeomy pezyneanHi:

— MamepianbHO-npasosi — TPABOBI TOJOXKEHHS MPO HASBHICTH (BIiICYTHICTB)
[IEBHOTO0 HOPUAMYHOrO (aKTy IpH iICHYBaHHI IHIIMX (aKTiB, sIKi MOXYTh MaTH
BiJHOIIEHHS J0 1HIIOTO Cy0’€KTa IMX MPAaBOBiAHOCHH a00 HEBU3HAYEHOTO KOJia 0ci0;
CIIYTYIOTh TIEPEIYMOBOIO Ul ICHYBaHHS MPOIECYaTbHOI MPE3yMIIIil; BCTYMAIOTh B
JIIF0 TUTBKY TIPH JIOBE/ICHI YMOB 1X 3aCTOCYBaHHS; 3aBX/AH MOXYTh OYTH CIPOCTOBaHI
[UIIXOM JIOBEACHHS TMpO BIJACYTHICTh (DakTiB, MPH HAIBHOCTI SKHX BOHH
3aCTOCOBYIOTBCS;

— NpoOYeCyanrbHO-NPasosi — BUKIIOYAKOTh HEOOXIIHICTh JIOKa3yBaHHS IS
BHHECCHHs pilieHHsT a00 BKa3ylTh Cy0’€KTa, Ha SKOTO IOKJIAJAEThCS TATap
JTOKa3yBaHHS MiJ 9ac PO3TILIIy FOPUINYHOI CIPaBH, YUM BCTAHOBIIOETHCS TOPSIOK
3aCTOCYBaHHS HOPM IIPOIECYalbHOTO IIpaBa; MAlOTh IIEPETyMOBOIO MaTepialbHO-
MPaBOBY MPE3yMIIIIII0; 3aBXK/IM BHUTIKAIOTh 3 HOPMH IMpaBa Ta PO3MNOAUISIOTH TATap
JIOKa3yBaHHS CyBOPO BH3HAUCHO, a HE NMPUOIHM3HO; HE MOXYTb OyTH CIIPOCTOBAHI,
SIKIIIO MaTepiaIbHO-IIPAaBOBA MPE3YMIILIS € HECIIPOCTOBHOIO.

OkpeMo cITifi HaroJloOCUTH Ha «HA0Opi» Mpe3yMIid, 10 ICHYITh Yy cdepi
IPAaBOOXOPOHHOI ~ MisNIBHOCTI  (IPE3yMIMis  3HAHHA  3aKOHY;  IPE3yMIIIis
HEBHHYBATOCTI;  TPE3YMIINsT  JOOPOMOPSIHOCTI  TPOMAJSIHWHA;,  MPE3YMITLis
HEPO3YMIHHS CYCIIIJIbHOI HEOE3MEeKH CBOTO JisHHSA OCO0OK, IO HE J0cAryia Ha
MOMEHT BYHMHEHHS 3JI0YMHY BiKy, 3 SKOTO MOXXE HACTaBaTH KpUMiHAIbHA
BiJIMOBITATBHICTD; MPE3yMIIIisl IIUBITBHO-TIPABOBOI Ji€3aTHOCTI opociiol (izmaHOoT
0co0u; npe3ymiiiis 00’ eKTHBHOCTI cy0’€KTa MpaB03acTOCYBaHHS TOLIO).

CBoepinHUM I0pUANYHUME (akTamu € i puau4Hi ¢iknii. IOpuanuna dikmis
Oy:a Bioma 1ie puMcbkomy mipaBy (fictio — Buraaka). P. Iepinr xapakTepu3yBas ii sik
IOPUIUYHY HEMpaBIy, OCBSIUEHY HEOOXIHICTIO; BOHA JIO3BOJISIE YHUKATH TPY/IHOIIIB,
3aMiCTh TOTO, 100 mepeboproBaTH iX, i SBISE COOOI0 CBOTO POAY «TEXHIYHHN
o6mam»’. FOpuanuna dikuist — ye 3acib opuduunoi mexniku, 3a 00NOM0O2010 AKO20

! Ciimpuponos JI. Y. Teopust rocyaapersa u npasa : yue6. / JI. M. Ciimpuaonos. — M. : ®upma Iapyapuna, 1995, —
C. 200.

2 Vepunr Pysonbd ¢on. Jlyx pUMCKOTo TpaBa Ha PasIUdHbIX CTYTEHSX €ro pasBuTHs : [lep. ¢ 3-To MCHp. HeM. U3, —
Y. 1 -/ [Cou.] Pynonsda Uepunra, opa. npod. npas. B I'errunrene. — Caukr-IletepOypr : Tum. B. besobpasosa u K°,
1875.-212c.
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KOHCMPYIOEMbCSL SI6HO He ICHYIOYe MNOA0JNCeHHs (8ioHouwleHHs abo cmam), wo
BUSHAEMbCA  ICHYIOUUM MA  60100i€  IMnepamuenicmio, AKUll 8idiepae  poiv
BIOCYMHBbO20 T0PUOUUHO20 pakmy 6 cumyayii He3an06HI08aHOI Hegi0OMOCMI, W0
3axpinnene Hopmow npasa. llpukinan wopuauyHoi ¢ikuii HaBeAeHUH B 4. 3 cT. 46
LK Vkpainu, sika BcTaHoBmioe: «®Di3nyHa 0coda OroioIIy€eThCs MOMEPIIO0 BiJl JTHS
HaOpaHHS 3aKOHHOI CHJIM DILICHHAM Cyoy M[po Le». BU3HaHHA TrpoMaasHHHA
0e3BICHO BIJCYTHIM, IMOMEpJIMM, HEOCYIHHUM Ta IHINI CXO0Xi OOCTaBUHM — 1€
opuandHi  (axKTH, 3 SKUMH TOB’S3aHI BHHUKHEHHS, 3MiHa a00 NIPHUIHMHCHHS
Cy0’€KTHBHHX TpaB Ta IOPUIUYHUX OOOB’s3KiB. I Oyjb-sika HEBU3HAYCHICTh B iX
HasBHOCTI a00 BifcyTHocTi HepomyctuMma. DikIii BUKOHYIOTH JIBOSIKY (DYHKIIIO B
IIPaBOBOMY PETyIIIOBaHHI. 3 OZHOrO OOKy, BOHHM — IOpHINYHI (hakTH, a 3 iHIIOTO —
PETYISATOPU CYCHUTBHUX BimHOCUH. ToMy ()iKTHBHE 3aKOHOJAaBUE BCTAHOBJICHHS Ta
3aKPIMJICHHS TAKWUX MOJIOKEHB € HE TUILKH BUIIPABIAHUM, ajie i HEOOXiTHUM.

Buou wopuouunux gixuiii':

3a MeT0I0 BUKOPUCTAHHS, 3ACTOCYBAHHS:

— J1ecanwHi:

®y 3a1edCHOCTI 810 IX 0OYMOBIEHOCI MUMU YU THUUMU PEanisimu.

*TI0POJDKEHI peaisiMi IOpUANTHOI HAyKNU:

— cTaTH4Hi (TIOHSATTS FOPUIUIHOI 0COOH, EKCTEPUTOPIATBHICTS 1 T. iH.);

— IUHAMiYHi (HAIpUKNaj, «AKIIO ITIOBiJOMJIEHHS NpO BifKIuKaHHA ogepTn?
HAJIWODIO paHime abo OJHOYACHO 3 CaMoio OQepToro, odepra BBAKAETHCS HE
OTPUMAHOIO).

"[IOPO/IKEHI aHTPONOreHHUMH (akTopamu (Hampukiam, ocoba, ska mojaaia
3afBy PO YCHHOBJICHHS, MOXE BHSBUTH OakaHHs OyTm 3ammcaHoro y Krusi
peecTpariii HapoKeHb MaTip 10, 0aThKOM JUTUHH 200 MTOBHOJITHHEOI 0COON).

34 2a71Y3€8010 O3HAKOIO:

=MaTepiajibHi:

— OUBUIBHO-TIPaBOBI ((iKTHBHE OAaHKPYTCTBO, (DIKTUBHHN IIPABOUMH);

— ciMelfHO-TIpaBOBI ((iKTHBHUHN IUTI00, DIKTHBHE YCHHOBICHHS) Ta iH.

=[IpOIeCyalbHi:

— IUBUTBHO-TIPOIIECYaNTbHI (3MiHA aJpecH MiJ 9ac MPOBAKEHHS 110 CIIPaBi);

— KpUMIHAJIBHO-TIpoIecyanbHi ((DIKIis iCTHHE B KPEMIHATBHOMY IIPOIIECi) Ta iH.

- Hezamueni (200 ik «TIHBOBHX» TEXHOJOTIH — pi3HI (IKTUBHI KOHCTPYKIIii,
10 BUKOPHUCTOBYIOTECS B TIPOTHIPABHUX IIJIAX):

o bikTHBHI MOIT;

¢ (hiKTHBHI CTaHHU.

3a pKepesioM BUHUKHEHHS:

— KOHCTUTYLiHHI;

— IO MICTAThCS B 3aKOHAX;

— III0 MICTATHCS B MiI3aKOHHUX aKTaX (Y TOMY YMCII BiJOMYHUX 1 JIOKATBHHUX ).

Pazom 3 TiM, ropuanyHi (iKIil BHHUKAIOTh HE TUIPKM HA PiBHI HAalliOHATBHOTO

! Kypcoa O. A. ®@uKuMM B POCCHHCKOM IpaBe : JHC. ... KaHaumata topua. Hayk : 12.00.01 / Kypcosa Okcana
AnexcanzaposHa. — H. Hoeropon, 2001. — 193 c.

2 Odepra — 11e MTHCHLMOBA NMPOMO3HILis IPOABIIA, BiINPABIEHa MOXKINBOMY TIOKYIILIIO, TIPO MPOJAXK BiMOBIIHOT MApTii
TOBapy Ha BU3HAYCHUX IPOJAABLIEM YMOBaX.
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3aKOHO/IaBCTBa, TOMY, Ha HaIlly JYMKY, AOPEYHO BHUOKPEMHUTH TaKOX OQiKIii, 110
MICTATBCS B MIDKHapOJHO-NIPABOBHX aKTax (Hampukiaj, (ikmis 3araabHO BOII
nepkaBu a00 QiKIlii 1epKaBoOMOAIOHIX YTBOPEHb).

[TpaBoBi npe3ymmniii Ta (Qikiii sBUIIA CXO0XKI B OKPEMHX MOMEHTaX, HaBiTh 3a
MeBHUX OOCTaBHH MOXYThH CIIONyJaTHCS OJHA 3 OMHOIO, aje B TOH e Jac JOCHTh
pi3HOMOPsIKOBI, MO0 oToTOXHIOBAaTH iX. Tak, 3.M. UepHiIOBCEKHIT y CBOIill CTATTI
MIPUBOJUTH TOCUTH I[IKaBUH MPUKIIA MOIIOHOTO CHOMYYESHHS 3 PpaHIly3bKOTO MpaBa,
B SIKOMY TepeadadaeThes, MO y BUMAaAKy OTHOYACHOT 3aruOemi 90I0BiKa Ta APYKUHU
B aBiamiiHIH a00 aBTOMOOUTBHIM KaracTpo(di, YONOBIK BBAXKAETHCS IOMEPIUM
MepIIUM, HOro MailHO MEPEXOAUTh N0 JPYXKHHHU, a BiJl Hel — A0 ii ponuui. Takum
YHHOM, 3aCHOBaHA Ha MEIMYHIN CTATUCTHUII MPE3yMIILisl OLIBIIOT TPUBAIOCTI KUTTS
HKIHOK TIEPETBOPIOETECS B ILOMY BUIAIKY B IOPHAMIHY (ikiiro!.

IIpaBoBi akciomu npedcmasnaioms coboro camoouesuoni incmumymu, wo He
nompebyioms 00Kkazig. 3a CBOEIO COLIANBHOIO INPHPOJIOI0 BOHHU Bi0OpaXkaroTh
JIOCTOBIpHI 3HAHHSA, IO BHPOOJIEHI JIOACTBOM i 3adikcoBaHi B HOpMax IIpaBa, abo
TakKi, 10 BUTIKAKOTh 3 iX 3MicTy. [Je Haunpocmiwii opuOudHi cyoNCceHHs eMnIiPUIYH020
PIBHSA, WO CKAAUCS 6 pe3yabmami 6azamosiko6o2o 00¢6i0y COYianbHux GIOHOCUH |
63AEMOOIT IIOOUHU 3 HABKOIUWHIM cepedoguiyem. AKcioma B cdepi IopHuCIpyIeHIIii,
Ha Hall TOIJIA, 1Ie IPUITYIIEHHS Mpo GparMeHTH AiicHOCTI (00’ €KTUBHO-PEAILHOTO
OyTTsL CBiTy) B daci, mpocTopi, pyci, iX aJeKBaTHOCTI TimoTe3aM HOPM MpaBa
(ropunmuauM  ¢akTtam). ColiasbHa I[HHICTH aKCIOM TOJSTaE y TOMY, IO BOHHU
BUKOPHCTOBYIOTbCS HE TUIBKM SIK JOKa3W, ajieé i BIUIMBAIOTh Ha JIOJIO IHIIUX
FOpUANYHUX (AKTIB B X CKIIQJHUX CKIIAJax.

Teopist Ta IPaBO3aCTOCOBHA TPAKTHKA ONMPAIOTHECS Ha aKCIOMH SK Ha JIOKa3H,
BuXimHi 3acagu. OKkpeMo B3ATi a0 B CYKYITHOCTI BOHH BHCTYIIAIOTh IOPUANYHHMH
(hakTaMu, TOPOUKYIOYM BIAMOBiMHI Hacminku (OyIb-sKi CYMHIBH TIyMadaTbCsl Ha
KOpHCTh O0BHHYBadeHOro ab0 ITATHWKA MOAATKIB; 3aKOH 3BOPOTHOI CHJIM HE Mae;
10 He 3a00POHEHO, T¢ JO3BOJICHO; OANH CBIIOK — HE CBIJJOK TOIIO).

IIpasosi akciomu nogunni micmumu 3HaAHHA RPO:

— npasosi cmumyiu — IPaBOBI CIIOHYKAHHS JI0 3aKOHOCITYXHSHOI ITOBENIHKH, Ki
CTBOPIOIOTE YMOBH I 3aJ0BOJICHHS BIIACHMX IHTEpeciB cy0’ekTa (HANpHKIAZ,
IiJIbra, MPaBo Ha BJIACHICTH TOIIO);

— npasosi obmedsicentss — MPaBOBI CTPHIMYBAHHS IMPOTHUIIPABHOI MOBEMIHKH, SIKi
CTBOPIOIOTH YMOBH JUISL 33/I0BOJICHHS iHTEpECiB KOHTP-CY0’ €KTa, OXOPOHH 1 3aXHCTY
CyCNUIBCTBA (HANPHUKIAJ, OOMEXKEHHS Ji€3JaTHOCTI JiTE€H; BCTAHOBJIIEHI 3aKOHOM
BHOOPYi 0OMEKEHHS TOMIO).

3aBmaHHA IOPUAWYHOI HAyKW — 3MIHCHUTH A00ip TaKMX IPaBOBHUX aKCioM,
JOZICPXKAaHHS SKUX BHUKIIOYAIO O PO30DKHICTH IMOBEMIHKH JIFOJMHHA 3 3aKOHOM.
3aBHaHHA IOPUINYHOI MPAKTHKHA — BIPOBAAMUTH IX Yy IPABOCBIAOMICT TPOMAsSH
gepe3 eekTHBHY NpodeciiiHy TisTBbHICTh IopHCTa-(PaxiBIL.

ITpaBoBi akcioMu BiIpI3HSIOTHCSA BiJ] MPABOBHX MNPE3YMIIiH THM, IO, HO-
mepire, akCioMl HECIPOCTOBHI, a MPe3yMIILii HaBIIaku, MOXYTh OYTH CIIPOCTOBaHi,

" Yepuunosckuit 3. M. TIpesymnimu u Gpukimu B uctopuu npasa / 3. M. Uepnunosckuii / CoBeTckoe TOCYAapcTBO H
npaBo. — 1984. — Ne 1. — C. 104.
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Mo-JIpyre, akciomMa MICTUTh CTBEp/KYBallbHI a00 3amepedyBasibHI CyKEHHS,
SIBIISTFOYH COOOI0 OUEBHIHI Ta JOCTOBIPHI 3HAHHSA, a MPE3YMIIIiS TAKUX BIACTHBOCTECH
HE Ma€ — L1e JIMuIe NpUOJIN3HE y3arajabHEHHs], 0 HiATBEPKY€ (CIIPOCTOBYE) 3HAHHS
1po kiac (akTie, PO HOBI 3HAHHS, HAYKOBE Mepen0aueHHs.

Takox, po3riagaroun crenudivdi opuandHi  GakTH Cil 3rajaTd  1po
npetoauiii. [peroauuist — euxniouents 3anepeyy8anocmi OPUOUUHOT GipocioHoCmi
00H020 pazy 008ederoeo axmy. SIKIo cyn abo HIINH OPUCAUKIIIHHUN OpraH yxe
BCTAaHOBMB TNeBHI GakTtu (micis iX TmepeBipkH 1 OWIHKK) ¥ 3akpinuB 1e y
BIJIIIOBITHOMY JOKYMEHTIi, TO BOHH BH3HAIOTHCS NPEIOIMIIIAIBHUMU — TaKUMH, II0
IIPY HOBOMY PO3IJIAJI CIIpaBU BBAKAIOTHCS BCTAHOBICHUMH, ICTHHHUMM, TAKUMH, 110
He MoTpeOyIoTh HOBOTO JOKa3zyBaHHSA. Sk crpaBemmnBo 3a3Hagae B.C. KoBanscpkuid,
y TIPaBOOXOPOHHIH MisTIBHOCTI JOCHTH IOIIMPEHHUM € IMPABIJIO IPEIOUIIIHHOCTI, 32
SIKUM BCT@HOBJICHI YIIOBHOBa)XEHOIO 0CO0OO0 OpHANYHI (hakT abo MPaBOBiITHOCHHU
anpiopi € icruaHuMu. i ropuaumyai GakTé MOXYTh OyTH HEpEriIAHYTI JIMIIE TpU
JIOAepKaHI MEeBHUX TNPOUEAYPHHUX MPaBUI (CIiA4i JOKYMEHTH — 3a BMOTHBOBAaHHM
HOJAHHAM ITPOKYpopa abo 00IPYHTOBAHUM OCKApKEHHSM aJBOKATa TOILO)' .

TakuM YMHOM, TPABOBI MPE3yMILii, FOpUANIHI GiKIil, mperoauniiHi Gaktu Ta
MPaBOBI aKCiOMH, OyAy4H IOPUAMIHUME (PaKTaMU, HE JIUIIE CTBOPIOIOTH CIPHSITINBY
00CTaHOBKY B MPaBOTBOPYOCTI Ta MPaBO3aCTOCOBHIN MPaKTHIIi, ajlie 1 € MiJcTaBaMu
CKJIaJJHUX TPABOBITHOCHH i3 3aXMCTy Ta OXOPOHM MpaB Ta 3aKOHHUX IHTEpPECiB
0co0u, CyCIIBCTBA 1 IepXKaBH, B YOMY 1 TIOJIATAE IX COIliajbHA I[IHHICTD.

KonTpoJbHi nuTaHHs:

1. [atite BU3HAYCHHS MIPaBOBITHOCHH. Slkumu O3HaKaMH BOHH
XapaKkTepu3yoThcs?

2.5xi Bu 3Haere HaAyKOBI MiAXOMW JIO PO3YMIHHS TIOHSATTS «IPABOBI
BIIHOCHHI.

3. 3a IKUMU KPUTEPIisIMHA 3IHCHIOEThCS KITacH(piKallis TPaBOBITHOCHH?

4. Po3kpuiiTe ropuinyHUiA 1 GaKTUYHUNA 3MICT MPABOBIAHOCHH.

5. TTokaxiTh CIiBBIAHOIIEHHS 3MICTY 1 CKJIay IPaBOBIIHOCHH.

6. 3 AKNX €JIEMCHTIB CKIIaIa€EThCS MPABOCYO’ €KTHICTD (i3MIHHX 0Ci0?

7. SIk CHIBBITHOCATBCS TIOHATTS «CYO’€KT MpaBay, «Cy0’€KT MPaBOBITHOCHH» Ta
«YYacCHHK MIPaBOBiTHOCHH»?

8. 1llo BuU3HAeTBCSI O0’€KTOM  MPABOBIAHOCHH 32  MOHICTHYHOI  Ta
TUTFOPATICTUYHOIO TEOPisIMU?

9.5xi eneMeHTH CKIAaJalOTh 3MICT CyO €KTHBHOTO IOPHUAWYHOTO TIpaBa Ta
Cy0’€KTHBHOTO IOPHIMIHOTO 000B’sI3Ky?

10. Jafite BH3HAa4YCHHS IOPUANYHOTO (aKTy, 3a SKUMH KpPUTEPiIMH BOHH
KIacuikyroTbes?

! Cyn, npaBooxopoHHi Ta mpaBo3axucHi opranu Ykpaiuu : asu. moci6. / [B. C. Kopanbcbkuii (kepiB. aBT. KOJek.),
B. T. Binoyc, E. ®. Jlemcekuii Ta in.] ; Bian. pea. 5. F0. Konapatees. — K. : FOpinkom Iatep, 2002. — C. 12.
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TEMA 10. IPABOBA ITIOBEJITHKA
Ipaxmuune 3nauenns NOHAMM «NPABOBOT NOBEOIHKUY € D060 KOMNICKCHUM,
OCKIbKU OOHOYACHO Haxedcums 00 @hinocoii npasa, coyionoeii i ncuxonocii. Lle
0coOUBULL BUO COYIATLHOI nOGediHKU ocobucmocmi abo epynu ocib 8i0nosioHo 00
YUHHUX Y CYCRITbCMBI HOpM npasd. Bio pieus 3ac60€HHs nowsmms, 03HAK, 6udie
npasogoi NoBeOdiHKU 3aNeXHCUmb YMIHHA 0COOU NPABUILHO OYIHIOBAMU NPAKMUYHY
cumyayilo ma peanizogyeamu i0N0GIOHY HOPMY.

10.1 IToHATTS, 03HAKH TA BUAY NPABOBOI MOBEIiHKH

VY HaykoBili miTepaTypi BBaXKaeTbCs OOIPYHTOBAHMM HA3MBATH COIIANbHOIO
MOBEJ[IHKOI0 BYMHKH JIOJICH, IO BHHUKAIOTh HA OCHOBI Pi3HWUX BHUJIB COIIANIBHUX
HOPM — Bijl 3BMYAiB JI0 HOPM TpaBa. BiAmoBiHO 10 Pi3HUX BUJIB COLIAILHUX HOPM
HOpPMAaTUBHA TIOBEIiHKA MOXK€ OYTH 3BHYA€BOI0, MOPAIBHOIO, KOPIIOPATHBHOIO,
pemiriifHol0 Ta iH. Pa3oMm 3 TmM ToOBeniHKa cy0’€KTiB MOXKe 3HAXOAWUTHCS 1 1032
MeXaMH ix i (BIIHOCMHU Ha MOOYTOBOMY DiBHI, IHAMBIyaJIbHI 3BUYKH).

Pi3HOBHIOM cowLianbHOI MOBEAIHKH € MPaBOBa MOBENIHKA, OCOOIMBOCTI 3MicCTy
SIKOT Tepe0aueH0 HOpMaMH TIpaBa, IO € KPHUTEPIEM OILIHKKA BUYMHKIB JIFONEH 5K
TakuX, 110 BiJNIOBiAIOTh YW HE BiANOBINAIOTH Horo mpaBmiaM. SIK 3a3HaYa€ThCS B
HaBYaNbHiN JiTeparypi, Oyab-sKa IOPUIMYHO 3HAUYYIIa TOBEAiHKa cy0’€KTiB mpaBa
(iHAMBiXyanbHUX YU KOJICKTHBHHMX) € IIpaBOBOI. BoHa mepembaueHa HopMaMu
IIpaBa, OLIHIOETHCS CYCIUJILCTBOM 3 ypaxyBaHHSIM HOro BHMOT i TSATHE 3a CO0OI0
IOpHMNYHI HACTiAKK (II0O3UTUBHI 200 HEraTHBHI) JJIsl Cy0’ €KTiB IpaBa’.

Takox iCHYIOTh ¥ 1HIII HAYKOBI MOTJISAM IOJ0 BU3HAYCHHS ITOHSTTS IIPABOBOI
noseninku. Hanpuxian, FO0.M. O6oporos, H.M. Kpecroscrka, A.®. KpkaHiBChkHit
ta JI.I. MaTBeeBa mij MpaBOBOIO MOBEAIHKOI MPOIMOHYIOTH PO3YMITH NepeadadyeHy
HOpMaMu OO0’ €KTHBHOTO MpaBa COLialbHY 3HAYYNIy CBiJOMO-BOJIBOBY HOBEIiHKY
IHAUBIAIB 200 iX 00’€HaHb, sKa, K MPAaBHJIO, CIPHYUHSE a00 3lIaTHA CIPHYUHHUTH
nesHi topuauuHi  Hacmigku’. HaTomicTh iHIIMI  yKpaiHCHKMH — HayKOBEllb
O.B. IleTpumvH npaBOBY MOBEAIHKY PO3TIANAE SK OyHb-SAKy OPHIMYHO 3HAUYITY
MOBEIHKY Cy0’€KTiB TpaBa (iHIUBiIyalbHUX YU KOJEKTHBHAX) .

OTXxe, MpaBoBa MOBEAIHKA — ye COYIAIbHO 3HAYUMA NOBeJiHKA CyO’€kmig y
Gopmi 0ii abo 6e3disnbHOCMI, KA KOHMPOIOEMbCS IX C8IOOMICMIO ma 607€0,
nepedbavena Hopmamu npasa i msacHe 3a C00010 NesHi OPUOUYHI HACTIOKU
2apaHmosani 0epiucasoio.

Crenudixa mpaBoBoi MOBEAIHKH PO3KPUBAETHCS B 11 03HAKAX:

1. Coyianvna 3nauumicms € ONHIEI0 3 OCHOBHHX O3HAK IIPABOBOI ITOBEMIiHKH.

! 3aranbHa Teopis AepkaBu i mMpasa : MiApyd. IS CTyA. IOpHA. BHIL. Hasd. 3akia. / [M. B.1Igik, O. B. [lerpummun,
JI. B. ABpameHKo Ta iH.] ; 3a pel. JOKT. fopuj. Hayk., nmpod. akax. AITpH Ykpainun M. B. IIBika, OKT. ropuj. Hayk.,
npod. akana. AIlpH Ykpaiun O. B. ITerpummna. — X. : TIpaBo, 2011. — C. 351 — 352; Teopist nep>aBu i npaBa : HaBd.

noci6. / [A. M. Konogniit, B.B. Koneitunkos, C.JI. JlucenkoB Tain.]; 3a 3ar. pexa. C.JI. JIucenkosa,
B. B. Koneitunkoa. — K. : FOpinkom Intep, 2002. — C. 233 —234.
2Teopis mepkasu 1 npasa. Jepkasuuii icnur: wmaBd. moci6. / [FO. M. O6oporos, H.M. Kpectoscbka,

A. ®. Kpmwxanisebkuit ta iH.]. — X. : Oniceeit, 2010. — C. 197.

3 3aranpHa Teopist AepKaBH i Mpasa : MiApYY. A8 CTy[. IOpMA. BUiL HaBy. 3aki. / [M. B.1lgik, O. B. Ilerpummn,
JI. B. ABpameHKo Ta iH.] ; 3a pell. JOKT. IOpuA. Hayk., npod. akan. AllpH Ykpainu M. B. LIBika, IOKT. 10puj. Hayk.,
npo¢. akax. AIlpH Ykpainu O. B. Ilerpummna. — X. : [paso, 2011. — C. 352.
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Bona mae aBi dopmu — coyianvry xopuchicmes (€ 6axxaHor ab0 HEOOXIITHOK ISt
(YHKIIOHYBAaHHSA CYCIIIBCTBA; TPOSBISETHCA y IPABOBIM aKTHBHOCTI CyO’€KTiB
MPAaBOBITHOCHH, 3/IaTHOCTI MIATPUMYBaTH KOHCTPYKTHBHI 3B’S3KHM B YCiX cepax
JKUTTSI CYCIUIBCTBA IUISIXOM YKJIaJaHHsS JIOTOBOPIB, y4acTi rpoMajisiH y BHOOpax 1o
MIPEICTaBHUIBKAX OPTaHiB BIaIH TOIIO) Ta COYIANbHY WKiOAUGicmb (MPOSIBISIETHCS B
raJbMyBaHHI PO3BUTKY MO3WUTHBHOIO TOTEHI[ialy TPABOBITHOCHH, BHKJIHKAE
HETaTHBHI EKOHOMIYHI, COI[IaJIbHO-TIOJIITUYHI, MOPAJbHO-TICUXOJIOTIYHI Ta iHII
HACTIAKH y BHITISAI aAMiHICTPAaTHBHUX IIPOCTYIIKIB, 3JI0YMHIB, HEBHKOHAHHS
[UBUTBHO-TIPABOBAX 3000B’s3aHb). ColliaibHa 3HAYMMICTH MPAaBOBOI TMOBEHIHKA
BUSIBIISIETHCA B ii 3[ATHOCTI BILTUBATH Ha CYCITiIbHI BiTHOCHHH, TOOTO 3MIHIOBATH iX.

2. Busignaemucs 30611 y (popmi 0itl yu Oe30isnvnocmi. [lpaBoBa OBEIiHKA MOXKeE
BIUIMBATH HA CYCIUIBHI BIIHOCHHY JIUIIIE TO1, KOJIM BOHA BUPaXA€EThCS 30BHI, TOOTO
Ma€ BIUIMB Ha IHIIMX OCI0 Ta CycmiJibHI BiAHOCHHM B Iiiiomy. Hampukman, nymku
0c000 HE MOXKYTh OyTH 00’€KTOM iHTENEKTyaJIbHOI BIACHOCTI (aBTOPCHKOTO TIpaBa),
nuiie iX MaTepiadbHUN BHTIISAA (TEKCT, BIpI, MAIOHOK TOIIO) MOXYTh CTBOPIOBATH
MOJIANTBII CYCHIBbHI BiTHOCHHHU.

3. Mae ceioomo-6onvosuti xapaxmep. JIronu MarOTh CBIIOMICTB 1 BOJIIO Ta 31aTHI
KOHTPOJIOBaTH  CBOIO  moBelmiHKy. Cy0’ekTH mpaBa TIOBHHHI  aJeKBAaTHO
yCBiZIOMITFOBaTH OOCTaBUHH, XapaKTep CBO€i MOBEIIHKH, IependadyaTH HACHTIIKH Ta
MaTH MOJKJIMBICTh 3/iHCHIOBATH CBOIO BOJIIO, CKEPOBYBATH CBOi BUMHKH, a TaKOX
HECTH 32 HUX BiATIOBINAIBHICTB.

4. [lpasosa peznamenmayiss € BXKIUBOK O3HAKOI NMPaBOBOI MOBEAIHKH. Jluie
OlocepeKoBaHa HOpMaMM IIpaBa MOBEOiHKA € TNPaBOBOIO. YMOBH Ta O3HAKU
MIPaBOBOI OBEIIHKH OMHICYIOTHCS B HOPMaXx IpaBa.

5. Cnpuuunsic 1opuduyni Hacaioku. SIK OIWH 3 BHUIIB FOPHIWYHUX (HaKTIB,
MpaBoOBa MOBEiHKA MPHU3BOAMUTH 0 BUHUKHEHHS, 3MiHM a00 MPUIMHEHHS MEBHHUX
IIpaBOBiAHOCHH. [IpaBOBMMHM HACHIAKAME Ha Ty 4H iHITy (OpMY IPaBOBOI ITOBEAIHKI
€ peakmis 3 OOKy AepXaBM y BUIVIAII 3a0XOYEHHS, CTUMYIIOBAHHS, OXOPOHHU
COLIIaJIbHO KOPHUCHUX BYMHKIB YM 3aCTOCYBaHHS 3aXOJiB JIEPKABHOTO MPHUMYCY i
FOPHIMYHOT Bi/ITIOBIJaBHOCTI 3 IIKimIUBi aii'.

6. l'apanmosanicme IpaBOBOI MOBEIHKY 3 OOKY IepkaBH. Llg o3HaKa mosmsrae B
TOMY, IIO caMe Jiep)KaBa BHCTYIA€ rapaHTOM IPABOMIPHOI MOBEMIHKH 1 Cy0’€KTOM,
3[aTHUM BiJ IMEHI CyCHiTbCTBA IPHBECTH B AI0 amapar MpUMYCY IS MPUTATHEHHS
70 BINNOBITAIBHOCTI 3a IPOTHIPAaBHY TOBeAiHKy. IIpaBomipHa TIOBeIiHKA
3a6e3neveHa rapaHTisiMi iHCTUTYLiMHUMY (JlepkaBHUI anapaT) i opUIMYHUMU >,

Knacudghikauia npasoeoi nosedinku:

1. Y 3anexncnocmi 6io kinbkocmi cyd’ekmig:

— iHOusidyanvbHa — TIOBEHIHKa OJHI€I 0coOM (BHKOHaHHSA (DyHKIIIOHATBHUX
000B’SI3KiB MpaliBHUKOM TOJIIIiT);

— KOJlekmu6Ha — TIOBENIHKA TPYIH 0cCi0 (3M0YMH BBAXKAETHCS BUMHEHHM 32
MONIEPETHBOI0 3MOBOIO T'PYIIOI0 0Ci0, AKIIO HOTo CIIIBHO BYMHWIIM JEKiJIBbKa 0Ci0

! Bonunka K. T. Teopis nepskasu i npasa : napy. noci6. / K. I'. Bomunka. — K. : MAVII, 2003. — C. 175 - 176.

2 3aranbHa Teopis JEpKaBU i MpaBa : MiApyd. AIA CTyA. KOpUA. BULIL. Haed. 3axi. / [M. B. Lgik, O. B. [letpuumn,
JI. B. ABpamMeHKo Ta iH.] ; 3a pell. JOKT. Iopu. Hayk., npod. akan. AllpH Ykpainu M. B. 1[Bika, JOKT. 10pH/I. HayK.,
npo¢. akax. AllpH Ykpainu O. B. Ilerpunmsna. — X. : IIpaso, 2011. — C. 352.
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(mBi abo Oinblie), sKi 3a34ajerigp, TOOTO 10 MOYATKY 3J0YHHY, JIOMOBUJIHCH IPO
crinpHe Horo BunHeHHs (4. 2 cT. 28 KK Ykpainn)).

2. YV gionogionocmi 00 eumoz Hopm npaea:

— NPaoMipHa — 3aCTOCYBaHHS MPAI[IBHUKOM IOl CrelialbHUX 3acO0iB s
IPUNMHEHHS MaCOBUX OE3MOPAAKIB;

— HenpasomipHa — 3aCTOCYBaHHS TPAI[IBHUKOM IO BOTHENAIBHOT 30poT pu
3HAYHOMY CKYITYCHHI JIFO/ICH.

3. Y 3anexscnocmi 6i0 xapaxkmepy oianvHocmi:

— il — KpaJiKKa;

— be30isibHicmb — HEHaJJaHHS IOTIOMOTH 0c00i, sika epedyBae B HeOE3[IeYHOMY
JUTS SKUATTS CTaHi .

4. 3a hopmoro 306HiuIHBOZ0 BUAGY:

— izuynorw (disnvricmy);

— ycHoto (8epbanvHoio),

— RUCBMOBOIO (OOKYMENMATbHOI0)®.

5. 3 ypaxysanuam couianvHozo 3micmy ma HWPUOUUHOT OUIHKU GUUHKY
cy6’ckma npaea:

— NpasoMipHa nogedinka — BIAMOBA y BUNHEHHI IIPaBOTIOPYIIICHHS;

— npaeonopyuterts — rpadix;

— 371082CUBAHHSL NPAGOM — 3TIOBKUBAHHS MOHOIIOJIBHUM CTaHOBHIIEM HA PUHKY
TOBapIiB;

— 00’ eKmusHo npomunpaere OisHHA — 3aCTOCYBAaHHS MPAIIBHUKOM IOJILIii
BOTHEIAIBHOT 3001 IS MPUITMHEHHS POTUIIPABHOT Jii.

Crig 3a3Ha4MTH, [0 B HOPMax IIpaBa 3/1eOLIBIIOr0 MOAETIOETECS HE MPaBOBa
MOBE/liHKA B LTOMY, a i eleMEHTH — IpaBoBi BUMHKH. IIpaBoBuWii BUHHOK — ye
OIAHHA, WO CKIA0AEMbCA 3 NEGHUX eNeMeHMi8, CYKYNHICMb AKUX YMBOPIOE 1020
cknad. CKIafOBHMH €JIEMCHTAaMH MpPaBOBOTO BYMHKY €: CyO0’€KT, CyO’€KTHBHA
CTOpOHA, 00’ €KT, 00’ €KTUBHA CTOPOHA.

Cy6’ekmom IPaBOBOTO BYMHKY MOe OyTH (i3uuHa 4 ropuaudHa ocoba (opraH
JiepKaBH, TPOMAJAChKe OO0’€IHAHHS TOIIO), KOTPi BHU3HAHI Ji€3NATHUMH Ta
JIETKTO3IaTHUMH, TOOTO 3MaTHUMH 3JIHCHIOBATH CBOI IpaBa Ta 00OB’S3KH, HECTH
OpUANYHY BiAnoBiganbHiCTh. Cy0’€KTH NMPaBOBOTO BUMHKY — 1€ Ti CyO’ €KTH, 3a
SIKIMH BHU3HA€TBHCS 3JAaTHICTH YCBIJOMIIIOBAaTH 1 CKEpOBYBaTH CBOi AHisHHS. Lo
KaTeropito cy0’€KTiB CKIIAIAfOTh TLNBKH ITPAaBO3ATHI OCOOH.

Cy6’ekmugHa cmopoHa NPAaBOBOTO BYMHKY BiZIOOpakye BHYTPIIIHE CTABICHHS
cy0’eKkTa 10 CBOTO IisSHHS Ta HOro HacmiakiB. [HakmIe kaxy4du, Cy0’ €KTHBHA CTOPOHA
€ TI€I0 YaCTHHOIO TPABOCBIIOMOCTI Cy0’ekTa, MmO Oe3MocepeHbO IOB’s3aHa 3
¢bi3rmgHOr0 (HOPMOIO iSHHSA 1 BKIIOYAE METY, MOTUB, IPABOBY YCTAHOBKY TOLIO.

06 ’exm TPaBOBOrO BYMHKY — L€ SIBHIA HABKOIMIIHBOIO CEPEAOBHIIA, HA SIKI
cupsiMoBaHi  JisHHA. OO’€KTOM IPaBOBOTO BYMHKY BHCTYNAIOTh CYCILIBHI
BIiJIHOCHHH, COLiaJIbHI IIHHOCTI.

O6’ckmueny cmopoHy TIPaBOBOTO BUMHKY YTBOPIOIOTH Ti CKJIQAOBi, II0

! Teopis nepxau Ta npasa : miapy4. / [€. O. I'ina, €. B. Binosbopos, A. M. 3aBanbhuii Ta iu.] ; 3a 3ar. pen. €. O. Tigu.
—K.: ®OIT O. C. Jlinkasx, 2011. — C. 352.
2 Ckaxyn O. @. Teopis seprkasu i npasa : migpyu. / O. ®. CkakyH ; niep. 3 poc. — X. : Koncym, 2001. — C. 415.
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XapaKTepU3ylTh GOpMY HOro 30BHIIIHBOTO BUPA3y: MisHHS (i 4u OE3HIsUIbHICTD,
3acobu i T. iH.), CyCIIUIbHE 3HAYYIIi HACHIAKH (KOPHCHI UM IIKiJUINBi), IPUIHHHUN
3B’130K MK JisHHAM i Horo Hacmigkom'.

10.2 IToHATTSA, 03HAKH Ta BUAU NPABOMIpPHOI MOBEAIHKH

IIpaBoMipHa TIOBEAiHKAa € BHAOM IPaBOBOI TMOBEIIHKH, K4, HA BIAMIHY BiJ
MPOTUIIPABHOT TOBEAIHKH, € COIliaJbHe KOPHCHOI, BiJIIIOBINA€ 3aKpIIICHUM Y
HOpMax IMpaBa MOAEJSIM MOBEAIHKH i Ma€ MO3UTHUBHI FOPUINYHI HACIIKH.

OCHOBHOIO OPHIWYHOIO O3HAKOIO IIPAaBOMIPHOI MOBEAIHKH € ii BiJIIOBITHICTH
HOpMaM Tpasa, TOOTO i MpaBOMipHICTb.

TepMiH «IIpaBOMIpHICTEY» Ma€ MIUPOKUH 3MICT i O3HAYAE:

— BIJIMOBIHICTH MOBEIIHKUA HOpMaM TIpaBa;

— OAMHUILIIO BHUMIpy, 3a JOMOMOIOI0 SKOI 3 HOIVISAY IpaBa JAa€ThCs OLIHKA
MOBEIHKH SIK TaKO1, 0 Ma€ MPaBOBY IPUPOLY;

—3JaTHICTh IIpaBa pETYJIOBaTH IICBHY MOBENIHKY CyO’€KTiB, a TaKOX
BIIACTUBICTS 1i€i MOBEJiHKY OYTH BPEryJb0BAHOKO IPABOBUMH 3aC00aMu>.

OpHak 1 y BU3Ha4€HHI IIbOTO MOHATTS B HAYII iCHYE IUTIOpaNi3M JyMOK. Bigrak,
Hanpukian, O.B. [lerpummH 3a3Havae, MO0 MpaBOMIipHA MOBEIIHKA — I BOJHOBA
MoBeJliHKa cy0’exTa npaBa (AisUTbHICTh YK OE3/ISUIBHICT), SKa BiAMOBIAA€ MPUITHCAM
MPaBOBUX HOPM, HE CYINEPEeYnTh OCHOBHHM MpPUHIMIIAM TpaBa i TapaHTYETbCS
nepxasoro’. Jlemo inute BusHawenns Hagac M.B. KpaBuyk, Ha mepeKOHaHHS KOTO
IpaBOMipHa IOBEJiHKAa — 1€ Taka IOBEAiHKAa, SKa HE CYNEpPEeuuTb IOPUANIHUM
HOpMaM a00 OCHOBHHM NPHUHIIMIIAM MpaBa MEBHOI JepKaBH, TOOTO Iie COIiaJIbHO-
KOPHCHA MiSUIBHICTH B iHTEpecax OuIBmIOCTI cycmimbeTBa®, VYV  CBOIO 4Wepry
I1.M. PaGiHOoBHY BimMidae, IO TpaBOMipHA TIOBEIIHKA — II€ Taki MisSHHA, SKI
BIIMOBIIAIOTh TPUNIMCAM IOPHIMYHUX HOPM 4YH IHIIMX HOPUIMUYHUX AaKTiB abo
KOHKPETHO-ICTOPHYHHUM 3arajlbHAM 1 Tajy3eBUM MPHUHIIMIIAM MpaBa MEBHOI JIepKaBU
a6o npasa MixHapoauoro’. Ha nporusary iomy, O.®. CKakyH po3risiiac e ABUIIE
SIK CYCIIJIBbHO KOPHUCHY INpPaBOBY MOBEIIHKY ocoOu (mist abo Oe3isuibHICTB), sKa
BiMOBi1a€ PO3MOPSIKEHHAM IOPUIUYHEX HOPM 1 OXOPOHSIETCS IEPKABOKO®,

TakuM 4YHHOM, Ha Halle MEPEKOHAHHS OUIBII BCEOXOIUTIOIOYHM € TaKe
BU3HAYCHHS: NPABOMIpPHA MOBEIIHKA — ye 6ud npagosoi nosediHKu, o
Xapakmepuzyemocsi  Coylanvbholo  Kopuchicmio abo donycmumicmio, 6ionogioac
inmepecam cycninbcme i Oepicasu ma  MOOENAM  MONCIUBOI  NOBEOIHKU,
3aghikcosaHuM 8 HOPMAX NPABA, MAE NO3UMUGHT IOPUOUYHT HACTIOKU, 2APAHMYEMbCS

! Teopist mepasu i npasa : HaBu. noci6. / [A. M. Kononiit, B. B. Koneituukos, C. JI. Jlucenkos Ta in.] ; 3a 3ar. pe.
C. JI. JIucenkosa, B. B. Koneitunkosa. — K. : FOpinkowm Intep, 2002. — C. 234 — 235.

2 Teopist Aepkasy i mpasa : HaBy. noci6. / [A. M. Kononiii, B. B. Koneifunkos, C. JI. Jlucenkos Ta i.] ; 3a 3ar. pea.
C. JI. JIucenkosa, B. B. Koneitunkosa. — K. : FOpinkom Intep, 2002. — C. 236.

3 3aranbHa Teopis JiepKaBU i Npasa : MiAPYY. JUIs CTyA. IOpHA. BUIL. Hasd. 3aki. / [M. B.Ilgik, O. B. Ilerpummun,
JI. B. ABpaMeHKO Ta iH.] ; 3a pell. JJOKT. IOpHI. Hayk., mpod. akax. AIIpH Ykpainu M. B. I[Bika, JOKT. IOpHI. HayK.,
npod. akan. AllpH Ykpaiuu O. B. Ilerpummna. — X. : Tlpaso, 2011. — C. 354.

4 Kpasuyk M. B. Teopist nepasu i npasa. [Tpo6iemu Teopii seprkasu i npasa : HaBd. noci6. / M. B. Kpasuyk. — 3-Te
BHJL., 3MiH. i fjon. — Tepromins : Kapr-6:ian, 2002. — C. 183.

5 Pa6inosuy I1. M. OcHOBH 3aranbHOT Teopii Mpasa Ta JepyaBy : HaBy. noci6. / [1. M. Pa6inosuy. — Buz. 10-¢, n0mos.
—JI. : Kpait, 2008. — C. 163.

¢ Ckakyn O. ®. Teopist neprkasu i mpasa : miapy4d. / O. ®@. CkakyH ; nep. 3 poc. — X. : Koncym, 2001. — C. 415.

219



3 6oky depacasu’.

OcHo6HI 03HAKU RPABOMIDHOT NOBEOTHKU:

— 8ION0GIOHICMb NOBEOIHKU HOpMAM Npasa — TOOTO JIOAWHA i€ MPaBOMIPHO,
SIKIIIO BOHA Ji€ y BIAMOBITHOCTI 10 HOPM MpaBa. |HKOIM TMpPaBOMIpHY MOBEIIHKY
TPaKTYIOTh SIK IOBEAIHKY, sIKa HE TOpyIIye HOpMH TpaBa. [IpoTe Take BU3HAUEHHS HE
JOCHTh TOYHO BimoOpaXkae 3MICT IIbOTO SBHUINA, OCKUIBKH IIOBEIIHKa, IO HE
MPOTUPIYUTH HOpPMaM TIpaBa, MOXKE 3MAIMCHIOBaTHCSA 1032 c(eporo TPaBOBOTO
pEryOBaHHS, Ta He OyTH IIPaBOMipHOIO;

— coyianbHo Kopucha — Tie JHii, IO BIANOBIAIOTE 00pa3y JKUTTS, KOPUCHI
(baxani), a iHKOJIM W HEOOXiJHI IJi1 HOPMAJILHOTO (PYHKIIOHYBaHHS CYCIILIBCTBA.
[lo3utuBHY pONb BOHA BiAirpac 1 A OCOOHCTOCTI, OCKUIBKH 3aBISKW i
3a0e3neuyeThCcs CBOOO/A, 3aXHUINAIOTHCS 3aKOHHI iHTepecH. CaMe uepes3 MpaBOMipHY
MOBE/IIHKY 3IMCHIOETHCS BIOPSAKYBaHHS CYCHUIBHHUX BiJIHOCHH, BOHA HEOOXigHA
JUIE HOPMAITBHOTO (YHKLIOHYBaHHS Ta PO3BUTKY CYCHUIBCTBA, 3a0e3ledye CTaH
IpaBONOPAAKY. BoHa € HaifBaxMBIMMM (hakTOPOM BHPINICHHS 3aBJaHb, IO CTOSTh
nepen cycninbetBoM. I[IpoTe coriaibHa poJib MPaBOMIPHOT MOBEAIHKH IOJIATAE B
3a0e3MeyeHH] He JHIIe CYCHiIbHUX NOTped, a i 3aJ0BOJIEHHI iHTEpeciB caMux
Cy0’exTiB mpaBoBHX JIiif. OCKITBKH CYCIHINBECTBO Ta JAep)kaBa 3aIlikaBlIeHI B Takii
MOBE/IiHIlI, BOHU MIATPUMYIOTH Ii OpraHi3allifHUMHU 3aX0JaMH, 33a0XOYYIOTh i
cTuMyIoI0Th. lii cy0’€eKTiB, SIKi MEPemKoHKAIOTh 3AIHCHEHHIO MPaBOMIpHUX Mii,
IPUIHAHSIOTECS IEPKABOIO;

— Ma€ c8i0OMO 801b06UIL XapaKkmep, BUPAKAETHCA B YCBIIOMIICHIH MOTHBAIil
MPaBOMIPHHMX BUMHKIB JUISl JOCATHEHHS MTOCTABJICHUX IIUICH;

— 30BHI supasicacmoca y euenadi 0ii uu 6e3disnvrHocmi, 3MIHCHIOEThCA y hopMax
peamizarii HOpM IpaBa — JOTPHUMAaHHI, BUKOHAHHI, BUKOPHCTaHHI (TpOMaasHaMN),
paB0O3acTOCYyBaHHI (ITOCaJOBUMHU 0CO0aMH );

— CHpUYUHAE 10pUOUYHI HACTIOKY, OCKUTBKU BUSBIIETHCSA B IOPUANYHHUX (haKTax
(TpaBOBCTAHOBIIOIOYMX,  HPABO3MIHIOIOYMX,  IMPAaBONPHUINUHAIOYHAX), IO €
NepeyMOBOIO MpaBoBigHOCHH. Ciii 3a3HAYMTH, 10 [IPABOBA MOBEIIHKA HE 3aBXKIH
BUKJIMKAE TIPABOBITHOCHHH;

— OXOPOHAEMbCA 0epaHcasoro 3a JOTIOMOTOI0 JIO3BUIBHUX, 3000B’SA3yI0UMX 1
OXOPOHHHX HODPM, CMUMYIIOEMbCs 32 TONOMOTOK  peKOMEHAAIWHHX 1
330X0YyBATBHUX HOPMZ,

Ilpasomipna nosedinka Micmunib 3a63#cou 06a MOMEHMU:

— iHopmayitinuii, TOOTO TOIH(POPMOBAHICTHL TIPOMAJASHUHA TPO  CBOL
Cy0’eKTHBHI TpaBa Ta IOPUAWYHI OOOB’S3KH. BakinnBoO € He JWIIe HasBHICTH
IIPAaBOBOTO MEXaHI3My 3aXHCTy IIpaBa Ha JIOCTYN IO TPaBoBOi iHpopmamii, a i
aKTHBHE BUKOPUCTAHHS HOTO rpOMaJITHAMH;

— nogedinkosuil, TOOTO YSBIGHHS TPO 3aKOHHI CHOCOOM  3AiHCHEHHS
Cy0’ €eKTHBHHUX TIPAB Ta FOPHIAMIHAX 000B’ A3KiB.

ITpaBomipHa IOBEIIHKA CKIATAETHCS 3 SNIEMEHTIB — MPABOMIPHUX BUYHMHKIB, IO

! Bonunka K. T'. Teopis sepskasu i npasa : Hasu. noci6. / K. I'. Bonunka. — K. : MAVII, 2003. — C. 176.

2 Teopis nepkaBu Ta pasa : migpyd. / [€. O. T'ixa, €. B. Binosbopos, A. M. 3aBaibhuif Ta in.] ; 3a 3ar. pea. €. O. Tigu.
—K.: ®OIT O. C. Jlinkasx, 2011. — C. 353.

3 Ckaxyn O. @. Teopis seprkasu i npasa : migpyu. / O. ®. CkakyH ; niep. 3 poc. — X. : Koncym, 2001. — C. 416.
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MaloTh CYCHUILHO KOPUCHMW xapaktep. Ilepml HiX BigOyBalOThCS BYHMHKH,
BHHUKAIOTh X MOTHBH — CHOHYKaJbHa NPHUYUHA A0 il (0e3IisUIbHOCTI), J0Ka3 Ha
KOpUCTh came Takoi Aii. MOTHBM BU3HA4alOTh NPABOBY YCTAaHOBKY — IPABOMIpHY 1
HENpPaBOMipHY. Y HHUX BHSBISETHCS COIiaJibHA 3PUIICTh 1 IOPUIUYHA TPAMOTHICTb,
PpiBEHB IIPABOCBIIOMOCTI OCOOH.

Momueu npagomipnoi nogedinku ocodou MOXyTb OYTH PISHUMHU:

— IIEPEKOHAHICTh Y CIIPABEUIMBOCTI Ta KOPUCHOCTI HOPM IpaBa;

— BIMOBIJANBHICTH MEPe]] CYCIIBCTBOM 1 Iep)KaBOIO 332 BUNHKH;

— YCBIIOMJICHHS TPOMAJISTHCEKOTO 000B’SI3KY;

— eroiCTUYHHIA 0COOHMCTHUH 1HTEpEC;

— BUMHEHHS 3BUYHMX I OCOOM JIiif;

— IIparHEeHHS TiATH 5K YCi;

— OCTpax mepeJ BiJNOBiJAIBHICTIO Ta iH.

[IpoBixHe Micie B MOTHBAxX MOBEIIHKH JIOJIEH MOCIAAI0Th MOTPEOH Ta IHTEPECH.

3 ¢opMyBaHHAM IpPOMaJISTHCHKOTO CYCIUIBCTBA 3MIHIOETHCS 3MICT METOJIB, IO
crpsiMOBaHI Ha (OpPMYBaHHS B HACEJICHHS COLIAJIbHO-aKTUBHOI, IPaBOMipHOL
MOBEIIHKH, IO mepeadavyac BUKOPUCTAHHS TaKUX Memo0ié 6naugy — nepekoHanms,
npasose UX08AHH, NPOPINAKMUKA NPABONOPYULEHD.

B ropunuyHiii HayKoBi# iTepatypi iCHye TUTFOpaii3M MOTJISIIIB 11010 KPUTEPiiB
oy TpaBoMipHOi moBediHKH. OTXe, PO3TISIHEMO OCHOBHI MiACTaBH PO3MOALTY
i€l TOBEIIHKY HA TaKi BHAM:

1. 3a cgpeporo cycninvhux gionocun:

— eKOHOMIYHI,

— NOJIIMUYHI,

— coyianbHi mowo.

2. 3a 306niunbo10 popmoro euparcennsn (00’ €KMUGHOIO CIMOPOHOIO):

— 0is (OisbHicmy);

— 6e30isnbHicmb.

3. 3 mouxu 30py paxmuunozo 3micmy npagoGioHOCUH:

— OIAAHMA, WO CHPAMOBAHT HA BUKOPUCTNANHSA CYO EKMUBHUX NPAB,

— OIAHHA, WO CNPAMOBAHI HA BUKOHAHHA IOPUOUUHUX 0008 A3KI8.

4. 3a npuuunamu eungy:

— N0BEOIHKA, 3yMOGIEHA HYMPIUHIMU NPUYUHAMU I nOMpedamu;

— noeedinka, 3yMoéneHa 306niwmHiMu obcmasunamu’.

5. 3a cmynenem axkmusenocmi npouecy 3aiyuenHs ocobucmocmi y npasoee
pezyniosanns:

— CcoyianbHO-NPABo8a AKMUeHIiCMb (AKMUBHO NPasosa NosediuKd, Npasosa
aKmueHicmyv) OCOOHUCTOCTI SBIISIE COOOI0 HANBHIIMIT PiBEHb IPABOMIPHOI MTOBEIIHKH.
Ile wHacamnepen inimiatuBHa moBediHka. CollianbHO-NPABOBA  aKTHUBHICTH
BU3HAYAETHCS  BHCOKMM  pPIBHEM  IIPaBOCBIIOMOCTI, TIJIHMOOKOI  IPaBOBOIO
MIEPEKOHAHICTIO, CBIZIOMO MPUIHATOIO Ha ce0e rOTOBHICTIO BUKOPHCTOBYBATH HaIaHi

! Teopist meprasu i npasa : HaBy. noci6. / [A. M. Kononiii, B. B. Koneituukos, C. JI. Jlucenkos Ta in.] ; 3a 3ar. pe.
C. JI. JIucenkoBa, B. B. Koneitunkosa. — K. : IOpinkom IuTep, 2002. — C. 237; KpaBuyk M. B. Teopis nepxasu i npasa.
IIpo6aemu Teopii nepkaBu i npasa : HaBu. noci6. / M. B. KpaBuyk. — 3-te Buz., 3MiH. it nomn. — Tepuomins : Kapt-
Omanm, 2002. — C. 183 — 184.
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[PABOM MOXIIMBOCTI, TBOPYO KEPYBATHCS HUMH Y CBOEMY IIOBCSKICHHOMY JKHTTI.
Taka nroqUHA HE JIUIIE camMa IIOBOJUTHCS MPAaBOMIPHO, alle 1 1HIIMM aKTUBHO Hajae
MO3UTHBHUHI NPUKIAL;

— 36UyHA NnpasomipHa noeedinka. CigyBaHHS 3aCBOEHUM IPABOBHM ilesM i
NPUHIMIAM € Ui JIONUHH B 0araThbOX BHIAQNKaX TaKWM, IO c€amMoO CO0OI0
posymietsest. JltoguHa, SK BigoMO, BHOWpAe HAWOLNBIN JOIIIBHHA MPAKTHYHO
BHIIPABJaHWH BapiaHT TOBEIIHKK. 3BMYKA HEMOB 3BUIBHAE OCOOHUCTICTH BiJ
0araTopa3oBOro 3BEpPTaHHA [0 CBOEI CBiOMOCTI, BiA MOOYIOBH HOBOi MOJIEINi
noBeniHkH. [IpaBoBi 3BHYUKHM SIK ITOBENIHKOBI DPETYJSTOPH BIIrpaloTh 3HAYHY
CYCIIUTBHY POJIb Y MPOILIECi CTAHOBJICHHS MIPaBOMIPHOT MOBEIIHKH;

— kongopmicmcoka  nogedinka. KoHPOPMICTCbKY TOBEHIHKY  Bigpi3HSIE
MIPUCTOCOBHUIITBO, TTACHBHE MPUIHATTS iCHYIOYOTO MOPSIKY, BIICYTHICTH BIACHHX
MO3UIIH, MiANOPSAAKYBaHHS TICHXOJIOTIYHOMY THCKY. [HAMBIN TpHiiMae IMO3HUIiI0
rpynu, 100 YHUKHYTH KOHQIIKTY 3 Heto. HuMm kepye OaskaHHS YHUKHYTH OCYIKEHHS
3 OOKy KOJEKTHUBY, CTpaX YTpaTHUTH JOBipY ONM3BKHUX, OakKaHHS 3aCITy)KUTH
CXBaJIEHHS THX, 3 KUM BiH ITOB’S3aHMH OCOOMCTICHHMHM BigHOCHMHaMM Ta iH. I Bce-
TaKu COLIaJbHO-TIPABOBHI KOH(OPMI3M y IIJIOMY BU3HAETHCS CYCIIIBHO KOPUCHUM
SIBHIIIEM, OCKUTbKU 1HIUBI JOTPHUMYETHCSI BUMOT ITPABOBUX HOPM.

— MapeinanbHa nosedinka. BoHa BIiIOMBAE CTaH 1HIWBINA, IKUH 3HAXOJUTHCS HA
MEXi aHTUTPOMAJCHKOTO MPOSBY, IO HPU3BOAUTH IO IMPABOMOPYIICHHS, OIHAK
TaKUM HE CTa€ B CHTY MEBHHUX MPUYHH i 0OCTaBHH (3arpO3H MOXKIMBOTO TIOKapaHHSI,
BJIaCHOI BUTOJM BiJ IPABOMIPHOCTI, CTpaxy ocyay 3 OOKy KOJEKTHBY, TPYIIH,
HaHOJIMKYOTO COLIATBHOTO OTOYCHHS W 1HIIUX CTPUMYIOUYHMX MPHUYKH). MapriHaibHa
MOBEJ[iHKA € TIPAaBOMIPHOK, OCKUIBKHA 0C00a, IO BITHOCHUTHCS N0 MPABOBUX BHMOT
OCYJUTHBO, BCE-TaKW HJe Ha IXHE HOTPUMAaHHA. Y TPaBOBOMY IUIAHI MapTriHAIBHICTh
XapaKTEepPU3Y€EThCS MPOMDKHUM, IMEPEeXiJHUM CTAaHOM MiX TPABOMIPHOK i
HPOTUIPABHOKO TIOBEIHKOIO .

6. 3a xapaxkmepom npaeosux npunucie:

— coyianbHo HeobXiOna (Hanedicna) (3aKPIILTIOEThCS B IMIIEPATUBHUX HOPMAX SIK
000B’s13KH Ta 3a0€31edy€eThCs JePrKaBHUM IPUMYCOM);

— coyianvho donycmuma (Modiciuga) (3aKpiIuTIOETHCS B IUCTIO3UTHBHUX HOPMax
SIK TIpaBa Cy0’€KTa, a He sIK HOro 3000B’si3aHHS, peai3yeThCsl BIMOBIAHO A0 HOTO
BoIi (iHTepecy) Ta 3a0e3MeuyeThCs AePKABOIO):

* badcana (BCTyN 10 NDTIO0Y, OCKap KEHHsI HEMTPaBOMIPHHX JIill MOCATOBUX OCi0
Ta iH.);

* nebasicana (po3aydeHHs, CTPalK, IPOTECT TOMIO)>.

7. 3a popmansno-ropuouunumu oznaxamu. Sk Gpopma pearnizamii mpaBa BoHa
KIacu}ikyeThesl 3 TOUKH 30py ii BIIIOBIIHOCTI OCHOBHHUM CHOCOOAM BIUTHBY IIpaBa
Ha CyCITIbHI BIIHOCHHH 1 MOAUTAETHCA Ha aKTUBHI dopmu pearnizaiii mpaBoMipHOT
MTOBEIIHKH:

— GUKOHAHHSL FOPUIMYHUX 000B’S3KIB,;

— guKopucmanHs cy0’ €KTUBHHX TIPaB;

! Bonunka K. T. Teopis sepskasu i npasa : nasu. noci6. / K. T'. Bonunka. — K. : MAVII, 2003. — C. 177 — 178.
2 Ckaxyn O. @. Teopis seprkasu i npasa : migpyu. / O. ®. CkakyH ; niep. 3 poc. — X. : Koncym, 2001. — C. 418.
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— 3acmocyeaHHs HOPM TpaBa yIMOBHOBWKEHUMH Cy0’ekTamu abo ii mMacHBHY
dopmy — dodeporcanns 3a60pOH, MO MICTATH 3a00POHAOYi HOPMH IIpaBa’.

8. 3a cmaenennam 0o wpuouuHuX HacnidKie, HA SIKI po3paxoBye ocoba (Oaxae
4yu He Oakae iX JOCATTH, Ma€ UM HE Ma€ TaKOi METH B3araji) MpaBOMipHa MOBE/IiHKA
MOJIUTAETHCS Ha:

—jopuouyni  euunku (Cy0’€KT Mae HaMip Ha peajizaimilo  O0yab-IKOTO
cy0’€EKTHBHOTO TIpaBa);

— inousioyanvhi 10puouyHi akmu, KOTH BOIA Cy0’€KTa HE CIpSMOBaHA HA
HACTaHHs TMO3WTHUBHHUX IOPWIAWYHUX HACTIAKIB Ui HBbOro. ToOTO me QakTudaHe
(dizuune gisiHHA (IHOUBIAYyaJIBHUHN aKT), 3A1HCHEHUI 0e3 SKOICh KOHKPETHOI MPaBOBOi
METH, KOJIM IIi HACIiJKN BCE X JJIsI HbOTO HACTAIOTh (HAIPHUKIAJ, aBTOPCHKUN TBIp
MOPOJKY€E HOTO aBTOPCHKI MpaBa, HAOyTH sSKWX BiH HE HaMaraBscs, ajie JepikaBa
rapaHTye BU3HaHHS i 3aXMCT LUX IIpaB)>.

9. 3a cmaesnenHam deprcasu 00 RPABOMIPHOI HOBEOTHKU:

— cxean0eanbHa (HaIPUKIIa, HAsBHICT Y OCOOM ITOBHOI CEpeaHBOI OCBITH);

— 3a0x0uy6anbHa (HAPUKIIAL, CIUIaTa KOMYHAIIBHUX HOCIYT 0 BCTAHOBJICHOIO
JaTd € MiACTAaBOI Ul MOAAJIBIIOrO 3a0XOYEHHS Yy BUMIAAI TapudHOI 3HMKKH Ha
HACTYITHUH MICSIIIb);

— donycmuma (HAIIPUKIAJ, MisIbHICTh YHCICHHMX TPOMAJCHKHX OpraHizarlii
«3a iHTepecaMm», BiPaBIeHHs PENIriHUX KyJIbTIB) .

Ocobnueocmi, w0 3yMOIIOIOML YMEEPOHCEHHA NPACOMIDHOI NO6eOIHKU 6
AKocmi HOpMuU Jcummas 0114 OilbULOCMi HACENCHHA:

— pO3BHHEHA CKOHOMiKa, JOCTATHS MJIsi 3aJOBOJICHHS JKHTTEBHUX MHOTPeO
TpOMAJISIH;

— CHCTeMHE IpaBOBE 3a0e3MeUeHHS PO3BUTKY OCOOH;

— TOJIOJIAaHHS PO3PUBY MiX OiTHUMHM i1 OaraTHMHU NPOIIAPKAMH HACEJICHHS;

— 3BEICHHA 10 MiHIMyMy 0e3po0iTTs;

— BUKOHAHHS COIIaJIbHUX MPOTPam;

— aBTOPUTET BJIajH, 33 YMOBH, 1110 BOHA HE Oy/ie MaHIITyJIFOBaTH 3aKOHOM;

— CcTaOUIBHUI AEMOKPATHIHUH TONITHIHUH PEKUM;

— CTBOPEHHS IIIJTICHOI TpaBoBOi 0a3W opraHizamii Ta HisIBHOCTI CYIOBOI
CHUCTEMH, OPTaHiB IOCTHIII1 Ta IPABOOXOPOHHUX OPTaHiB;

— IoJiep KaHHs 3aKOHHOCTI BCiMa MOCaIOBUMHU 0COOaMH Ta TPOMaJIsTHAMH;

— BHCOKHIA piBEHb TIPaBOBOi KynbTypu®.

Pa3oMm 3 nuMm cimijn Bkazatu W Ha JAesKi 0COOJMBOCTI MPaBOMIpPHOI MOBEIIHKU
MPaliBHUKIB TOMILii SK O0COONMBUX CYO’€KTiB TpaBa, SKAM 3aKOHOM HaJaHO
Jiep KaBHO-BJIaIHI TOBHOBaKCHHSI.

! 3aranbHa Teopis mepkaBu i mpasa : MiApyd. NS CTyA. IOpUA. BHWL. HaBd. 3aki. / [M. B. Igik, O. B. [letpuumun,
JI. B. ABpaMeHKO Ta iH.] ; 3a pell. JOKT. IOpHI. Hayk., mpod. akax. ATIpH Ykpainu M. B. I[Bika, JOKT. IOpHJI. HayK.,
npod. akax. ATIpH Vkpainu O. B. Ilerpunmna. — X. : ITpaso, 2011. — C. 358.

2 3aranbHa TEOpis JIEpKABU 1 Npasa : MiAPyd. JUIs CTY/. IOpHA. BUIL. Hasy. 3aki. / [M. B.IIgik, O. B. Ilerpuimun,
JI. B. ABpaMeHKO Ta iH.] ; 3a pell. JOKT. Iopui. Hayk., npod. akaa. AllpH Ykpainu M. B. I[Bika, JOKT. I0pH/. HayK.,
npod. akan. AllpH Ykpaiuu O. B. ITerpummna. — X. : Tlpaso, 2011. — C. 359.

3 Kpasuyk M. B. Teopis nepxasu i npasa. [Ipo6iemu Teopii seprkasu i npasa : Had. noci6. / M. B. Kpasuyk. — 3-Te
BHL., 3MiH. i non. — TepHomins : Kapt-6manm, 2002. — C. 184.

4 Teopis nepxasu Ta ipaBa : migpy4. / [€. O. T'ixa, €. B. Binossopos, A. M. 3aBabhuit Ta in.] ; 3a 3ar. pen. €. O. Tigu.
—K.: ®OII O. C. Jlimkas, 2011. — C. 356.
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I[IpaBomipHa noBeaiHka npauniBHUKIB moJiiuii — ye cykynnicmo 6uuHkie, wjo
8i0nosioaioms HOpMam npasa, 6a3VIomMvcsi HA NEPEeKOHaHHi 6 HeobXionocmi ix
3axucmy, 8i0obpaicac no3umusHe cyo cKmugHe cmagieHHs NpayieHuKie noaiyii 0o
HOpM npasa, yinHocmell, wjo 2apaHmoBani 0epicagoio ma CAPIMOBAHI Ha peanizayiio
nomped 2poMAadsIHCbKO20 CYCNIIbCMEA Wo00 OXOPOHU Npas i c80H00 MOOUHU ma
2POMAOSHUHA.

Jlns 3a0e3nedyeHHs SKICHOTO BUKOHAHHS NpAalliBHUKAMW TOMIMIl MOCaJ0BUX
000B’s13KiB, peami3amii HaZaHWX iM 3aKOHOM IIpaB, JOTPHUMAaHHS IIPABOOOMEKEHBb

Sk Bxke Oysno 3a3HAYEHO BHINE, MPAIiBHUKU TOJIIIl € HOCiAMHU mpodeciitHol
paBoCBigOMOCTi. B 0CHOBI MoTHBAIlii IPaBOMipHOT MOBEAIHKH MPAMiBHUKIB MOJIIIiT
JISKATh B MIEPIIY Yepry Pi3HOTO POy CIyKOOBi MOTPeOH, 3aKpilIeHi y BiAMOBITHUX
HOpMax mpaBa. Y mpodeciiiHiii AiSIBbHOCTI NPALiBHUKIB MOMILIl MOMITHUMH
YHMHHUKAMH, II0 MOTHBYIOTH iX TOBENIHKY, BUCTYMAIOTh TaKi KaTeropii sk Hakas,
000B’S30K, IO OMOCEPEIKOBYIOTHCSA 1 HOpPMAaMH IIpaBa 1 HOpPMaMH Mopawi, i
€JIEeMEHTaMH MPaBOBOi CBIZOMOCTI.

Oco0nuBe 3HA4YEHHS ISl MOTUBAIIIT TPABOMIPHOI MOBEAIHKH MalOTh MOPAIbHO-
npagogi enacmueocmi ma AKOCMI RpayiGHUKA nOAiYil, WOro BHYTPINIHIH
NICUXOJIOTTYHUI cTaH. Bka3aHi KOMIOHEHTH BKIIIOYAIOTh:

— BiIHOWmIEHHS 70 Ciy)X00BOi MisIIBHOCTI Ta OKUTTS B LUIOMY, IO
XapaKTepU3y€eThC BUCOKMM DIBHEM CBiOMOCTI, MOPSIHICTIO, IMBUTI30BAHICTIO 1
MIPaBOMIpPHICTIO;

— 1m1aHoOJIMBE BITHOIIIEHHS JIO TpaBa sIK 10 abCONOTHOI IiHHOCTI, Onara, Ge3
SIKOTO HEMOXJIMBO ¢()eKTHBHO i IUBIIII30BaHO BUPIIIYBaTH HAMCKIATHINI JKHTTEBI
mpoOJieMH, SK JI0 CaMOTO TapaHTOBAHOTO CIIOCO0Y, IO MOKIMKaHWH 3a0e3MeunTH
rpaBa Ta CB00OJIM 0COOH, 3aXUCTHUTH ii BiJl MPOTUIIPABHUX MOCSTaHb;

— IMBiTi30BaHe 1 MmIAaHOONMBE BIAHOWICHHS JO TpaB 1 CBOOON JIOJWHU Ta
rpOMasIHUHA K 0 CBOIX BJIACHHX Ma€ Ui TPANiBHHUKIB MOJNIIIl IPHHIUIIOBE
3HAYCHHSI, OCKUIBKM TYT HAHOUIBIIO MIpOI PO3KPUBAETHCS ICTUHHHHA XapakTep
B32a€EMOBITHOCHH MiX TIpoMaasHamu (0co00I0) i MPaBOOXOPOHHHMH OPTaHAMH SIK
crerdiYHIMI OpraHaMH PaBOBOI IePIKaBH;

— BIJMIOBiJAJIbHE CTaBJIEHHS 1O CBOTO CIIy’)X00BOro 0O0OB’s3Ky (TIOCaJOBUX
¢byHKOil), 6€3 90ro HEMOXKIUBO peaabHO 3a0€3IEUNTH IpaBa Ta CBOOOIH IIOAWHH i
TpOMaJTHUHA, 3aKOHHICTH 1 TPABOIIOPSIOK Yy CycHinbeTBi. [Ipn 1iboMy HempuitHATHA
OyIp-sika KopropatuBHa (TpYIlOBa) BiANOBINANBHICTh, II0 Ma€ aMOpPaJbHHIA,
MIPOTUIPAaBHUN XapakKTep;

— BHKJIIOYHO TIPaBOMIpHE BiHOIIEHHS JI0 BHOOpPY CIOCO0iB, IPHHOMIB, 3aC00iB,
IO JISKaThb B OCHOBI JOCSTHEHHS, peaji3alii BIANMOBITHUX CITy>KOOBHX ILiieH i
HaMipiB;

— IyXOBHY 1 IICHXOJIOTi4HY CTIiMKICTh M0 OyIb-SKHX CIIOKYC, MO>JIHBOCTI
IIBUKOT HAXKMBU 1 30aradcHHs, MO MPUIYCKAE BUMHECHHS HEMPABOMIPHOTO IiSTHHS,
BiJXWJIEHHS BiJl BUMOT HOpPM IIpaBa, MOpaJli Ta IPaBOBOTO ifeany;

— JIOCTaTHBO PO3BUHEHI TOYYTTS TiAHOCTI, YeCTi, COBICTi, CaMoOIIOBard, IO
yTpuMy€e 0co0y Bix 3miCHEHHS aMOPAJIBHUX 1 IPOTHIIPABHUX BYMHKIB Ta AisHb, IO
3aBJIal0Th 30MTKY 0C001, CYCIIJIbCTBY, IEPKaBi;
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— maHoOIMBE CTABJICHHS JI0 JICPKAaBHUX OpPraHiB, MPAaBOOXOPOHHHX OpPraHiB Ta
X NPEeACTaBHUKIB, PO3YMIHHS TOTO, IIO CIIy>KOOBHI MiAPO3MiN, B SKOMY IPaIliBHHUK
BUKOHY€ T0CaqoBi (QYHKLII — CKIaJoBa YacTHHA MEXaHI3My Jep)KaBH, 3a
e(eKTUBHOI (YU MPOOJIEMHOK) MiSTIBHICTIO SKOT WIEHH CYCIIJIbCTBA OI[IHIOIOTH
JEpKaBy B ILIOMY, BU3HAYAIOTH CTYIIIHE 1i cTarycy'.

OCHO6HI Hanpamu CMUMYNIO6AHHA NPAGOMIPHOI NOGEOIHKU NPAYIGHUKIE
noniyii:

— BIOCKOHAJICHHSI TPaBOTBOPYOCTI y cdepi MpaBOOXOPOHHOI JisNTBHOCTI
(YCyHEHHS IPOTHPIY i IPOTAINH Y IPaBOBHX aKTaX, JOTPHUMAHHS iX iepapXii);

— CTBOPCHHS 1 NMPAaKTUYHE BIPOBAKEHHS CHCTEMHU HEOOX1IHOTO MaTepialibHOTO
Ta MOPAJbHOTO CTUMYIIOBAHHS MisTIBHOCTI MPaliBHHUKIB MOMiLii 3 ypaxyBaHHAM
XapaxkTepy i 0co0IHBOCTE BUKOHYBAaHHX HUMH CITy’)KOOBUX 000B’SI3KiB;

— po3pobKa JepKaBHOI MporpamMH MPOTUAIl 3JI0YMHAM 1 KOpPYyHIii B
MIPaBOOXOPOHHUX OpraHax;

— BIIOCKOHAJICHHSI CHCTEMH HAJlaHHS COLIAIbHO-TIPABOBUX MUIBI MpaliBHUKAM
MO Ta YJIeHaM X ciMeit;

— Oprasizamisi 1 MpOBeIeHHsS Ha HaJEKHOMY piBHI NMPAaBOBUXOBHOI pOOOTH 3
0CO0OBUM CKJIAZOM;

— MiIBUIIEHHS. OCBITHBOTO, KYJBTYPHOTO 1 HpOQECIHOro piBHS MiArOTOBKH
TpaliBHUKIB TOJIIIT;

—3MiHa CHUCTEMH OI[iHKH isSUTBHOCTI TONINii Ta TOCHJICHHS KOHTPONIO 3a
JIOTPUMAHHSM 3aKOHHOCTI B TisTTbHOCTI MPAI[iBHUKIB MOJIII1.

3MII[HEHHIO 3aKOHHOCTI, TPaBOMOPAAKY Ta JAMCUUIUIIHM, a BiJNOBIIHO 1
MOTHBAIi{ IpaBOMipHO! MOBEAIHKM IPAIiBHUKIB IMOMINii CHPUATUMYTH IMIO3UTHBHI
3MiHHU B TPOMaJICEKOMY JKHUTTI.

10.3 IToHATTA Ta BUAU NPABONOPYILIEHb

[IpoTunpaBHa TMOBEOiHKA SK BHJ TPAaBOBOi TMOBEHIHKH € aHTHUIIOJIOM
MIPaBOMIPHOT TOBE[IHKH.

Y Teopii nepxkaBu Ta TpaBa KOXKEH aBTOp [Ja€ CBOE BU3HAUCHHS
MIPaBOIOPYIICHHS, X04a B 3arajlbHOMY BOHH CITIBIIQJal0Th: NMPABOTIOPYIICHHS — IIe
CyCIiJIbHO HeOe3rneyHe abo CyCHiIbHO-IIKIJIMBE MPOTHIIPABHE BUHHE JisSHHS (IIist
abo Oe3mismpHICTB) JemiKTo3JaTHOi oco0H, 3a sKe mepemdadeHa HOPUANYHA
BIINIOBINAJBHICTE  3TiAHO 3  YMHHEM  3akoHomaBcTBOM  (O.®. CkakyH);
MPaBOIOPYIIEHHS — II€ CYCNUIbHO HeOe3NeyHe, BUHHE JisiHHS JETiKTO31aTHOTO
cy0’exkra, sKe cymepeunTs BHMoraMm mnpaBoBux Hopm (M.C. Kenbmas,
O.I'. MypammuH).

MoeMO BHU3HAYUTH MPABONMOPYUIEHHSI 5K GUHHE, NPOMUNPAGHE, CYCRIIbHO
Hebesneune uu CycninbHo wkionusee OisinHa (0is uu 6e30isibHicmyb) 0eNiKmMo30amHo2o
cyb’ekma, wo mscHe PUOUYHY 8i0N0BIOATbHICIb.

BuzHaueHHs paBOMOPYIICHHsI BKa3ye Ha Taki HOTO 03HaKu:

— Ma€ NpoOMunpasHuUll, HeNnpagoOMIpHUIl xapakmep, TOOTO CyIepeYnuTh HOpMaM

! JleBuenko A. A. MoTuBalys MpaBoBOTO MOBENEHHUsS COTPYAHUKOB OPraHOB BHYTPEHHHMX J€N : IHC. ... KaHIMAaTa
ropuz. Hayk : 12.00.01 / JIeuenko Anekceit AHatombeBnd. — Poctos H/J1, 2002 — 188 c.
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IpaBa, YMHUTHLCS BCYIIEpEY MpaBy, € CBABULISAM Cy0’€KTa; SBISE COOOI MOPYLICHHS
3a00pOH, 3a3HAUCHHX Y 3aKOHAX 1 Mi3aKOHHHUX aKTaX, HEBUKOHAHHSA 00O0B’S3KIB, IO
BUIUIMBAIOTh i3 HOPMAaTHBHO-IPAaBOBOIO aKTa, aKTa 3acTOCYBaHHS HOPM IIpaBa abo
JIOTOBOPY, YKJIaA€HOTO Ha OCHOBI 3aKOHY;

— Ma€e cycniibHo wiKionusull (HAIPUKIaM, IPOTyi,) abo cycninbho nebe3neunuil
(TTocsiTaHHA Ha JKUTTS JIOAWHH) xapaxmep. CyCHiIbHA IMIKIUTHBICTE (IIPOCTYIOK) i
CycCliJibHa HEOE3MeYHICTh (3JI0YMH) — OCHOBHA O0’€KTHBHA O3HAKa, IO BiJpi3HSE
IpaBOMIpHY MOBEAIiHKY Bix HempaBoMipHOi. IOpuawdHMI acHmeKkT IIKiZIMBOCTI
BUPAXXA€ThCA B TOPYNIEHHI Cy0 €KTUBHHX IOPHAMYHUX TIpaB i 0OOB’S3KiB abo
MEPeIIKo/Ii iX BUKOHAHHIO, MaTepiajbHUIA — y 3alO/(iTHHI YYaCHUKY MPaBOBIJIHOCHH
MaTepiaJbHUX a00 MOpAIIbHUX 30UTKIB;

— supasicacmoca 8 noeedinyi — TMPOTUIIPaBHIl mii (kpajixkka, po30iif, Hakerl,
o0Opa3a) abo Oe31isIbHOCTI (Heq0aTIICTh, IPOTYJI, 3AIMIICHHS 0COOH B OE3MOMIYHOMY
ctani). JlyMKH, HamipH, NEpEeKOHAHHs, SIKi 30BHI He BUSBIIINCSA, HE BU3HAIOTHCS
YUHHAM 3aKOHOJIaBCTBOM 00’€KTOM IepeciinyBaHHs. [IpakTrka mepeciigyBaHHS 3a
1HaKOMUCIICHHS € BUSBOM PENPECUBHOI CYTi TOTATITAPHOTO PEKUMY B JICPIKaBi;

—Ma€e  CBI0OMO  604bO8Ull  Xapakmep, TOOTO B MOMEHT BUYMHEHHS
IPaBOIOPYIIEHHS 3aJeXHTh BiX BOJI Ta CBIJOMOCTI YYacHUKIB, IepeOyBae Imif
KOHTpOJIEM iX BOJII Ta CBIIOMOCTI, 3MIIHCHIOETHCS HUMH YCBIJJOMJICHO i JOOPOBIUIBHO.
BigcyTHicTh CBiTOMOCTI Ta BOJi € IOPHOUYHOIO YMOBOIO, 32 SKOIO MiSHHS HE
BH3HAETHCS TPABOMOPYIIEHHSM, HABITh SIKIIO BOHO M MajoO MIKI[UMBI HACIIIKH.
[IpaBonopyLIeHHSIM BU3HAETHCS JIMIIE HEMPaBOMIpHE NiSTHHS JENiKTO34aTHOI ocodu
(MasomiTHI Ta AYIIEBHOXBOPI JICTIKTO3JaATHUMHU HE BBAKAIOTHCS);

— € eunnum. [IpaBONIOpYIICHHSAM BU3HA€ThCS JIMIIE BUHHE MiSHHS, TOOTO Iif,
sKa BHPa)Ka€ HETaTUBHE BHYTPIIIHE CTaBICHHS IPABOIOPYIIHHWKA 10 IHTEpeciB
JIIOJICH, 3aBJIa€ CBOEIO i€l (4M OE3MisIbHICTIO) 30MTKH CYCHUIBCTBY 1 JepiKaBi,
MicTUTh BHHY. BuHa — me ncHXidHe CTaBIeHHS OCOOHM IO CBOTO MisHHA i Horo
HaCTiJKIB. YCi CYMHIBH IIOJO JOBEAEHOCTI BHHH OCOOM TIIyMadsAThCS Ha ii KOPUCTh
(ct. 62 Koncrutyuii Ykpainn);

— € Kapaxum, TOOTO CIPUYUHSE 3aCTOCYBAaHHS IO MHPABOIOPYIIHHKA 3aXOMiB
JIEPKaBHOTO TPUMYCY, 3aXO0JIB FOPUIUYHOI BiIMOBIMAIBHOCTI Y BUTIISII T030aBJICHB
0COOMCTOT0, OpraHi3alliiHOrO 1 MaTepiaIbHOTO  XapakTepy. 3acTOCYBaHHS
JIEpKaBHOTO MPUMYCY A0 MPABOTIOPYIIHHKA Ma€ Ha METi 3aXMCTUTU MPaBOMOPSIIOK,
mpasa i cBOOOIM TPOMAJISH.

BigcyTHicTh 3a3HaueHUX O3HAK HE JIO3BOJIAE PO3IJISIIATH  JISTHHS — SIK
MIPaBOTMOPYIICHHS.

IOpuanaHO-3HaYy I 03HAKK TIPABOIIOPYIICHHS Y3aTAIbHIOIOTECS B KOHCTPYKIIIT
CIOPUIMYHUH CKIIAJ IIPaBOMIOPYILICHHS.

Opuanynmii  ckaax  npaBonoOpyLleHHS — ye  cucmema — O3HAK
npasonopyulents, HeoOXiOHUX i 00OCMamHix 015 3ACMOCY8AHHS 3AX00i8 IOPUOUUHOT
8i0N0BIOATLHOCI.

Mo 1opuduunozo cknady npagonopyuieHHA HanNelHcamp:

1. Cy6’exm npasonopyuwiennsi — 1€ IETMKTOCIPOMOXHA 0c0o0a, sKa cKoila
npaBonopyuieHHs. Hero moxe OyTu:

— iHougidyanvHutl cy6’ekm — ¢izuyHa ocoba, SKa € OCYJHOK Ta Jocsria
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MeBHOTO BiKy. Di3MYHMX OCIO MONUISAIOTH HA T'POMAJsH, OCiO 0e3 rpoMajsHCTBA,
IHO3eMHHX TpOMasIH. PO3MIAmaoTh Takok NHpUBaTHY 0coly, CIykOoBy o0co0y,
criemianbHui cy6’exT. OCyaHiCTh (Pi3MUHOT 0COOM XapaKTEepPHU3YEThCS THUM, IO BOHA
pO3yMi€ XapakTep CBOiX il 1 MOXKE KepyBaTH HUMH,

— Konekmuenull cy6’€km TPaBOMOPYIICHHsI, HUIM MOXe OyTH IopHIamdHa oco0a,
JepKaBHUI OpraH, TpoMajJChka OpraHi3allisi TOIo, Ail KOXKHOTO 3 SKHX TOB’s3aHi 3
KOJICKTUBHUM BUHECCHHSM DIillICHb.

IOpunnuHMYy BIACTUBOCTSIMU Cy0’€KTY TPABOMOPYIICHHS €: MPaBO3JATHICTb,
JE3IATHICTD, JENIKTO3IaTHICTh, SIKa BU3HAYAETHCS JOCSITHEHHSM OCOOOI0 MEBHOTO,
MPSIMO BU3HAYEHOTO B HOpMaXx IMpaBa BiKy IOPHUAWYHOI BiAMOBIAAIBLHOCTI, TA CTAHOM
OCYIHOCTi, IO € 3aTHICTIO O0COOM YCBIIOMJIIOBATH CBOI [Ilii B MOMEHT CKOEHHS
MIPABOIIOPYIICHHS Ta KEPyBaTH HUMH.

3a pi3Hi IpaBONOPYUICHHS IOPUINYHA BiINIOBIIAIbHICTh HACTAE 3 PI3HOTO BIKY:

—3a KpUMIHAJbHAM 3aKOHOAABCTBOM: 3 16 pOKiB, 3a TDKKI 3JI0YMHH — 3
14 pokiB;

— 32 aJIMIHICTPaTUBHUM 3aKOHOAABCTBOM: 3 16 pOKIB;

— 32 TPYIOBHM 3aKOHOJIABCTBOM: 3 16 pOKiB, B OKpeMuX BUMagkax — 3 14 pokis;

— 32 HUBLUIFHIM 3aKOHOJABCTBOM: 3 14 pOKiB.

Jlesiki MOCTITHUKKM BUOKPEMITIOIOTh CHeyianbHi 03HAKU Cy0’eKTa (CremianbHui
cy0’€eKT):

— TPOMaJISTHCTBO;

— mocaioBa ocoba;

— BICBKOBOCITYKO0O0BEIIb;

— dax;

— 0c0o0JIMBO HEOE3MEUHUH PEIUANBICT;

— 0co0a, sika Bij0yBa€e oKapaHHs y BUTJISA1 T030aBICHHS BOJI,

— oco0a, sIKa MiUIATae IPU30BY HAa CTPOKOBY BiICBKOBY CIIyXkOY;

— MpamiBHUK TPAHCIIOPTY;

— YJIeH BUOOPUYOT KOMICif]

— pOIVHHI BiTHOCHHH (6aThKH, AiTH)'.

Cy0’ekTaMH ~ KpUMIHQJBHOTO,  AWCHMIUIIHAPHOTO  Ta  MaTepialbHOTo
MPABOMOPYIIEHHS. BUCTYNAKOTh TiMbKU (i3U4YHI 0COOHM, HMBUILHOTO — (i3WYHI Ta
IOPUINYHI 0cO0H, aIMiHICTPaTHBHOTO B OUIBIIOCTI BUIIAAKIB — (i3udHI 0colu, ane B
JeSIKMX BHIAJIKAX 1 FOpuaudHi ocoou. FOpuaniHi 0coOu He MOXKYTh OyTH Cy0’ €KTaMu
KPUMIHAJIILHUX 3JI0YMHIB. 3a3BUYail Cy0’€KTaMH € TO0CafoBi O0COOM MiANPHUEMCTBA,
opraHizalii Y1 yCTaHOBH.

2. 06’ exm npagonopyuienns — 1ie TEBHI OJlara 4 COIiaJibHI I[IHHOCTI, Ha SIKi
MOCATAE MPABOMOPYIICHHS (HAMPUKIAJ, MaTepialibHI Ta JYXOBHI IIHHOCTI, YeCTb,
TiHICTB, )KUTTS, 310POB s JIIOJMHH, BIACHICTb, IepKaBHA Oe3IeKa, 110 3aXUIIAI0THCS
HOpMaMH TIpaBa, TOIIO).

B ropuamuHiil niTepaTypi pO3IISIIAalOTh 3aralbHMN, POJOBHH (BHAOBHH) i
6e3nocepenHiii 00’ €xT:

! Teopist neprxasu Ta npasa : niapyu. / [€. O. Tina, €. B. Binosbopos, A. M. 3aBanbuuii Ta in.] ; 3a 3ar. pex. €. O. Tiau.
—K.: ®OII O. C. Jlimkas, 2011. — C. 367.
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— 3a2anvbHull 00’ekm — e Ti CYCHIUIbHI BIIHOCHHH, SIKi OXOPOHSIOTHCS TIPABOM 1
SKAM TPaBOIOPYIIEHHS 3aBHae IMKOAW. Hampukinan, TepuTopianbHa IiTICHICTE
JIepKaBH, cycrijibHa Oe3neka, MOJITHYHUI Ja;

— pooosutl (6udosuti) 06’ekm TPABOTIOPYIICHHS — 1€ MEBHE KOJIO OJHOPIAHUX
BiJTHOCHHH, SIKHM 3aBJA€ThCS mKkona. Hanpuknaa, MaitHO;

— besnocepednimu 06’ekmamu € CyCIiJIbHI BITHOCHHHU 3 NPUBOAY KOHKPETHHX
MaTepiadbHUX (MaifHO, I[IHHI Manepu TOIO) Ta HeMaTepiadbHUX (KHTTS, 3I0POB’S,
9ecTb 1 rigHicTe (i3mdHOi ocoOm, IimoBa pemyTamis IOPHAWYHOI ocobm) Omar y
pi3HHX cdepax XHUTTS CyCIIGCTBA 1 BINNOBIMHI iM TpaBa Ta 3aKOHHI iHTEpecH
cy0’€KTIB MpaBa: MaifHOBI, TPY/IOBI, MOJIITHYHI T iH.

VY nmeskux MpaBONOPYIICHHSX BUAULIOTH MPEAMET MPaBONOPYIIECHHS, TOOTO
MarepiaiibHe 611aro, 3 MPUBOIY SKOTO 3AiHCHIOETHCS IIPABOIIOPYIIICHHS.

3. Cyb’ekmusHa cmopona npasonopyuieHHs — 1€ CYKYIHICTh O3HaK, sKi
XapaKkTepu3yloTh Cy0’€KTUBHE (BHYTPIIIHE) CTAaBJICHHS OCOOHM 1O CBOTO MisSHHS Ta
HAOT0 HACHIJIKIB.

Os3nakamu (enemenmamu) cy0’€KTHBHOI CTOPOHM € BHHA, MOTHB 1 MeTa.
lonoBHUM KpHTEpieEM € 6uHa, M KOO PO3YMIIOTh IICUXIYHE CTaBICHHS OCOOU 0
CKO€EHOTO. Buninstors iBi hopmu BUHU — HaMip (YMHUCeN) i HEOOEpekKHICTh. 3aJIeKHO
BiJl BOJILOBOT'O KPUTEPiO HAMip MOXe OyTH IPSIMUM 1 HETIPSMHM.

Hpsmuii namip (ymucen) Mae Micle, KOJIM 0cC00a YCBIIOMIIIOE CYCHiTBbHY
HeOe3MeKy CBOTO MisTHHS, ependadae Ta 0akae HaCTaHHS HACIHIIKIB CBOTO JIisTHHSI.

Henpsamuii namip (ymucen) mae Micue, KOJIU 0co0a YCBIIOMIIIOE CYCHUIBHY
HeOe3MeKy CBOrO [isHHS, Mependadae Ta CBIJIOMO JOINMYCKAa€ HACTAHHS HACIiIKiB
CBOTO JTiSTHHSL.

HeoOepexnicTh  Texx Mae aBI  (GopMH — 370YMHHA  (TIPOTHIIPaBHA)
CaMOBIICBHEHICTb 1 3JI04MHHA (TPOTUIPABHA) HEAOATICTb.

3nouunna (npomunpaena) camosnegnenicmby ~Mae Micie, KOIH o0coda
nependadae HACHIIKA CBOTO JiSHHS, ajie JISTKOBa)KHO PO3PAaXOBYe Ha 3aroOiraHHSA
uux HachiakiB. Hampukinana, Boaii mepeBHINyE MIBUAKICTb, OJHAK PO3PAXOBYE B
Oynb-sIKHii MOMEHT 3aralbMyBaTH H YHHUKHYTH HeOa)KaHUX HACIIIKIB, ale HE BCTHTA€
OT0 3pOOHTH 1 3aBJAE TUICCHUX YINKOJKECHb MIIIOXOY, a00 K 3aBJac MaiHOBOT
LIKOM iHIIUM YYaCHHUKaM JIOPOKHBOTO PYXY.

3nouunna (npomunpasna) neobanicms Mae Micue, KO ocoda He mependadae
HETaTHBHUX HACHIJIKIB, aJie MOTJIa 1 MOBHHHA OyIa mepen0oadnTy.

Mema — ue ysBa ocobu, KOTpa CKOila NPaBONOPYIIEHHS, IIOIO Oa’kaHOTO
pe3yabTaTy, 10 SIKOTO BOHA MparHe.

Momue — 1ie BHYTPIIIHI IIPOIIECH, IO BiOOPaXKAIOThCS Y CBIZIOMOCTI OCOOH Ta
CIIOHYKAIOTh ii 0 CKOEHHSI IPAaBONIOPYIIICHHS.

MotuB 6:m3bK0 HaONMMKAETHCS 10 MPOBHHU, alie Lie He TOTOXHI KaTeropii. Bin
BIUIMBA€ HA CBIJIOMICTB JIFOJIMHH, 3YMOBIIIOE XapakTep ii i, popMye crpsMOBaHICTh
BOJIi, BU3HAYAE 3MICT MPOBUHH.

MortuB i MeTa OJIHM3bKi 32 3HAUSHHSM. SIKIIO MOTHB MOKa3ye, SKUMHU (aKTOpaMH
KepyeTbesi 0c00a, CKOIOIYH MPAaBOTIOPYIISHHS, TO METa BH3HAYa€ CHPSMOBaHICTh
IISTHHS TIPAaBONOPYINHHMKA, WOro HAHONMMK4MH pesynbTar, TOOTO Te, OO YOro
MIPaBOMOPYILIHHUK MParHe, Y40ro Xo4e JOCSTTH.
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4. O6’ekmusHa cmopoHa NPasonopyuieHts — 1e CyKyIHICTh 30BHIIIHIX O3HAK,
10 Horo XapakTepu3ytoTh. Jlo 00’ €KTHBHOI CTOPOHNU NIPAaBOMOPYIICHHS HATICKHUTb:

— nistHHA (Y BUTIISAL T um Oe34isUTbHOCT);

— IPOTHIIPABHICTH ((OpMaNILHUH aCIIEKT);

— HACIIJKY JisTHHS (3MiCTOBHUI acTeKT);

— MIPUYMHHUH 3B’ 30K MK JISTHHSIM 1 HACHIAKaMH, sIKi BOHO CIIPHYHHSE;

—wMmicue, wwac, cmocid, 3acoOu, OOCTaBUHH Ta CHUTyallii CKOEHHS
MPaBOTIOPYIICHHS .

Jlis — akTHBHA TOBEJIHKA JIIOJMHU, KA YCBIJIOMITIOE CBOi BYMHKH 1 37aTHa
KepyBaTH HUMH, OXOIUTFOE HE TUIBKM PYXJIMBI MPOILIECH Tijla caMoi JIFOJWHU, alie i
MIPOIIECH, IO KEPYIOTHCS JTFOANHOIO.

bBe30isibHicmp — aCUBHA TIOBEIIHKA JIFOIUHU, TOOTO HEBUKOHAHHS THUX i, AKi
oco0a 3000B’s13aHa OyJia i MOTJIa BHKOHATH B KOHKPETHUX YMOBAaX.

CyChijlbHO IIKiJUIMBI HACHiAKM — L€ Ti HEeraTWBHi 3MiHH, SIKi HACTaroOTh,
3aBJAIOTHCS 00 €KTY TMOCSTaHHS (CYCITIIBHUM BiTHOCHHAM, IO OXOPOHSIOTHCS)

Tpuyunnuii 36’230K SIK O3HaKa 00’ €KTUBHOI CTOPOHU CKJIATy MPaBOMOPYIICHHS
Ma€ MiCIle TOAi, KOJH IIKIJIWBI HACHiAKA 00’ €KTMBHO IOXOIATH Bix maHol
IIPOTHUIIPABHOI JIi1 UM Oe3MisTBHOCTI.

KoxHe mpaBomopyieHHs] BUMHSETHCS B IEBHOMY MiCLli UM KiTbKOX MiCLUIX,
MeBHUH MPOMIKOK dacy, NeBHiIH O0OCTaHOBLI, THM 4YH IHIIUM crmocoOoM, 3a
JOTIOMOTOI0 THX YW IHIIMX 3ac00iB. YCi i 03HAKH — CKIIAJIOBI YaCTHHU 00’ €KTUBHOT
CTOPOHHM CKJIaly IpaBonopyueHHs. OfHi 3 HUX MaloTh JOCUTh BAXKJIMBE 3HAUCHHS 1
MpsAMO  Tepe10avaroThCsl 3aKOHOM, IHINI BpPaxOBYIOThCS SK JIOJATKOBI B XOJi
MIPOBAKEHHS CIIPaBH.

Y 3anescuocmi 6i0 mozo, uu noe’azyemuca 3aKiHUEHHA NPACONOPYUIEHHA 3
HACMAHHAM CYCRIIbHO Hebe3neunHux (WKiOnueux) Hacaiokie OiaAHHA abo Hi,
PO3PI3HSAIOTH:

1) mpaBOMIOPYIIEHHS. 3 popmanvHum CKIa0om, UIA SKOTO 00OB’S3KOBOIO
03HAKOK 00’ €KTUBHOI CTOPOHU € JIUIIIE CYCIIBHO HeOe3neuHe (IIKiIUBE) isTHHS;

2) IpaBOMOPYIICHHSI 3 MamepiantbHuM CKIA0OM, SKE BBRKAECTHCS 3aKiHUCHHM 3
MOMEHTY HACTaHHS 3a3HAYCHHUX y HOPMI CYyCIIBHO HeOe3neuHuX (UIKiIIHBHX)
HACII/IKiB.

CKknad npagonopyuienns, O3HaKy SKOTO KOHKPETHO TependadeHi BiqIoBiTHOO
HOPMOIO TIpaBa, € €IWHOI0 Ta TOJIOBHOIO MiZICTABOIO IOPUIMYHOT BiIOBITaTLHOCTI.

3a CBOEIO HOPUIUYHOI MPHUPOJIOD MPABOIOPYIICHHS — 1€ MOHSTTS OJHOPIAHI,
OITHAK TIPOSIBU iX Yy CYCHUIPHOMY JKUTTi HaJ3BHYallHO PI3HOMAaHITHI, OCKINBKH L€
CKJIaIHI IOpHINYHI (DakTH, MI0 MalTh KilbKa O3HAK (CTOpPiH). Y 3B’S3Ky 3 IHUM
0CcO0JIMBOTO 3HAYCHHSI HA0YyBae Kaacugixayia npasonopyuiets.

1. 3a zany3amu npaga po3pizHIIOTH:

— KPUMIHANbHI,

— AOMIHICMPamueHi;

— YUBINbHI;

! 3aranbHa Teopis mepkaBu i TpaBa: (OCHOBHI TIOHATTSI, KATeropii, MpaB. KOHCTPYKIIil Ta HayK. KOHIEMII) : HaBY.
noci6. / [O.JI. Komunenko, O. B. 3aituyk, A.Il 3aenp Ttain.]; 3a pen. O.B.3aituyka, H. M. Onimenko. — K. :
TOpinkom IuTep, 2008. — C. 286 — 287.
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— mpyoosi;

— ¢inancosi;

— npoyecyanvHi ma iHwi nPagonopyULeHHs.

2. 3a xapaxmepom HOPMAMUGHO-NPABOEO20 NPUNUCY PO3PIZHAIOTH:

— mamepianvhi;

— npoyecyanvHi.

3. 3a cgheporo cycninvrux 6i0HOCUH PO3PI3HSIOTH BIIHOCUHU B:

— eKOHOMIYHI,

— noaimuynii;

— eKoN02IYHIlL,

— coyianbHo-no6Ymositl;

— OCBIMHbLO-HABYATNLHI MA THUWUX CPepax.

4. 3a cy6’exkmamu IpaBONIOPYIICHHS MOAUISIOTHCS Ha:

— @uuUHeHi @izuunumMu ocobamu, SIKi BUCTYMAIOTh Cy0 €KTaMH MPAKTUIHO BCIX
BUAIB mpaBonopymeHb. OKpiM TOro, BOHHU € BUKIIOYHHUMH CYy0’ €KTaMu
KPUMiHQJIBHUX 3JI0YUHIB;

— GUUHEHI OpUOUYHUMU ocobamyu SK TIPUBATHUMH, Tak 1 myOmigyHEMHU.
IOpunuyHi 0coOW 32 YMHHUM JAENIKTHUM 3aKOHOJABCTBOM HECYTh KOHCTHUTYIIHHY,
LMBIJBHY Ta aMIHICTPaTHBHY BiANOBIJAILHICTD;,

— guuHeHi Odepoicasoro. Takuii BUCHOBOK BHIUIMBAE 3 OTJISAy Ha aHalli3 HOPM
mpaBa, 3akpimreHux y cr.3 Koncrurynii VYipaiam. OCKinbKM yTBepIXKEHHS 1
3a0e3MeyeHHs] npaB i cBOOOJ JIOAMHM 1 TPOMAISHUHA € TOJOBHUM OOOB’SI3KOM
Jlep’KaBM, TO MOr0 HEBHKOHAHHS YW HEHAJIe)KHE BHKOHAHHS OCTaHHBOTO MOXKE
KBaNi(iKyBaTHCh SK KOHCTHTYIifHE IpaBonopymieHHA. CBOEPITHOIO IOPUIUIHOIO
TapaHTI€I0 HAJISKHOTO BUKOHAHHS JIEP)KaBOIO B3SATOTO Ha ceOe 000B 3Ky € IPaBUIIO,
3TiJHO 3 SKUM «JIepKaBa BiJIOBIJIa€ Mepel JIFOINHOIO 3a CBOIO JisUIbHICThY. JlepkaBa
MOX€ BHUCTYHAaTH i cy0’e€KTOM MiXHApOIHOI BiIIIOBIJaTBbHOCTI B pa3i MOPYIICHHS
CBOiX KOHBEHIIIHMX 3000B’s3aHb y Taly3i HpaB JIOAWHMA. Tak, 3rimHO CT. 53
KoHnBeHIIiT npo 3aXxucT mpaB JIOJUHH | OCHOBOIOJOXXHUX CBOOOJ KOXHA JepiKasa,
sika mignucana o KoHBeHIio, B3sla Ha cebe 3000B’s13aHHST BUKOHYBATH PIllICHHS
€Bporneiicekoro Cyay 3 mpas JIOIWHH, a TIO CYTi HECTH IOPUANIHY BiIMOBiATBHICTH
3a BUMHEHE MPABONOPYIIEHHS |,

5. 3a 06’exmamu nocazanna NpaBONOPYIICHHS NOAIIAIOTHCS HA!

— 30YUHU NPOMU HCUMMA MA 300P0O8 5 0CODU;

— 3104UHU NPOMU OOGKINISA, 3N0UUHU NPOMU O0BKINIA,

— 304UHU NPOMU BNACHOC;

— aOMiHICMpamueni NPAGONOPYUIeHHA, WO NOCA2AIOMb HA  2POMAOCLKULL
NOPAOOK [ 2DOMAOICHKY Oe3neKy,

— AOMIHICMPAmMuUGHi  NPaAGONOPYUIeHHs, WO NOCA2AI0OMb HA  6CMAHOGIEHUL
NopAOOK YNPAGLIHHS MA iH.

6. 3a cmynenem cycninbhoi Hebe3neku, MO € 30BHIMIHIM BHPAXKCHHSIM
HETpaBOMipHOi MOBEAIHKH PABOMOPYIICHHS, HOAUISIOTHCS Ha:

! Teopist iepxaBH i mpaBa : HaBY. MOCI6. VIS TATOT. 0 J€pK. iCIUTY / KOJ. aBT., KEp. aBT. KOJ. KaH. IOPUI. HAYK
A. 1. Ceparok. — 2-e BUA., O i mepepo0. — Juinponerposesk : JJAYBC, 2010. — C. 159 — 160.
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— npocmynku (WKIONUGI NPABONOPYULEHHSL),

— 3104UHY (Hebe3neuHni NPagonopyuens).

Buenuii I1.M. PabiHoBu4 pae Take BH3HAUEHHS 3JOYMHY — 1€ BYHHCHE
JIEMIKTO3JaTHUM CYO’€KTOM BHHHE CYCIIBHO HeOe3INedHe JisHHA, 3a00pOHEHE
KPHMiHAIbHUM 3aKOHOM ITiJl 3arPO30K0 TIOKAPAHHS 33 HOro BUMHEHHS ',

IpocTynok (MpoBUHA, NETIKT) — 11 PaBONOPYILICHHS, SIKE 3aBJa€ MIKOAY 0co0i,
CYCIIIJIbCTBY, JI€PKaBi, 3[IHCHIOETBCS B PI3HUX CPepax CyCHUILHOTO KUTTS, M€ Pi3Hi
00’€KTH BIUIMBY Ta IOPUANYHI HacTHiAKH. I[IpOCTYTIOK € CyCHiTbHO MIKiIIINBHM, ale He
€ HeOEe3MeYHUM JJTs CYCITUIHCTBA Ta HOT0 WICHIB.

Po3pi3HAOTE Taki BUIM MPOCTYINKIB:

— KOHCmMumyyitini — CyCIiIbHO WIKIIJIMBI MPOTUNPABHI BYMHKH, SIKi 3aBIAIOTH
IKOXy TMOPSAKY OpraHizamii Ta JisUIBHOCTI OpraHiB BIagW Ta YIPABIiHHA,
KOHCTUTYLIHHUM IpaBaM Ta CBOOOAaM TIpOMAJsH, aje HE MArTh O3HAK CKIaay
3I0YHHY;

— aominicmpamueni — 1ie TPaBOMIOPYIICHHS, SIKi TOCSTAlOTh Ha TPOMAJICHKHUI
abo Jep)KaBHUH TIOPSIIOK, CYCHiIbHI BIJHOCHHH y cdepi Iep>KaBHOTO YIpPaBIiHHS,
BiTHOCHMHHM Yy c¢epi BHKOHABYO-PO3MOPSAAYOi [JisUTBHOCTI OpraHiB JepiKaBu
(TTOpyIIeHHS TIPaBHJI MIPOTHUIIOKEKHOT OE3MTEKH, MUTHUX MPABUII TOIIIO);

— YUBIILHO-NPABOGI — 1I€ TIPABOTIOPYIICHHS y cepi MaiHOBUX 1 MOB’A3aHUX 3
HUMH OCOOHMCTHMX HEMalHOBHX BiIHOCHH, SKi BHHHKAaIOTh MiX Cy0 €KTaMu Ta
CKJIAJIaf0Th Ul HUX MaTepiajibHy YH IyXOBHY LIHHICTH (HANpHKIAl, HEBUKOHAHHS
3000B’s13aHb 32 IUBLIBHO-IIPABOBUM JIOTOBOPOM TOIIIO);

— oucyuniiHapui — CYCHUJIbHO IIKIJUIMBI BYMHKH, SKi 3aBIAIOTh IIKOIY
BHYTPIIIHBOMY ~PO3MOPSAKY MiSUIBHOCTI IINPHEMCTB, YCTAHOB, OpraHi3amiit
(HampWKian, HEBHUKOHAHHS 4YM HEHANCKHE BHKOHAHHS TPYAOBHX OOOB’S3KIiB
MpaIiBHUKOM TOLIO).

3anescno 6i0 xapakmepy yusinbHO-nPABOBO20 NOPYULEHHS PO3PIZHSIIOTD:

— 00206IpHI npasonopyuients, ki OB’ sI3aHi 3 TOPYIICHHSIM 000B’SI3KiB CTOPIH
LUUBLIBHO-IIPABOBOTO JOTOBOPY;

— 103a00206IpHi  NPaAsonopyulenuss, SKi TOB’s3aHI 3 HENOTPUMAHHAM YH
HEBUKOHAHHSM BUMOT IIMBIJIbHO-TIPABOBUX HOPM;

— npoyecyanvHi — 1€ TPaBONOPYLICHHs, $Ki MOCSATal0Th HAa BCTAHOBJICHI
3aKOHOM HPOLELYpPH 3AIHCHEHHS IPABOCY IS TOIIO (He3 ABJIEHHS CBiKa 10 Cyay)>.

Bapto 3ragatu mpo MizKHAPOIHI MPaBOMOPYIIEHHS, i/l IKUMA MU PO3yMi€MO
0110 abo 0e30iAnbHICb CYO '€KMi6 MIJNCHAPOOHO20 NPaAsa, Wo cynepeyams HOPMAam i
NPUHYUNAM  MIHCHAPOOHO20 Npasa abo 61ACHUM 30008 SI3aHHAM I 3an00il0Mb
WKOOY [HWOMY cy0’ekmy, epyni cy0’€ekmie MidCHApOOHO20 npasa abo 6CbOMY
MINCHAPOOHOMY CRIBMOBAPUCTIEB) .

Buou mincnapoonux npasonopyuiens:

— MIHCHAPOOHI 3104uHY — HATIPUKIIAZ, pabOTOPTIBIA, MiPaTCTBO, MiKHAPOXHHUN
TEpOPH3M Ta iHIII;

! Pa6inosuy I1. M. OcHoBM 3arajibHOT Teopii mpaBa Ta gepskasy : HaBy. noci6. / I1. M. Paginosuy. — Bua. 10-¢, 10moB.
— JI. : Kpait, 2008. — C. 188.

2 Teopis nepskaBu i mpaBa. Akanemiunuii kype : miapyud. / [O. B. 3aituyk, A. I1. 3aeus, B. C. XKypascbkuii Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimenko. — 2-e Buz., nepepo®. i ronos. — K. : FOpinkom Iutep, 2008. — C. 491.
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— MIJICHAPOOHT  Oenikmu (Npocmynku) — HANPUKIAL, MOPYIIEHHS TOPTOBUX
3000B’sI3aHb.

VY meskux KpaiHax BHIULIOTH CIMAMYCHI NPA6ONOPYULeHHs — IPABOTIOPYIICHHS,
KapaHi Juine B pa3i 3AiiCHEHHS 1X HEMOBHOJITHIMU (BXKHMBaHHS CIIMPTHUX HAIOIB,
nepeOyBaHHS 11032 JOMIBKOIO B HIYHHH Yac, MPOTYIIH 3aHATH Y IIKOJI).

Ha Harire nmepexoHaHHs, OKPEMO CITiI PO3TIISHYTH MUTAHHS IIOJ0 OCOOIHMBOCTEH
TaKoi MPaBOBOI MOBEIIHKM SK 3JIOBXXHBAHHS NMPABOM Ta 00 €KTUBHE TMPOTHIIPABHE
IiSHHS.

3/10B:KMBaHHS TIPABOM — e 0COONUBUIL 8UO NPABOBOI NOBEOIHKU, WO NOJIAAE Y
BUKOPUCMAHHI CYO €EKMOM Npasa ceoix npae y Hedo380JleHi Cnocobu, wo cynepeians
COYIANbHOMY NPUSHAYEHHIO NPAsd, BHACTIOOK 4020 3a80ar0OmMbCa 30umku (WKooy)
OKpeMmill 0cobi, Cycnitbemey ma 0epicasi.

TIpoTumnpaBHiCTh MOBEMIHKH MPH 3JI0BKUBAHHI TPABOM IOJISTAE B CYNEPEUHOCTI
HE CTIIBKY 3aKOHY, CKUTBKU TIpaBaM Ta iHTepecaM MPaBoONOPYIIHHKA.

IMepenymMOBOI0 BUHWKHEHHS Ha TPAKTHIl BUIAIKIB 3JOBXXHBAaHHS IPAaBOM €
MporajiiHa B 3aKOHOJIaBCTBI a00 HEIOCTATHS YiTKICTh MPaBOBOI perjamMeHTalii THX
YH {HIIUX CYCHUTBHHUX BiTHOCHH.

370BXKHMBATH MOXKHA JIUIIE CYO €KTHBHUM MpaBoM. [IJisi 37I0BXKHBaHHS TPaBOM
HE MpUTaMaHHa IOPUANYHA BiAMOBINAJBHICTh, IO BJIACTHBO IPABONOPYLICHHIO.
HacninkaMu 3710B)XMBaHHS TIpaBa €: BU3HAHHS HACIIIKIB HEAIMCHUMH, TIPUITUHEHHS
31iiCHeHHS Cy0’ €KTHBHOTO IIpaBa Oe3 Horo mo30aBiIeHHs Ta iH.

O3HaKU 37106)1CUBAHHA NPABOM:

— HAsBHICTh B 0COOM Cy0’€KTUBHOTO IPaBa;

— NisUTBHICTD, CTIPSIMOBAaHA Ha 3JICHEHHS IIbOTO MPaBa;

— BUKOPHCTAHHS I[BOTO MpaBa HE 3a HOTO COLIATGHUM TNPH3HAYCHHSIM, a 3
3aMoAiSIHHAM HIKOJU CYCHIJILBHUM a00 0COOUCTHM iHTEepecam;

— BIACYTHICTP MOpPYIICHHS KOHKPETHHX IOPHAMYHUX 3a00poH (TOOTO iX
JoJiepkaHHs) 200 HEBUKOHAHHS 000B’SI3KiB (TOOTO TX BUKOHAHHS);

— BCTaHOBJICHHS (baxry 3TIOBKUBAHHS paBoOM KOMIICTCHTHUMH
MIPaBO3aCTOCOBHUMH OpTaHAMH;

— HACTAHHS IOPUJINTHUX HACIIJIKIB.

Knacudgbikauyin eudie 3noexcusanns npagom:

1. 3a cy6’ekmamu:

— ¢izuunux ocié;

— 0epaHcasHUxX CyHchO08Yis,

— puouyHux oci6 (BKJIIOYAIOYM JEp)KaBHI OpraHu, 00’ €JIHAHHS TPOMAJISH)
TOIIO.

2. 3a xapaxkmepom cyd’ekmuenozo npasa:

— 31082CUBAHHS THOUBIOYAbHUM Npasom (HANPHUKIAL, PABOM Ha HAMHUCAHHS
IHIWBIAyallbHUX CKapT);

— 371082CUBAHHA  KONEKMUSHUM npasoy (HANPHUKIAN, TPaBOM HA MITHHTH,
MiKeTyBaHHSI, CTPAHKH).

3. 3a cy6’ekmuenoro cmoponoro:

— YMUcHe:

* 3/IIMCHIOETHCS 3 METOK HAHECTH IIKOAY 1HIIIN 0c00i;
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* 3/IiliCHEHE 3 METOI0 peaji3yBaTH CBOE MPABO BCyMepey IHTepecaM CYCIHiIbCTBA
1 1epkaBw;

HeobepedicHe (HaHECEHA IIKOAA HE OXOIUTFOETHCS YMUCIIOM Cy0’€KTa).

4. Jlesiki BU€HI MPOIMOHYIOTh PO3PI3HATH 3JIOBKUBAaHHS MPABOM 3d HPAGOBOI0
Keanighikayiero Ha:

npasomipHe (nezanvHe) 3108H#CUBAHHS NPABOM — HE TSATHE 332 COOOI0 IOPUANYHY
BiJINIOB11aIbHICTh, BOHO MOXE OyTH:

— amopansvrum (HAIPHUKIIAL, IITI00 32 po3paxyHKoM ((pikTHUBHMIN));

— Heooyinbuum (HANPUKITAM, 3aCTOCYBAaHHS CIIJJYUM JIO BCiX 03 BHHATKY 0Ci0,
SIKI BYMHWJIM BIIEPILIC HETSDKKI 3JIOYMHU, 3aMO01KHOTO 3aXO/Ay Y BHUIVIAII B3ATTS i

BapTy);

— npomunpagne 3108X4CUBAHHA NpAsoM — T€ BUA TIPaBOMOPYIICHHS, sKe
XapaKTepPU3y€eThCS TAKUMHU O3HAKaMH, SKi BIAPI3HAIOTH HOTro BiA IHIIUX BHJIB
[IPABOMOPYIICHb:

* IpM 3JOBXHBAHHI IPaBOM HOro cy0’eKT pealilye HajgaHi HOMy IIpaBa,
cB000/11, CITy’)k00B1 TOBHOBa)KEHHS, TOA1 5K IHIII MPABONOPYIICHHS € 3a00POHEHUMHU
MIPOTHUIIPABHUMH JiSTHHSIMH;

* [IpU 3JIOBXHUBAHHI IIPABOM IIPaBO BUKOPHCTOBYETHCS SK 3aci0 («IHCTPYMEHT»)
3MIHCHEHHS TPOTUIPABHOTO [isSIHHSA, TOAI K 3a IHIIMX TPaBONOPYLICHb
BUKOPHUCTOBYIOTHCS iHIII 3ac00H;

* Ha TIOYATKOBill cTamii 37TOBXMBAHHA IPaBOM 3HAXOAWTHCA B MEXKaxX 3aKOHY,
TOMAI SK 1HINI TPaBOTNOPYUICHHS Ha OyIb-sKiil cTaiii 3HAXOIAThCS MM03a pPaMKaMH
3aKOHY.

5. 3a cany3zesoro oznakoio:

—y chepi koncmumyyiiino2o npaga («IOPHHUHA Miapy», MO BHKOPUCTOBYETHCS B
x0/li epeABOOpHOT aritaitii);

—y coepi yusinbnozo npasa (3IOBKUBAHHA JOMIHYIOUHM CTAaHOBHIIEM HA
PHMHKY; IKYTI CITy>KOOBIIiIB KOHKYPEHTOM; HeCYMJIIHHA peKilaMa 3 METOI0 CTBOPEHHS
YMOB 151 30yTy TOBapiB) ab0 HECBOE€YACHA BHILIATA 3apO0iTHOT IJIaTH rPOMAISTHAM 3
OOKy Iep)kaBH SIK HOCIS BIAJHUX ITOBHOBA)XCHb CIIPUYMHSE 3JIOBXKHUBAHHS MPaBOM
IpOMaJsHAMH B iX TPYIOBHX, PO3PaxXyHKOBO-KPEIUTHHX, IOJATKOBHX BITHOCHHAX 3
JIepKaBoIo;

—y coepi cimetinozo npasa (HiKTHBHI NITIOOH; 37TOBKUBAHHA OaTHKiBCBKIMHU
TIpaBaMH — 3aOAITHHS (i3UIHOT, IICHXIYHOT, MOPATEHOT KON JUTHHI).

6. 3a cybopounauicto y npagosomy pezyiio6aHHi:

— 3JIOB)KMBAHHS MaTepialbHUMHU IPaBaMU;

— 3JIOBXKMBAHHS TPOLECYabHUMH TIpaBaMH (MOMUIMBE Ha OyaAb-sKiH cramii
CYJIOBOT'O IPOBA/IPKEHHS).

O0’eKTHBHO NPOTHNPABHE NiSIHHA — ye NPOMUNPABHe COYIANbHO WIKIONUBe
OisiHHA (0is abo 6e30iAnbHICMb) 0cOOU, WO He CIMAHO8UMb CKAAOY NPABONOPYUIEHHS,
ane 3000y6ae HecamugHe peacy8anHs O0epicasu y euenadi npumycosux zaxoois. lle,
SK TpaBWIO, MiSSHHS HEACTIKTO3AaTHUX o0ci0, a TakoX HEBUHHI JisSHHS
JIETIKTO3IaTHUX 0Ci0 (BUITQAKOBI Jil, 10 MArOTh 30BHINIHI O3HAKH MIPABOMOPYIICHHS,
ame 1o30aBieHI elleMeHTa BHHHM — «Kasyc»). Hampukian, 3amomissHHS IIKOIU
MaJIOJITHBOIO OCOOOI0 HE MOXHAa pO3IJsLAaTH SK mpasonopymeHHs (cT. 31
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LK Ykpainu), aje opuaiuuHe 3HAUCHHS Taka Jisl Ma€ 1 TATHE 3aCTOCYBaHHSI 3aXO/liB
OUBUIFHOI IOPUIMYHOT BiAMOBIJANBHOCTI MOA0 OaTbKiB a0 oOmiKyHiB (CT. cT. 41,
1178 LK VYkpaiau). Tak camo, craH KpaitHbOi HeoOXigHOCTI abo HEOoOXigHOI
o06opon# (cT. cT. 36, 39 KK Vkpainn).

O3HaKu 00’ €KMUGHO NPOMUNPABHO20 OIAHHA:

1) cynmepeuHicTh HOpMaM TpaBa;

2) mKo/a, O HAHOCUTHCS TPAaBOOXOPOHIOBAHUM IHTEpECaM;

3) BiACyTHICTH CKJIAZLy TIpaBOMOpyIICHHS (cy0’ekTa Ta/abo Cy0’ eKTHBHOI
CTOpPOHH);

4) HeraTMBHa peakuis 3 OOKy AepkaBu (NPUMYCOBE BiJIIIKOTYBaHHS IIKOIH,
MPUMYCOBI  3aXOIM MEAWYHOTO XapakTepy, TMPHMYCOBI 3aXOAW BHXOBHOTO
XapakrTepy).

He Oyay4u npaBonopyuieHHSM, BOHO HE TATHE 3a COOOM0 i 3aXO0/1iB FOPUAUYHOI
BiAMoBiganbHOCTI. OCHOBHHM BHJIOM JIEPYKABHOTO HMPUMYCY, IO 3aCTOCOBYIOTHCS 32
BYMHEHHS 00’€KTUBHO MPOTHIIPABHOTO MisIHHS, CIYTYIOTh 3aXOIU 3aXHCTy, 3aco0u
[IPaBOBOT'0O BIUIMBY, IO 3aCTOCOBYIOTbCS B LIUISX BiJAHOBIEHHS MOPYLIEHUX IIPaB Y
BiJHOIIEHHI 3000B’s3aHUX o0ci0. ['OJIOBHUM TNpPHU3HAYEHHSM TaKUX 3aXOMdiB €
MPUITUHEHHS TTOPYIICHHS TPAaBOTOPSIKY, BIJIHOBICHHS HOPMAIBHUX 3B’S3KIB 1
BiJTHOCHH.

3J0YHHHICTL — ye GIOHOCHO Macose, ICMOPUYHO MiHAUBe, CoyiaibHe i
KPUMIHATbHO-NPAsoge sasuue, wo A€ OO0 YINICHY CYKYRHICMb YCIX 310YUHIG,
BUUHEHUX HA Ne6Hill mepumopii 3a 8i0n0GIOHUL nepiod yacy.

O3naku 3104uHHOCMI:

1) gionocna macogicms (3 9aCOM KUTBKICTh BUMHEHUX 3JIIOUYUHIB MOXKE 3pOCTaTH
a00 3MCHIIIYBATHCE);

2) coyianvha obymosnenicmy (JaHe SBUIE ICHYE B CYCHIIBCTBI, HAasBHI MEBHI
CoLiaNbHI MTepeyMOBY TSI BHHUKHEHHSI 3I0YHHHOCT);

3) icropndHa MiHIUBICTE (B KOXKHIH ICTOPHYHIN enoci iCHyBasa 3J0YHHHICTS i3
crienpivHUM HAOOPOM CYKYIHOCTI 3JIOUMHIB, SIKI MOIJIM BYMHSATHUCSA CaMe€ Ha
MEeBHOMY iCTOPHYHOMY €Talli PO3BHUTKY CYCIILIBCTBA);

4) kpuminanbHo npasose seuuye (CyKymHICTh KPUMIHAIBHO KapaHUX JIisTHb).

Knacugpikayia 3nouunnocmi:

1. 3a mepumopiansvnoro nowupenicmo:

— micyesa,

— pezionanvHa;

— MIHCPEIOHANIbHA,

— Oepoicasna;

— MidcOepaHcasHa.

2 3a momueauyicio nocazamns:

— HACUTTLHUYbKA,

— HACUTLHUYBKO-KOPUCTUBA,

— Kopucausa.

3. 3a cmadiero ixcayii:

— (pakxmuuna;

— 3aa6Ha;
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— 3apeecmposana,

— 6CMAHOBNIEHA CYOOM.

3MOYMHHOCTI K COILIaTbHOMY SBHILY TNPHUTAMAaHHI TICBHI TMOKA3HHKH.
IToka3HWKM 3JIOYMHHOCTI TMOAUISIOTBCS Ha KUIbKiCHI (cTaH, 00’eM, piBEHb,

koe(imieHT, AWHAMiKa 3JI0YMHHOCTI) Ta SKiCHI (CTPyKTypa, Xapakrep, IiHa,
JATCHTHICTB).

KoHTpoJbHi nuTanHs:

1. HapaiiTe BU3HAYCHHS [TPABOBOI TIOBEIIHKY Ta IMepepaxynTe il O3HAKH.

2. Ha3BiTh BUU MPaBOBOI MOBEJIIHKH.

3. TTosiCHITh 3HAUSHHS MOHATTS «IIPABOBUI BUMHOK» 1 pO3KpHUITE CYTHICTH HOTO
CKJIAJTy.

4. ChopmytroiiTe BUSHaYCHHS TPABOMIPHOT TIOBEIIHKH.

5. BKaxiTh 03HaKH Ta MOTHBHU PABOMipHOI OBEAiHKH.

6. [lepepaxyiiTe BHOM TPABOMIPHOI TOBEHIHKA 3a CTYINEHEM AaKTHBHOCTI
MPOLECY 3aITY4YECHHSI 0COOUCTOCTI Y TPABOBOMY PETYJIFOBaHHI.

7. Ha3BiTh i pO3KpUITE 3MICT IPUYUH HECTAOUILHOCTI IPABOMIPHOT MOBEIHKHU B
CYCIUIBCTBI.

8. OxapaxTepusyiiTe MpaBOMipHY MOBEIIHKY MTPAIliBHUKIB IOJILIii.

9. [TosICHITH 3HaUEHHS TIOHATTS «IPABOMOPYIICHHS» Ta PO3KPUHTE 3MIiCT HOTO
O3HaK.

10. SIk cmiBBIAHOCATBCA TOHSTTS «3JIOBXKHMBaHHS MPaBOM» Ta «00’€KTHBHO
MPOTUIIPABHE JiSTHHS» ?
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TEMA 11. OPUIUYHA BIATIOBIJAJIBHICTD

O6onodinus  6cima acnexmamu yici memu cnpuamume QGOpMYSanHIO Y
3000y6auie 6uwoi ocgimu GiONOBIOHO20 pIGHA 3HAHbL MA YMIiHb CHEeYiaibHO-
I0pUOUYHO2O AHANIZY NOHAMMSA, 03HAK, 6UOI8, NPUHYUNIE, PYHKYIl, nidocmas i cmaoiil
1opuduunoi gionogidanvnocmi. IOpuouuna 6ionogioanbricms K npasosull IHCMumym
€ eaxcausumM 3acobom 3abesneueHHs QOYHKYIL npaea ma SUpPaAXCac YIiHHICHI
OpieHmMUpU 0eparcasu, pienb YUSILi308aHOCMI CYCRITbCEA, CMYNIHL OYXO08HOCMI ma
KYIbMYPHOCMI  HACENeHHsl, A MAKOJC HASGHICMb 3AKOHOO0ABYUX 2apaHmiu |
Mexauizmie 3axucmy npas i c60600 IHOUHU.

11.1 IMoHATTS, 03HAKHM Ta BUAU IOPHIAHYHOI BiAMOBiZaabHOCTI

BingnoBinanbHicTh — ye 3azanvrHocoyionoziuna kamezopis, AKA BUPANHCAE
c8I0OME CMABNeHHs. 0coOU 00 BUMO2 CYCRIIbCMEd, 0008 S3Ki6, COYLANIbHUX 3A680AHD,
HOpM I YiHHOCMel, YCEIOOMIEH ST Cymi Ma 3HAYeHHs OULIbHOCHI, i1 HACIOKIg 075
Cychinbemea, nesHoi coyianbHol epynu abo KOHKpemHoi 0coou.

Posrnsn ropuauyHOi BiIMOBIAATBHOCTI HEMOXJIMBHHI 0e3 aHamizy il pogoBoro
MOHSTTS — COLaJLHOI BIAMOBIAAIBHOCTI, 1[0 MICTUTh OCHOBHUMN «T€HETHYHUN KO
BiIMOBIAATBHOCTI  Oynmb-sikoro Buay. CollianbHa  BiJMOBITANBHICT BUHHKAE
0J/IHOYACHO 3 CYCHJIBCTBOM, 3 MOMEHTY, KOJIM TIOBE[iHKa 0COOM Ha0yBae CyCHiuIbHOL
3HAUYIIOCTi Ta MOYMHAE BIOPSAKOBYBATHCS 32 JOIOMOTOIO COILalbHUX HOPM, il
(OopMyBaHHS TiCHO IIOB’A3aHE 3 PO3BUTKOM JIFOJIMHH Ta CYCIIILHUX BiAHOCHH .

Y HaykoBiil siTeparypi cCOIliaJIbHYy BiANOBIJAIBLHICT, BHU3HAYAKOTh SIK:
JIOJICpKaHHS Cy0’ €KTaMH CYCHUIbHUX BIJHOCHH BHMOT COLIIabHUX HOPM, a B pasi
Oe3BIAMOBINANFHOT TMOBENIHKM, IO HE BiANOBiZa€ BHMOraM LUX HOPM, YU
MOpYIIEHHS CYCHUIBHUX MOPSJIKIB BOHU 3000B’s13aHI HECTHU JIOJATKOBO M 00OB’A30K
0COOMCTOr0 uM MalfHOBOTO XapakTepy?; coLialbHMI MeXaHi3M KOHTpOIIIO,
KOPHCTYIOUHCH SIKHM CYCIILIBCTBO 3a0e3Iedye y3roKeHHS 0COOMCTHX 1 CYCHITbHUX
iHTepeciB, CIPAMOBY€ MOBEAIHKY JIFOJIEH Y HEOOXiHE, CYCHIIEHO KOPHCHE Pyclo’.

AHTHIIOZOM TMOHSATTS «COLUalibHA BIAMOBIZAIBHICTEY € MOHSTTS «COILlaJIbHA
0e3BiAMOBIJATBHICTEY, IO BU3HAYAETHCS K HECYMICHICTH CBIJOMOCTI Ta COIiaJIbHOT
MOBEIHKKH Cy0’eKkTa 3 00’€KTUBHUMHU 3aKOHAMHU CYCIUJIBHOTO PO3BHUTKY, HOpMaMu
€TUKH, MOpAIli Ta PaBa, i3 3aralbHONPUIHATUMH yMOBAMHU JIIOJICHKOTO iCHYBaHHs®,

VY3arajpHIOIOYM HaBelEHI MiOXOOUM JO PO3YMIHHS TOHATTS —COLiaJbHA
BIATIOBIAIBHICTh, MOJKHA BUOKPEMHTH TaKi ii BUAN: MO3UTUBHY (IepCHeKTHBHY) —
yegidomaene, 000poBiibHe GUKOHAHHS MA OOMPUMAHHS 0COO0I0 8UMOS COYIANLHUX
HOpM, HeraTHMBHY (PeTPOCHEKTHBHY) — GUPAXCAEMbCA 8 peakKyii cycniibcmed Ha

! Teopist aepkasu Ta npasa : miapy4. / [€. O. Tina, €. B. Binossopos, A. M. 3aBanbHuii Ta i1.] ; 3a 3ar. pex. €. O. I'ian.
—K.: ®OIT O. C. Jlinkan, 2011. — C. 382.

2 Manyiinos €. M. CoujaibHa BiANOBIZQIBHICTE 0COOUCTOCTI y TpaBoBiii aepxkasi / €. M. Manyiinos // Bichuk
HauionansHoi ropuauutoi akajaemii Yxpainu imeni SIpocmaBa Mymporo. Cepisti: ®inocodis, dimocodis mpasa,
nostiTosoris, couionoris. —2013. —Ne 4, —C. 3 - 8.

3 Tnaxotnbiii A. @. TIpo6iembl coluanbHOil OTBETCTBEHHOCTH : [MoHorpadus] / A. ®. [lnaxorusii. — K.: Buma
mkoia, 1981. — C. 74.

4Muxees P. . Coumanshas GesorserctBenHocth / P. M. Muxees // COBepIIEHCTBOBAHHE  YTOJOBHOTO
3aKOHOJATENbCTBA M MPAKTHKHU ero nmpuMeHeHus1. — KpacHosipek : 3a-Bo KpacHosipckoro yu-Ta, 1989. — C. 15— 16.
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nopyuwentss 0cob010 COYianbHUX HOPM i 3ACMOCY8AHHA 00 Hei BUSHAYEHUX 3aX00i6
cycninbHo2o ma (abo) 0epicasHo20 NPUMycy.

TakuM YMHOM, HA IIIJICTaBi 3a3HAYCHOI'O BHIIEC MOXKHA 3pDOOUTH BHCHOBOK, IO
comiaJibHa BiINMOBIKAJNBHICTL — ye coyianbHe s6UWeE, WO XAPAKMEPUIYEMBCS
VCBIOOMAEHUM, O0OPOGIIbHUM BUKOHAHHAM MA OOMPUMAHHAM 0COO0I0  GUMOR
COYIANbHUX HOPM, 4 6 NPOMULEICHOMY UNAOKY — 3ACMOCYSAHHIM 00 NOPYUIHUKA
3ax0018 6NAUBY, NePedbAUEHUX YUMU HOPMAMU.

O3nakamu, MO XapaKTEePU3YIOTh COIiaNbHY BiIOBITaIBHICTS, €:

— Ma€ HEePO3PUBHUIA 3B’S30K 13 CYCIIBCTBOM Ta (200) JepiKaBoro;

— BUHMKAE B Pe3yJIbTaTi Jil COLiaJIbLHUX HOPM;

— IPOSIBIAETECS B AOOPOBIIBHOMY, CBIIOMO BOJIBOBOMY BHKOHAHHI Ta
JOTPUMAaHHI BUMOT COIIaJIbHUX HOPM;

— 30BHI BUPAXKAETHC Y BUTIISAL [T UM O€3isIIbHOCTI;

— CIIPUYHHSAE HACIIJKH (coniambHO-KOPHCINBOTO, 330X04YBaJIBHOTIO,
IIPUMYCOBOT0, KapaJbHOTO XapaKTepy).

Ha mizgcraBi icHyroUMX pi3HOBHIIB COLIAIBLHUX HOPM (HOPMH 3BUYAi, TPAIMIIii,
Mopalli, KyJIbTypH, a TaKOXK PeNiriiiHi (KaHOHIYHI), €TUYHI, TOJITHYHI, KOPIOPATUBHI,
TEXHIYHI Ta HOPMH IIpaBa) BHOKPEMIIOIOTh TakKi OCHOBHI 6udu coyianbHol
8i0n06idanbHoCcmi.: MOpPabHY, PEJiriiHy, KOPIIOPATUBHY, MOJITHYHY, HOPUIAUYHY
Ta iH.

[IpobremMa poO3yMiHHS FOPUIMYHOI BiINOBIAATBHOCTI, HE3BAXKAKOYM HA i
po3pobineHicTh y Teopii mpaBa 1 Traly3eBUX HOPUAWYHHX HAyKax, JOTerep
3aJIMIIAETHCS UCKYCIHHOIO.

VY HaykoBHX IOpPUAMYHHX JDKEpeNax MOHATTS IOpHIUYHA BiAMOBINAIBHICTH
TIYMaYuThCs TO-pisHOMYy. Tak, Ha JIYMKy BITUYM3HSIHAX BUYCHHX, 30KpeMa:
M.I. Kozrobpu «HOpuanyHa BiAMOBigaIbHICTh — TiepeAdaYeHU 3aKOHOM 00O0B’S30K
0co0M TIepeTepIiTH HECTIPUATINBUX s cebe HACHiAKIB SK MalHOBOTO TaK 1 He
MaifHOBOTO XapakTepy, BUI 1 Mipa SKHX BH3HAYAIOTHECS KOMIICTCHTHHM OPTaHOM 3a
pe3yibTaTaMH  PO3TJISAAY CKOEHOrO OCOOO JisSHHS, BH3HAYCHOTO 3aKOHOM SIK
npasonopymenns'; O.®. Ckakyn «lOpuauuna BifNOBiTANBHICTE — mHepenbaueHi
3aKOHOM BHA 1 Mipa O0OB’A3Ky IPaBOIOPYIIHHKA ITOTEPIITH BiJ IPHUMYCOBOTO
JIepYKaBHO-BIAIHOTO T030aBJeHHsS OJjar TICHUXOJIOTIYHOro, OpraHizaiiiiHoro abo
MaiHOBOTO XapaKTepy y IPaBOBIIHOCHHAX, III0 BUHUKAIOTh MiXK HUM 1 Jep>KaBoro i3
¢axty mnpasonopymenHa»?; O.I1. Hembaiino «Opuauyna BiANoBigambHICT —
caMoCTiliHa, IHILlIaTUBHA [isSUIBHICTh y MeXaxX HOpPM MpaBa 1 THUX iJealiB, AJs
JOCATHEHHS AKMX L[ HOPMH IIPUAHATHI»® Ta iH.

PisHOMaHITHICTE ~ BW3HA4YEeHb  TOHATT  IOPHAWYHA  BiANOBINAIBHICTH

3YMOBIIIOETHCSI, B TIEPILY Yepry, iCHYBaHHSAM Pi3HUX TOYOK 30pY Ha CYTHICTh LIBOTO
COLliaJIbHO-TIpaBOBOro siBWINA. Ha TemepimHiii 4ac y HayKOBHX HOPUAHMYHUX

!SaraneHa Teopis mpasa: miapyd. / [M. L Kosw6pa, C.II IorpeGusik, O.B.llenbeB Tain.]; 3a 3ar. pex.
M. 1. Kosto6pu. — K. : Baire, 2015. — C. 302.

2 Ckaxyn O. @. Teopis npasa i aepxasu : nigpyd. / O. ®. CkakyH. — 2-re Bua. — K. : Anepra ; KHT ; LIVJI, 2010. —
C. 464.

3 Henbaitno 1. O. CucTema IOpPHAMYHMX TapaHTiii 3acTOCYBaHHS pPajsSHCBKHX I[PAaBOBUX HOPM : [mMomorpadis] /
I1. O. Henoaiino. — JIsBiB : Bika, 1971. — C. 50.
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JDKepenax MOXKHA MOOAYUTH MiAXOIU 10 PO3YyMIiHHS IOPUIMYHOI BiAMOBIAAIBHOCTI,
Jie JIOMIHYIOTh TOYKH 30pY, IIO IOPHIMYHA BIAMOBINAIBHICTH XapaKTEPH3YETHCS
TIBKH SIK TIO3UTHBHA (IIEPCIIEKTUBHA), TUTBKH SK HETaTHBHA (PETPOCHEKTHBHA) a00 €
€IMHOI0 Ta BKJIIOYAE B ceOc MO3UTHBHY (NEPCHEKTHUBHY) 1 BiAMOBIJANBHICTH 32
MIPOTUIIPABHY NOBEAIHKY (PETPOCIIEKTHBHY ).

VY cydacHOMY IIPaBO3HABCTBI 3yCTPIYalOTBCSA Pi3HI BH3HAYCHHS ITO3UTHBHOL
(TIepCIIeKTHBHOI) IOPUANYHOT BiIIOBITAIBHOCTI, a caMe:

— IOpUJIMYHUNA O00OB’S30K Cy0’€KTa BiJNOBINANBHOCTI MISTH BIAMOBITHO [0
BHAMOT HOPM IIpaBa;

— IOKJAJCHU Ha 0co0y 3akoHOM abo0 JIOTOBOPOM TsArap BHKOHAHHS
3000B’sI3aHHS;

— 10OpoBLTbHE BUKOHAHHSI 3aKOHIB,

—3aci0, 3aBIIKH SKOMY FOPHIWYHA BINNOBITAIBHICTH pealizyeThes Y
MIPaBOMIpPHiH MOBEMiHIII 0cOOU Ta iH.

VY3aranpHIOIOYM 3a3HA4YeHI MiAXOAM, MO3UTHUBHY (TIEPCIEKTHBHY) IOPHUAUYHY
BiJIMOBITAJBHICTh MOYKHA BU3HAYUTH SIK CYMJIIHHE, BiJIIIOBiZIaJIbHE CTABJICHHS 0COOU
JI0 BUKOHAHHS CBOiX FOPUIMYHUX OOOB’SI3KiB, IO MPOSBISETHCA B ii MPaBOMIpHii
(3aKOHOCTyXHSHII) TOBeAiHII, $SKa 3yYMOBIIOE Mipy pearyBaHHS JEpXKaBH Ha
cy0’ekTa TaKkoi MOBEIIHKH.

O3Hakamu TO3UTUBHOI (IIEPCTIEKTUBHOT) OPUANYHOI BiJIIIOBIIAJIBHOCTI €:

— BUHHKAE 3 IOPUAUYIHOTO 0006 3KV, W0 3YMOBNIOEMbCS NPAGOGUM CMAMYCOM
8i0N0GIOHUX Y0 €KmMié npasa 30IUCHIOBAMU NO3UMUBHI, KOPUCHI OISl CYCNilbCmed,
Odeporcasu,  Konekmugy Jjwodedl ma  okpemoi ocobu OismHa. Hanpuknan,
BixnoBinanpHicTh Kabinery MinictpiB Ykpainu nepen Ilpesupenrom Ykpainu Ta
BepxoBaoro Pamoro YkpaiHw, HapomHUX AemyTaTiB YKpaiHH Ieper BHOOPISIMH,
TOJIIB MICHEBHX JepKaBHUX aaMiHicTpauiii nepen IlpesmmeHtoMm VYkpainm i
Kab6inerom MinicTpiB Ykpainu TOIIO;

— CYMJIHHe, 8ION0BIOAIbHe CMABLEHHA 0COOU 00 BUKOHAHHA CBOIX HOPUOUYHUX
0606 ’sa3kie. Hanpuknan, mominedchkuid, mepeOyBaroy Ha CiyxkO0i, OBHHEH
CYMITIHHO Ta Bi/IMOBIAaJIbHO BUKOHYBATH CBOI CITy)00Bi 000B’s3KH;

—BHCTymae (OpPMOIO peari3amii 3a0XOYyBaJTbHOI HOPMH IIpaBa, 3acoOoM
JICP’)KaBHOTO TEPEKOHAHHSA Ta MPABOBOTO CTHUMYJIOBAHHS I MOXKE BHpaKaTHCs B
MEBHUX TO3WTHUBHUX HACIiKaX MaiHOBOTO, OpraHi3aliiHOrO0 Ta OCOOMCTICHOTO
xapaktepy. Hampukian, mo3uTHBHA BiANMOBiNANBHICTE y cdepi TpyaoBoro mpasa
BUPAXAEThCA y BUMAAI CYMJIIHHOTO BHKOHAHHS TPYHOBHX OOOB’SI3KIB 200
[IEPEBUKOHAHHS TPYIOBOI HOPMHU POOITHUKAMU MIANPUEMCTBA, 3a IO POOOTOJABIIEM,
B ocoOnmBili mpouecyanpHii ¢Gopmi (HaldacTimie Ha OCOOJNMBO YPOUHCTHX
LEPEMOHISX 3 TOTPUMAaHHAM HHU3KH IPOLEAYp — SK BCTAHOBICHHS caMoro axry
3aCIIyTH, TaK 1 BpyYCHHs HAaropoin), 3aCTOCOBYIOTECS J0 HHUX 3a0XO4yBaJbHI HOPMHU
(TpormioBa mpeMisi, HAarOPOKEHHS MTOYECHO IPaMOTOO TOIIIO).

Y TpaBOo3HAaBCTBI HE ICHYye €IMHOTO BH3HAYCHHS TIOHATTA «HETaTHBHA
(peTpocrneKTHBHA) IOpUANYHA BiAMOBITANBHICTY. I MPHUKIaTy HaBeIEeMO JesKi 3
HUX:

— 3aCTOCYBaHHS AEPKABOIO CAHKIIIH OXOPOHHUX HOPM IIpaBa;
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— IpaBOBI BiTHOCHHH, 1[0 BUHUKIIHU 3 (DaKTy NMPaBONOPYIICHHS MiX JEpPKaBOIO B
oco0i ii crieniaTbHAX OPTaHiB i IPABOIOPYIITHIKOM;

— IOPUAMYHUI OOOB’S30K IPABONMOPYIIHMKA 3a3HATH HETaTUBHHUX HACIIiIKIB
oco0ucToro, MaiWHOBOro a0o0 OpraHizalidHOTO XapakTepy, BHA 1 Mipa SKHX
nepe0aveHi CaHKITISIMI HOPM TIPaBa;

— 3axiJ], Mipa IpUMyCy A0 0coOH, sIka BUYNHIIIA TPABOIIOPYILICHHS;

— OCyJl TIOBEJIIHKH MPABOIMOPYIIHUKA, BiIIaTa MPABOMOPYIIHUKOBI 32 BUNHCHE
MIPaBONOPYIIEHHS Ta iH.

OTxe, HeraTHBHA (PETPOCIICKTHBHA) IOPUINYHA BiIIOBITAIBHICTE — II€ PEaKITist
JIEp)KaBHUX OpraHiB ab0 MOCaJOBUX OCI0 Ha MPaABOMOPYIIEHHS, IO 3yMOBIIOE
BUHHUKHCHHS PABOBHX BIJHOCHH, B PE3YJIbTATI SKUX 0 Cy0’€KTa MPaBOMOPYIICHHS
y TependadeHOMy 3aKOHOM IIPOIeCyalbHOMY ITOPSIIKY 3aCTOCOBAHO IIPHMYCOBI
3aX0JiM, 10 TOJISTAaOTh Yy BCTAHOBJICHHI IS MPaBONOPYUIHHKA O0OB’SI3KY 3a3HATH
HACIiIKiB 0COOMCTOr0, MAHHOBOTO 200 OpraHi3amiiHOTO XapaKkTepy, BUJ 1 Mipa SIKHX
nepe10aveHi CaHKITISIMHU BiATIOBITHUX HOPM IIpaBa.

Jlo o3Hak HeratuBHOI (PETPOCHEKTHUBHOI) FOPUAMYHOI BiJIOBIJAIBHOCTI
BITHOCSITBCS:

—IOJIATae B PEaKIii AepKaBHUX OpraHiB abo IocaloBHX Oci0 Ha BYMHCHE
MPABOMOPYIIEHHS, 10 MPOSIBIAETHCS B OQiliiHII HeraTUBHIN OLIHII (3aCyIKEHHI)
MOBEIiHKH Cy0’€KTa IMPaBOMOPYIIEHHS Ta 3HAXOOUTh CBi BuUpas B odiuiiiHOMY
IIPaBO3aCTOCOBHOMY aKTi;

— 3YMOBIIIOE BHHHKHCHHS IIPAaBOBUX BiJJHOCHH, SKi BHHHUKAIOTh 3 (akTy
HEeINPaBOMipHOT MOBeAIHKH cy0’ekTa (Cy0’€KTiB) MpaBa SIK peakilis JIepiKaBU Ha TaKy
MOBEIIHKY Y BHUIJIAII BCTAaHOBIIEHHS OOOB’SI3KY JUISI Takoro cy0’ekta (CyO’€KTiB)
3a3HaTH HACTIJIKiB 0COOMCTOT0, MaifHOBOTO a00 OpraHi3allifHOTO XapakTepy;

— HACTa€ TUIBKH 32 CKOEHE MpaBomopylueHHs. ToOTO 3a MpOTUOpaBHE, BHHHE,
COIiabHO IIKI[UIMBE JiSHHSA JAeNiKTo34aTHOI ocobu. Cnemudika HeraTUBHOI
IOPUANYHOI BiIOBITAIBHOCTI MOJIATAa€E B TOMY, III0 BOHA IIEPIII 32 BCE 3aBXK/IH OLIHIOE
MUHYJIE, [it0, SIKa BKe Oyjia BUMHEeHal;

— CIMPAETHCS Ha JEPKaBHUHM HPHMYyC. 3MiHICHIOEThCA IUIAXOM IIPHMYCOBOTO
ITOHOBJICHHS TTOPYIICHAX IIPaB Ta NOKapaHHsI BUHHOT'O Y BUMHEHHI ITPaBONOPYIICHHS,
[UIIXOM 3aCTOCYBaHHS TEBHUX JEPKABHO-TIPUMYCOBUX 3aXOMdiB, BHJA 1 Mipa SKUX
nepeadadeHi CaHKIISIMU BiIMOBITHUX HOPM TPaBa;

— IPUTATHEHHS [0 HETAaTHBHOI IOPUINYHOI BiJIIOBITaIBHOCTI 3IIHCHIOETHCS
YHOBHOB&XEHUM Cy0’ekToM. Taka MisibHICTH 3HIMCHIOETHCS  BIJINOBITHO 10
MaTepianbHUX 1 MpoIecyalbHUX HOPM MpaBa, B SKUX IepeadadeHo mpaBa Ta
000B’s13KM Cy0’€KTIB IiJl 9ac JTOCATHEHHS METH IOPHUIMYHOT BiIMOBIATBHOCTI.

OTKe, MOYKEMO 3a3HAYHTH, II0 3MICT HETaTHBHOI FOPHIMYHOI BiJITOBIJaIBHOCTI
BU3HAYAETHCSA HACTIAKAMH 3a COLIAIBHO IIKIIIMBI JISTHHSA, TO3UTHBHA K — BUXOINTD
3 TPaBOMIPHOCTI TisHHA Ta € HaWOUmbpm OaxaHOI0 (opMOIO BIANOBITANEHOCTI B
MIPaBOBIil JeprKaBi.

! [Opuanuna BiANOBiNATLHICTE: NPOGIEMH TEOPii Ta MPaKTHKK: AJbMaHax Mpasa : HayK.-MpakT. Bu. — K. : [HcTUTyT
neprkasH i mpaBa im. B. M. Kopenpskoro HAH Yxpainu, 2010. — C. 9 — 10.
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Sk enuHa KaTeropis, OPUIUYHA BiJIOBIIATBHICTh BKIIIOYAE B ceOC MO3UTHBHUIMA
(mepcriekTHBHUM) 1 HETaTWBHHH  (PETPOCHEKTHBHHUM) AaCHEKTH  IOPHIMIHOL
BiJIMOBIIAJIBHOCTI, IO Y CBOIH €IHOCTI JOIOBHIOIOTH OAHA oxHYy. Ha wmiii migcrasi
IOPUAMYHY BIAMOBIAANBHICTh MOXKHA BH3HAYUTH SK HOPMATHBHY, FapaHTOBaHy Ta
3abe3nedueHy AepXKaBOIO Mipy pearyBaHHS OCTaHHBOI Ha JOTPHMAaHHS, BUKOHAHHS,
MOpYILIEHHS HOPM TpaBa HOro cy0’€KTamH.

FOpuaruna BinMOBiAANBHICTE € BAXKIMBUM 3acO00M 3a0e3MedeHHs] 3aKOHHOCTI
Ta MPaBOIOPAAKY B JieprkaBi, HamexxHoi peamizamii Hopm KorctuTymii Ykpainu Ta
YUHHOTO 3aKOHOJABCTBA. 3 IHIIOTO OOKy, BOHA CTHMYIIOE CYyO’€KTiB CYCIIIBHHX
BIJIHOCHH 10 TIPaBOMIPHOT MOBEIHKHU, CIIPHsi€ (JOPMYBAHHIO B HACEJICHHS MOBArd JI0
mpaBa i1 3aKOHYy, a OTXe, € iCTOTHUM (hakTopoM MOOYJOBU TPABOBOi JAEP)KaBH B
Vxpainil.

OkpeclieHi  BHILE O3HAaKM IOPHJIUYHOI  BIJMOBIAAIBHOCTI  JIO3BOJISIOTH
BHOKPEMHTH i cepes iHIINX BUAIB COLIANBHOI BIAMOBINANEHOCTI. Y 3MiCTi IIMX 03HAK
MO€THAHI BJIACTUBOCTI, IO XapaKTEePU3YIOTh SK MOOPOBUIBHY, TaK 1 IepiKaBHO-
MIPUMYCOBY (OpPMH peatizallii FOpUANYHOT BiAMOBIJAIEHOCTI.

IlizcymoByOYM BCe BHUINE3a3HAYCHE, JOLIBHO CTBEPMXKYBATH, IO FOPHIAIHA
BIATIOBIMATBHICTE  HEPO3PMBHO  MOB’S3aHA 3  HOPMOIO  IIpaBa,  aKTOM
MPaBO3aCTOCYBAHHS, INPAaBOBUM PETYNIOBAaHHAIM, IIPABOBITHOCHHAMH, OE3MEKOI0
CYCNiJIbcTBAa TOIIO. Tak, HOPMH MpaBa 3a CBOEK BHPAXKCHICTIO € eTaJOHaAMH,
MOJIENISIME CYCITITBEHO KOPUCHOT, CYCITUTEHO MPUHHITHOI MOBEIIHKH 0c00H, OaXkaHo1 3
0OKy 3aKOHOIABLs. BOHM  YTBOPIOIOTH HOpPMaTHBHE IIOJIe  IOPUINYHOL
Bi/INIOBiIAEHOCTI 0COOH, PEryIIOI0Th BOJILOBY IOBEIIHKY JIO/EH>,

Bxazyroun Ha Mipy 3a0X049eHHS a00 MOJIUBICTh HETATUBHHUX HACIIJKIB y pasi
CKO€HHS TPOTHIPAaBHHUX JiSHb, HOpMa IIpaBa SK MOJENb IPABOMIPHHUX BYHHKIB
BILTMBAE HA (JOPMYBAHHS B Cy0’€KTIB MpaBa MO3UTUBHUX YCTAHOBOK, 110 BTUTIOKOTHCS
B iX mpaBoMipHiH moBexmiHmi. Hopma mpaBa 3akpirumioe miHHOCTI Ta ySBIEHHS, IO
MaloOTh CTaTH YacCTHHOIO CBIOMOCTI 0co0H, ii KHTTEBOIO opieHTarie0. Bix 3micty
MOTHBIB OCOOM Yy 3HAuHIN Mipi 3aJ€KUTh BUJ MPABOMIPHOT MOBEIIHKH: COIIAILHO-
aKTHMBHA, 3aKOHOCIYXHAHA, KOH(OPMICTChKa, MapriHaibHa, 3BMYHA’. Peamizamis
CaHKIi HOPMH TIpaBa BiOYyBA€ThCS B TPOIECI FOPUANYHOI BiIMOBITAIBHOCTI Ta
3aBEpIIYETHCS BCTAHOBJCHHSIM KOHKPETHHX IOPHUAMYHHX HACIIIKIB IPABOBOI
MOBEiHKH Cy0’€KTa MpaBa IIISIXOM BHHECEHHS KOMIIETEHTHHM OPTaHOM [epiKaBU
a0 MOCajoBOI0  0CO0OI0  IHIWBIAYaJbHO-TIPABOBOTO  DIIIEHHS Yy  BHTILAII
IIPaBO3aCTOCOBHOI'O aKTa, 10 HaOpaB 3aKOHHOI CHJIM 1 SK HACIHiZOK, 3yYMOBIIIOE
BUHHUKHEHHS, 3MiHYy, BiIMiHy PeryJIsiTHBHUX a00 MPaBOOXOPOHHHUX IMPABOBiJHOCHH.
IOpunuuHa BiANOBINANBHICTH € OJHIEI0 3 TapaHTid 3a0e3neueHHs Oe3reKu
CYCIIJIBCTBA 3aTaJIOM 1 0COOHMCTOT OC3IEKH JIIOANHH 30KpeMa, 3aC000M MiATPUMAaHHS
3MiL[HEHHS 3aKOHHOCTI Ta MPaBOMOPSAKY B CyCIiIbCTBI.

' TOpuamuna enumkionenis : B 6 7./ Peakon : 10. C. llemuryyenko (rososa peakon.) ta in. — K. : Ykp. enuuki., 1998.
-T.1:A-T.-C.437.

2 Tpuutyk B. K. Heratusna (peTpociieKTHBHA) I0PHMYHA BiANOBIaIbHICTb Ta ii migcrasa [Enexrponnuii pecype] /
B. K. I'puntyk // YHiBepcuterchbki HaykoBi 3amucku. — 2012. — Ned. — C.5—-13. — Pexxum gocTymy 10 KypH :
http://nbuv.gov.ua/j-pdf/Unzap 2012 4 3.pdf.

3 Bacin K. B. IOpuauuna BiAnoBifansHicTs: npuposa, GopMu peanizallii Ta npasa JIOJMHH : JHC. ... KAHIHAATA DML
Hayk : 12.00.01 / Bacin Kupuno Bonogumuposuu. — K., 2006. — 214 c.
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IpyHTOBHE BHBYEHHS IOPUAMYHOI BiANOBIIAILHOCTI HEMOXKINMBE 0€3 aHamizy il
BufiB. Knacugikariss 10puandHOl BiAMOBINAIFHOCTI HATa€ MOXIHUBICTD JOCHITUTH
OCTaHHIO K CKJAIHUN, CHCTEMHHU 1 0araTo()yHKIIOHANBHUI 1HCTHTYT, 3’ICyBaTH
MiClle FOPUIUYHOI BIAMOBIAAIBHOCTI B CHUCTEMi COIiaibHOI BiJMOBINANIBHOCTI,
OXapaKTepH3yBaTH OCOOMMBOCTI MEBHUX pI3HOBUAIB Ta OOIPYHTYBaTH KpHTepil
HOAITY BigmOBimambHOCTI y cdepi mpaBa Ha Bumd. HalOinbIn ONTHMaabHOK Ta
ICTOTHOIO ~ TIJICTaBOKO I JACTajdbHOI  KiIacH(ikamii CUCTEeMHU HOPUAMYHOL
BIINIOBIZabHOCTI HAa BHOM € OCOOJIHMBOCTI TIpeIMETy 1 METOHQy IIPaBOBOTO
PETYITIOBaHHS CYCIIUIBHHUX BITHOCHH, TOOTO Tayy3eBHi kputepiit. Ha fioro mixcrasi
IOpUIMYHA  BIJIMOBINAJBHICTE  TOMIISETHCA HA TaKi  OCHOBHI  PI3HOBHIU:
KOHCTUTYLIMHO-TIPaBOBY, KpHMiHaJIbHY, aJAMIHICTPaTUBHY, LHUBLIFHO-TIPABOBY,
TPYNOBY (IUCIMILTIHAPHY Ta MaTePiaibHy), MiKHAPOIHO-TIPABOBY .

JlonaTkOBUMH O3HAKaMH, 1[0 CBiT4aTh MPO CAMOCTIHHICTh KOHKPETHOTO BHIY
IOPUINYHOI  BiONOBiAANBbHOCTI, € TO-TepIle, HasABHICTh KOAU(IKOBAHOTO
HOPMAaTHBHO-IIPAaBOBOTO aKTa, SKHH Iepeadadae IOPUAWYHY BiANOBITANBHICTB; I0-
Ipyre,  OCOOJMBOCTI  MpPOLECYalbHOTO  3MIMCHEHHsS; MO-TPETE, HASABHICTHh
CaMOCTIHHOTO MPAaBOIOPYIIEHHS (3 BIACHOIO MPHPOAOI0 00’€KTA); MO-YE€TBEPTE, BHI
BCTAHOBJICHUX JICPKABOIO HECTIPHATINBAX HACIIIKIB 38 CKOCHE JTiTHHS.

KoHcTuTynilino-npaBoBa  BiamoBigaabHicTh — ye 6ud  H0OpuouyHoi
8ionosioanbHocmi, wjo nepeddbauac HanexcHe mMa CyMIiHHe 8UKOHAHHA CY0 ekmamu
KOHCIMUmyyitino2zo npasa ceoix 0006’s3Ki6 (no3umuenuti acnexkm) abo HACMAHHA
He2amueHUX HACHiOKI8 Yu HebaxNcanoi 3MiHu KOHCMUMYYIIHO-NPABOBO2O CMAMYCY
ona yux cyO’€kmié 3a NOPYWIEHHA HOPM HUHHO20 KOHCIMUMYYIIHO2O npasa
(ne2amuenuii acnexm)>.

Cymuicmo KoHCMUmMyyithol 6i0nogioanbrocmi NONATae B 3aKPIIJICHHI CUCTEMH
KOHCTUTYI[IHHUX TapaHTid, 110 YHEMOJIMBIIOIOTH KOHIICHTPALiI0 BIaJud B OIHIH
rimi Bmagum abo X y pyKax OJHi€I MOcazoBOi 0COOM ILIIXOM BCTaHOBJIICHHS
BiJINIOBIZIAJIbHOCTI, TA BUHUKHEHHI IOPUJINYHUX HACHIIKIB y BHUIAJKAX MOPYIICHOTO
Oanancy Binaau. OCHOBHUMHM BHJAMH KOHCTHUTYLIHHO-ITPABOBOI BiJNOBIIANIBHOCTI B
HETaTUBHOMY (PETPOCIEKTHBHOMY) acIeKTi € TaKi: BU3HaHHS HEIIHCHUMH BHOOpIB
HapoOIHUX AemyTaTiB Ykpainw, IIpesmnenta Ykpainm, nemyrtatiB Bepxosnoi Pamn
ABtoHOMHOi PecnyOniku Kpum; BizmMoBa B peecTpaiii MONMITHUYHOI Maprii, BTpaTa
JIeTyTaTChKOTO MaH/aTy; JOCTPOKOBE NPHUIMHEHHS MMOBHOBa)keHb BepxoBHoi Pamn
VYxpainu Ta iH.

J10 03naK KOHCTUTYLIIHO-TIPABOBOI BiNIOBIJAJILHOCTI BiTHOCSTS:

— Ma€ KOHCTUTYIIIHUH (CHCTEMOYTBOPIOIOUNIT) XapaKTep;

— nependavae KOHCTUTYIIHHI CAaHKINT K Mipy IOPHIWYIHOI BiAOBITANBHOCTI;

— cnenQiYHICTD MiCTaB KOHCTUTYIIIHHO-ITPaBOBOI BiAIIOBITANBEHOCTI;

! Teopis nepasu Ta 1ipaa : migpy4. / [€. O. T'ixa, €. B. Binossopos, A. M. 3aBaibhuii Ta in.] ; 3a 3ar. pex. €. O. Tiau.
—K.: ®OII O. C. Jlinkan, 2011. — C. 391.

2 Xauarypos P. JI. OGmas Teopus IOpPMAMYECKOH OTBETCTBEHHOCTH : [MoHorpadus] / P.JI. Xauarypos,
. A. Jlurmuackuid. — CI16. : FOpuanueckuit nentp Ipecc, 2007. — C. 652.

3 THCTUTYT IOPUAMYHOT BilNOBIAMLHOCTI y JIEMOKPATMUHUX MPaBOBMX chcTeMmax : [Monorpadis] / [H. M. Oniutenko,
T. I. Tapaxonnu, H. M. ITapxomeHko Ta iH.] ; 3a 3ar. pea. H. M. Onimtenxo. — K. : FOpuanuna ngymka, 2009. — C. 60.

241



— crewianbHe Koo cy0’eKTiB KOHCTUTYLIHHO-TIPaBOBOI BiANOBiAanbHOCTI !,

KpuminanbHo-npaBoBa BiANOBiZandbHiCTE — ye odun 3 6udi8 10PUOUUHOT
8I0N0BIOAILHOCHI, CYMb K020 NOJISI2AE 8 0CYOi 6I0 IMEHI 0epAHCABU 3a BUPOKOM CYOY
0cobU, KA GUUHUNA 3T0YUH, | 3ACMOCYBAHHI 00 Hei 0epaHcasHo2o npumycy y gopmi
noKkapanus abo IHWUX 3ax00i8 KPUMIHATILHOI GION0GIOANLHOCI, nepedbayenux
KK Vkpainu.

KpuminanbHa BiANOBiZaNBHICT Mae Miclie B Takux cdepax CyCHiIbHUX
BiTHOCHH: HalllOHAIbHA Oe3MeKa; )KUTTA 1 370pOB’sl, BOJIS, YECTh Ta TiAHICTH 0COOU;
0CcOOMCTI TIpaB, CBOOOAM IIIOAMHU 1 TpPOMAJSHWHA, BIACHICTh, TOCIOJIAPCHKa
NSTIBHICTB; JTOBKULISA; Oe3leka pyXy Ta eKCIulyaTalii TpaHCIOpPTY; MOpPAabHICTH;
Oe3ImeKa JII0ICTBA 1 MXKHAPOAHUI MTPAaBOMOPSIOK Ta iH.

IMToHATTS KPUMIHANEHOI BiAMOBINAIBHOCTI BioOpakae (pakT peaabHOi B3aeMOIIT
0oco0M, sika BYMHWJIA 3JIOYMH, 1 CHElialbHUX OpraHiB JAep)kaBu. Taka B3aeMojis
BpETYyJIbOBaHa HOPMaMH KPUMIHAJIBHOTO MpaBa i TOMY MPOTIKa€ B MeXaxX MEBHHUX
HPaBOBiTHOCHH, fIKi HA3MBAKOThCA KPUMiHAILHO-MPABOBUMH BiTHOCHHAMHZ,

O3naxku KpuMinanbHo¥ 6i0nogioanvHocmi:

— HacTa€ 3a BUHHE, CYCIUIbHO HeOe3neyHe i MPOTHIIPaBHE AisHHS, BUYEPITHUI
nepenik skux Mictuthes y KK Yipainn;

— CIIUPAETHCS HA AEP’KaBHUN NPUMYCY;

— CYNPOBO/IKYETHCS JICPKABHUM OCYJIOM 1 TSTHE HETaTUBHI HACHIIKU JUIs
0co0u, 10 BYMHMIIA 3JI0YMH (3aXOIU HETaTUBHOI KPUMIiHAIBGHOI BiJIIOBITaIbHOCTI
nepenoaueni y cr. 51 KK Ykpainn);

— HacTa€ 3 MOMEHTY BCTYIIy B 3aKOHHY CHIIy BUPOKY CYIY;

— pealnizy€eThCsi BUKIIIOUHO B CYI0BOMY TOPSIKY;

— ICHy€ Ta peali3yeThes i MeXaxX KpUMiHAJIBHIX IIPaBOBITHOCHH.

AMiHiCTpaTHBHO-TIPaBOBa  BiANOBIiZANBHICTL — ye 6uUd  OPUOUUHOT
8i0N06I0ATLHOCMI, WO NOJSA2AE 8 peacy8anHi Oepxcasu (8 ocobi ii KomnemeHmHux
Opeanig) Ha GUUHEHMA CYO'EKMOM Nnpasa aoOMIHICMPAMUBHUX NPAGONOPYUIEHb
(npocmynkig) wiAXOM ~NPUMSACHEHHS GQUHHOI 0cobu 00  AOMIHICMPAMUBHOT
8IONOBIOAILHOCMI MA 3ACMOCY8anHs 00 Hel AOMIHICMPAMuHO20 CMSACHEHHS 6
YCMAHOBIEHUX 3AKOHOM POPpMAx i NOPAOKY.

AnmiHICTpaTHBHIM BIITOBITAJILHOCTI, SIK PI3HOBUY FOPUAHYHOL
BiJIMIOBiATBHOCTI, TPUTAMaHHI TaKi O3HaAKU:

—3aCTOCOBYETBCS 33 BUMHEHHS  aIMIHICTPATUBHOTO  MPABOIMOPYIIICHHS
(mpoctymnky);

— CYHPOBOIKYETHCS IEPKABHUM OCYAOM;

— 3/IIHCHIOETHCS B IEBHOMY NPOIECYATbHOMY TTOPSIKY;

— 3/IHCHIOETHCSI  YITOBHOBOKCHUMH JICP)KAaBHUMHU OpraHaMH Ta TOCAIOBUMH
ocobamu;

— TOB’si3aHa i3 3aCTOCYBAHHSIM TPHMYCY Ta HETATUBHHUX HACTIJIKIB U 0COOH,

1 3asup H. B. Oco6aMBOCTI TIPOSBY MO3UTHBHOT KOHCTUTYUIHHO-NPABOBOI BiAMOBIJAILHOCTI B JISUILHOCTI iHCTUTYTIB
HapojHoro npencrashuirsa / H. B. 3asub / HaykoBuit BicHUK JIBBIBCBKOTO J€p/KaBHOTO YHIBEPCHTETY BHYTPILIHIX
cnpas. Cepis topuauana. —2010. — Ne 2. — C. 79 — 88.
2 IlIkona C. M. KpuminanbHa BiANOBiZalbHICTh: 3araibHa XapakTepuctuka Ta dopmu peanizauii / C. M. Illkona //
IIpaBo i cycminbeTBo. — 2012, — Ne 6. — C. 149 — 153.
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sIKa BYMHUIIA aJIMIHICTpATUBHE NIPABONIOPYIICHHS,

—3aCTOCYBaHHS aJMIHICTPATUBHHAX CTATHEHb 3JIMCHIOETBCS B YCTAaHOBICHUX
3aKOHOM (opMax 1 TOPSIKY (3aX0Au AEp)KaBHO-MPUMYCOBOI (GopMH peaizarii
aJMiHICTPaTUBHOI BiAMOBiAabHOCTI IepeadaueHi y ct. 24 KYnAIl).

AnMiHICTpaTHBHA BiINOBINANBHICTH ICHY€ B TAKHX Cpepax CyCILIBHOTO XKUTTS
K TpaBa Ta CBOOOIM JIFONMHM 1 TPOMAaJsHMHA; OXOpPOHA Ipalli Ta 3I0pOB’S
HACEJICHHS; BJIACHICTb; CIIbChKE TOCMOJIAPCTBO; TPAHCIIOPT; TPOMAJICHKHIA TIOPSIIOK 1
rpomajcbka Oe3meka; MopsiI0K YIpaBIIiHHS Ta iH.

ANMIHICTpaTHBHE CTATHEHHS € MIpOI0 BiJIIOBITAJIBHOCTI Ta 3aCTOCOBYETHCS 3
Memor BUXOBaHHS 0COOM, siKa BUMHHIIA aJIMIHICTpATUBHE MPABOIIOPYILIECHHS, B AyCi
JIOJep KaHHS 3aKOHIB YKpaiHH, MOBAark J0 MPAaBHJ CIIBXHUTTS, a TAKOXK 3a00iraHHs
BUYMHEHHIO HOBHX MPABOIOPYIIEHh SK CAMHUM IPABOMOPYITHHKOM, TaK i IHIINMHA
ocobamu (ct. 23 KYnAIl).

HuBinsHO-paBoBa BiINOBiAJBHICTB — ye U0 10PUOUUHOL 6i0N0GIOATLHOCTI,
WO BUPANCAEMBCSL 8 3ACMOCYBAHHI 00 NPABONOPYUIHUKA, Y BUNAOKY 30ilICHEHHS HUM
npomunpagnux Oiti abo 6e30ian1bHOCmI, nepedbaueHux 002060pOM Ul 3AKOHOM
3ax0018 0ePACABHO20 NPUMYCY Y 6U2TA0T O0OAMKOBUX YUBLILHO-NPABOBUX 0006 'S3Ki6
Matino6o2o xapaxmepy (cankyit)'.

Cymuicms yuginbHO-npasosoi 6i0nosidabHOCMi TIONIATAE Y BUSHAHHI ITUBIIBHO-
MPaBOBOTO cTaTycy (i3MYHUX 1 IOPUAMYHHUX OcCi0, 3akpimieHHi Ta oQOpMIEeHHI
IUHAMIKM MaiHOBMX Ta OCOOMCTHX HEMaWHOBUX BiJIHOCHH, JOTOBIpHHX 1
103a/10TOBIpHUX 000B’s13KiB. [[MBUIEHO-NIPaBOBA BiANOBIJAIBHICTH 3aCTOCOBYETHCH,
HacamIepes, JJIsl y3ro/DKCHHsSI PI3HOMaHITHUX MalHOBHX IHTEPECIB Y CYCHIBCTBI Ta
3a0e3rnedye BUKOHAHHS OaXaHUX Hil 1 0OMeXye MOMIIMBOCTI BUMHCHHS HeOaXKaHUX
(HampuKian, BiJIIKOMYBaHHS 30UTKIB, HEYCTOWKW, mTpady, IMEHi, MOHOBJICHHS
MOPYIIEHOTO MTPABOBOTO CTAHOBHIIA OCOOH TOIIIO).

O3nakamu yugiibHO-NPAGoEoi 6i0N0GIOANLHOCHII €:

— HacTae 3a CHPUYMHEHHS MKOAW (i3WYHIN, IOpUIHYHIA ocobi abo mepikasi
OyIb-SIKO0 0CO0O0I0, BU3HAHOIO IMBUILHUM 3aKOHOJIABCTBOM CYO’€KTOM IIMBUILHUX
MIPaBOBiIHOCHH;

— NIPUTATHEHHS 10 IIUBLTEHO-TIPABOBOI BiIIOBINAIBHOCTI 3MIHCHIOETECS CyIaMU
a00 a/IMiHICTPAaTUBHO-JEPKABHUMH OPTaHAMHU;

—Ha BIIMIHY BiI IHIIMX BUMAIB BiANOBINATBHOCTI, IMBIIBHO-TIPABOBA
BIINOBIANbHICTh 1HOAI MOXUJIMBAa 1 3a BIICYTHOCTI BHWHHM, HampHKIam, 3a
CIIPUYMHEHHS HE3aJIEKHO BiJi BUHM 30UTKIB Ta MOpAJbHOI IIKOAU JKEPETIOM
TiABMILEHOT HeOe3MeKH, o mependadero cr. 1167 LIK Ykpainu?.

BinnoBinaneHicTh y TpyaoBoMY npagi — ye 6uo ropuouunoi eionogioanrsnocmi,

wo nosseac 6 nepe0baueHoMy HOpMamMu mpyoo8o2o npasa 0008 ’s3Ky NpayieHuUKa
8i0nosioamu 3a guunene HUM HPABONOPYUEHHSL.

O3nakamu 6ionogidanvHocmi y mpyooeomy npaei €:
— 3aCTOCOBYETHCS TIJIBKH 32 IUCIMIUIIHAPHI TAa MaTepialbHI POCTYIIKH;

'fOpununa  BiANOBiJQIbHICTE:  NPOGNEMH  BHKJIIOYEHHS Ta 3BiIbHeHHs : [moworpadis] / [lO. B. Bayuin,
0. B. Cxpunsiok, H. M. Oninienko Ta in.] ; Biamn. pen. Y0. B. baynin. — Jlorensk : Kanbmiyc, 2013. — C. 124.

2 Teopis nepxasu Ta paBa : miapy4. / [€. O. T'ixa, €. B. Binossopos, A. M. 3aBaibhuit Ta in.] ; 3a 3ar. pen. €. O. Tigu.
—K.: ®OII O. C. Jlimkas, 2011. — C. 394.
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— 3aCTOCOBYETHCS JIMIIC BIACHUKOM a00 YINOBHOBaXCHHM OPraHOM, 3 SIKHM
IpaIiBHUK IepedyBa€e y TPyAOBHUX BiIHOCHHAX;

— IUCUUILTIHAPHI CTATHEHHS 3aCTOCOBYIOTBCS 3 JJOTPHUMAHHIM CTPOKIB JaBHOCTI
Ta BCTAHOBJICHOT'O MOPSAKY HAKIIA[CHHS CTSATHEHb,

— BHHHUKA€ 3 MOMCHTY IpPUTATHEHHSA IO AWCHUINIIHAPHOI abo MaTepiaabHOI
BiJIMOBIAAIBHOCTI.

BignoBiganeHiCTh y mpydosomy npasi nooiisiEmvbcsi HA MamepiaibHy ma
Oucyuniainapny. BOHM BIIPI3HAIOTBCS 3a TPAaBOBUM 3MICTOM, OPHANYHIMH
HACJiJKaMH, IPOLEAYpPOI0 3aCTOCYBaHHS 3a0XOYEHb 1 CTATHEHb, ajle B 000X
BHITIaJIKaX Cy0’€KTOM BiAMOBINAIILHOCTI BUCTYIIAE MPAIliBHHK.

MarepiaabHa BignoBizanbHicTh mnNpaniBHUKIB — ye 6ud HeeamugHoi
OpUOUYHOT  8IONOBIOANLHOCMI NPAYIGHUKA 34 MAmMepiaibHy WKo0y, 3anodisHy
nionpuemMcmsy, YCmaHogi, opeanizayii, 6HACIIOOK NOPYWEHHSI NOKIAOEHUX HA HbO2O
mpyoosux 0608 ’a3kie. Pa3oM 3 THM MaTepiadbHa BiANOBiNANBHICTE MOXE OyTH
IOBHOKO Ta 0OMEXEHOI0 .

B ocHOBI MmarepiasibHO BiANOBIZAIBLHOCTI JIGKUTh OOOB’SI30K TIpaIliBHUKA
OepeXXIIMBO CTABUTHUCS A0 MaiHa MiANpPUEMCTBA, YCTAHOBH, OpraHizamii i BKUBAaTH
3axoiB 70 3amobiranHs mkoxi (4. 2. ct. 131 K3nll Ykpainn).

JucuuiniiiHapHa BiANOBIAANBHICTL — ye 3acmocysauwHs 00 Npayi6HUKA 6
nopaoKy ma Ha yM08ax, nepeodayenux — 3aKOHOOA6CMBOM  NpPO  Apayio,
OUCYUNTITHAPHUX CMSACHEHb ) 8UNA0l 00MedHcenb 0cobUCmOo20 abo Opeani3ayitino2o
xapakmepy.

Po3pi3HAOTE 3aeanvhy Ta cneyianbHy JUCUUILIIHAPHY —BIANOBIAAIBHICTD.
3aranpHa IUCHUILTIHADHA BiAMOBimanpHICTE mepenbadena K3mll Ykpaiam i
MpaBWJIAMH BHYTPIIIHBOTO TPYJAOBOTO po3mopsaky. CriemianbHa IUCIMIUTIHAPHA
BIJIMOBIIAJIBHICTh BHU3HAYa€ OCOOJMBOCTI IMPABOBOTO CTAaTyCy OKPEMHX TpyII
HpaNiBHUKIB 1 3MIHICHIOEThCA: B HOPSAAKY IIJIETIIOCTI; BIAIIOBIIHO MO CTAaTyTIiB IPO
JUCIWILTIHY; Ha IJCTaBl OKPEMHX HOPMATHBHO-TIPABOBHX aKTiB. JlucrurmiiHapHa
BIJIMOBIIaJIbHICTh 3aCTOCOBYETHCS Y BUTIIAMI: IUCHHUILUTIHAPHUX CTATHEHb (cT. 147
K3nll Ykpaian) Ta 3aX0/iB AUCHUILTIHAPHOTO a00 FPOMAICEKOTO BILIHBY.

Jucturminapaa BIiAITOBINABEHICTE 30IACHIOETBCS HaKJIaJaHHSIM
MUCHUIUTIHAPDHAX CTATHEHb BJIACHUKOM a00 YIIOBHOB2)KCHHM OpPraHOM, 3 SIKHM
IpaniBHUK epedyBae y TpyAOBUX BIIHOCHHAX.

MikHapoaHO-IpaBOBa BiINMOBiTAJBHICTE — ye 0008’30k Y6 'ekma
MIHCHAPOOHO20 Npasa GiOWKOOY8AMU WKOOY, 3aN00IAHY HUM THUWOMY VO €Kmosi
yvo2o npasa. MixXHapOTHO-TIPaBOBa BiJOBIAaIbHICT BUHUKAE B pa3i MOPYIICHHS
HOpPM MIDKHApPOJHOTO TIpaBa, MIKHAPOMHO-TIPABOBHX 3000B’A3aHb, 3aKPIIUICHUX Y
JIOTOBOpAX, 3BHYAsX, aKTaX MDKHAPOJHHUX OpraHizallii, sSKi MarTh OOOB’SI3KOBHH
XapakTep, PillleHHAX MiXKHAPOIHHUX CYJiB Ta apOiTpakis>.

Cymuicmv  MidCHapOOHO-NPABo6oi 6iON0GIOATLHOCHI TIONSTAE Y BUKIIIOYCHHI
MOXJIMBOCTI BYHMHSATH Cy0’€KTaMH MDKHApOJHOTO IIpaBa HOBHX IPaBOIOPYIICHb,

! [HCTUTYT IOpUAMYHOT BiMOBINANBLHOCT] Y IEMOKPATHUHUX MPABOBHX cucTeMax : [Monorpadis] / [H. M. Owiuenko,
T. I. Tapaxonuny, H. M. [TapxomeHko Ta iH.] ; 3a 3ar. pea. H. M. Onimenko. — K. : FOpuanuna aymka, 2009. — C. 66.

2 JOpuauuna ennukonesis : B 6 7./ Peakon : 10. C. llemuryyenko (rososa peaxoin.) Ta in. — K. : Ykp. enmki., 1998.
~T.1:A-T.-C.434.
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BIUIMBI Ha IHIIMX CYO’€KTiB, CIOHYKaHHS iX JO JOOpPOBUILHOTO JOTPUMAHHS
MDKHApOAHUX 3000B’SI3aHb.

O3nakamu MDXHApPOIHO-TIPABOBOI BIANOBIAAILHOCTI €:

— HacTa€ 3a BYNHEHHSI MKHAPOIHOTO IPABOMOPYIIECHHS;

— [IOJIATa€ y 3aCTOCYBaHHI N0 CyO’€KTiB MIXHApOJHOTO IpaB, IO BYMHUIN
MPABOMOPYIICHHS, CAHKIIIH MI>KHAPOTHO-TIPABOBUX HOPM;

— ToJsirae B 000B 3Ky Cy0’€KTa Mi>KHApOAHOTO IpaBa BiIIIKOAYBAaTH IIKONY,
3aMoMiHy HUM iHIIOMY cy0’€KTOBI ILOTO MPaBa;

— CcIpsIMOBaHa Ha 3a0e3MeYeHHs MIKHAPOIHOTO MPaBOIIOPSIKY;

— IOB’s13aHa 3 HACTAHHSM HETaTUBHHUX HACIIKIB JJIsl IPABOIIOPYIIIHUKA;

— peamizyeTbcs B MDKHAPOAHUX MPABOOXOPOHHHX MPaBOBIIHOCHHAX, IO
BUHHKAIOTh HANPHKIA[, MDK Jep>KaBOIO-NPABOIOPYIIHULIECI 1 ITOTEPIIJION0
JIEPIKABOIO, MIXK JIEP’KABOIO-IPABONIOPYIIHHUIIECIO 1 MIXKHAPOJAHUM CIIBTOBAPHUCTBOM.

HdepxaBa Hece MDKHApOTHO-TIPABOBY BilIIOBiAANbHICTh 3a MPOTHIPABHI il
CBOIX OpraHiB 3aKOHOJABUOi, BHKOHABYOI 1 CyHZOBOI BIaaM, a TaKOX OpraHiB
MICIIEBOTO CaMOBPSIyBaHHSI HE3AJIEKHO BiJl TOrO, SKi (YHKIiI BOHM BHUKOHYIOThH
(BHYTpizep>kaBHI Y1 MiKHAPOIHI).

Po3pi3HAIOTH MIXXHapOJHO-IIPABOBY BiATIOBITANBHICTH ABOX BHIIB MamepidaibHy
Ta NOAIMUYHY.

Mamepianena  gionogioanvuicmy TONATa€ B O0OB’S3KY  BiIIKOTyBaTH
MaTepianpHi 30UTKH. Bona 3IIHCHIOETHCS IIJISIXOM Bi/IIIKOTyBaHHS
MPABOMOPYITHUKOM MaTepiajibHOI IIKOAM B HATypi (PECTUTYLIsl), 3a 3amnofisHy
mKkoay (KomIeHcallii) Ta MoBHOro ab0 YacTKOBOTO BiJIIKOMYBaHHS MarepiaibHOT
IIKOJH, TOBapaMu, IOCIyTaMH (penaparis).

Honimuyna  6ionogioanvHicmy — peanizyemvcsi  OUIIXOM:  33JI0BOJICHHS
HeMaTepialbHUX BUMOT JIJISl BIILIKOXYBaHHS IIKOH, 3aBJIAHOI TIEPII 32 BCE YECTi Ta
rigHocTi moTepminmoi  AepikaBH, 11 TOMITHYHUM  iHTepecaM  (caTHCQaKILis);
IIPAaBOMIPHOTO HPUMYCY, 3aXOJiB IOJITHYHOTO Ta EKOHOMIYHOTO XapakTepy, II0
3aCTOCOBYIOThCS OZHIEI0 IEPXKABOIO Y BIAMOBIAL HA HEMPABOMIPHI il iHIIOI AepKaBH
(penpecaiii); MPUMYCOBHX 3aXOMIB SIK 30pOHHOTO0, Tak 1 HEO30POEHOTO XapaKkTepy y
BIINIOBiZIb HAa TIPABOMOPYIICHHS 3 METO HOr0 TPUIHHEHHS, BiJIHOBICHHS
MOpYIICHUX TpaB i 3a0e3NedYeHHs BiANOBIAAIBLHOCTI MPAaBOMOPYIIHUKA (CaHKIIT);
BiTHOBJIEHHS  MPAaBONOPYIIHHUKOM IIONEPENHHOrO CTAaHy Ta B3SITTS  HHM
BiJINIOBIAJIBHOCTI 32 BC1 HECTIPUATIINBI HACHIIKH (pecTopartis).

Tak, crt. cr. 39, 41, 42 Craryry OOH BCTaHOBIIOIOTH MPOLEAYPH peaiizamii
BiINIOBiAAaIBHOCTI 32 3MIHCHEHHS MIDKHAPOJHUX 3JIOYHHIB MPOTH MHPY 1 OE3MEKH.
INependavaeThcs MibKHapOAHA BiIIOBITATIBHICTE 32 HOPYIIEHHS HU3KH MIXKHapOITHUX
JIOTOBOPIB, cepexn sSKuX: KOHBEHIs Mpo Ionepe/KEHHS TeHONUIYy 1 MOKapaHHsS 3a
HbOTO 1948 p.; KoHBeHLis PO MiXKHAPOAHY BiAMOBIAANBHICTh 32 30UTKH, 3aMOMisHI
KOCMIYHIMH 00’extamu 1972 p.; MikHapoaHa KOHBEHIIS PO MPUIMHEHHS 3JI09HHY
amapreiny 1 mokapaHss 3a Hporo 1973 p.

[opsn 3 HaBexeHow Kiacu(iKalliero iCHYIOTh TAKOX iHIII BapiaHTH BHIOBOTO
O3y IOPUANIHOT BiIIIOBITaTBHOCTI:

— 3a XapaKTepoM HacJiKiB (ocobucTa, MaifHOBA, OpraHi3aliiiHa);

— 3a KUIBKICTIO Cy0’€KTIB MpaBoNopyIieHHs (iHAUBIAyalbHa, KOJEKTHBHA);
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—3a cy0’eKTaMu 3aCTOCYBaHHS BIANMOBIAAIBHOCTI (BIAMOBINAIBHICTD, SKY
3aCTOCOBYIOTh CYJIOBi, iHIN IOPUCAMKIIIIHI, IPaBOOXOPOHHI, BUKOHABUO-PO3IOPI Ui
OpraHu, OPraHy MiCIIEBOI'O CAMOBPSTyBaHHS TOLIO);

— 3a 00CArOM MaTepialbHOTO BiAIIKOAYBaHHS (TOBHA, OOMEXKEHA, ITiIBUIIICHA);

— 3QJIKHO BiX pO3MOALUTYy IHUBITBHO-IIPABOBOI BiJIIOBIZaNBHOCTI (YacTKOBA,
comigapHa, cybcuiapHa, perpecusHa)’.

— 3aJICKHO BiJl pO3MIIIIEHHS CAHKIIIi HOPMU TMpaBa y HOpMax MarepiajbHOro abo
MIPOIeCyaqbHOTO TIpaBa (FOPUIMYHA BiMOBINANBHICTH TependadeHa HOpMaMu
MaTepialbHOTO TpaBa Ta IOPHIWYHA BIIIOBINANBHICTE IependadueHa HOpMaMu
MPOLIECYaIbHOTO MPaBa).

11.2 Mpunuunu Ta GyHKUii OPUANYHOI BiinoBigaabHOCTI

MpuHuunu WPpUIMYHOI BiINMOBIAAJBHOCTI — ye 3acadnuui, yHOameHmanbHi
NONOJCEeHHA, WO  BUPAJCAIOMb  CYMHICMb 1 NPUSHAYEHHA  IOPUOUYHOL
8I0N0BIOAILHOCMI, A MAKONC BUHAYAIOMb 3AKOHOMIpHOCMI iT (OYHKYIOHY8AHHA ma
nopsaoKy peanizayii.

IOpunuuna BiOMOBiAANBHICTH € IHCTUTYTOM KIUIBKOX Traily3ed mpaBa:
KOHCTHUTYIIIHHOTO, KPUMIiHAJIBHOTO, aJMiHICTPATHBHOTO, IIUBLIEHOTO, TPYXOBOTO Ta
NeSKUX IHIIMX. A BiATak, cHcTeMa MPHHIHUIIB IOPUIUYHOI BiJIMOBIAATBHOCTI
MOBUHHA BTUMIOBAaTH B c00i HaAramy3eBHH MigXiJ i CKJIAJaTHCS 3 TaKUX OCHOBHHX
imef-npuHIMIIB, SKi 6 pO3KpHBANH i CYTHICTH Yy BCIX Tramy3sX, A€ iCHye iHCTHTYT
FOPUAMYHOI BiJIIIOBIJAJIBHOCTI.

Jlo npunyunie 1OpUANIHOI BiANOBIJAIEHOCTI HAJICKATh:

— npunyun cnpasednugocmi — ToIATae y GopMaibHIN PIBHOCTI, MOBa3i Ta
3aXHUCTI TpaB 1 CBOOOX JIIOAWHH, BIAMOBITHOCTI IHCTHTYTY IOPHIHUYHOL
BIJIMOBIIAJIBHOCTI MOpPaJbHUM HOpPMaM 1 I[IHHOCTSIM, KaTEropisiM pO3yMHOCTI Ta
JOOpPOIOPAAHOCTI, BpaxyBaHHI iepapXii OCOOHCTHX, T'POMAACHKHX 1 JeprKaBHUX
iarepeciB. Y Pimenni KorcrutynifiHoro Cyny Ykpaiam Bix 2 mucromama 2004 p.
No 15-pn/2004 3a3HauaeThCs, MO CIPABEATUBICTh — OJJHA 3 OCHOBHHUX 3acajl Mpasa, €
BUPIIMIANBHOIO Y BU3HAYCHHI HOTO SIK PErynsaTopa CyCIUIPHHX BiXHOCHH, OTHUM i3
3aralbHONIOACEKIX BHUMIpIB IpaBa. 3a3BHYail CIPaBEIMBICTE PO3TIANAIOTH SIK
BJIACTHBICTh TIpaBa, BHUPAXKEHY, 30KpeMa, B PIBHOMY IOPHIMYHOMY MaciTadi
HNOBeNIHKH ¥ y TPONOPIIHHOCTI IOPUINYHOI BIAMOBINANEHOCTI BUYHHEHOMY
IpaBoNOpyIIeHHI0. Y cdepi peamizamii TpaBa CHPaBEeUTHBICTh HPOSBIAETHCH,
30KpeMa, y PiBHOCTI BCIX Iepe]l 3aKOHOM, BIAMOBIHOCTI 3JI0UHHY 1 MOKapaHHS, HiIsAX
3aKOHOJABLA 1 3ac00ax, 110 OOMPAIOTBCS I iX JOCATHEHHs”. Bixnosiguo 1o cr. 61
Koncrutymii Ykpaian: «Hixto He Moxe OyTH ABiYi NPUTATHEHHH 10 IOPUAUYHOL
BiJIMOBIIAJIBHOCTI OJIHOTO BUJIY 3a OJTHE i T€ caMe MPaBOMOPYILICHHD;

— npuHyun pieHocmi — O3HAYae, 110 MpaBa 1 CBOOOIM, 3aKpilUicHI B 3aKOHAX,
MaloTh OyTH OJHAKOBUMH JUIf BCIX TPOMAaJsH, BUXOASYH 3 IIOJIOXKEHb CT. 24
Koncrutymii Ykpainu. ¥V Pimenni KorcturyniiiHoro Cyny Ykpainu Bix 28 BepecHs

! Tuxomupos O. O. [Opuanuna BiANOBifaNbHICTH 3a TpaBonopyuleHHs B iHdopmauiiiniii cdepi: HaBu. noci6. /
0. O. Tuxomupos, O. K. Tyraposa. — K. : Har. akax. CBY, 2015. — C. 38.
2 Pimenns Koncruryuiitnoro Cymy Ykpainu i 2 muctonana 2004 p. Ne 15-pn/2004 [Enexrponnuii pecypc]. — Pesxum
ocTymy 1o jmxepena : http://zakon2.rada.gov.ua/laws/show/v015p710-04.
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2000 p. Ne 10-pn/2000 cTBepaKYy€ETHCS, 1110, MPOTOJIOMIYOYN PIBHICTh YCIX IPOMAISH
nepen 3akoHOM (cT. 24 KonctuTymii YkpaiHM) TakuM 4HHOM, BCTAQHOBIIIOE 1 PiBHY
HiJJIETNICTh yCiX TpoMaisH 3akoHaM Ykpainu!. 3asHauenuii npuHuun Qikcye
3arajbHe TMPaBWJIO HENPHUITYCTHMOCTI BCTAHOBJICHHS 32 COLIAJBHUMH  a0o
0cOOMCTUMH O3HaKaMH TPHBiIEIB 4l 0OMeXeHb. BogHOYAC € IUTKOM OYEBHIHHM,
0 [eil MPUHIMI, K 1 OyAb-SIKUHA 1HIHA, He MOXe OyTH aOCONIOTHUM, BiH MOXeE
MaTH BUHSTKH;

— NPUHYUN 2YMAHI3MY — BUPAKAETHCS B JIIOASHOMY, MIJIOCEPAHOMY CTaBJICHHI
J0 cy0’€KTIB IOPHIMYHOI BiIOBITATBHOCTI i Yac 1l BCTAHOBJIEHHS Ta peaji3arlii.
OCHOBHHMMH BUMOTaMH MPHUHIUIY TYMaHI3My €: Mo-Tepiie, 3a00poHa 3aCTOCYBaHHs
HACHJIbCTBA Ta KaTyBaHHS, JKOPCTKOTO, HEMIOJCHKOrO ab0 TakKoro, MI0 MPUHIKYE
TiIHICTh, TIOBO/DKEHHS YH TOKApaHHS; TIO-Ipyre, BCTAHOBICHHS OPHIMIHOT
BIJIMOBIAJILHOCTI 3 ypaxyBaHHsSM IIpaB JIIOJUHU Ta MOPAIBHUX HOPM; MO-TPETE,
($yHKUIOHANBHE 3AIHCHEHHS IOPUANYHOI BiAMOBIJATBLHOCTI HA OCHOBI CTaBJICHHS 0
JIONWHY SK JI0O HAaWBHINOI IIHHOCTI; MO-YE€TBEPTE, BCTAHOBICHHS CUCTEMH IiJIbT
(BUKJIFOUCHB 13 MPUHIIMITIB HEBIABOPOTHOCTI, PIBHOCTI) B 3aJIEKHOCTI BiJ 0COOIMBHUX
XapakTePUCTHUK cy0’ekTa (HEMOBHONITTS, XBOpoOa, IiHBaJimHICTE Ta iHme) abo
HE3aJIe)KHO BiJ] HUX, IO MPOSIBIISIETHCS B aKTaX aMHICTIi Ta MOMWITYBaHHS;

— NPUHYUN 3aKOHHOCMI — 3BOJMUTHCS 1O TOTO, L0 AiSJbHICTH OPraHiB Aep>KaBU
abo0 mocaZoBUX 0Ci0 3MIMCHIOETHCS BUKIIOYHO Ha IMICTaBl, B MEXaX IMOBHOBAKEHD Ta
y cmoci0, mo BH3Ha4YeHi 3akoHaMH YKpaiHu. IOpuandHa BiANIOBiTaNbHICTH HacTae
TIJIBKY 32 JAisiHHA, nepeadadeHi 3aKkoHOM (1l TPaBWIiIo BioMe Iie 3 4aciB JlaBHBOTO
Pumy y Burnsaai ¢gopmyn «Nullum crimen sine lege» — Hisikoro mokapaHHsi 0e3
3akoHy Ta «Nulla poena sine lege» — HiIKOro 3104MHY 0€3 3aKOHY), 3aCTOCOBY€ETHCS
HAa 3acajiaXx CyBOpPOI BIAMOBIIHOCTI 0 BU3HAYCHOTO 3aKOHOM IMOPSIKY, IPUTITHEHHS
0CcOo0M JT0 FOPUIUYHOT BiAMOBIJAILHOCTI IHILIFOETHCS JIMIIE TepeI0aueHUMHU 3aKOHOM
KOMIIETEHTHUMH opranamu’. Y Pimenni Koncturymiiinoro Cymny Ykpainu Big
25 ciuns 2012 p. Ne 3-pn/2012 BimmidaeThesi, IO TPHHIAIT 3aKOHHOCTI Tepenbadae
3aCTOCYBaHHS CylIaMH 3aKOHIB YKpaiHH, a TaKoX HOPMAaTHBHO-TIPAaBOBHX AaKTiB
BIAMOBIHUX OpraHiB Jep)KaBHOI BJaad, BHJIAHUX Ha IIJACTaBl, B MEKax
MOBHOBaXKEHB Ta y CIIOCIO, 0 nependadeni Koncrutymiero Ta 3akonamu Ykpainm®;

— npuHyun O0OIPYHMOBAHOCMI — TPOSIBISETHCS B YXBalIE€HHI KOMIIETEHTHUM
OpraHoOM Jep:KaBH abo0 IOCaJOBOI0 OCOOOI0 PINIEHHS MPO HPHUTATHEHHS 0COOH 10
FOPUIUYHOI BiMOBITATBHOCTI HA MiJCTaBi 00 €KTHBHO 3’SICOBAHUX BCIX FOPHIUYHO
3Hauynmx oOctaBuH crpaBu. OOIPYHTOBaHMM pIIIEHHSAM Y KPHMiHAJIbHOMY
CYJIOUMHCTBI € pillICHHS, B SKOMY IIOBHO BiZIOOpa)eHi OOCTaBMHH, IO MAalOTh
3HA4YEeHHS Ui KPUMIHAJIBHOTO TPOBA/DKCHHS, BUCHOBKH CyAy IPO BCTaHOBJICHI
OoOCTaBUHM 1 TIPaBOBI HACHIAKA € BHYCPIIHUMH, BIAMOBINAIOTH JMIHCHOCTI i
MiATBEPHKYIOTHCS JOCTOBIPHUMH JOKa3aMH, AOCIIIKEHUMH B CyIOBOMY 3acCilaHHI.

! Pimrennst Koneruryuiitworo Cyay Ykpainu Bix 28 epectst 2000 p. Ne 10-pii/2000 [EnexrpoHuuii pecype]. — Pexum
JocTyIy J0 Jukepena : http://zakon4.rada.gov.ua/laws/show/v010p710-00.

2 A6pamoBuu P. M. Eomottist Ta criiBBianomenHs npunimnis «Nullum crimen sine lege, nulla poena sine lege» Ta «Ex
post facto law» [Enexrponnnii pecypc] / P. M. A6pamosud // Haykosi 3anuckun HaYKMA. I0puanuni nayku. —2012. —
T. 129. - C. 59 — 62. — Pexxum foctymy 10 KypH. : http://nbuv.gov.ua/j-pdf/NaUKMAun_2012_ 129 13.pdf.

3 Pimennst Koncruryniitnoro Cyny Vkpainu Bin 25 ciuns 2012 p. Ne 3-pr/2012 [Enexrtponnuii pecypc]. — Peskum
noctymy 1o jukepena : http://zakon3.rada.gov.ua/laws/show/v003p710-12.

247



OOTpyHTOBAHICTh CYJOBOTO PIlICHHS TMOJIATAa€ y TMPABHIILHOCTI BCTAHOBJICHHS
(daxTHYHUX 0OCTABHH CIIPAaBU Ta MPABIIIBHIN OLIHIN JJOKAa3iB;

— npuHyun OoyinbHOCMi — BHABIAETBCS B JOCATHCHHI METH IOPHIMYHOI
BIJIMOBIIAJIBHOCTI  LUIAXOM BCTAHOBJICHHS BIJNOBIMIHOCTI OOpaHOI CTOCOBHO
IIPaBOIOPYIIHNKA MipH BIUIMBY, iHAWBimyamizalii 3aco0iB MOKapaHHS 3al€XHO BifJ
CTyNEHs CYCHNUIBHOI HEOEe3MeKH CKOEHOTo JisSHHSA, OCOOJNHMBOCTEH  0COOM
MPABONOPYLIHUKA Ta 00CTABUH CKOEHHS IPABOIIOPYILCHHS,

— npunyun iHougioyanisayii — BUpaXXaeTbca B qU(epeHItianii mpaBonopyIeHs i
CaHKII 3aJeXHO BiJX CycHiIbHOI HeOe3leKH IPaBONOPYIIEHHS Ta OCOOHCTOCTI
MIPaBOIOPYIIHUKA, BCTAHOBJICHHI MipH Ta 00CSTy BiANOBIJAILHOCTI 3 ypaxXyBaHHIM
CycminbHOI HeOe3lmeKH KOHKPETHOro mpaBomopymeHHs. Y cr. 61 Korcrurymii
VYkpaiHu 3aKpilieHo, MO IOPUIUYHA BiAMOBINAIBHICTE 0COOM Ma€ HIUBITYyaTbHHN
Xapakrep;

— NPUHYUN He8I08OPOMHOCMI — BUPAXKAETHCS B 000B’I3KOBOMY BCTAHOBJICHHI Ta
HACTaHHI HETAaTUBHHX HACHIAKIB JUIS JENMKTO3JaTHOI o0coOM, sKa BYHHUIIA
MPOTUIIPAaBHE, BUHHE, COLIAJBHO MIKiIIMBe a0o HeOe3neuHe MisiHHA (Oil0 4u
0e3nisuTbHICTB). SIK  BiZOMO, HE JKOPCTOKICTb MOKAapaHHS CTPUMYE  BiX
MIPaBOIOPYIICHb, a HOTO HEBIBOPOTHICTH 1 MHUTTEBICTh HACTAHHS,

— NPUHYUN Pe2NAMeHmMOB8AHOCHi — BUSABISEThCS B YITKOMY BHU3HAYCHHI BHIIB i
¢dbopM IOpPHOMYHOI BIAMOBIJANBHOCTI Yy CaHKLISAX MarepiaJbHUX HOPM IIpaBa;
3aKpiIUICHHI O3HAK, CKJIAJy Ta PI3HOBHIIB IPABONOPYIIEHb HOPMAaMH Tally3eBOTO
3aKOHOJIABCTBA; HOPMATHBHOMY BH3HAYCHHS IiJICTAaB FOPUAWYHOI BiMOBIIAIBHOCTI;
BHM3HAYEHHI MPOIIECypH BCTAHOBJICHHS FOPUIMYHOI BiAMOBIAAIBLHOCTI Ta BUKOHAHHS
HOPUHHATOTO PIilICHHS.

OcobnuBa pojb FOPUANYHOI  BiNOBIZATBHOCTI B IKHUTTI CYCILJIBCTBA
BHUPAXXAETHCSI HE JIMIIIE B ii MPUHIMNIAX, alie i y MeTi (LX) 1 PYHKIIISX.

Memoto rwpuduunoi gionogioansrnocmi €, 3 0gHOTO OOKy, OXOpOHa MpaB i
CBOOOJ JIOAWHHU Ta I'pOMaJsIHMHA, 3a0e3NedeHHS 3aKOHHOCTI Ta MPaBOIOPSAAKY B
JIeprKaBi, a 3 IHIIOro — MPOQiJIaKTHKA PABOMOPYIIIEHb, BUXOBAHHS Cy0’€KTIB MpaBa B
IyCi OBAry JI0 3aKOHY Ta PaBa K HAHBAKIUBININX IHHOCTEH y CyCIIUTLCTBI L.

Iimi ropuan4HOl BIAMIOBINANLHOCTI MOYKHA MOJUIMTH HA il JOOPOBLIGHOI Ta
JIep’KaBHO-TIPUMYCOBOI (hopM peartizanii rOpuauYHOi BiAmoBigampHOCTI. Tak, 10
yineti 0obposinbHoi opmu peanizayii ropuouunoi 6ionogioanrbHocmi BiTHOCATS:
3aKpIIUICHHS, BIOPSIKYBaHHS Ta BIOCKOHAJEHHS CYCIUTFHHUX BiTHOCHH; BHXOBaHHS
rpoMajisiH, MiJBUILIEHHS PIiBHS MPaBOBOI KyJbTypH; (GopMyBaHHsS Ta 3a0e3NedYeHHS
MIPaBOMIPHOT MOBEAIHKH; 3HWKEHHSI KIJIBKOCTI MTPaBOIOPYIIECHb.

Llinamu  deparcagno-npumycogoi peanizayii 1opuduunoi 6ionogioanbHocmi €:
MOKapaHHs IPaBONOPYIIHWKA; BIJIHOBJICHHS IOPYIICHUX CYCIUIBHHUX BiJIHOCHH;
BUMNPABJICHHS Ta BUXOBAHHS IPABOMOPYIIHHKIB;, 3HIKEHHS Ta CTaOuTi3alis piBHS
CKOEHHS TpaBonopylreHb. il BUMpaBlieHHs, BAXOBAHHS, 3HIDKCHHS 1 cTa0lmizarii
KIJTBKOCTI TIPaBONOPYIICHb € CHUIBHUMH IS TBOX (hopM peaiizamii IOpUIAIHOT
BiAMOBIAAIBHOCTI. 3 ypaxyBaHHSIM BHKJIQJACHOTO BHIIE, JOPEUYHIllE BECTH MOBY HE

! Teopist nepxaBu Ta npasa : noci6. 1 MiAroTos, a0 icnutis / C. M. Tumuenko, P. A. Kamosxuuii, H. M. [Tapxomenko
Ta iH. — 3-€ Bua. crepeornn. — K. : Bun. [TAJINBOJIA A. B., 2007. — C. 142.
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JIMILIE TIPO OJIHY 3arajibHy METy FOPUAMYHOI BiAMOBIJAIBLHOCTI, & TIPO CUCTEMY LIiJICH
OCTaHHKOi .

CouianbHe Ta  [UIBOBE MPHU3HAYCHHS  IOPUIUYHOI  BiAMOBIZATBLHOCTI
po3kpuBaeThecsi B 11 QyHKIisSX. [TOHATTS «(QyHKIIS FOPUAMYHOI BiAMOBIAAIBLHOCTI
OXOIUTIOE TPU3HAYEHHA IOPUAWYHOI BIATIOBIZATBHOCTI Ta HANPSAMH IPAaBOBOTO
BIUTHBY Ha CYCIIJIbHI BiTHOCHHH.

@yHKUil WOPUAMYHOI BIANOBIIANBHOCTI — ye OCHOGHI HanpaMmu Gnaugy
IOPUOUYHOT 8IONOBIOALHOCIMI HA CYCRIIbHI BIOHOCUHU, NOBEOIHKY CyO ckmie npasa,
npasocgioomicms ma npagogy Kyabmypy, 6 AKUX PO3KPUSAomuvcs il cymHicmo,
coyianbHe NPUHAYEHHs [ 3a OONOMO2U AKUX O0CA2AIOMbCA  Yini  10pUOUUHOT
8I0N06I0ANLHOCTI.

Buou ocnosnux gynkuiii opuouunoi eionosioanvHocmi:

— pe2yiamuéHa — HampsaM Jii IOPUAWYHOI BIJNOBIJAIBHOCTI Ha CYO’ €KTiB
IIPaBOBIAHOCHH, IO MOJNATAE B CIIOHYKAaHHI OCTaHHIX HE MOPYIIYBaTH BUMOT HOPM
ImpaBa 1 BHPaXaeTbCs B I1X NpaBoMipHill moBeniHii. CrocoOamu 3miliCHEHHS
perynaTuBHOI GYHKIIT FOPUIUYHOI BiJIIOBIAILHOCTI € 3aKPIMJICHHS B HOPMax IpaBa
3pa3KkiB IMPaBOMIPHOI MOBEIIHKM LUIIXOM BCTAaHOBJIEHHsS 3a00pOH, 3000B’s3aHb,
JI03BOJIIB, 320X04YEHB TOIIIO;

— npegenmueHa — 3aCTOCYBaHHS MIpH FOPUIUYHOI BiAMOBINAILHOCTI O 0COOH,
sIKa BUMHHJIA TIPABOTIOPYIICHHS, MONEepeKae 11 PO HEPHUITYCTUMICTh 31HCHEHHS B
Maii0yTHROMY MPOTHUIIPABHOTO MisSHHS, ()OPMYIOUM TAaKOX B IHIINX Cy0’€KTiB MpaBa
HeOaXXaHHs BYMHATH MpaBonopymeHHs. Crocobamu 3miHCHEHHS NPEBEHTUBHOL
(yHKIIT € 3aCTOCYBaHHS OCYJy Ta MoKapaHHs. [IpeBeHTHBHA (YHKIIiS 3aJI€KHO Bij
BHJIB CYCHIIBHUX BIJHOCHH 1 CYy0’€KTiB, Ha SKHX BOHAa i€, IMOIUIIETHCS Ha
miAQYHKIT 3aeanvhoi npesenyii (CTOCOBHO BCIX CyO’€KTIB NpaBa) Ta Mpugamuoi
(cneyianvroi) npesenyii (MO0 KOHKPETHOTO MPABONOPYIITHHUKA);

—Kapanvha (wmpagna) — HaOpsAM Aii IOPUANYHOI BiATIOBIZATBHOCTI HA
cy0’eKkTa  TPaBOMOPYIICHHS, IO  BIANOBIJa€  TPHHIUNAM  OPUIANIHOT
BiJINIOBIIAIBHOCTI Ta TOJIATa€ B OCY.i, Mo30aBieHHI Woro (BTpaTi) meBHUX Oiar
ocobucToro, MalfHOBOTO Ta OpraHizamiiiHoro xapaxrepy. KapampHa QyHKITIS
CIpsSMOBaHa Ha BHHUKHCHHS, IPHIUHEHHS a00 3MiHY TpaBOBIIHOCHH i
BCTaHOBJICHHSI MK Cy0’€KTaMH MpaBa KOHKPETHOTO MPABOBOIO 3B’ 13Ky HEOOXITHOTO
Uil peamizamii  IOpUAMYHOT  BiAMOBiAaNbHOCTI (TIPAaBOBIZHOCHHU  IOPUIMYHOT
BimnoBiganpHOCTI). CrmocobamMu  3miMCHEHHS KapaldbHOI (QYHKIIT IOPUIHIHOT
BiJINIOBIIAIBHOCTI € OCY/, OOMEKEHHsI MaifHOBO1 c(epH, mo30aBieHHs Cy0’ €EKTUBHUX
[pas TOIIO;

— i0HO61I06AIbHA — HATIPSAM il FOPHIUYHOI BiAMOBINAIEHOCTI HA CBIIOMICTb 1
TOBE/IHKY JIOJIeH, CIpsIMOBaHWN Ha MPHUBEACHHS MPaBOBOTO CTAaTyCy CyO’ €KTIB
MPaBOBIIHOCMH Yy  TONepenHiii HopManpHMH  CTaH. Pe3ymbrar  BIUIMBY
BiTHOBJIIOBAJIBHOT (DYHKIIT IOPUAMYHOT BIAMOBINAIBHOCTI MIiCTHTH JBa AaCHEKTH.
[Mepmmii mepenbavae BIMHOBICHHS MPaBOMOPAAKY, 3aKOHHOCTI, MPABOBITHOCHH,

! Teopist neprxasu Ta npasa : niapyu. / [€. O. T'ina, €. B. Binosbopos, A. M. 3aBanbuuii Ta in.] ; 3a 3ar. pex. €. O. Tiau.
—K.: ®OII O. C. Jlinkan, 2011. — C. 368.
2 Teopis nepxasu Ta paBa : miapy4. / [€. O. T'ixa, €. B. Binossopos, A. M. 3aBabhuif Ta in.] ; 3a 3ar. pen. €. O. Tigu.
—K.: ®OII O. C. Jlimkas, 2011. — C. 387.
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JIpYrMid — BIAHOBJCHHS CYCHUIBHUX BIJHOCHH, COLI&JIBHOI CIIPaBEIIMBOCTI,
MICUXOJIOTIYHOTO CITOKOIO CcycmiyibcTBa. Crioco6amMu 3miHCHEHHS BiTHOBIIOBAJIHHOT
GbyHKUIT € BIAIIKOTYBaHHS 3aBJAHOI IIKOH, OCY/I IIPaBONOPYIIHHUKA TOLIO;

— 8UX06HA — HANPSAM il IOPUAMYHOI BiAMOBIJAILHOCTI HA IHAMBILYalbHY Ta
CYCHiNIBHY CBIZOMICTb, BHYTpIIIHIM CBIT Cy0’€KTiB IpaBa 3 METOI0 BHXOBAHHSI,
03HAWOMJICHHS 3 BIIMOBIAHUMH I[IHHOCTSMH, IO 3aKpilJICHIi B HOpPMax TMpaBa,
(hopMyBaHHS TPABOCBIZOMOCTi, TIPAaBOBOi KYyJBTYypH, MOTHBAIl MPaBOMipHOI
MOBEIHKY, 3MEHIICHHS TPOSBIB MPaBOBOTO HIrili3My, aHTUCOLMIAIBHOT MOBEIIHKH.
Criocobamu 3iicHeHHS 1i€l (GYHKIIT € BCTAHOBIICHHSI 000B’S3KiB, TIOKapaHHs, OCYI,
320X0UYEHHSI, TPaBOBe iH()OPMyBaHHs rPOMAaJSH, BiNIKOAyBAHHS 3aBJaHOI IIKOIH .

OxpiM TOTO, B FOPHANTHIHN JiTepaTypi HOPSAA 3 PO3TISIHYTHMH BHIIE (HYHKIIIMH
IOPUIUYHOI BiAMOBINANFHOCTI BUOKPEMITIOIOTh U 1HINI, HANPHUKIAA: OXOPOHHY —
CIpsIMOBaHA HAa 3aXHUCT IMO3UTUBHUX CYCIIJIBHUX BIJHOCHH MUISIXOM HOPMATHBHO-
BCTAaHOBJICHHX  BINNOBIZHMX MEXaHI3MIB MPUTATHEHHS BUHHUX 0Ci0 10
BiJITIOBITAJIBHOCTI B pa3i MOPYIICHHS HOPM TPaBa; 3A0X0UY8ANbHY (CIUMYIIOIOWY) —
c(hoKkycoBaHa Ha MO3UTUBHE CTABICHHS 0COOM /IO BCTAHOBJICHUX MPABHII MOBEIIHKH i
OakaHHS BHKOHYBaTH HEOOXigHI BHUMOTHM IIpaBa Ta OTPUMYBAaTH BiIIIOBiAHI
3a0XOYEHHS, TIepeadadeHi 3aKOHOIABCTBOM; 3abe3neuyganvbhy — IOPUIAYHA
BIJIMOBIIaJIbHICTE 3a0€31e4ye HOPMaJbHY JIIF0 MEXaHi3My MPaBOBOTO PEryJIFOBaHHS,
OyZy4H eIeMEHTOM IPABOBOTO PEryIOBAHHI, OMHUM 3 IOPUIUYHUX 3aCO0IB BILTUBY

Ha PETYIIFOBAHHS CyCIUTBHUX BiTHOCHH?,

11.3 ITixcTaBu IOPpUANYHOI BiinmoBigaabHOCTI

MincraBu 1opuanyHOi BiamoBiTaJbHOCTI — ye cykynuicms o0OCmasuH,
HAAGHICMYb AKUX POOUND I0PUOUYHY GIONO0GIOANLHICIb MOJICTUBOIO A HALEHCHOIO.

IMinctaBu HeraTMBHOI KHPUAMYHOI BiINMOBiZaJBHOCTI — ye cyxkynHicmo
06CMasuH, HAABHICMb  AKUX  O0AE  MOJICTUBICIMb — YNOBHOBANCEHUM — OPSAHAM
npumscHymu  0cody, AKA GYUHUNA NPOMUNpasHe OisHHA, 00  OPUOUUHOT
8ionogioanvHocmi abo 3a HAAGHOCMI dOCMAMHIX nidcmag 36inbHumu ii 6i0 maxoi
8i0N0BIOANLHOCHII.

[TizcTaBaMu MPUTATHEHHS 10 HETATUBHOT FOPUINTHOT BiJIIIOBIIaTBHOCTI €:

— wpuouynutl  gakm (pakmuuHo CcKo€He OisiHHA) — CKOEHHS CaMoro
IOPOTUIIPABHOTO [TisHHSA 3a HAsSBHOCTI BCIX O3HAK, $Ki yTBOPIOIOTH CKIaJ
npaBonopymenHs (Hanpukiag, y 4.1 cr.2 KK Vkpainum 3a3HadaeTbes, 110
MiJCTaBOI0 KPUMIHAIBHOI BIAMOBIAAIBHOCTI € BYMHEHHS OCO0OK CYCHUIBHO
HeOe3MevHoro AisHHS, SIKe MiCTHTh CKJIAJ 3JI04HHY, TependadeHoro muM Kongekcom);

— HaseHicmb HOpMU npasa, WO Tepeadadac CKIAA TPABOMOPYIICHHS Ta
MOJJIMBICTD TOKJIAAaHHS IOPUAMYHOI BiMOBiAanbHOCTI (Hampukiam, y 4. 22 cT. 92
KouncTurytii Ykpainu 3a3Ha4eHo, 1[0 BUKJIFOYHO 3aKOHAMHU YKpaiHW BU3HAYAIOTHCS
3acagd  LUBIUIBHO-TIPAaBOBOI  BiJNOBINANBHOCTI; JIiSHHS, SAKi € 3JIOYHHAMH,
aJIMiHICTPAaTUBHUMH abo JUCHIUTUTI HAPHUMHU [IPaBOIOPYIICHHIMH, Ta

! [lleuenko A. BigHosmopanbua (yHkuis ropuanunoi signosinaasHocti / A. lesenko, O. Ctpenbhuk // [y6niune
mpaBo. —2012. — Ne 4 (8). — C. 269 — 275.

2JOpuaMuHa  BiANOBiNAIBHICTh: NPOOGIEMH BUKIIOYEHHS Ta 3BinbHeHHS : [monorpadis] / [lO. B. Baysin,
O. B. Cxpunsiok, H. M. Onintenko Ta in.] ; Bian. pea. 10. B. Baynin. — Jlonensk : Kanbmiyc, 2013. — 424 c.
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Bi/IIOBiANBHICTD 32 HUX)';

— HAABHICMb NPABO3ACMOCO8HO20 AKMA, O BUHECEHUH YIOBHOBXCHUM Ha Te
opraHoM ado 1mocasoBoO 0CO00I0, B IKOMY KOHKPETH3YEThCS BUJ i Mipa IOPUIUIHOT
BIIMOBIAATBLHOCTI 1010 OKPEMOT'O FOPUIUYHOTO (PAKTy Ta KU BCTYIMB y 3aKOHHY
cuiy (HampHKIad, BUPOK CyXy, IOCTAaHOBA PO HAKJIAACHHS aIMiHICTPATHBHOTO
CTSATHEHHS, HaKa3 MPO OTOJIONICHHS TOTaHH TOIIIO).

3sinvHenHs 60 HeeamusHOi OpUOUUHOL 6i0N0GidaibHOoCmi BiNOYBa€eThCS 3a
CKO€HE MTPABOMOPYIISHHS, JIe BUHA TIOPYIIHUKA JJOBEACHA Y BCTAHOBJICHOMY MOPSAKY
(mig dvac 3BUTBHEHHS OCOOM BiJi [WBUTBHO-NIPABOBOI BIANOBIAATEHOCTI BUHY
JIOBOJIUTH HE MOTPiOHO). HalmommpeHimow mijcTaBoro 3BIIbHEHHS BiJl FOPUIMYHOT
BiJIIOBIAaIbHOCTI € CTPOK JAaBHOCTI CKOEHHSI MPaBOMOPYIIEHHS a00 CTPOK JaBHOCTI
MPUAHATTS HEBUKOHAHOTO MPaBO3aCTOCOBHOTO aKTa MIOJO BiIMOBITaTbHOCTI
OpPaBOIOPYIIHUKA, IICIs  HACTaHHS  SKOTO HPUTATHYTH [0  IOPHIHYHOL
BiNOBiAaBbHOCTI 0c00y He MoXKHa. Ha edexTi 3MeHIIeHHS CTYHEHs CYCHUIBHOI
HeOe3Mmekn 3 9acoM, SKHH MHHYB ICIA ITIPaBONOPYIICHHS, 0a3yroThca I iHIII
MiZCTaBU 3BIILHEHHS BiJ IOPHIWYHOI BiAIMOBIAAIBHOCTI, Taki SK: MOMIIYBaHHS,
aMHICTisl, yMOBHO-IOCTPOKOBE 3BiIbHEHHS BiJl BiIOYBaHHs MOKApaHHs TOLIO.

[lizctaBu 3BiIbHEHHS BiJ HETaTHBHOI IOPHAWYHOI  BiINOBIZaIbHOCTI
BCTaHOBJICHI Taiy3eBUM 3akoHonaBcTBOM. Hampuknazn, y KK Vkpainu 3BinbHEHHs
Bil KPUMiHAJIBHOI BiAMOBINANBHOCTI MOXJIMBE y 3B’S3KY 3: AIHOBHM KasTTAM;
MPUMUPEHHSIM BUHHOTO 3 MOTEPIUINM; Tepeadero OcoOM Ha MOPYKH; 3MIHOIO
00cTaHOBKH; 3aKiHUeHHsIM CTpokiB naBHocTi. Y KYnAII nmigcraBamu 3BiIbHEHHS Bij
aJMIHICTpaTUBHOI  BINMOBIMAIBHOCTI € TMepenaya MaTepialiB  Ha  PO3IIISLI
rpoMajzcbkol opradizamii abo TpyIOBOTO KOJEKTHBY, SKIIO 3 YpaXyBaHHSIM
XapakTepy BUMHEHOTO MPaBOMOPYIICHHS 1 0COOU MPaBOMOPYIIHUKA JI0 HEl JOITEHO
3aCTOCYBAaTH 3aXifi TPOMAACHKOr0 BIUIHBY, MOPH MAaJO3HAYHOCTI BYMHECHOIO
aZMiHicTpaTuBHOTO TpaBomnopyiieHHs 1a in. Y LK Ykpainu nependadeHo migcraBu
3BUIBHEHHS BiJl BIAMOBINAIBFHOCTI 3a IMMOPYIICHHS 3000B’A3aHH!, SIKIIO 0c00a JToBexe,
10 1€ MOPYIICHHS CTaJIOCS BHACIIIOK BUITAKy a00 HENepeOOPHOi CHIK Ta iH.

[lizctaBu 3BiUNBHEHHS BiJl HETATHBHOI IOPUAWYHOI BiAMOBIZAIBHOCTI CIiJ
BiIMEKOBYBATH BiJl 0OCMAGUH, WO GUKTIOUAIOMb IOPUOUYHY GION0Gi0anbHicmy. Y
Ipoleci BCTAaHOBJICHHS (DaKTy MPaBOMOPYLICHHs YIIOBHOBOKCHUMHU Ha T€ OpraHaMu
MOXYTh OyTH BUSIBJICHI 0OCTaBHHH, SIKi 3aKOHOJABEIb BU3HAUMB SIK IMiJICTaBU, KOJIU
IOpUANYHA BiIIOBITANBHICTE TP (HOPMANBHIA HAIBHOCTI CKJIaTy IPABOIOPYIICHHS
BUKITIOYAETHCS. [HITUMH CIIOBaMH, 3a MIEBHUX OOCTaBUH FOPUIMYHA BiIIIOBIIaIbHICT
€ HETPHUITyCTUMOIO», TOOTO He HacTae B3araiui. Jlo Takux oOCTaBHH 30KpeMa, ajie He
TUTBKH, CIiJ BiXHECTH: BHMANOK (Ka3yc); HEoOXimHy 0OOpOHY; YSABHY OOOpOHY;
KpaiiHI0O HeoOXinmHicTh Ta iH. HasBaHi 00CTaBMHM BKa3ylOTh Ha BIJCYTHICTh
CycminipHOiI HeOe3NmeKd Ta MPOTHIIPABHOCTI MAisHHSA abo Ha BiACYTHICTH BHHHU

npasonopymnuka’, Hanpuxman, y KK Ykpainum o6cTaBuHaMu, MO BHKIIOYAIOTH

!SaraneHa Teopis mpasa: miapyd. / [M. L Kosw6pa, C.II IorpeGusik, O.B.llenbeB Tain.]; 3a 3ar. pex.
M. 1. Ko3to6pu. — K. : Baire, 2015. - 392 c.

23aranbHa Teopis mpasa: miapyd. / [M. L Koswo6pa, C.II IorpeGusik, O.B.lLlenbeB Tain.]; 3a 3ar. pex.
M. 1. Koszro6pu. — K. : Baire, 2015. - 392 c.

33araneHa Teopis mpasa: nmiapyd. / [M. L Kosw6pa, C.II IorpeGusik, O.B.llenbeB Tain.]; 3a 3ar. pex.
M. 1. Kozro6pu. — K. : Baire, 2015. — C. 304.
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KpUMiHAJIbHY BiJIOBIJAIBHICTE €: HeoOXiHa 000poHa; ysiBHA 00OPOHA; 3aTPUMAHHS
0oco0H, IO BYMHMIA 3JIOYMH; KpaWHS HEOOXigHiCTh; ¢i3muHMil abo INCHXiYHMI
MIPUMYC; JIiSIHHS, TTOB’sI3aHE 3 PU3UKOM Ta iH.

Iliocmaeorw HacmaHuA nO3UMUBHOI HOPUOUYHOL 6i0N0GIdAIbHOCMI € HOpMa
mpaBa (IOpUANYHA MiACTaBa), SKa HaOyna IOPUANYHOI CHIIH, MICTUTH y co0i IpaBHIO
MOBEIHKH, TOOTO BiIOMOCTI MPO HAaNEXKHY a00 3a00pOHEHY TMOBEAIHKY, BKa3dye Ha
HETraTHUBHI HACIIJIKW B Pa3i BUNHEHHS 3a00POHEHOTO AisIHHS, a00 MICTHTB y c001 Mipy
320XO0UCHHS Cy0 €KTIB TIpaBa.

OTxe, U1 HACTAHHS TO3WUTHBHOI IOPHIMYHOI BiAMOBINAIBHOCTI JOCTaTHBHO
opuouynoi  TiACTaBU, a JUIA TNPUTSATHEHHS 1O HETaTHMBHOI  HOPUAMYHOL
BiJIMOBIAATBHOCTI HEOOXITHI (haxkmuuna, opuouyHa ma npoyecyanrbHa MiICTaBH.

IOpuanaHii BiANOBIKAIBHOCTI, OKpIM diTKOi HOPMATHBHOI perjiaMeHTalll,
BJIACTMBA 1€ ¥ TIOETamHicTh ii 3MIHCHEHHs, IO BCTAHOBIIOETHCS HOPMAMH
mpolecyaibHOro mpaBa. Tak, y mpoleci pearmizamii IOpUAMYHOT BigMOBiZaIBHOCTI
MO>KHa BUOKPEMHTH IIEBHI CTail.

Crapii peasizauii opuanyHoi BignmoBinanbHOCTI — ye 6usHaueni emanu
peanizayii  10puouunol  iONOGIOANLHOCIE, WO XAPAKMEPU3YIOMbCS  0COONUBUMU
YInAMU, HA OOCACHEHHS AKUX CIPAMOBANA OIANbHICIb KOMNEMEeHMHUX OP2aHis.

Tak, y cBOEMY PO3BUTKY MO3UMUBHA IOPUOUYHA BION0BIOANbHICMb TIPOXOJUTH
KilbKa crafiid: 1) 3aKkpiluleHHs B PETyJTHBHUX HOpPMax IpaBa OOOB’SI3KY OO
3MIHCHCHHS TMMO3WTHBHMX BYMHKIB (CTaTWKAa BCTAHOBJICHHS BiJIOBIJAIBHOCTI);
2) peamizalliss 1IbOTO OOOB’A3Ky — TMIpaBOMipHA TMOBEAIHKA; 3) CXBaJeHHA abo
320X0UYEHHs OBEIiHKU 0cOOM (IUHAMIKa BifnoBigansHOCT)'.

CranmissMu  Hecamu6noi  1opuouynoi  eionogioanvhocmi €. 1) BAHUKHEHHS
BiJIMOBITAJIBHOCTI 3 MOMEHTY BUMHEHHSI MPaBOMOPYUICHHS SK IOPUIMYHOTO (akTy,
0 BHUKJIMKA€E BIAMOBIAHI MNPAaBOBITHOCHHM, 2) BCTAHOBJICHHS KOMIICTCHTHHUMHU
JepPKaBHUMH ~ OpraHaMH Cy0’ekTa (Ta IHIINX €JIEMEHTIB) MpPaBOIOPYIICHHS;
3) BU3Ha4YeHHS BHIY 1 MipH BiINOBIJaJBHOCTI B aKTi 3aCTOCYBaHHS CaHKINI
IOPUAUYHOI  HOPMHU; 4) peainizaiis KOHKPETHHX  3aXOJiB  HOPUAUYHOI
Bi/INOBiNAIBEHOCTI, BU3HAYEHHX BiIIIOBIIHMM MPABO3aCTOCOBHUM aKTOM?.,

ITix wac TpUTSATHEHHS OCOOW 10 FOPHIUYHOI BiNMOBITANBHOCTI 32 BUYWHCHHS
MPaBOIOPYIIEHHS TIPABOOXOPOHHI OpraHu 3IHCHIOIOThH aHAJIi3 Ta OI[IHKY (aKTHYHUX
0o0CTaBHH IOPHIMYHOI CIIpaBH, BUOIp MaTepiaabHOI Ta HpOIeCyanbHOI HOPMHU IIpaBa
Ta BUHOCATH 1HIWBIyaTbHO MPAaBOBHH aKT MPaBO3aCTOCYBAaHHS, 00OB’SI3KOBHH IS
BUKOHaHHSI. ToOTO JepkaBHO-BIaJHA [isJIBHICTH MPAaBOOXOPOHHUX OpPraHiB
BUpaXa€TbCI B TOMY, IO BOHHM SIK YacTHHA amapary Jep)KaBu BOJOMIIOThH
KOMITETEHIIIEI0 PO3TJIy PI3HOTO pPOJAY IOPUAWYHHAX CIpaB 1 MaioTh IIPaBO
3aCTOCYBATH JICP KaBHUI IPUMYC.

KoHTpoJbHI MHTAHHSA:

! Bonnapes A. C. IOpujuueckasi OTBETCTBEHHOCTh M GE30TBETCTBEHHOCTH — CTOPOHBI MPAaBOBOM KyJbTYpbl H
AHTUKYJIBTYpPBI CyObekToB npasa : [MoHorpadus] / A. C. bounapes. — CII6. : Opunuueckuit nenrp Ilpecc, 2008. —
C.12.

2 PaGinosuy I1. M. OcHOBH 3araibHOT TeOpil Mpasa Ta [epkaBH : Hap4. noci6. / I1. M. Pa6inosuu. — Bun. 10-¢, nonos.
—JI. : Kpai, 2008. — C. 193.
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1. daiiTe BU3HAYCHHS MOHATTSM COLialbHA BiAMOBIJAIBHICTh Ta HOPUIMYHA
BiINOBiAabHICTh. BH3HauTe, siIke 3 IHUX TOHATH € IMUPIIMM 33 3MICTOM, a sIKe
BY)KUHUM, L0 € YACTHHOIO, a 1IO IIUM?

2. Ha3BiTh O3HAaKM TIEPCHEKTHUBHOI  FOPUAMYHOI  BIAMOBIJAIBHOCTI  Ta
PETPOCIEKTUBHOI IOPUAMYHOT BiIMOBIAIBHOCTI.

3. Ha3BiTh BUIU Ta MPUHIUIH IOPUIMYHOT BiIMOBIJATBLHOCTI.

4. MpoananizyiTe roJOBHI il Ta QYHKIT FOPUIUYHOT BiIMOBIAAIBHOCTI.

5. OxapakTepu3yiTe miAcTaBH IOPUIMIHOT BiIIOBINaTIbHOCTI.

6. Ha3BiTh cTaii IOpHIMYHOT BiAMOBITATBHOCTI.
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TEMA 12. IPABOBE PETI'YJIIOBAHHS TA MOI'O MEXAHI3M

Ilpasose pezynosanns 6 OpUOUYHIl Aimepamypi po3eniadame 5K O0He 3
YEHMpanvHux I BCEOXONMOYUX npasosux sAeuw. Bowo nepecrioye memy
6NOPAOKYBAHHA Md 800CKOHANEHHS. CYCRINbHUX IOHOCUH, Oe3 4020 8 CYCHINbCmSi
HEeMOINCIUGUL NPABONOPSIOOK | 3AKOHHICMb, HOPMATbHULL PUMM JICUMNIL Ma CHOKI
epomaoan. Tomy mak 8adciuso suSYamu yio NPasosy Kamezopiio, npeomem, mMemoou
ma 3acoou npagoeoco pe2yito8ants, 1o2o cmadii ma Mexanizm K 3 HayKoeoi mouxu
30py, max i 3 mouku 30py npaxmuxu. Lllo memy modcna pozensdamu  AK
V3A2aNbHIOIYY CIMOCOBHO BUBYEHHS DIZHUX NPABOBUX AGUW, OCKIIbKU OLIbUICMIO
10pucmie nIOMpUMyemscs OymMKa npo me, wo 4um Oitbie npasosux Aeuuy bepymv
yuacme y npagogomy peymo8anHi CYCRITbHUX GIOHOCUH, MUM epeKxmusHiule 1020
pesyromam. Tomy ni0 uac ii eueuenHs KodceH 3000y6ay uwoi oceimu Mmooice
nepegipumu c80i 3HAHHA 3 THUUX MeM I NO2TUOUMU IX 3a PAXYHOK Y3A2albHeHHs 8 Yill
memi.

12.1 IloHATTSI NPABOBOIO BILIMBY, i{Or0 BHAM Ta MEXaHi3M

YV cyyacHOMY CYCHiJIbCTBI NMpPaBO Bifirpa€ MpOBiTHY POJb, aJKe BIOPSIKOBYE
HaWBaXNUBIMI BIJHOCHHM MDK JIOAbMH. Y 3B’SI3Ky 3 Ji€l0 IpaBa Ha CYCILIBHI
BIJIHOCHHU HEOOXiZHO PpO3PI3HITH JBa SBUIIA — «NPABOGULL GNAUS» 1 «NpaABose
De2yNI0BAHHI.

BoHU € OIU3BKUMIU 32 3MICTOM Ta B3a€MOIIOB’ I3aHIMH, ajie HE TOTOKHUMH.

Tpaouyiiino ix po3pizHAOmMb 3a MAKUMU KPUMEPISIMU:

— 3a npedmemom pezynioganns. IIpeIMeToM MPaBOBOTO BILIUBY € LIMPOKE KOJIO
CYCHIJBHUX BiTHOCHH, B TOMY YHCIHI i Ti, IO IPAaBOM HE PETYIIOIOTHCS, a IPEIMETOM
IIPaBOBOT'O PETYJIFOBAHHSI € JIMIIE KOHKPETHI CyCIiJIbHI BIIHOCHHU;

—3a Mexanizmom. XapaKTepU3ylOUH MPaBOBHH BIUIMB, HEOOXiIHO 3a3HAYMTH,
IO TYT 3afisHi HEIPAaBOBI MEXaHI3MH — IICHXOJIOTIYHHN, BUXOBHHUH, iH(pOpMamiiHuit
Ta iHmon. [Ipm 3mificHEHHI ) NPAaBOBOTO PETYNIOBAaHHSA MAalOTh MICIe BHKIIOYHO
MIPaBOBi 3acO0M — HOPMU TIPaBa, MPABOBITHOCUHH TOIIIO;

— 3a nacniokamy. TIpu 30iHCHEHHI IPaBOBOTO BIUIMBY Ha CYCIINbHI BITHOCHHH
IIPAaBOBUX HACIHIKIB MOke 1 He HacTaTH. Hanpuxian, skmo Bu 3Haere mpo te, mo
BepxoBHoro Pamoro Ykpainu 5 uepBHs 2003 p. npuiinato 3akon Ykpainu «IIpo
IMOTeKy», 1Ie He O3Hayae, MO0 BU OOOB’SI3KOBO BCTYNHUTE B IMOTE€YHI BiJHOCHHHU
IIPOTATOM CBOTO XHTTA. Bu mpocto 3anmmaerecs HocieM Iiei iHdopmarii. Horo He
CKaXKell IpO IpaBoBe perynoBaHHA. [Ipy HOro HasgBHOCTI 3aBXKAM HACTYHAIOTh
MIPaBOBi HACIIAKH y BUTJISIII TIEBHUX MPABOBiJHOCHH.

[lix mpaBOBMM BINIMBOM nOmMpiOHO po3ymimu Oil0 npaga Ha ceioomicmsv i
N06ediHKY M00ell, a Yepe3 HUX i Ha WUpoKe KOL0 CYCRITbHUX I0HOCUH 3 OONOMO2010
Henpagosux (NCUXON02IUHUX, 10e0/1021UHUX, UXOSHUX MA THUIUX) 3aC00i6 .

VY 3B’SI3Ky 3 UUM MeXaHi3M Npago8o2o Gnaugy € CYKYIHICTIO cHenu(iqHuX
IIPaBOBUX 3aco0iB, 3a J[OMOMOTOI0 SIKUX 3IIMCHIOETHCS MPAaBOBUH BIUIMB Ha

! Kpusuupkuii F0. B. MexaHism npaBoBoro peryiioBaHHs B CyudacHiii Teopii npasa / 0. B. Kpuuupkuii / Yaconme
Kuiscbkoro yHiBepcutety mpasa. — 2009. — Ne 4. — C. 75.
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CBIJIOMICTb 1 TIOBEIIHKY JIFOJICi, METOI SIKOTO € BTIJICHHS 3MICTy NMPABOBUX HOPM Y
MOXIIMBY MpPaBOMIpHY IOBEAIHKY OCOOM IIUIIXOM YCBIJOMICHHS IHAWBiIOM
LIHHICHUX Opi€HTalild Mpo MpaBo Ta (GOPMYBAHHS IMMO3UTHBHUX MOTHBIB aKTHBHOI
npaBoBoi noseninku'. EneMenTH MexaHi3My IIpaBOBOTO BILIMBY JOPEYHO PO3IIISAIATH
B KOHTEKCTi HOTr0 OCHOBHHX BUIB.

IIpaBoBuii BILTUB Ha JifoAeH Moxe OyTu:

1) inghopmayivino-ncuxonociunum — JOBEINEHHS TIO3MIII  JEpXKaBU  IPO
JI03BOJIEHY, HEOOXiTHY U 3a00pOHEHY MOBEAIHKY, MIPaBOBi CTUMYIIH (3a0XOYEHHS) 1
IIpaBOBi OOMEXeHHs (MOKapaHHs). [HpopMamiiiHa mis IpaBa MONATaE B TOMY, IO
MpaBO MICTUTh pPI3HOMaHITHY iH(OpMalio MpaBoBoro 3Mmicty. Hanpuknaa, 3a
ICTOPUYHUMH TIaM’SITKAaMU TIpaBa MH 0araTo 4oro Ai3HA€MOCHh MPO JKUTTS HAIINX
IpairypiB. Y CBOIO 4epry 3HaHHS BYUTH 1 3aKIMKae N0 MeBHHUX Aiil. ToMy mocuts
BaXUIMBO, 1100 3akiaaeHa B mpaBi iHpopMmanis He Oyjna HENpaBIHBOLO,
Je30pieHTaliIHO0, iHAKIIIe Yepe3 MEeBHUI Jac MPaBo HepecTaHe ifATH. Y CydacHOMY
CYCHUIBCTBI 1H(pOPMAIlS MPABOBOTO 3MICTy MEpPENacThesi depe3 3acoOu MacoBol
iHdopMmanii, 6in6opau, OpUIMYHY Jiteparypy Tomio. Tak, y micti KueBi uacto
3ycTpivaroThest 6inbopau 3 iHdopMaLiero MOoA0 HEOOXiTHOCTI AOTPUMAaHHS PaBHIT
JIOPOXKHBOTO PYXY, SKi MalOTh Ha METi BIUIMB HAa CBIIOMICTh YCiX yYacHHKIB I[bOTO
npouecy 3 MeTor (GOpMyBaHHS BHCOKOrOo a0 MpHUHAMMHI HaJleXHOro pPIiBHA iX
MIPaBOBOI CBiJOMOCTI Ta MPaBOBOi KyJIbTYpPH;

2) euxo6nuMm — BUXOBAHHS ITOBATX 0 IIpaBa, OpPi€HTYBAHHS JIOJWHH HA IPaBOBi
LIHHOCTI, JIOCATHYTI JIIOJCTBOM, Ha HEOOXIJHICTh X CIPUHHATTS i PO3BUTKY (TIOALI
BJIAJIM, HAPOJHUHI CyBEpEHITET, JEMOKpATis, OCHOBOIIOJOXHI mMpaBa 1 cBOOOAM
JFOJVHY, CIPaBeUIUBE IPABOCYAMAS TOIIO), (POPMYBaHHS HACTAHOB HA IIPABOMIpHY
TOBEIIHKY;

3) coyianohum — 3a0€3MEUYEHHS B3a€EMHOTO 3B’S3KY TIPAaBOBHX HOPM 1
COIIAJIBHOTO CepeIoBHUINa iX 1ii, BitoOpaskeHHs B HOpMax IIpaBa COIiabHO KOPHCHOT
METH, BpaxyBaHHS BCiX ()aKTOPIB CYCIUIBHOTO JKUTTS JIIOAWHH — K NIPaBOBUX, TaK 1
E€KOHOMIYHHUX, MOJITUYHHX, COL[IAJIbHO-KYJIBTYPHUX, MOPAJILHUX TOIIO.

IpaBoBuii BIUIMB MOXe BigOyBaTHCS B ABOX (OpMAx: aKmueHiti i NACUBHIL.
Axmuena opma nepedbauac 0e3NOCEpEHE BUKOPUCTAHHS 3acO0iB 1 METOJIB
MPaBOBOTO PETYJIFOBAHHS y MPOLEC] COIIaIbHOT JKUTTEISITBHOCTI.

Lini axmuenoeo énugy NONATAIOTH B yIOCKOHAJEHH] Ta ONTUMI3allii yCTaleHHX
NPaBOBUX  BIJHOCHH; YCYHEHHI IIPaBONOPYIICHb;  peamizamii  IOpHUIuIHOT
BiJIMIOBI1aJIBHOCTI CTOCOBHO MTPABOIOPYITHHUKIB.

Tacusna ¢opma mnependadae oOmocepenKOBaHWI BIUIMB TpaBa Ha CYCHUIBHI
BimHOcMHN. ToMy He BinOyBaeTbcs Oe€3IIOCEPEIHBOTO IIPABOBOTO BTPYYaHHS B
CYCIIJIBHI BITHOCHHHM, ajie caM (haKT HasBHOCTI IIpaBa BHUCTYIIA€ B SKOCTI (hakTopa,
IO CIIOHYKa€ CyO’€KTIB JiSTH BiAMOBIIHO A0 FOPUAMYHO 3aKPIMICHUX MpPaBWII i
YTPUMYBATHUCS Bil BUNHEHHS J[iif MPOTHUIIPABHOTO XapaKkTepy.

Llinamu nacusnozo enausy € 30EpeKCHHS YCTAICHOTO Ha IIEBHOMY eTami
COL[IAJIFHOTO PO3BHUTKY IIPABOMOPSIKY; 3aII00IraHHs MPaBOMOPYILIEHHSM.

! lenucosa A. M. MexaHi3M NpaBoBOTo BILIMBY: Hanpsmu nposBy / A. M. Jlenucosa / Jlepxasa i npaso. FOpumuuni i
nonitTraHi Hayku. — 2012, — Bum. 55. — C. 60 — 61.
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12.2 IIpaBoBe peryJlOBaHHs: MOHATTS, CIOCOOU, METOIH, THIIH, IPEIMET

Ha BimmiHy BiA NHpaBoBOro BIUIMBY, IIPaBOBE PETYNIOBAHHSA B 3aralbHOMY
BUIJIAJII € MPOLECOM, CIPSIMOBAaHUM Ha Te, 100 3a JOMOMOIOK MpPaBOBUX 3ac00iB
TapaHTyBaTH MOBENIHKY, HEOOXITHY CYyCILUIBCTBY, CIIPIMYBAaTH PO3BHTOK XKHUTTEBHX
cUTYyarliil y 6axxaHe nmpaBoMipHE Pyclio.

B ropuaunuHiii niTepatypi NpaBoBE PETYJIIOBAaHHS PO3TJISIAETHCS HAYKOBISIMH 3
pisHMX mo3WIiA. 3 meneonociunoi moyxu 30py TPABOBE PETYNIOBaHHSI — IIe
IUIeCTIPIMOBaHNH TeKCTyanbHUI (iH(OpMaIiiHO-IIHAICHAI) TIPaBOBHI BIUIMB HA
cy0’exTiB mpaBa. Y @yuKkyioHanbHOMY pO3YMiHHI T TIPAaBOBUM PETYJIIOBAHHSIM
PO3YMIIOTH Opi€HTYBaHHSI MOBEHIHKH Cy0’€KTiB mpaBa Ha HOpMH IpaBa. IIpaBoBe
PETYIIOBAaHHS 3 (DeHOMEHONOSIUHUX NO3uyili TTOYNHAETHCS 3 eIEMEHTapHOTO aKTa
eKCTepHami3alii — MposBy aKTHBHOCTI JIOAMHM SK Takoi. BHacHmigok dYoro
BiZOyBarOThCS 3MIiHM B OTOUYIOUOMY CEPEAOBHINI, a 30BHIIIHSI aKTUBHICTH
BimoOpaxkaeTscs B TeBHIH Qopmi. [IpuOIUHUKN KomyHiKamMUEHO20 NiOX00y
pO3yMIIOTh TpPaBOBE pEryJIOBaHHS SAK CKIAAHMKA 1 OararoakTOpHHUI Ipouec
YIOPSAKYBaHHS iHPOpPMaLiitHOro 00MiHY, SIKUH 31IHCHIOETHCS yYACHUKAMH PAaBOBOT
KoMyHikamii. BpaxoBylounm Bci BKa3aHI MiIXOQW JO BH3HAYCHHS IIi€i IPaBOBOI
KaTeropii, MoxHa c(hOpPMyJIOBaTH BU3HA4YEHHA MPaBOBOTO PETYNIOBAHHS, IO €
(baKTHYHO TPaTULiIHHUM i 3yCTpidaeThes B OLTBIIOCTI IOPUANYHOI JIiTEpaTypH.

IIpaBoBe peryJioBaHHsA npedcmasisie 00010 YinecnpAMo8aHull
pe3yIbmamuenull 6NIUE NPAea HA KOHKPEMHi CYCRiNbHI GIOHOCUMU 3 Memolo ix
6NOPAOKYSAHHA MA B0OCKOHANEHHA 3d OONOMO2010 8UKIIOUHO npasosux 3acobis. 1le
BU3HAYECHHS MICTUTH yCi HAHBAXJIMBIII XapaKTEPUCTHKH MPABOBOTO PETYTIOBAHHS:
1) € pI3HOBHJOM COI[IANILHOTO PETYJIIOBaHHSI;, 2) 3MIHCHIOEThCS TPOMASTHCHKUM
CYCIUILCTBOM a00 JEpKaBor; 3) Ma€ HOPMATHUBHO-PE3yJbTATUBHUN XapakTep —
3MIHCHIOETBCS 32 JOTOMOTOI0  IIUTICHOT CHCTEMH TIpaBOBUX 3aco0iB, MIO
3a0e3MeYyIoTh BTUICHHSA B KHUTTA HOPM MpaBa Ul JOCATHEHHS HEOOXITHOI METH
(pe3ynbraty); 4)Mae oOpraHizamiiHUN XapakTep — 3a JIONOMOTOHK IPaBOBOTO
PETyIOBaHHS BIJHOCHHHM MiX Cy0’eKTaMM HaOyBalOTh MEBHOI IpaBoBoi (opmu (B
HOpMax MpaBa 3aKpiILTIOETHCS Mipa MOXIIMBOI ab0 HaJIeKHOI TOBEIIHKH); 5) Mae
IiIecIIpIMOBaHUI XapaKkTep — CIpsIMOBaHE Ha 3aJ0BOJIEHHS IPaB, CBOOO, 3aKOHHUX
iHTepeciB cy0’exTiB mpaBa; 60) Mae KOHKPETHHII XapakTep — 3aBXIH IIOB’sA3aHE 3
peanbHIMH (KOHKPETHUMH) BiTHOCHHAMH.

IIpenMeToM MPaBOBOrO PEryJIOBAHHS € KOHKpemMui CYCRiIbHI 8iOHOCUHU, WO
nompebyoms ype2ynioeants came HOPMAMU npaea, a He IHUUMU COYIaTbHUMU
nopmamu. VloMy BIAaCTHBI TaKi o3naku:

— 16 MalTh OYyTH COIiaJbHI BiTHOCHHHU, IHIIUMH CJIOBAaMH BIiIHOCHHH MiX
JIIOABMH, OCKIJIBKY TPaBO HE PETYIIOE HAIIPHUKIA] POLECIB, SIKi MOXKYTh MPOTIKaTH B
TIPUPOII;

— e BIHOCHHH, SKi MarOTh HOCHTH CBIiJOMHH Xapakrtep. ToOTo cy0’eKTH,
BCTYIAIOYW B TaKi BiJHOCHHU, IOBUHHI PO3YMITH CBOI JiTH Ta KepyBaTH HUMH, a HE
JISTH y CTaHi TiHO3Y, (i3MIHOr0 9 NCHXIYHOTO NIPUMYCY;

— IIe HafOITBII BAKIIMBI CYCIIIbHI BiTHOCHHHM JUI KOHKPETHOI JIFOJVHU, TPYIH
JIIOZIeH UM CYCIIBCTBA B LIIOMY;
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—1Ie BIJIHOCHHH, SIKi MOXYTh OyTH BpEryJIbOBaHI camMe HOpMamH IpaBa, a HE
IHIMAMH COMIAIBHUMH PETyJIITOpaMH, IO 3aiBHIl pa3 MiIKpECTIOe X BaXKIUBICTH i
3HAYYIIICTh.

TakuM YMHOM, IPABOBE PEryJIFOBAHHS OXOILIIOE:

—cnemudivHy IISUTBHICTH JepikaBH  ab0 TPOMAASHCHEKOTO CYCIIIBCTBA,
IOB’s3aHY 3 BUPOOJICHHSAM HOPM TpaBa i 3 BH3HAUCHHSAM IOPUIUYHHX 3aco0iB
3a0e3neyeHHs X 1€BOCTI;

— IiSTBHICTE Oe3MocepeHiX YUacHUKIB CYCHITPHAX BiTHOCHH, CIIPIMOBaHY HA
TIONIYK i BUKOPUCTaHHS 3aC00iB IOPHUINYHOTO PEryIIOBAHHS, JUIS Y3TOJKEHHS CBOET
MOBEJIHKM 3 HOpMaMu ImpaBa (iX NpUHIUNAMH, UUISIMH, Npu3HadeHHsIM). Lle
3YMOBJIOE HEOOXiJHICTh ypaxyBaHHS CHeOU(IKH TyXOBHO-KYJIBTYpHOI cdepH,
30KpEMa HAIlIOHATBHI Ta PENITiiiHi 0COGIMBOCTI yIaCHHKIB MPaBOBiTHOCHH .

MeToau NpaBoBOro PeryIOBaHHS 8U3HAYAIOMbCA K 00YMO8IeHI npedmemom
npaso8ozo pezynio8ants pisHi nputiomu, cnocobu, 3acobu 6nau8y npasa Ha CycniibHi
gionocunu. HallOLIBII PO3MOBCIOMKEHOIO € KIacH(iKaIliss METOAIB, IO IIPOBOAUTHCS
32 O3HAKOK XapakTepy BIUIMBY IIpaBa Ha CYCHUIbHI BiAHOCHHH, SKi HHM
perymioioThCs.  BigmoBimHO g0  HEl  BHOKPEMIIOIOTH  IMHEpAMUGHULl  Ta
OUCNO3UMUBHUT MEMOOU.

Imnepamuenuii memoo 3aCTOCOBYEThCS JJisl BIUIMBY Ha BIJIHOCHHH, SIKi
IPYHTYIOTbCSI Ha OCHOBaxX BIAaaWd Ta MIAMOPSAKYBaHHI iX cy0’ekTiB. Bin €
XapaKTepHAM I IIyONiYHUX Talxy3ed IpaBa, HAIPHUKIAL, JUIL aAMiHICTPaTUBHOTO,
(hiHAaHCOBOTO, KOHCTHUTYIIITHOTO, KpUMiHAJIBHO-BUKOHABYOI'O TpaBa, BOUpae B cebe
MeTo/ 3a60pOHH, METOJI BIaJHUX NPUOHUCIB (cyOGopauHallii) i MeTos 30008’ 13aHHS>.

VY cBOIO "epry oucnosumugHuil Memoo — Iie 3acid PeryIOBaHHS BITHOCHH MiX
PIBHONIPaBHUMH YYacHHKaM{ IIPABOBITHOCHH. BiH Hamgae MOXIHBICTB CTOpOHAM
CaMOCTIHHO  BHpIIIYyBaTH MHUTaHHA 1po (GOpMYy CBOiX  B3a€EMOBIJIHOCHH,
ypeTynboBaHUX HOpMaMu IpaBa. Lleff MeTox 3acTOCOBYEThCS y cdepi mii ramyseit
IIPUBATHOTO NpaBa (HaNPHKIAM, IUBUIEHOTO, CIMEHHOTO IpaBa).

Orxe, imnepamusHuii Memoo (8iH Jce Mmemod cybopounayii, abo
asmopumapusmy)  BITHOCHUTBCS 10 cdepd  I[EHTPAIi30BaHOTO  (Jep>KaBHO-
HOPMAaTUBHOTO) PpETYIIOBAHHS, a OuUCHO3UMUBHULL Memood (8iH dice  Memoo
KoopOounayii, abo asmonomii) — 1O JEUEHTPAIi30BaHOrO  (JIOTOBIPHOTO)
pEeryIIOBaHHSL.

VY HaykoBill JiTepaTypi 3yCTpIiUaeThCsl TAaKOXK iHIIA Kiacuikallis MpaBOBUX
METOJiB, 3TiMHO SKOi BHOKPEMIIOIOTBCS Memoou MamepiaibHO-npago8ozo
Xapaxmepy Ta Memoou npoyecyaIbio20 xapaxmepy-.

Memoodu mamepianvho-npagogoco xapakmepy — 1€ CYKYIHICTh METOJIB
IIPAaBOBOTO PETYJIIOBAHHS, [II0 BUKOPHUCTOBYIOTHCS JUIS BIOPSIAKYBAHHS CYCITIIBHUX
BiTHOCHH, SIKi CKJIQJAIOThCA B Pi3HUX cepax >KUTTESUTBHOCTI Ta CIPSIMOBYIOTHCS

! Teopist aepskasu Ta pasa : miapy4. / [€. O. Tina, €. B. Binossopos, A. M. 3aBaibHuii Ta iH.] ; 3a 3ar. pex. €. O. Tiu.
—K.: ®OII O. C. Jlinkan, 2011. — C. 432.

2 Butuenko A. M. MeTo/1 IpaBoBOIro pery;IMpoBaHUs COLMATMCTUYECKHX OOIIECTBEHHBIX OTHOIIEHHUH : [MOHOTrpadus]
/ A. M. Buruenko ; nmoa pen. nok. opuj. Hayk M. U. baiituna. — Capatos : U3a-Bo Capatos. yH-Ta, 1974. — C. 100 —
101.

3 Topenes B. M. Crioco6bl 1 opranu3aiioHHbie (OPMBI TIPABOBOTO PETYITMPOBAHUS B COLMATUCTHIECKOM OOIIECTBE :
[Monorpadus] / B. M. I'opmienes. — M. : FOpua. nut., 1972. — C. 85.
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Ha JOCSATHEHHS PE3yJbTaTiB PO3BUTKY BCHOTO CYCHUIBCTBA B IIIOMY i caMe€ TOMY
MaloTh BU3HAYANbHE 3HAYECHHA. Y CBOIO HYepry METOAM MaTepiallbHO-IIPAaBOBOTO
XapakTepy 00’ €IHYIOThCS y BIAMOBIIHI IPyMH: a) METOH, SIKi TapaHTYIOTh CTIHKICTh
i BU3HAUCHICTh CYCIIJIBHUX BIJHOCHH. BOHM BIIaCTHBI HOpMam aJMiHiICTPaTHBHOTO,
(biHaHCOBOTO IpaBa, /I B AKOCTi Cy0’€KTIB BUCTYMAIOTH K OKpPEMi TPOMaJsSHH, TaK i
nepkaBHi opraHu. J{o 1iel karteropii MeTOMAIB BiTHOCATH METOJ aBTOHOMHOCTI,
IUIAHOBOCTI,  CHIBMNOPSAKYBAaHHS;  0) METOOM  PETYJIOBaHHS  CTUMYJIIOIOUYHUX
BJIACTHBOCTEH. IX Ge3nocepe/iHe MPU3HAYEHHS MOJATAE B TOMY, 06 CHOHYKAaTH J0
BOJIbOBHX BYMHKIB YIEHIB CYCIIJIbCTBA, AKi O BiINOBiaMM HOBHM CYyCHUIBHHM
BiHOCHHaM. Pi3HOBHIaMH I[bOTO METOAY € METOAM PEKOMEHMallii 1 3a0X0YCHHS;
B) METOJ] IPUMYCOBOTO BILUIMBY, SIKHI BHPAXA€THCS B TOMY, IO B HOpMAax IMpaBa
BCTAHOBIIOIOTHCST 3a00pOHM MO0 TMEBHUX BYHMHKIB 13 BKa3iBKOIO Ha HETaTHUBHI
HACJIJIKY, SKi MOXKYTh HACTYIHTH y BUIIAJKYy MOPYUICHHs 3a00poH. Jlo 1[bOTO BHIY
HAJIOKUATh KpPHMiHAIbHE TOKapaHHsS, aJMiHICTpaTUBHE, NUCHUILTIHApHE, MalHOBE
CTATHEHH!, a TAaKOX 3aXO/¥ TPOMAJICHKOTO BILIHBY.

Memoou npoyecyanvHozo Xxapaxmepy BUKOPHCTOBYIOTHCS IPH 3aCTOCYBaHHI
HOPM MpaBa (IpaBO3aCTOCYBaHHI) Ta y cdepi npaBoTBopuocti. Cnenndika MeToniB
MPOLECyaTbHOTO XapaKTepy MOJrae B TOMY, III0 BOHH SIK CBil Oe3mocepeHiit 00’ ekt
BUKOPHCTOBYIOTh BOJIIO CyO’€KTiB, HaJiNeHUX OQIMiHHUMH MOBHOBAXCHHIMH
CTBOPIOBATH 1 3aCTOCOBYBATM HOPMH TpaBa B Till 4m iHIIH cdepi aepkaBHOT
TSUTBHOCTI.

Mertoau MpaBOTBOPYOCTI BUKOPUCTOBYIOTHCS B JNISUIBHOCTI OpPraHiB JEpiKaBH Ta
OKpEeMHUX II0CAJI0OBUX OCI0 IIOAO0 BCTAHOBJICHHS HOpPM IMpaBa. Y CBOK 4epry
IPU3HAYEHHS I[IX METOAIB MOIATAaE B TOMY, 00 BCTAHOBUTH BH3HAUCHHMII CTaH BOJII
cy0’€KTiB, Ha SKUX TOKJIaNeHi (YHKINI Oe3mocepenHbol mpaBoTBOpUOCTi. [0 HEUX
BIIHOCATH METOJ CyOOpAMHAIi, Aeneranii, caHkuioHyBaHHs. Hanpuknaa, meron
cyOopanHaIii BHPAXAETBCS Yy BCTAHOBICHHI TaKOrO CTaHy BOJI CyO’€KTiB
MIPaBOTBOPYOCTi, MPU SKOMY OJUH 3 CyO’€KTiB 3000B’S3YETHCS KOHCTHTYIIHHUMU
HOpPMaMH 3aBXAH KEpyBaTHCS Y CBOIH NpaBOTBOPYIN [isSUIBHOCTI 3arajbHUMH
HOPMAaTUBHMMH HPHUINCAMH, IO BCTAHOBIIOIOTECS IHIINM CyO’€KTOM —
BHUILECTOSIINM OpPraHOM.

[TpaBo3acTOCOBHI METOMIU € OLNIBIT PI3HOMAHITHUMHU Ta PO3PI3HAIOTHCS 3AJICKHO
BiI KOHKPETHOi OpTraHi3aliifHO-paBoBOi (GOpMH IisTBHOCTI, B SKiH BOHH
BUKOPHCTOBYIOThCSL. Lle Taki METO/M K Bi3yBaHHs, 3aTBEPIKEHHS, OTOKEHHs |,

BaxsuBe 3HAueHHS ISl PEryJIOBaHHSI KOHKPETHHX CYCHUIBHUX BiITHOCHH
MalTh CHOCOOU NPagogoco peeynioganHsi. 1lepeBaXHO M0 HHUX BIAHOCSITH TpPH
CIOCOOM TIPaBOBOTO PETYJIIOBAHHSA: JO3BONH, 3a00pPOHM Ta 3000B’sA3aHHSA, IO
BiINOBINAIOTE PETYJISTUBHO-CTATUYHIHN i PETYIATUBHO-IMHAMIUHIH QyHKIIT npaBa’.

J03Bis1 — nadanus cy6’cxkmosi npasa Ha 30itcHents: nesHux Oianb. IIpuKIazoM
3[iICHEHHS TPaBOBOTO PETYJIOBAHHS 3a JOIIOMOTOIO JIO3BOIY MOXKe OyTH Oynb-ska

' Teopis nepxasu i npasa: migpyu. / [C.JL Jlucenxkos, A.M. Kononiii, O.Jl. Tuxomnpos Tain.]; 3a pen.
C. JI. JIucenkona. — K. : IOpinkom Intep, 2005. — C. 291.

2 Bo6posuuk C. B. [IpaBoBe perymoBaHHs CyCTiIbHUX BiAHOCHH Ta peanizanis npasa / C. B. Bo6posuux // TIpasosa
nepkaBa. — 1996. — Bum. 7. — C. 103 — 108; Cxakyn O. ®. Teopus rocynapcrsa u npasa : y4eb. / O. ®@. CxakyH. — X. :
Koncym, 2000. — C. 537 — 538.
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MpaBoBa HOpMa, 1110 Hajae cy0’€KTOBI MpaBa Ha OACpKAHHA THX a0o iHIIMX OJar,
HaTpUKIIA, TIpaBa Ha OTPUMAHHS MEHCIi.

3000B’sI3aHHA — OPUOUYHO 3AKPINIEHA HeOOXIOHICMb NeGHOI NOBEOIHKU 6 MUX
yy iHwux ymosax, oocmasunax. Hanpuknan, noknaneHHs 000B’sI3Ky 3a0e3MeUeHHs
O0OBHHYBauE€HOMY IIpaBa Ha 3aXHCT, 000B’ 30K CBOEYACHOTO BUKOHAHHS JOTOBIPHHX
3000B’s13aHb TOILO.

3abopoHa — ropuouuHa HeoOXiOHICMb YMPUMY8AMUC 8I0 NEBHOI NOBEOIHKU.
[puknamom 3a0opoHH MOKe OyTH TOJOXKEHHS HOPM TIpaBa Ipo 3a00pOHY
MpomnaraHjy BidHW, HAIIOHAILHOI ab0 pacoBOi TMepeBard OJHUX HAPOMIB HAal
IHIIMMHU.

320X0YEHHSI — BCTNAHOGICHHS 8 HOPMAX NPABA MOMACIUBOCTI 00EPICAHHS
NneGHUX ninve I nepesae 3a 30IUCHEHHS OAXNCAHUX AOO KOPUCHUX Oisl 0epicasu i
cycninbcmea Oisinb. Tak, 3a0XOUYEHHSM €, HANpPUKIAA, pIMICHHS KOJeril mpo
HArOpO/DKEHHS ITOYECHUMH TpaMOTaMH, HaropoAaMH, BiI3HAKaMH; PIlIEHHS KOJerTil
IIpo IpHU3HaUeHHs cTuneH il [Ipesnnenta Ykpainu, Kabinery MinicTpiB Ykpainu.

KpiM ocHOBHMX CIOCOOIB NPaBOBOTO PEryJltOBaHHS, B FOPUIUYHIN JIiTEpaTypi
BUIINSAIOTBCS W JOJATKOBI, Taki sIK: CTUMYJIOIOYA Jis HOPM IpaBa, 3aCTOCYBAaHHS
3aco0iB TPUMYCY, IONEpe/pKyBajbHa Hisi HOPM IpaBa. BHOKpeMIIeHHS Ha3BaHHX
CIOCO0IB K TOAATKOBHUX, MOSCHIOETHCS TUM, IO BOHU PO3TIIAIAIOTHCS SK IEBHHI
BHJI 000B 3Ky |

XapakTepucTiKa IIPaBOBOTO PETyNIOBaHHSA Oynma O mameko He TOBHOIO Oe3
3BEPHEHHS JIO KaTeropii «THIT IIPABOBOT'O PETyJIFOBAHH.

Tun mnpaBoBOro PeEryJlOBaHHA — ye 0cCoOIUBUL NOPIOOK NPABOBO2O
De2YII0BAHHs, WO BUPANCAEMbCS 8 NEGHOMY NOEOHAHHI cnocobie (00360718 i
3a60poH) 1 cmeopre cmau OLIbUI020 YU MEHUL020 CHPUSHHA O 3A0080JEHHS
inmepecie cy6’ekma npasa. THIl TPAaBOBOTO PpEryJIIOBaHHS BCTAHOBIIOE THI
IIPaBOBOTO PEXUMY. ICHYIOTh TaKi munu npasoeozo pezynio6anHs:

—3aeanbHull 0036in1 — Tie THII INIPABOBOTO PETYIIIOBAHHSI, IO 0a3yeThcs Ha
CBOEPiAHIA mpe3ymmiii /J03BOJIy BHKOHYBAaTH Ti YW IHIN JisiHHA. BHHATOK
CTaHOBIISTH BUIAJKU MPSIMOi 3a00pOHM 3aKOHOM THX YH iHIIHMX HisHb. OTxe, el
THII TIPABOBOTO PETYJIIOBAHHS BUXOIUTH 3 (DOPMYJIH: TO3BOJICHO BCE, KPIM TOTO, IO
MPSIMO 3a00POHEHO 3aKOHOM. 3a IIMM THUIIOM PETYJIIOBaHHS CTBOPIOKOTHCS IUBILIBHI,
TPYJOBi, CiMeliHi, )KUTIOB] Ta IHII MPaBOBITHOCHHMU (HAIIPUKIAA, ocoba Mae IMpaBo
yKIagati OyJb-fKi TPaBOYMHK, 32 BUHATKOM THX 3a0OpOH, IO mepeadadeHi B
3aKOHi).

—3aeanvHa 3a6opona (UeW THI MPABOBOIO PETYIIIOBAHHS IIC HA3WBAIOTh
3BUTPHEHHSM BiJl 3a00pOHH) — TUIT IPAaBOBOTO PETYIIOBAHHS, OCHOBY SIKOTO CKIJIaJa€e
3arajibHa 3a00pOHa MEBHUX BHUIIB [isHb, aJie MPU IbOMY (POPMYITIOETHCS KOHKPETHE
3BUTBHEHHS BiJ Hel, TOOTO pOOUTHCS BUHATOK i3 3arajbHOI 3a00pOHH. Y LbOMY THIT
MIPaBOBOTO PETYJIIOBAaHHS PEai3yeThCs MPUHIMIL 3a00pPOHEHO BCE, 32 BHHSATKOM
TOT0, IO IIPSIMO JTO3BOJICHO 3aKOHOM. 32 ITMM THIIOM PETyJIIOBAHHS BCTAHOBIIOIOTHCS
mpaBoBi crarycu Ta (yHKUii mocamoBuX oci0, nepKaBHUX CIYKOOBIIB, MiHICTpIB,

! Teopist nepxau i npasa. Akajaemiunuii kypc : nigpyu. / [O. B. 3aituyx, A. I1. 3acup, B. C. XKypascbkuit Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimenko. — 2-e Buz., nepepo®. i ronos. — K. : FOpinkom Iutep, 2008. — C. 302.
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MPOKYPOPIB, CY/UIIB, MEPIB MICT Ta IHIIUX (HANPHUKIAT, CYI Y BXKE BUPILICHOMY
KpUMiHAJIFHOMY BIIPOBa/DKEHHI Ma€ IPaBO 3HOBY IOBEPHYTHCS 1O Hel jumie y
BHITIaJIKaX, IPSAMO rependadyeHuX y 3aKOoHi).

Y  neMokpaTWyHiii Jep)kaBi 3aCTOCYBaHHS TMEPILIOrO THIY MPaBOBOTO
peryioBaHHs (3arajJbHOTO JO3BOJY) XapakTepHE IS BPETYIIOBaHHS HacaMIepen
MOBEIIHKY JIOfeH, a JApyroro (3arajgbHOi 3a00pOHM) — Ml BIOPSIAKYBaHHS
NiSTTBHOCTI IeprKaBy, 11 OpraHiB Ta iX mocagoBux ocio.

12.3 Craaii npaBoBOro peryJiroBaHHst

XapakTepu3yrodu NpaBoBe PETYIIOBAHHS SIK Ipolec, He0OXiAHO 3a3HAYHUTH, 110
BiH BifOyBa€ThCs HE CIIOHTAaHHO, a MPOTATOM TPHBAJIOTO 4Yacy i € HE Pa3oBHM, a
OesmepepBHAM. 3BakalouM Ha IIe, IIPOIEC IPABOBOTO PEryIIOBAHHS BiIMOBITHIX
CYCNUIPHUX BiJHOCHH Ma€ HHU3KY CaMOCTIHHHX, ajie TICHO TOB’S3aHHX MK COOOM0
cTaniil, sSIKi MOCTIJOBHO 3MIHIOIOTh OJHA OAHY 1 CIPSIMOBYIOTHCS Ha OTPUMAHHS
KIiHIIEBOTO pe3yNbTaTy, IO BiJIIOBiTa€ MeTi MpaBoBOTO perymoBaHHA. Taki cranii
B3a€MOIIOB’SI3aHi, 10 MPOSBIAETHCS HAcaMIlepes y TOMY, IO KO)KHA OKPEMO B3sTa
CTafig MPaBOBOTO PETYNIOBAHHS € MEPEeIyMOBOI0 HACTYIIHOI, OCKUIBKH 3aBEpIICHHS
ornuiel € mowarkoMm iHmoi. KpiM Toro, Bci cranmii IpaBOBOTO PETYNIOBaHHS B
KIHIIEBOMY MIiJCYMKY MiJMOPSAKOBAaHI €IMHIA METi — BIOPSIKYBaTH BiAMOBIIHI
CyCHiNbHI BIJHOCHHH, OXOpPOHATH IiX Ta CHOPUSATH TMOJAIBIIOMY pPO3BUTKY. Y
KOMIUIEKCI CTaii IPaBOBOTO PEryIIOBAHHS CYCIILTEHUX BiTHOCHH JAI0Th MOXIIMBICTh
6iIbLI TOBHO OCMUCIHUTU TAaKWP CKIagHUN (EHOMEH sK TIpaBOBE PETYNIOBaHHS
CYCNUIBHUX BIJIHOCHH 1 TOB’SI3aHUI 3 HUM MEXaHi3M, BJIACTMBHH KOXHIM OKpemo
B3ATiii CTajIii IPaBOBOTO PETYIIOBAHHS .

AHaNi3 IOPUANYHOI JITEpaTypH CBITYUTH IIPO BIACYTHICTH cepel] HayKOBIIB
€IMHOTO MiJIXOAY JI0 BHOKPEMIICHHS KUIBKOCTI CTafiii MpaBOBOTO pPETYJIIOBAHHS
CYCHiNBbHUX BimHOCHH. Taka HEOTHOCTaHHICTh MOTJIAIIB JO3BOJIIE BECTH MOBY IIPO
ICHYBaHHSI OCHOBHUX | 000amMKO8UX cmaodiil NPA806020 pecynio8anHa 1 I 3pyIHOCTI
3amaM’siITOByBaHHS 3100yBauaMu BHINOi OCBITH MPOMOHYEMO iX HA3MBaTH B
CKOPOYCHOMY BapiaHTi € AMHUMH IIPABOBUMH TEPMiHAMH.

TakuM 4YHHOM, 00 OCHOBHUX CMAOili NPABOBO20 PEYNIOBAHHA MONCHA
8iOHecmu maxi: nPagomeopuicms, NPABoGIOHOCUHI MA NPABOPEANi3aAYis.

Ilepwa cmadis monsrae y BBEACHHI B IIPABOBY CHCTEMY IOPHIWIHUX HOPM, SIKi
perylaMeHTyIOTh TOBEMIHKY YYAaCHHKIB CyCHiNbHOTO XWTTA. Lle cranis 3arampHOi
a0bCTpaKTHOI MOXKJIMBOCTI HOPMATHBHOTO PETYJIIOBAHHS CYCHUIBHUX BiJHOCHH, IO
noTpeOyIoTh IPaBOBOro BILIMBY . 1ld cTanis (opMyBaHHS Ta il IOPHAMYHHX HOPM
XapaKTepU3yeTbCd THM, IO HOPMH pETJIAMEHTYIOTh, CKEPOBYIOTH IOBEIIHKY
YYaCHHKIB CYCIUIBHUX BiJIHOCHH, BCTAHOBIIOIOTH JJISi HUX BIJMOBIIHUM MpPaBOBHIA
pexuM. Y Mekax O3HAueHOi CTaiil BU3HAYCHO NEBHI NPaBOBI I, SKUX OakaHO
JIOCSITHYTH 32 JOTIOMOTOIO ITPaBOBOTO PETYITIOBAHHS.

Hpyea cmaodis nonsArae iHIUBiTyai3anii Ta JeTamizalii HOpM IpaBa Ha OCHOBI

! Masyp B. Craii npaBoBoro pery:oBaHHs IMBiIbHUX BigHocun / B. Masyp // IOpuanunuii skyprai. — 2014, — Ne 3. —
C.5.

2 Bo6biieB A. . Mexanusm npaBoBoro Bo3zieiicTeus Ha obuiecTBennbie otHomenus / A. Y. Bo6suies / Tocynapcetso u
mpaBo. — 1999. — Ne 5. — C. 107.
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IOpUANYHUX (DAKTIB [IOJ0 KOHKPETHOI CHTYyaIlii HUIIXOM BCTaHOBJICHHS MEBHUX
MPAaBOBUX BIAHOCHH MK KOHKPETHHMH CyO’€KTaMM TpaBa, B SKHX BHHHUKAE
HeoOXiHuit HaOip mpaB Ta 000B’SA3KIB.

Tpems cmaodis peanizayii (BTIJICHHS B XHUTTSA) IpaB Ta OOOB’SI3KIB y Mekax
MEBHUX TIPABOBUX BiJHOCHH, SKa 3IiMCHIOETHCS Yepe3 BONBOBY MiSUTBHICTH IHOAEH’.
CormianbHi Ta FOPUAWYHI ITi, IO CTOATH TMEpel MPAaBOTBOPYMM OPTaHOM IIiJ| Yac
MPUAHATTSA  BIANOBIIHOTO HOPMATHBHO-TIPABOBOTO aKTa, HE MOXYTh OyTH
peaizoBaHi iHaKIIe, SIK Yyepe3 BTUICHHS B KOHKPETHHX IpaBoBigHOCHHAX. Popmamu
peaizariii mpu 1IbOMY € BAKOHAHHS, TOTPHMAaHHS Ta BUKOPUCTAHHS.

BianoBigHo 0o dodamkosux cmadiii ModcHa iomecmu cmaodii miyMadeHHs
HOpM npasa, SKUIO B IIbOMY € HEOOXIIHICTh, Md 3aCMOCY8AHHS HOPM NPAGA.

Heobxionicme y cmadii maymavenns HOpM npasa BUHUKAE TaM 1 TOJI, KOJIU €
norpeda y TIIyMaueHHI HOPM TMpaBa, SKUMH Oyje 3AiMCHIOBATUCS PEryJIOBaHHS
cycminmpHHX BigHocMH. Ha kamb, 3 O00’€KTHBHUX 1 CyO €KTHBHUX MpPUYUH
3aKOHOJJABCTBO Ma€ HM3KY HEJOJNIKiB, NPOTAIMH 1 KOJIi3ilf, IO TaJbMyIOTh HOTO
po3yMiHHs Ta peamizanito. lle 3a3Buuali BUKIMKAE HEOOXIIHICTh J1OJAaTKOBOTO
MOSICHEHHSI Ta iHTEpIpeTalii HOpMHU MpaBa, SKIIO HAMPUKIIAL, 3yCTPIYaroThCsl HOPMHU
CXOKi 32 3MicTOM a00 TaKi, IO MPOTHPIYATh OJTHA OJHIH.

3acmocysanns Hopm npasa sk 000amKo6a cmMAdisi NPABOBO20 DPe2yNi08aAHHSI
nependavae mepexij Bil 3aragbHUX (OpM peainizailii HOpM mpaBa 110 il 0coOIUBOT
dopmu. Ti 0cobMBICTE BU3HAYAETLCS THM, W10 16 KOHKPETHA MTTEBA CUTYaIlis,
cy0’ekT sKoi moTpedye 3acTOCYBaHHS J0 HBOIO 3 OOKY JepKaBH HOPM TpaBa i
TIPUAHATTS PIICHHS y BUIJISIII IPABO3aCTOCOBHOI'O aKTa.

12.4 IlonAaTTA  MeXaHi3My  NpaBOBOIro  peryJjwoBaHHs. Buwam i
XapaKTePUCTHKA eJIEMEeHTIB MeXaHi3My MPaBOBOI0 Pery.TI0BAHHS

BuBYeHHST MexaHi3My IPaBOBOTO PETYJIIOBAHHS I[IKaBUTh YUEHHX TPHBAJIHA
gac. Moro mera — 3a0e3nedeHHs Ge3MepEIIKOIHONO PyXy iHTepeciB cy6’eKkTiB mpaBa
IO LIHHOCTEH, TOOTO rapaHTOBaHICTh IXHBOTO CIIPABEUIMBOTO 3310BOJICHHS.

MexaHi3M NpaBOBOro PeryJaiOBaHHSI — ye CYKVAHICMb NpAgogux 3acobis,
y3sama 6 €OHoCcmi, 3a 0ONOMO2010 AKUX 0epcasa 30IlCHIOE Npasosull 6NAUE Hd
KOHKpemHi CyCniibHi 8iOHOCUHU 3 MEMOIO iX YNOPSAOKYBAHHS MA PO3GUMKY.

Jlo OCHOBHHX 03HaK (PUC) MEXaHi3My MPaBOBOTO PETYJIIOBAHHS BITHOCATHCS:

—IpaBOBE pPETYIIOBAHHA Ta IOT0 MEXaHI3M € CKJIAQJOBOIO COIIaJbHOTO
peryJroBaHHS;

— € TIEBHOIO CHCTEMOIO B3a€MOIIOUMX MiX COOOI0 €JIEeMEHTIB, cepel SKHX
BHOKPEMITIOIOTE TIPaBOBI 3ac00M (HOpMHU, Cy0’€KTHBHI TIpaBa Ta IOPHINIHI 000B’I3KN
TOILO), crocodu (mo3Bonu, 3a00poHHM 1 3000B’s3aHHA) Ta (GopMH (AOTpPUMaHHS,
BHUKOHAHHS i BUKOPHCTaHH);

—3a0e3meuye peryaioBaHHS CYCHUIBHUX BITHOCHH, TOOTO € IUHAMIYHOIO
YaCTHHOIO NTPAaBOBOI CHCTEMH;

3 Mary3sos H. 1. Bo3MOKHOCTb U JeHCTBHTENLHOCTD B TIpaBoBoii cdepe / H. U. Martysos // Tlpasosenenue. — 2000. —
Ne3.-C.6.
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— Mae 1iNecnpaMOBaHuii i pe3yIbTaTUBHUIL XapakTep'.

CTOCOBHO €IeMEHTIB MEXaHi3My IIPaBOBOTO PETYIIIOBAHHS, TO TAKOX HEOOXiTHO
3a3HAYUTH PO BIJICYTHICTh €IUHOI TOYKM 30py MIONO iX KIJBKOCTI Ta SIKICHOT'O
nepeniky. 3a yac iCHyBaHHS Teopil JepaBH Ta MNpaBa SK OPUIUYHOI HAYKH
chopmyBasacsi TOUKa 30py, 3TIHO 3 SKOIO OCHOBHUMH €JIEMEHTAMH MEXaHi3My
MPABOBOTO PETYNIOBAHHSA € HOpMa MpaBa, IPaBOBIJHOCHHHM Ta aKTH peajizamil
cy0’€EKTUBHHX TIPaB Ta HOPUAUYHUX 000B’S3KIB.

VY cyuacHui mepioJ HAyKOBII HANOBHWIM II¢ SIBHINE IHIIMNMH €JIEMEHTaMH,
HasBHICTB SIKMX OOTPYHTYBalM ITEBHUMH IPHYMHAMHU TA OOCTaBHHAMH — PO3BHTKOM
FOPUIMYHOI HAYKH, BUJUICHHSM HOBUX HOPUIAMYHUX 3aC00iB, OaKaHHAM PO3IIUPHUTH
1€ TOHSTTSI, HOTO XapaKTEPUCTUKOIO SIK JMHAMIYHOTO SIBUILA.

Takum YuHOM, 00 el1eMEHMI6 MeXAHIIMY NPABOBOZO PeZYyIIO6AHHI MONCHA
6i0Hecmu: TIPUHIIMIIM TIPaBa, HOPMHU IpaBa, HOPMATHUBHO-IIPABOBI aKTH, FOPHIUYHI
(bakTH, aKTH TIYMAa4yCHHsI HOPM IIpaBa, aKTU 3aCTOCYBaHHS HOPM IpaBa, 3aKOHHICTB,
IIPAaBOBY CBIJIOMICTb, IPaBOBY KYJIbTYpy, IPaBOMIpHY HOBEIIHKY, HpPOTHIIPABHY
MOBE/IIHKY, IOPUIUYHY BiANOBIJAIBHICT TOLIO. 3YMUHUMOCS Ha XapaKTCPUCTHIII
OCHOBHHX 3 HHX.

Hopma npasa — e CIOKOHBIYHHIN €lTEMEHT i HOPMaTHBHA OCHOBA MEXaHi3My
MPAaBOBOTO peryjroBaHHsi. Hopma mpaBa sBJIsg€ COOOK0 3araibHe OOOB’SI3KOBE
paBUiIO (MOJENb) TIOBEAIHKH, SIKE BCTAHOBIIOE ATl Cy0’€KTa MpaBa SK MOXKIMBHN
BapiaHT TOBEOIHKH — Cy0 €KTHMBHI IOPHAWYHI TpaBa, Tak 1 HEOOXimHWH BapiaHT
ITOBE/IIHKH — Cy0 €KTUBHI IOPUIUYHI 000B’SI3KH.

SIKiCTh MPABOBOTO PETYJIIOBAHHS 3AJICKHUTH Bijl TOTO, HACKUILKA HOPMH TIpaBa
IPaBHJIBHO BPaXOBYIOTh 3aKOHOMIPHOCTI CYCHIIBHUX BiTHOCHH, IO PETyIIOIOTHCH,
HACKIJTBKH BUCOKHH PIBEHB 3aTaJIBHOI 1 IPaBOBOI KYNBTYPH 3aKOHOABUOTO KOPITYCY.
BesnocepeHiM YHHHIKOM BUHHKHECHHS MPAaBOBUX HOPM € IIPABOTBOpPYA AisUIbHICTH
Jiep>KaBH, IO MONATAE y MPUHHATTI, 3MiHi a00 BiIMiHI IEBHUX HOPM IIpaBa.

Cneyughiune 3a60anns HOpMu npaga B MEXaHI3Mi IIPABOBOTO PETyIFOBAHHS
OJIATAa€E B TOMY, 1100:

— BU3HAYHUTH 3arajbHe KOJIO JIFOJeH, Ha 9Ki BOHA HOIIUPIOE CBOIO MiI0;

— BCTAHOBUTH 3MiCT CYCIIJIBHUX BiTHOCHH (3MICT TIOBEIIHKU Cy0’€KTa), a TAKOXK
00’€KTH MPABOBITHOCHH;

— BU3HAYUTH OOCTaBUHH, B SIKMX 0co0a MOBHHHA KEPYBATHUCS LM IPABHIOM
[IOBEIHKH;

— PO3KpUTH CaMe€ TMpaBHJIO TOBEIIHKM BKa3IBKOWO Ha TpaBa i OOOB’SI3KH
YYacHHKIB BiIHOCHH, IO PETYJIOIOTHCS, XapakTep iX 3B’S3Ky MiX CO0O0I0, a TaKOoX
Jep >KaBHO-TIPUMYCOBI 3aXO0JIi, IO 3aCTOCOBYIOTbCS IO OCI0 y pa3i HEeBHKOHAHHS
HUMH FOPHIMYHUX 000B’SI3KIB.

Hopma mpaBa HaOyBae 30BHIIIHBOTO BHPAKCHHS B HOPMATHBHO-IIPABOBOMY
aKTi, skuii 3abesmeuye ii mieBicTh. HopMmaTHBHO-TIpaBOBI akTH OOCIYyTOBYIOTH
HOPMAaTHBHY OCHOBY MEXaHi3My IIPaBOBOTO perymoBaHHs. DyHKIT HOpMAaTHBHO-
[PABOBUX AaKTiB MOJSATAIOTh TOJOBHUM YHHOM Y TOMY, LI00 YBECTH B IPABOBY

! Teopis nepkasu i npasa. Akanemiduuii Kype : niapy4. / [O. B. 3aitayk, A. I1. 3aeup, B. C. Xypascbkuii Ta in.] ; 3a
pexn. O. B. 3aituyka, H. M. Onimenko. — 2-e Bi1., epepo6. i gomnos. — K. : IOpinkom Intep, 2008. — C. 343.
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CUCTEMY HOBI IOPHJAUYHI HOPMH, 320€3MEUUTH iX 3MiHy a00 CKAacyBaHHSI, ITiIBULIUTH
e eKTUBHICTS iX mii'.

Ilpasosionocunu — HEOOXITHUN €JIEeMEHT MEXaHi3My IPaBOBOTO PETYJIIOBAHHS,
BaXJMBA CTYyMiHb 3AIMCHEHHS NOporpaM, 3aKIaJeHuX Yy HopMax mnpasa. Y
MPaBOBITHOCHHAX 1HIMBIMYalTi3yIOThCS IMOJOXKEHHS BIIMOBITHOT MPaBOBOI HOPMH,
KOHKPETH3YIOTECSI Cy0’€KTHBHI IOPUIUYHI MpaBa i 000B’SI3KM MEBHUX CyO’€KTIB, 1X
MOBHOBaXCHHS 1 FOPUAMYHA BiAMOBIAANbHICTE. [HIUBIyaTi3allis 3araabHIUX MOJIeNIen
MIOBEAIHKH CTOCOBHO KOHKPETHHX OCi0 — ApyTuil piBeHb IPAaBOBOTO PETyIIOBAHHSI.
Oco06nuBOCTI mpaB, 00OB’s3KiB, MOBHOBAKEHb 1 BINMOBITaNbHOCTI (a 3Bigcu H
0COOJIMBOCTI MPABOBIIHOCHH) 0araTo B UOMY 3aJIeKAaTh BiJl XapaKTepy PerysIrodoro
BIUIUBY HOPM IIpaBa, B Pe3yJIbTaTi SIKOTO CKIIAJalOThCs Pi3HI BUIW NMPABOBITHOCHH —
PETyJSATHBHI YH OXOPOHHI, aKTUBHI YU TacuBHi. OTKe, MPaBOBITHOCHHH B MEXaHI3Mi
IIPaBOBOTO PETYJIIOBAHHS YTBOPIOIOTH TIE€BHY CHCTEMYy 1 JIMIIE TaK BOHHU
3a0e3MeUYylOTh TEepeBelleHHs 3aralibHUX MpaBWI HOPM IMpaBa B CyO €KTHBHI
IOPUANYHI TIpaBa i Cy0’€KTHBHI IOpUANYHI 00OB’SI3KH, MOBHOBAXCHHS H IOPUINIHY
BiJINIOBIIIBHICTh 11 KOHKPETHHUX OCi0, JAO3BOJISIFOTH JOCATTH BUKOHAHHA iX BOJII,
3aJ0BOJICHHS iHTEPECIB.

Ilpasosionocunu 6 mexauismi npagoeoco pezynio8anHs GUKOHYIOMb MAKI
ymryii:

— BI3HAYaIOTh KOHKPETHE KOJIO 0Ci0, Ha SIKUX MOIIUPIOETHCS i HOPM IpaBa B
TIEBHUII MOMEHT;

— 3aKpIIUIIOIOTh  KOHKPETHY  MOBENIHKY, $KOi TOBHHHI a00 MOXYTb
JOJEp KyBaTUCS 0COOU;

— CIYTYIOTh YMOBOIO JUIS MOXJIMBOTO TIPHBEJCHHS B M0 CIEIiaJbHUX
IOPUINYHEX 3ac00iB (IPOKYpaTyporo, CyIOM, IOJIII€I0) 3 METO 3a0e3NeucHHS
cy0’€KTHBHHX TpaB, 000B’S3KiB, BiNOBINATBHOCTI. TaKUM YUHOM, NMPABOBIIHOCHHU
B MEXaHi3Mi IPaBOBOTO PEryJIOBAHHS — I 3aCi0 «IepeBeACHHD) 3aradbHUX MPABII
HOPM IpaBa y TJIONIMHY Cy0’€KTHBHUX MpPaB i 000B’A3KIB [T IEBHUX CYO’ €KTIB.

AKTH 0Oe3mocepenHbOi peanizaunii mpaB i 000B’A3KiB — ye ¢axmuuna
nogedinka cy6’€kmie npasosiOHOCUH, No6 a3ana 3i 30itichennam (peanizayicio) ceoix
npas i 0608 ’a3Kie.

MoxuBi 1Ba pe3yabTaTH pearyBaHHs Ha IPAaBOBE PEryJIIOBAHHS:

— aKTUBHHUH — BYMHEHHS Jil, IO JO3BOJIIIOTHCS (HANPHUKIAL, OpaTH ydacTs y
BHOOpAax OpraHiB BIAIN);

— MaCUBHUU — YTPUMYBaHHS BijJ 3a00pOHEHUX Aii (HAmpuWKiIal, HE 3aBIaBaTH
KO IOBKiI0)'.

SIKIIO aKTHBHUMH JiIMH PEali3ylOThCsS TpaBa — Ma€ MiClleé BHKOPUCTAHHSI
MPAaBOBUX HOPM. SIKIO aKTHBHUMH JiSMU PEaNi3yIOThCs OOOB’SI3KH — Ma€ Miclie
BUKOHAHHS TIPaBOBUX HOPM. SIKIO peanmizallisi MpaBOBUX HOPM, IO 3a00pPOHSIOTH
sKi-HeOy b NIii, TTOJIsTae B yTPUMYBaHHI Bijl IX BUMHEHHS — Ma€ MicIe JOJepKaHHS
HOpM mpaBa. Hampukian, HOpPMH KPUMIHAJIBHOTO IMpaBa Peasli3ylOThCs TOi, KOJIU

! Teopist neprxasu Ta npasa : niapyu. / [€. O. T'ina, €. B. Binosbopos, A. M. 3aBanbhuii Ta in.] ; 3a 3ar. pex. €. O. Tiau.
—K.: ®OII O. C. Jlinkan, 2011. — C. 438.
! Teopist neprxasu Ta npasa : niapyu. / [€. O. Tina, €. B. Binossopos, A. M. 3asanbuuii Ta in.] ; 3a 3ar. pen. €. O. Tiau.
—K.: ®OI1 O. C. Jlinkan, 2011. — C. 440.
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IrPOMaJISTHUH HE BUMHSE TPOTUIPABHUX [ii. OTxe, akTh Oe3mocepeIHbOi peanizalii y
¢dopMax BHUKOPHUCTaHHS HATaHHNX HOPMAaMH IIpaBa MOXIJINBOCTEH, BHKOHAHHS
3000B’s3y1040i HOPMH TIpaBa, JI0JICPIKaHHS MPaBOBHUX 3a00pOH MOCIIAIOTh OCOOIHBE
Miclie B MEXaHi3Mi IPABOBOTO PETYJIFOBAHHS, TOMY IO SBJISIOTH COOOI0 HOTO KiHIEBY
MeTy.

VY BCiX BUMaAKax akTH Oe3MOocepeaHbOoi a00 OMOCepeIKOBaHOI peai3alil mpas i
000B’SI3KIB  3aBEpINYIOTh NpaBoOBe perymoBaHHs. Came TyT BigOyBaeTbes
«TIepeBeICHHs» MIPABIII HOPM IpaBa (CHOYaTKy BUPAXKEHHX y IpaBax i 000B’A3Kax) y
(bakTHUHy, peanbHy IIOBEOIHKY YYacHHUKIB CyCHITBHHX BIHOCHH, Ha sKi Oyio
CIPSIMOBAHO TIPABOBE PETYIIIOBAHHSI.

12.5 3aKOHHICTH: OHATTS, 03HAKH, MPHHIMIIH Ta CHCTEMA FapaHTii

3aKOHHICTh BiJTHOCATH JI0 OJHOTO 3 YHIBEPCAJIBHUX CJIEMEHTIB MEXaHi3My
MIPaBOBOTO PETYJIOBaHHS, OCKIIBKUA BOHA «IIPOHU3YE» BCi CTAlii MPOIECY MPaBOBOTO
PETYIIOBaHHS 1 IPOSBIAETHCS» MPH XapaKTEPHUCTHUIN OyIb-IKOTO 3 eJIEMEHTIB HOTro
MexaHizmy>.

TepMmiH «3axonuicmvy € TOXITHHUM BiIl TepMiHa «3aKkow» 1, Oyaydu
KOMIUICKCHUM TOHSTTSM, OXOILTIOE BCi CTOPOHH JXHUTTS IIpaBa — BiJ Horo poii B
CTBOpPEHHI 3aKOHY 0 peaiisaiii HOoro HOpM B FOPUAMYHINA MpakTHIi. 3aKOHHICTbH
BifoOpakac TpaBOBUI XapakTep OpraHizamii CyCHiJIbHO-IONITHYHOTO >KUTTS,
OpTaHiYHMI 3B’S30K MIpaBa Ta BIAJW, IpaBa i Jep:KaBH, IpaBa Ta CYCIIIbCTBA.
Bumora 3akOHHOCTI PIBHOIO MipOIO CTOCYEThCS BHIIMX OpPTaHIB ACPXKAaBHOI BIIaJH,
IHIIMX JIEP)KaBHUX OPTaHiB, sIKi YXBAJIOIOTh Y MEXKaX CBO€l KOMITETEHIIIT ITiA3aKOHHI
akTH (ctepa HMPaBOTBOPUOCTi), Oe3MOCEpenHIX BHKOHABIIB 3aKOHIB — MOCAIOBHX
oci0, a TakoX TPOMAJCHKHUX OpraHi3amiil, KOMEpIiHHUX KopIopamiii, TpoMaasH
(cdepa mpaBopeanizaiiii). 3aKOHHICTh XapaKTEPU3YEThCS MOETHAHHAM JBOX O3HAK:
30BHIMHBOI ((hopMabHOT) — 00OB’A3KOM BHKOHYBAaTH PO3MOPSIKCHHS 3aKOHIB 1
IiI3aKOHHUX TIPAaBOBUX aKTIB JEP)KaBHAMH OpPTaHAMH, MOCAJOBHMH OCO0aMH,
rpoMajissHaMu i pPi3HUMH 00 €THAHHSIMH, BHYTPIIIHBOI (CYTHICHOi) — HAasBHICTIO
HayKOBO OOTPYHTOBAHHMX 1 BiIIOBITHHX HPaBy 3aKOHIB; SIKiCTIO 3aKOHIB.

BaxxnmmBo He nmIme IoAep)KyBaTHCS 3aKOHIB, a H CTBOPIOBATH CIIPaBEIUINBI,
TOOTO TMpaBoOBi, 3aKOHU. [IpaBOBi 3aKOHM TMOBHHHI OyTHM HOPMATHBHUM IiIPYHTSIM
3aKOHHOCTI. 3aKOHHICTh € HE CaMOIJUII0, HEe BUKOHAHHSM 3apaJd BHKOHAHHS, il
NpU3HAYeHHS — JOJepKaHHA 3aKOHIB B IM’S IIPOTOJOIICHHS CBOOOIH,
CIIPAaBEUIMBOCTI. 3aKOHHICTh — SBUINE TMPOTPECHBHE 1 TMOKIMKAHE CIPHITH
cycminpHOMY Tmporpecy. B icropii Oymo YmMano BHUMNAAKiB, KOJIM TPOMAISHU
JIOAEPKYBaJIMCS 3aKOHIB, a 3aKOHHICTH TTOPYIIyBAIacs, KOJIN «CyBOpE JOJCP KAaHHM)
B JIMCHOCTI O3HAYa0 «CYBOpE MOPYIICHH» (HANpHKIAX, MacoBi penpecii 3a 4aciB
Hpyroi cBiTOBOi BiifHM). Y TakWX BHUMAAKaxX 3aKOH HE BiIIIOBifaB MpaBy, moTpedam
cycmineHOTO TIporpecy. 106 y nmepkaBi Oyna «mpaBO3aKOHHICTBY», YHHHI 3aKOHH,

2Tlopsin i3 3aKOHHICTIO, /IO YHiBEpCAILHHMX €JIEMEHTIB IPABOBOTO PErYJIOBAHHS BiJHOCATH IPABOBY CBIJOMICTb i
NpaBoBYy KysibTypa. IIpaBoBa CBiZOMICTH — Ii¢ OCOOJMBHI BHJ CYCHUIBHOI CBIiZIOMOCTI, CYKYIHICTh Di3HHX (opMm
BiZIOOpakeHHs MPaBOBOI AIMCHOCTI y NMPaBOBUX TEOPisX i KOHILEMIAX, MOMMIAAAX, MOYYTTAX, YSIBICHHAX JIOACH mpo
MpaBo, HOTo CIPaBeUIUBICTh, LIHHICTh, MICIIE i POJIB 00 3a0e3nedeHHs cBOOOIM 0COOH Ta IHIIHX 3aralbHOTIOACHKUX
ninHocreil. IlpaBoBa KynbTypa — 1€ CHCTEMa MPABOBUX IiHHOCTEH, IO BiANOBINAIOTh PIBHIO JOCSATHYTOTO
CYCIIILCTBOM IIPABOBOTO TIPOTrpecy i BinoOpaxaroTh y mpaBoBiit popMi cTan cBoO01 0co0H, iHILI COoLianbHi [IHHOCTI.
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Hacamnepes, KOHCTUTYIiS, TMOBUHHI aJeKBAaTHO BiJIOOpakaTH MPHUHIIMIIK TpaBa,
3aralbHOMIOACEKI IiHHOCTI. Y cdepi MPaBOTBOPUOCTI II€ BUPAKAETHCA B
3a0e3reyeHHl BUJaHHs 3aKOHY, SIKMH BinoBinae npasy, KoHcTuTywii B minomy.

3akonnicme — Asuwe bacamoacnekmmue U Modce SUCIYRAMU AK NPUHYUN,
memoo i pexcum. 3aKOHHICTh € IPUHIOUIIOM MisUIBHOCTI Jep)KaBHUX OpTaHiB,
rpoMajChbKUX OpraHizaliii, KOMepLiHUX KOpHOpalii, IocanoBux ocib, rpoMansn’.
TTpuHIMIT 3aKOHHOCTI MPUTAMAHHUH JIUIIE IEMOKPATUYHUM JIepyKaBaM, OCKUJIbKU BiH
€ aHTHUIIOJIOM CBaBOJIi Ta 0€33aKOHHS, IPUITYCKAE OB’ SI3aHICTh YCIX OpTaHiB AepixKaBU
IIPaBOBUMH HOpMaMmH, Aii B iX paMkax 1 B iM’a ix peamisamii. 3rimHo cT. 19
KoncTurynii  YkpaiHu 3aKOHHICTh BHUCTYNA€ TPUHIUIIOM JisSUIBHOCTI OpraHiB
JIep>KaBHOI BJIAJIH.

Pa3zom 3 TiM, 3 OOKy IisTTBHOCTI Jep:KaBU 3aKOHHICTb BHCTYTA€ SK IIEBHHI
MemoO  0epicasHo20  YNPAGNiHHA  CYCNIIbCMEOM, TOOTO BOHO 3HIMCHIOETHCS
BHKJIIOYHO TPAaBOBUMH 3aC00aMu. SIK METOJ IepKaBHOTO YIPABIiHHS CyCIIIECTBOM
3aKOHHICTH 03HAYAE, II10:

— OpraHu JepXaBH 1 MOCaJ0BI 0coOM MpH 3AiMCHEHHI CBO€i [isIBHOCTI,
pO3pOOJAIOYM 1 TNPUIMAIOUW PIlICHHS, CIUPAIOTBCS HA TPUHIUNM 1 BHUMOTH
3aKOHHOCTI,

—Ipu opraHizamii peainizaiii NPUAHATHX PIIICHb BOHU HE BHXOIATH 32 MEXI
CcBO€T KOMITETEHIIIT;

—Ipu 3AifiCHEeHHI KOHTPONIO 1 HArTMAgy 3a 3aKOHHICTIO i yYacHUKIB
CYCHUIBHUX BIJTHOCHH BOHM JIOJEPXKYIOTbCS IPABOBUX MPOLENYDP, BUKOPUCTOBYIOThH
MpaBoOBi 3ac00H i crIocoOu.

Mertox 3aKOHHOCTI € OCHOBOIO ISl 3aCTOCYBAHHS IHIINX METOMIB AEPKABHOTO
YIPaBITiHHSA: OpTraHi3allii, MpUMyCy, BUXOBaHHs, KOHTPOJIIO TOINO. BiH mpumyckae
BHCOKUH piBEHb MPaBOBOI KYJBTYPH i OJIHOYACHO € 3aCOOOM ITiIBHIICHHS DiBHSI
3aranbHOI Ta IPABOBOI KYIBTYpH .

3axounicms € U pedcum peanrvHo Oilowoco npasa, crtaH (atMocdepa)
BIIMOBIHOCTI CYyCMUILHUX BiJHOCHH 3aKOHAM 1 MiI3AKOHHUM HOPMaTHBHO-IIPAaBOBUM
aKTaM, SKi y CBOIO 4epry WOKIHKaHI BigoOpakaTW MPUHIOUNK CBOOOIH 1
CIIPaBEIMBOCTI, 3aKJIaeHI B IIPaBi.

PexxuM 3aKOHHOCTI € HEOAMIHHMM €JIEMEHTOM JeMOKpaTii Tomy, 1o 0e3
3aKOHHOCTI JI€MOKpATis MOXe MEepPeTBOPUTHCS Ha OXJIOKpaTifo — Biaxy iopbu. bes
3aKOHHOCTI SIK PEXHMY CYCHUTBHO-TIOJNITHYHOTO JKHTTS CYCIIIBCTBO MOXeE
MOTPY3HYTH B aHapXii Ta Xaoci, KoM ocola CTae ypa3JIuBOK AJisi OE3KOHTPOJIBLHUX
Iiit 3 OoKy nep:kaBHOI BIaJy, HE3aXMIIEHOI Bif i cBaBomi. be3 3akoHHOCTI Hemae
JeMOKpaTii, 0e3 JeMOKparii HEMOXIMBO 3a0e3MEeYUTH 3aKOHHICTh. 3aKOHHICTH 1
JIEMOKpaTisi — (haKTOpH MOOYIOBH IIPABOBOI JICPIKABH.

Y wupoxomy pozyminni 3axkoHHmicmb — ye pexcum CYCRINbHO-NONIMUYHO2O
JrCUmMmsl, CTBOPIOBAHUI:

— JICpPKaBOIO, SIKa BCTAHOBIIIOE MOPSIOK BHJIAHHS (3MIHH, CKaCyBaHH:) 3aKOHIB i
MiI3aKOHHUX HOPMAaTHBHO-NIPABOBHX aKTiB, 3a0e3medye iX BiANOBIAHICTH MOTpedam

! Ckakyn O. ®. Teopus rocynapcTsa u npasa : yueb. / O. ®. Ckakyn. — X. : Koncym, 2000. — C. 485.
! Teopist neprxasu Ta npasa : niapyu. / [€. O. Tina, €. B. Binossopos, A. M. 3asanbuuii Ta in.] ; 3a 3ar. pe. €. O. Tiau.
—K.: ®OI1 O. C. Jlinkan, 2011. — C. 452 — 453.
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CYCIUTLHOTO MOCTYIIY;

—BciMa cy0’exTamu mpaBa (AEpXKABHIUMH OpraHaMH, MOCAJOBHMH OCOOaMH,
rpOMaJICLKUMHU OpraHi3alisiMi, KOMEpUIHHUMH OpraHi3alisMH, TpOMajisHaMH) B
pe3yJibTaTi OJHO3HAYHOI'O PO3YMIHHS Ta HEYXWJIBHOTO 3[IIHCHEHHS HUMH HOPM
3aKOHIB 1 ITiI3aKOHHNX aKTIB.

ITpu peskuMi 3aKOHHOCTI CTBOPIOETHCS TpaBoBa atMocdepa, ¢ MaHyIoTh iaei
rpaBa, TyMaHi3My, CIIPaBeIJIMBOCTI, CBOOOAM 1 BiANOBINANBHOCTI; 0c00a 3aXHIICHA
BiJl CBaBOJIi BIIa/IN, CYCITUIBCTBO — BiJl aHApXii, Xaocy, Oe3mas 1 HaCHIbCTBA.

XapakTepuCTHKa 3aKOHHOCTI ITepetoavae po3risty ii IpUHIHIIIB.

IpuHIMIIM 32aKOHHOCTI — ye 8idnpasni 3acadu, Hezanepeui 3acadHu4i BUMOU,
KL Jledcams 6 OCHOGI (DOPMYBAHHS HOPM Npaea i CMABIAMLCA 00 NOBEOIHKU
yuacuuxie npagosux eionocur. ITpUHININ 3aKOHHOCTI PO3KPHBAIOTH 1i CYyTHICTH SIK
PeXHUMY CYCHUTBHO-TIONITHYHOTO KHUTTSA B JEMOKpPATHYHIN IpaBoBiid jaepxkasi. Jlo
HUX MOXHA BIJIHECTH:

— Bepxogencmeo 3akony wo0o gcix npasosux axmie. lleit mpuHIMI nependadae
BHUKIIIOYHICTh 3aKOHY, TOOTO MiAMOPSIIKOBAHICTh 3aKOHY BCiX IOPHIWYHUX aKTiB
(HOpMaTHBHUX 1 3aCTOCOBHHUX) BiAMOBINHO 10 iX cyOopauHanii. KoHcTuTyIis Kpainu
Ma€ BHIIy IOPUAMYHY CHJIYy. YcCi 3aKOHM MOBHHHI Bimmoimatn KoHcTHTymii,
Mi3aKOHHI HOPMATHBHI aKTH — 3aKOHAM, MPUYOMY ITi/I3aKOHHI aKTH MPUHMAIOThCH i
IIOTh JIMIIE TOMi, KOJM MEBHI CYCHiTbHI BIZHOCHHU HE BPETrYJNbOBaHI 3aKOHOM.
[IpaBo3acTOCOBHI aKTH MalOTh OyTH WiTHOPMAaTHBHAMH, TOOTO BiAIMOBigaTH
HOPMAaTUBHO-IIPABOBUM aKTaM — 3aKOHaM 1 MiJ3aKOHHUM aKTaM.

— 3acanvHicmsy 3aKOHHOCMI O3HAYA€E, IO B CYCHIIBCTBI BCI JEpKaBHI OpraHw,
TPOMAJIChKiI Oprasi3amii, KOMepIliiiHi 00’€IHaHHs, IMOCAJOBI 0COOW, TPOMAISIHU
nepeOyBaroTh Mg Aiero 3akoHy. He Moxke OyTw BHHATKY Hi Juisi (i3wdHOi, HI I
FOPUAMYHOI 0COOH, Ha Ky O HE MONIMPIOBATINCS BUMOTH 3aKOHHOCTI.
€ €IMHNUMH JUTA Beiel epykaBy, BCiX 11 perioHiB. BoHM BHCYBalOTh OHAKOBI BUMOTH
II0 BCiX Cy0’€KTiB, siKi epe0yBaroTh y cepi iX 4acoBoi Ta mpocTopoBoi Ail. €nuHe
PO3YMIHHSI CYTHOCTI Ta KOHKPETHOTO 3MICTY 3aKOHIB 3a0e3redye 3aKOHHICTh
MPaBO3aCTOCOBHOT isUTBHOCTI, OJIHAKOBICTh 3aCTOCYBAHHS IOPHIMYHIX HOPM IO BCiX
cy0’exTiB mpaBa. €IHICTh 3aKOHIB HE BHKIIOYAE, a HaBMAKH, NPUITYyCKAE
0araToMaHITHICTE y TPABOTBOPUOCTI Ta mpaBo3acTocyBaHHI. KoxHu oprax
JiepKaBH, TPOMaJIchbka a00 KOMepIliifHa OpraHi3allis KOHKPETH3YIOTh 1 3aCTOCOBYIOTh
3aKOHM 3 YpaxyBaHHSM CBOTO (YHKIIOHAJILHOTO TPU3HAYCHHS 1 MICHEBUX
ocobmmBocTedl. OnHAK KOHKpETH3alis 1 3acCTOCYBaHHS BigOYBAarOTBCS B MeXax
3aKOHY Ta Bi/IITOBITHO JIO HHOTO.

— Heoonycmumicms npomucmasnents sakorHocmi ma doyinbHocmi. He MoxHa
BiIKU/ATH 3aKOH, HE BHMKOHYBaTH HOTO, KEPYIOUHCh MIPKYyBaHHSIMH YKHTTEBOT
JOIINBHOCTI  (MiCIeBOi, IHAMBIXyalbHOI TOIIO) TOMY, INO Taki MipKyBaHHS
BPaxXOBYIOTECS B 3aKkoHi. [IpaBOBI 3aKOHHM cami BOJIOJIIOTH BUIIOK CYCHLIEHOIO
JIOUiNbHICTIO. JIOIINBHICTE 3aKOHY O3Haya€ HEOOXiTHICTH BUOOPY CYBOPO B MeXax
3aKOHY HAaWONTHUMAJBHIMKAX (TaKWX, MOI0 BIAMOBIJAIOTH WUIIM 1 3aBIAHHAM
CYCHIBCTBA) BapiaHTIB 3MIHCHEHHS MPaBOTBOPYOI [iSUTHOCTI Ta JiSUTBHOCTI 3
peamizanii mpaBa. Hanpukman, npu BH3HAYEHHI KPUMIHAJIBHOTO MOKApaHHS CyIIs,
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KEepYHOUYHCh 3aKOHOM, MPU3HAYAE TOM 3aXiJl MOKapaHHs, KWW € HaWIOUIBHIIIUM y
KOHKPETHOMY BHIAJKY, 3 ypPaxXyBaHHSIM TSDKKOCTI 3JIOYHHY, OCOOM 37M09MHOA. Y
KO’)KHOMY OKPEMOMY BHIIAJKy 3aKOH Ma€ JOJEP)KyBaTUCS, OJHAK y paMKaX 3aKOHY
MOXXE TpUHMATHCS TOW 3aXiJ, IO € HAWJOUIIBHIIIUM Yy KOKHOMY KOHKPETHOMY
Bunaaky. HeoOXimHICTh TOYHOTO 1 HEYXMIIBHOTO BHKOHAHHS HOPM IIpaBa HE3aJICKHO
Bil Cy0’€KTMBHOT'O CTaBJCHHS IO HUX OKpEeMHX 0Ci0 OOYMOBJIECHA MPE3yMIIIIi€l0
JIOLUTEHOCTI YUHHOTO 3aKOHY.

— Hegiosopomnicms 6ionogioansrnocni 3a npagonopyuents 03Ha4ae CBOEIacHe
PO3KPHUTTA OYyAb-SIKOTO NPOTHUIPABHOTO MisTHHA. [IpaBOOXOPOHHI OpraHM MOKIHKaHi
SK 3armo0iraTv MpaBOMOPYIICHHSM, TaK i 3A1MCHIOBaTH e(pEeKTHBHY MPOTHAIIO M. Y
BOMY TIOJIATA€ PEATbHICTh 32aKOHHOCTI — JIOCATHEHHS ()aKTHYHOTO BUKOHAHHS HOPM
IIpaBa B yCiX BHAAX MiSIIBHOCTI Ta HEBIIBOPOTHOCTI BiIIIOBINaTBbHOCTI 32 OyIb-gKe 1X
MIOPYLICHHS.

— Obymognenicms  3aKOHHOCHI  pedCUMOM OeMokpamii, SKHH Tependadae
CyBOPE JI0JIEPKAHHS TUIIIB [IPABOBOIO PETYIIIOBAHHS, PO SAKi HILUIOCS BULIe'.

Besnepeuno, Ha IIbOMY XapakTepHCTHKa 3aKOHHOCTI He 3akiHuyeTbcs. Jlyis
MIOBHOTO YSIBICHHS MPO Hel BapTO TOBOPUTH MPO BHUMOTH 3aKOHHOCTI, i rapasrii,
3B 530K 3aKOHHOCTI 3 IHIIMME IIPAaBOBUMH SIBHINAMH, CEepel SKHX BajXIIMBE Micle
nocizae mpaBomopsaok. Ili  aBi  kareropii (3aKOHHICTH 1  IPaBOIMOPSAIOK)
CYIIPOBOKYIOTH MTPAaBOBE PETYIIOBAHHSA i € HOro e()eKTHBHUM 3aBEpLICHHIM. AJDKe
BUXOJSYM 3 METH IIPAaBOBOTO PETYIIIOBAHHS, MOKHA 3 BIECBHEHICTIO KOHCTAaTyBaTH,
110 B pe3yJIbTaTi HOoro 31iHCHEHHs B Aep>KaBl BCTAHOBIIOETLCS caMe MPaBOIOPSIIOK 1
Ma€ MiCIIe PeKUM 3aKOHHOCTI.

Oco0nmuBOi  akTyampHOCTI Is1  Te3a HaOyBae B acHeKTi  3JIHCHEHHS
MIPAaBOOXOPOHHOI MisUTBHOCTI OpraHaMH Jep)KaBH, cepell SKUX OCOOJIMBE Micle
3aiiMae MoJilis. AJpke came BOHa, 3a0€3MeUy0UH 3aXUCT Ta OXOPOHY IpaB Ta CBOOO
JIOIWHHY 1 TPOMAJITHIHA, IOBUHHA B CBOIH MisUTBHOCTI TOJIEPKYBATHCS BUMOT 3aKOHIB
1 MiA3aKOHHUX HOPMAaTHUBHO-IIPABOBHX aKTiB, PEai3ylOUH IPH IIbOMY 3aKOHHICTB SIK
MPUHIIMII, PEXUM 1 MeTon cBoe€i pobotu. Tak, ct.8 3akony Ykpainu «IIpo
HanionansHy momimito» SKpa3 MPOTOJNONIYE 1 3aKPilIIOe MPHHIWI 3aKOHHOCTI SIK
OIIMH 3 OCHOBOIOJOXHUX B I poOOTI Ta B Hii 3a3HAYA€ThCS, WO MO JIi€
BUKIIOYHO Ha TIJCTaBi, y MeXax IOBHOBWKEHb Ta Yy CHOCIO, IO BU3HAYECHI
Koncrutymieto Ta 3akoHamu Ykpainu. [lominedcekoMy 3a00pOHEHO BHUKOHYBAaTH
37I0YMHHI 9M SBHO HE3aKOHHI PO3MOPSIDKEHHS Ta Hakasu. Hakasw, po3mopsmpkeHHS
Ta JIOpYyYEHHS BHIIMX OpPraHiB, KEpiBHUKIB, IMOCAJOBUX Ta CIyX00BHX 0Ci0,
ciy:x00oBa, TOJITHYHA, €KOHOMiuHa abo iHIIA [JOUIBHICTE HE MOXYTb OyTH
T ICTAaBOIO JUIA IOPYIIeHHS noinefickkuM KoHCTnTyii Ta 3aK0HIB YKpaiHu.

Iin capanmiamu 3aKonHOCMi pO3YMIIOMb YMOSU MA 3ACO0U CYCRIIbHO20
orcumms i 3ax00U, AKI BXHCUBAIOMBCA OePAHCABOI O/l 340e3NeUeHHs  PeXHCUM)
3AKOHHOCIE Ma CRPUSIOMb PYXY Kpainu 00 deMoxpamii, npasoeoi depacasu’.

CTpyKTYpHO 2apanmii 3akonnocmi X1acupikyloTh Ha 3a2aibHi Ta CReUianbHI.

3acanvnumu € 00 €KTHBHI YMOBH CYCHUIBHOTO CIIIBXHTTS, B MeXaxX SKHX

! Teopist nepxasu Ta npasa : migpy4. / [€. O. Tixa, €. B. Binossopos, A. M. 3aanbhuii Ta in.] ; 3a 3ar. pea. €. O. Tiau.
—K.: ®OII O. C. Jlinkan, 2011. — C. 455 — 456.
! Kotiok U. U. Ocnosyl npasoseenus : yue6. / U. U. Kotiok. — K. : Tenesa, 2003. — C. 97.
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3MIIHCHIOEThCS TIPABOBE pPETYJIOBaHHA Ta (YHKI[IOHYE NpaBoBa cucTeMa. BoHH
BU3HAYAIOTH aTMOc(hepy QYHKIIOHYBaHHS Ta peaizalii mpasa, H0oro e()eKTUBHICTS i,
SIK HACJIIJIOK, BA3HAYAIOTh PIBEHb 3aKOHHOCTi. BOHM K CTBOPIOIOTH HEOOXiAHI YMOBH
JUISL PO3BUTKY 1 BIOCKOHAJICHHS MpaBa, a OTXKE, 1 AJIs MiABUILECHHS PiBHS 3aKOHHOCTI.

OO’exTHBHUH XapakTep 3arajbHHX TapaHTii Ta IX B3a€EMO3B’S30K 3
(GYHKIIIOHYBaHHSIM CYCIIJIBCTBA HAAAIOTh MOXIIMBICTh KJIACH(iKyBaTH TapaHTil 3a
OCHOBHUMH cdepamu #Horo KuTTemisuibHOCTI. Came BOHM 1 3a0e3nevyroTh
pi3HOMaHITHI yMOBH (pyHKI[IOHYBaHHS 3aKOHHOCTI.

Exonomiuni eapanmii GopMyroTbest y mporieci (yHKIIOHYBaHHS €KOHOMIYHOT
CHUCTEMH CYCIIIJIbCTBA HUISXOM CTBOPEHHS MaTepiaibHUX YMOB peajizalii HOpM
mpaBa. YMoOBaMH, IO 3a0e3MedyloTh 3aKOHHICTb, € piBeHb PO3BUHYTOCTI
eKOHOMIYHHMX BITHOCHWH, CTaOUIBHICTD MiSNBHOCTI Cy0’€KTIB TOCIIOJaprOBAaHHS,
MiJBUIICHHS  PIBHA  E€KOHOMIYHOTO  JIOCTATKy  HaceJeHHs, M ABUILEHHS
MPOAYKTHBHOCTI Tpami, 3pocTaHHS oO0csAry BHPOOHMITBA, €(eKTUBHA TIpOLIOBA
CHCTeMa Ta eKOHOMIYHA TTOJIITHKA JIepKaBH.

THonimuuni eapanmii’ TPyHTYIOThCSI Ha CHUJIBHIHM JIETITUMHIA JepaBHiil Biani,
mo 31aTHa e(eKTUBHO 3[AiHCHIOBATH YNpaBIiHCBKI (QYHKLii, B TOMy 4YHCHi K
mpaBooxopoHHi. lle Brmama, OO0 CHOUPaETbess HA JIEMOKPATHYHI IHCTUTYTH,
KOPHCTYEThCS MIATPUMKOI0 HAaceJIeHHS Ta 3/JaTHa 3a0e3NeYuTH 1 rapaHTyBaTH
peaizaniro NpuiHATHX HEIO pileHb. JleriTHMHA JEeMOKpaTHYHA BIIaJIa € 3alOpyKOI0
CTabUTFHOCTI CYCHINBCTBA, 3a0e3MedeHHs CYCHiBbHOT 37arogu 1 Oe3mekd Ta
e(peKTUBHOT POTHUIIT MOPYIICHHIM 3aKOHY.

BaxiuBe 3HAa4YCHHs cepel MONITHYHHX YMOB TapaHTYBaHHS 3aKOHHOCTI
HAJISKUTH THIIUM Cy0’€KTaM MOJITHUYHUX BiTHOCHH, IO € CKJIQJIOBHUMH IMOJITHIHOT
CHCTEeMH CYCIIUTBCTBA. AJKEe caMe IX MiSUIBHICTE CTaHOBHTH IIEPEIIKOIY
ABTOPUTAPHOIO THUCKY HEJACMOKPATHYHOI [ep)KaBH HA CYCIUIBCTBO, CIIPHSE
BiTOOpaXXeHHIO Ta  BpaXyBaHHIO  DI3HOMAHITHHX IHTEpECiB  CYCHiIbCTBA,
3a0e3Meyylour iX KOMIIPOMIC i TapaHTye ydacTh HACeNeHHS SIK y NPHHHATTI, Tak 1
peaiizamii AepKaBHO-BIAJHUX PIillICHb. Y CBOK Yepry I€ T'apaHTye YCBiIOMIICHE
CTaBJICHHS JI0 IIpaBa Ta JOOPOBLIbHE BUKOHAHHS HOT0 HOPM.

I0eonociuni  capammii  HOPMYIOTbCS Yy  TIpOLIECi  JTYXOBHOTO  PO3BHUTKY
cycnibcTBa. [IpaBoBa i€OJIOTiSA € BAXKJIMBUM EIEMEHTOM CYCHUIBHOT W TOMY
nepeOyBa€e IijJ BIDIMBOM IOJITHYHOI, MPABOBOI Ta 3aralbHOi KyIbTypH HACEICHHS.
Oco0nuBOTO 3Ha4YEeHHS Mae MpaBoBa KyJbTypa, o (opMmye moBary a0 mpaBa Ta
MEPEKOHAHHS B HEOOXIIHOCTI YCBIJJOMJICHOTO BHKOHAaHHS ioro HopM. [lomitnyna
KyJIbTypHa 3a0e3ledye NepeKOHaHHsS B JEMOKPATUYHOCTI Jep)KaBHOI Biamu, Iii
CYCHUIFHOMY Ta COIIaJbHOMY 3HAY€HHI, MOMIIMBOCTI 3a0€3MEYHTH Ta TapaHTyBaTH
cy6’extuBHI TpaBa. DopMyBaHHA HEOOXIJHOTO pIBHS KYyJIbTYpPU HACEICHHS
3a0€3MeYyEThCS IIUITXOM IIPABOBOTO BUXOBAHHS, IPUIHATTS 3PO3yMIIHX 1 peabHUX
JUIS BHKOHAHHS HOPM TIpaBa, MPaBOBOi MPOMAraHjy, MaTPIOTUIHOI pPOOOTH,
(hopMyBaHHs TOBard J10 Mpas JIIOJAWHYU Ta BITIYTTS BiAMOBITATEHOCTI.

Coyianvui eapanmii miepea0adaloTh HasBHICTH CTaOLIBHOTO CYCHiJIbCTBA 3
BACOKHM pIBHEM JKHTTS Ta COMIaIbHOI 3aXUWINEHOCTI HacelleHHsA. BoHuU
BiIOOpaXKAIOTh CYCHIJIbHE 3HAYCHHS JIIOJAMHU, peallbHI MOMIUBOCTI YCBiJOMJICHOTO
(GyHKUIOHYBaHHS SIK Cy0’€KTa CYCHUIPHHX BiZHOCHH. 3BHYAHHO X HE3aXHIIEHICTh
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HACeJICHHS, TAaJiHHA JKUTTEBOTO pIBHS, 3pOCTaHHS Oe3poOiTTS Ta BapTOCTI
COIIIAIBHUX IOCHYT CBIMYMTH NPO TIOMITHYHHHA aBTOPUTAPH3M JIEpXKaBH 1
HEpeNIKOKAae CIPUHHATTIO NPUHHATUX Hero pimeHb. OcoOMMBO 3HAYEHHS LHUX
rapaHTii MiABUINYETbCA B TEPEXiHUKA MepioJy PO3BUTKY JEpKaBU, KOJIH
CTAaHOBIJICHHS HOBHX JEP>KaBHO-BIIAJHHUX IHCTHUTYTiB He 3abe3medye B MOBHIH Mipi
peatizallifo 3araJbHOCOIaTbHUX (QYHKIIN IepkaBH. | TYT Ba)JIMBO mam’sTaTH, IO
cTalinbHa 3aKOHHICTh MOJJIMBA JIMIIE 332 YMOBH COLI&NIBHOI CTa0IIBHOCTI Ta
BIICBHEHOCTI HACENICHHS HE JIMIIE B 3aBTPAITHBOMY [IHi, a i y TapaHTOBAaHOCTI
HaJaHuX npas i cBoGoa’.

FOpuouuni  eapammii  ABIAOTH  COOOK  CYKYNHICTH  yMOB, 3aco0iB,
OpraHi3arifHO-IPaBOBUX 3aXOJiB, O€3MOCEepeNHBO CHPSAMOBAHUX Ha 3a0€3MCUCHHS
PeXMMY 3aKOHHOCTI Ta IIPaBOIOPSAKY, i € IOPUANYHAMH (DOpMaMH 3aralbHAX
rapanTiii. OKpiM TOro, IOPHIUYHI TapaHTii 3aKpPIILTIOIOTHCS, BPETYJIbOBYIOTHCS B
YHUHHOMY 3aKOHOJIABCTBi, CHCT€Mi HOPM TIpaBa, TOX, MO CyTi, BOHU € YHCICHHUMHU
IposiBAaMHM CaMOTro TIpaBa B Tiif HOTO dacTHHI, SKa IOKIMKaHa 3a0e3nedyBaTu
IisUTBHICTB TIpaBa B niyiomy. Cama crienudika rnpasa, IpuTaMaHHi oMy MexaHi3Mu, a
TaKkoXX poOOTa IOPUAMYHHUX OPTaHiB CHpPSMOBaHI Ha Te, MO0 BUMOTH 3aKOHHOCTI
PeaNbHO «IIPAIIOBAINY», (PaKTHIHO 3MIHCHIOBAIICE. Budamu opuduunux eapanmii €
npagoei yMosu, npasosi 3acoou, opeaHizayitino-npasosi 3axo0u.

Ilpasosumu ymoeamu 00 €KTUBHOTO MOPSAAKY € CTaH YHHHOTO MpaBa Ta
3aKOHOJABCTBA (IX IMe HA3MBAIOTh HOPMATHBHOIO OCHOBOIO 3aKOHHOCTI), BiJ SKOTO
3HAYHOK MIpOK 3alIe)KUTh MIIHICTh 1 CTaOIIBHICTh PEKUMY B3aKOHHOCTI Ta
MPaBOIOPSAAKY. BOHM TIOBMHHI BIiANOBIigaTH 3aKOHOMIPHOCTSIM — CYCIIJILHOTO
PO3BUTKY, IITH B HOTY 3 HOTO TEHIEHIISIMH, ONTUMAIBHO BTUIIOBaTH B COOI IPaBOBI
3aco0M, METOIW, THIH IIPABOBOTO DPETyJIOBAHHS CTOCOBHO Ti€l 4w iHIIOI cdepn
CYCIIJIbHUX BiZJHOCHH, Y HUX HE MOBUHHO OYTH MPOTAJIMH 1 CYNEPEYHOCTEH, X CIIiJl
JOBOIWTH JIO 3arajlbHOTO BifoMa, 3a0e3lmedyBaTH HEOOXiTHHMH MeXaHi3MaMd
peamizamiii Ta OXOPOHHM TOIIO. BiNCyTHICTP IMX BIACTHBOCTEH y TpaBi Ta
3aKOHO/IABCTBI CTa€ MPUYMHOIO PIZHOTO POJy IMPaBOIOPYIIEHb, OCOOIHUBO Yy cdepi
€KOHOMIKH, YCKJIaJHIOE MPOTUIIIO 3I0YMHHOCTI. BimoMo, sSIKIo HopMa TpaBa BijcTae
BiTl XKUTTA a00 CylepednTh HoMy, TO Ti BUKOHAHHS OyJe He MEHIINM 3JI0M, aHDK ii
MOPYILIEHHS.

FOpuouunoro 2apanmiero € 1 Taka paBoBa yMOBa Cy0’€KTHBHOTO HMOPAAKY SIK
CTaH NpaBOBOi HayKH, MOBHOTH i PO3BHUTKY B Hilf IPOTPECHBHUX, T'YMaHICTHYHHX
M0JIOKEHb, HAYKOBO-TCOPETHUYHUX KOHCTPYKLiA. HasBHICTH y Hiifi mporpecuBHUX
HAyKOBHX KOHICMIIii Oe3nocepefHh0 BIUIMBAE€ HA PIBEHb 3aKOHHOCTI Ta
IIPaBONOPAAKY B KpaiHi. CHpUIHATTSA CyYacHOIO BITYM3HSHOIO IIPAaBOBOIO HAYKOIO
3aralbHONIOACEKUX I[IHHOCTEH, YTUIEHHA iX TIOJNOXKEHb Yy 3aKOHOAABYy Ta
MIPaBO3aCTOCOBHY NPAKTHKY JIO3BOJWJIM 3MII[HUTH 3aKOHHICTb VY MAisIIBHOCTI
JIep’KaBHUX OPraHiB, OCOOJNMBO TMOIIIil, ITOCAXOBHX 0Ci0, IOCATTH YCIiXy B
3a0e3nedeHH] CTa0IbHOCTI Ta MIITHOCTI IPaBOIIOPSIKY .

Ilpasosi 3acobu K BUI IOPUIUIHUX TAPAHTIH ABISIOTH COOO0 TOCUTH IIHPOKUH

! Teopist nepxau i npasa. Akajaemiunuii kypc : nigpyu. / [O. B. 3aituyx, A. I1. 3acup, B. C. XKypascbkuit Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimtesko. — 2-e Buz., mepepo0. i gonos. — K. : FOpinkom Intep, 2008. — C. 333 — 336.
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crekTp. [X OCHOBY CTaHOBHTH 3aKpillICHMH y 3aKOHI 000B’ 30K JepKaBH, il OpraHis,
MOCaJOBUX 0Ci0, TPOMajsH, Pi3HUX CyCHUIBHAX 00’€IHAHB CYBOPO JAOJICPKYBAaTHCH 1
BUKOHYBAaTH 3aKOHHU. 3HA4yHE 3HAYEHHS cepel] NPaBOBUX TrapaHTid 3aKOHHOCTI Ta
MPaBOIOPSAAKY MATh KOHCTHUTYILIHHO-NIPaBOBI 3aco0M — TPHUHIUIHN, HOPMH,
IpOLEeNypH, SKi IOKINKaHI 3a0e3MeYnTH BEPXOBEHCTBO IpaBa 1 KOHCTHUTYMIl SK
OCHOBHOTO JDKEpesia HAaI[iOHaJBHOTO 3aKOHOAABCTBA, IOJCP)KaHHS IIpaB, CBOOOI i
3aKOHHUX iHTepeciB rpomajsiH. KoHCTUTyLisE YKpaiHU BCTAaHOBIIIOE CHCTEMY OpTaHiB
HamIAAy 1 KOHTPONIO 3a CTAaHOM 3aKOHHOCTI y cdepax 3aKOHOTBOPUOCTI Ta
npaBopeanizaiii. OcobnuBy poiib y 3a0e3medeHHI BepxoBeHCTBa KoHcTuTyIil
Bigirpae Koncruryniiinuit Cyzn Yxpainu'.

BaxmBe Micme cepea MpaBOBHX TapaHTIdH 3aKOHHOCTI Ta TMPaBOMOPSIIKY
Iocilae TMpaBo Ha CymOBHH 3axucT. Biamosimao mo cr. 55 KoHerurymii Yipainu
KOXXHOMY T'apaHTYEThCs MPABO Ha OCKAPKEHHS B CYy/Ii PillleHb, i 4u Oe3isUIbHOCTI
OpraHiB JepXaBHOI BJIaad, OPraHiB MICIEBOTO CaMOBPAOYBaHHs, IOCAJOBHUX 1
ciryx6oBux oci6. Ha 3axumcr mpaB i cBOOOA JIOMWHM CIPSIMOBAaHHH IHCTHTYT
VYnoBuoBaxeHoro BepxoBHoi Paau 3 mpas monunu. KoxHoMy HagaeTbcs mpaBo
IiCJIs BAKOPUCTAHHS BCiX HAI[lOHAIBHHUX 3ac00iB MPAaBOBOTO 3aXHCTY 3BEPTATHCS 32
3aXHCTOM CBOIX MpaB i CBOOO J0 BIAMOBIMHIX MDKHAPOIHUX CYIOBHX YCTAaHOB YU
IO BiJINIOBIIHUX OPTaHiB MIKHAPOJIHHUX OpraHi3alliii, wieHoOM a00 yYaCHHKOM SIKUX €
VYkpaina (ct. 55).

Cepen mpaBoBHX 3ac00iB rapaHTyBaHHS 3aKOHHOCTI 3Ha4HA POJb BiIBOIUTHCS
MPOLEAYPHUM HOpMaM. 3aKOHOJ/IaBYO 3aKpiIUICHI MpaBa Ta CBOOOIU MOXKYTh OyTH
YCHIIIHO peai30BaHi JIMIIEC TPU HASBHOCTI HAJIIHHOTO MPOIECYaIbHOTO MEXaHI3My
peamizarii IUX mpas, iX 3a0e3Me4YeHHs Ta 3aXHCTY.

Mo opeanizayiiino-npaeosux 3axo0ig SIK BUIY OPUINIHUX rapaHTiid 3aKOHHOCTI
HAJICKUTh  AISUIBHICTE CyO0’€KTIB  MPAaBOYCTAHOBIIIOIOUUX TOBHOBAXEHb, sKa
CTIpsIMOBaHAa HA yJOCKOHAJEHHS 3aKOHOJaBCTBA. KiHIEBOIO METOIO X MiSIBHOCTI €
CTBOPCHHS IIPABOBHUX 34 3MICTOM 3aKOHIB, IHIINX HOPMAaTHBHO-TIPABOBHX aKTiB.

YV cucmemi opeanizayilino-npasosux 3axo0ié¢ Barome 3HAYCHHS MAa€ BUIAHHS
IHIUBigyanbHO-NIPAaBOBUX akTiB. [IpmiiMarounmch Ha OCHOBI 3aKOHIB, BOHH
CIpsIMOBaHI Ha 3a0e3NedeHHS 3aKOHHOCTI B PEAbHUX KOHKPETHHX JKUTTEBHX
CUTYaIlisiX, HA YCYHEHHS MEPEIKO Y J0/AepKaHHi, BUKOHAHHI, BAKOPUCTAHHI MpaB i
cB00OJ TpOMAJASH IHIIMMH CyO’€KTaMH TpaBa, JIKBiJAIil0  JTOMYIICHHX
IIPaBONOPYIIEHb (BiIMiHA HE3aKOHHHX HOPMAaTHBHO-IIPABOBHUX aKTiB, BUPOKIB CYXy,
aJMIHICTPATUBHHUX CTATHEHb TOILIO).

IIpoBigHa poib cepel] OPUINYHIX TapaHTi HaJeKUTD 3IIMCHEHHIO IPABOCY IS
— MiSIBHOCTI CYAiB, SIKI PO3TIAAAIOTE I BUPIMIYIOTh IWBUIBHI Ta KPUMiHAJIBHI CTIPaBH
3 METOIO 3aXHCTy TIpaB TPOMAJISTHUHA BCiX cy0’eKTiB mpasa. [IpaBocynus BUKOHYE i
KOHTpONbHY (yHKIi0. CynoBHH KOHTPOJb MPOBOAUTHCS KOHCTUTYIIHHUM CYyIIOM,
CyZaMH 3araJbHOI IOpHCIUKIIi. 3AifiCHIOBaHI CyJOBUMH OpraHaMH OpTaHi3aIliifHO-
MPaBOBi 3aX0/IM 3aXKCTy MpaB Cy0 €KTIB — Iie, 3 OJHOrO OOKY, 3aXOJH 3aXHCTY, SKi
3IIHCHIOIOTHCS 32 iHINIaTHBOIO CY0’€KTIiB, YUI MpaBa MOPYIIEHi, a 3 iHIIOTO — 3aX0A1

! 3aranbHa Teopist AepiKaBM i Mpasa : MiApyY. JIs CTY/L. IOPUI. Cell. BUIL HaBd. 3aki. / [M. B. Lgix, B. JI. Tkauenxo,
JI. JI. BorauoBa Ta in.] ; 3a pea. M. B. LIika, B. JI. Tkauenka, O. B. Ilerpummna. — X. : IIpaso, 2002. — C. 399.
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CYZOBOT0 KOHTPOJIIO.

VY 3abe3nedyeHHI 3aKOHHOCTI Ta IIPABONOPSAKY HeaOMsAKe 3HAYEHHS Mae
IOpUIMYHA BIANOBIAAIBHICTb, SIKA 3aCTOCOBYETHCS J0 MPABOMOPYIIHUKIB. OCHOBHOIO
METOK 1 (PYHKII€I IOPUAWYHOI BiJMOBIJAJIBHOCTI € 3arajbHe IMONEpPE/KEHHS Ha
ajipecy HOTEHIIHHUX IPABOMOPYIIHHKIB 1 MONEPEKEHHS CaMOT'0 IIPaBOIIOPYIIHHUKA.
3MIIHEHHIO 3aKOHHOCTI Ta IPaBOIOPSIKY CHPHUSIOTH 1 3aXHCHO-IIOHOBIIOI0Y 3aX0TH
3 BiZIHOBJICHHS MMOPYIIIEHUX MPaB TPOMaJsiH 1 opranizamiid. Li 3axoau 301iICHIOIOTHCS,
AK TIPaBHUJIO, 3a IHIIIATUBOIO CaMHUX CyO’€KTiB MOpPYNIEHWX IIPaB 3a iX CKapramw,
3asBaMu. J[o TaKWX 3aXO0/iB HAJIEKATh:

— IPUMYCOBE BHKOHAHHS IOPHJIUYHUX OOOB’SI3KIB (CTSATHEHHS 3a PIilICHHAM
CyIy aJliMeHTIB, TOJIATKiB TOIIO);

— YCYHEHHS TepeIIKo]] y 3iHCHEeHH] NpaBa (CKacyBaHHS HE3aKOHHOTO PillleHH,
SIKE TIEPEIIKO/IKAE 3/1IHCHEHHIO MPaBa);

— BIJHOBJICHHSI [OMEPEIHBOT0 CTaHy, WI0 ICHYBaB [0 IOPYIICHHS IIpaBa
(HampuKiaj, iHIUBIAyaJIbHO-IIPABOBHI IPHIHC 3iHICHUTH MIEBHY POOOTY, BUKOHATH
BKa3aHy Mit0 JJI1 YCYHEHHs IEPEIIKOJ] Y KOPUCTYBaHHI Cy0’€KTHBHHMHU IpPaBaMH,
BiJIIIKOIyBaHHS HAHECEHOI IIKOIU TOIIO).

Mo xonmponvho-nazasdosux 3axodié TapaHTyBaHHA 3aKOHHOCTI HaleXKaTh
IPOKYPOPCHKUIA HATJIA, HATJIA OPTaHiB JEePKaBHOT iHCMeKii'.

12.6 IToHATTA NMpPaBONOPSAKY, HOT0 03HAKH, 3MICT, CTPYKTYpa, QyHKuii Ta
NPUHIUTH

I3 3aKOHHICTIO TICHO TIOB’s3aHE IHIIE NPABOBE SBHIIE — TPABOIOPSIOK
(mpaBoBuit mopsAnok). IIOHATTI «npagonopsadoky» IIHPOKO BHKOPHCTOBYETHCS B
YUHHOMY 3aKOHOJABCTBi, OXOpOHAa IPaBONOPAAKY — HalBaXJMBIMIa (QYHKIA
Jep>KaBu.

Haii6inpmroro mommpeHHS OAEpXKaB MOTTSL Ha IIPABOIOPSAOK AK Ha
peamizoBaHy 3aKOHHICTb, CYCHUIBHHI IOPSJOK, IO BCTAHOBIIOETBCS  Ta
OXOPOHSIETHCS JICPKABOI0 HA OCHOBI YMHHUX HOPM TpaBa Ta B PEXKHMi 3aKOHHOCTI. 3
I[FOTO TMOTIISTY HPABOIOPSIOK € MPOTYKTOM il B CYCHINIBbCTBI PEXXUMY 3aKOHHOCTI.
Bin piBHS 3aKOHHOCTI 3aJI€XKUTH PiBEHb MPABOIOPSAAKY. IIpaBomopsiok — MmiICyMoK
MPABOBOTO PEryJIOBaHHs, WOTO peanizoBaHa MeTa. MILHICTh MPaBOMOPSAKY, HOTO
CTaOUIBHICTE 1 HENOPYIIHICTH 3abe3meuyeTbess He (OPMAIBHOI0, a peabHOI0
3aKOHHICTIO. Y CBOI0 Uepry IIpaBOMOPSIOK OOYMOBIIOE 3MICT 3aKOHOTBOPYOI
IUSUTBHOCTI, PABOBHIA XapakTep 3akoHiB. [IpaBoNopsI0K € BaXIIMBOIO MEPEIYMOBOKO
epexTHBHOTO (YHKIIIOHYBaHHA BCi€l CHCTEMH COLIalbHUX BiTHOCHH. BiH €
Ba)XJIMBUM CTPYKTYPHHUM €IEMEHTOM I'POMAJICHKOTO MOPSKY, IiJ| IKUM PO3yMieThCs
HPaBHJIBHO HAIATO/PKCHUI CTaH BCi€l CYyKYITHOCTI CyCIUIBHUX BiTHOCHH.

IIpaBonopsiniok — ye 3acHoéana HaA nNpasi ma 3AKOHHOCMI Op2auizayis
npaeoeozo dicumms, wo ei0obpadcac SKICHUU GakmuyHuilL Cmau CYCRIIbHUX
BIOHOCUH, YPe2yTbO8AHUX NPABOM.

[IpaBomopsI0K BapTO BiAPI3HATH BiJ OJM3BKOr0, aje HE iJCHTUYHOTO HOMY

! 3aranbua Teopis AepkaBH i Mpasa : MiApyd. [is CTY/. IOPUI. Criell. BUIL. Hapy. 3ak. / [M. B. Igik, B. JI. Tkauenxo,
JI. JI. Borayosa Ta iH.] ; 3a pea. M. B. Igika, B. JI. Tkauenka, O. B. [lerpummuna. — X. : IIpaso, 2002. — C. 400.
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SIBUIIA — 2POMAOCbKO20 NOpAOKY, IO SIK 1 TPaBONOPSIOK XapaKTepH3YEThCS
OpraHi30BaHICTIO, BIOPSIKOBAHICTIO CYCHUIbHUX BimHOCHH. OMHAK Ha BiIMIHY Bil
[IPAaBONOPSAAKY TI'POMAICHKUHA TOPSAAOK YTBOPIOETbCA MiJl BIJIMBOM HE TUIBKU
MPaBOBUX, aJi¢ W IHIIMX COLIaJIbHUX HOPM: HOPM MOpaJli, 3BHYAiB, KOPIIOPATUBHUX
HOpPM Ta iH.

O1xe, TPOMAICHKHIl TOPSIIOK — ye CMaH ypecyibO8AHOCM CYCRITbHUX
BIOHOCUH, 3ACHOGAMUL HA peanizayii 6CIX COYIATbHUX HOPM [ NPUHYUNIG.
I'pomMancekuii TOPAROK 3a0€3MEUYETHCS MEPEeBAKHO CHIOK CYCIIIBHOTO BIIIHBY.
Ane e He O3Ha4ae, MO HOro craH Oaimyxwil JI1 JepkaBH. 3 OTHOTO OOKY,
HaBaXJIMBIIIOI YaCTUHOIO IPOMAJCHKOTO MOPSAAKY € MPaBOMOPSAAOK, 3 1HIIOTO —
CTaH IPOMAJICHKOTO TOPSAAKY 3yMOBIIO€ 0araro B 4OMy CTaH IPABOTIOPSIIIKY.

TpuBanuit yac pi3HHUI MK 3aKOHHICTIO 1 NMPaBOMOPSAKOM HE MPOBOAMIIACE i
BOHM BUKOPHUCTOBYBAINCH SIK PIBHO3HAYHI IMOHATTS, ajue Il HEeNpaBUWIbHO.
3aKOHHICTh — IIe 3aci0 BCTAHOBJIEHHS IPABOIOPSIKY, a MPABOMOPAIOK — PE3yNbTaT
3I1MICHEHHS TIpaBa i 3aKOHHOCTI. MIIHICTD 1 e()eKTUBHICTH IIPABOIIOPSIKY 3aJIEKHUTh
BiJI CTYIICHS BTIJICHHSI BUMOT 3aKOHHOCTI. SIKII[0 3aKOHHICTh BUCTYIIAE SIK MPUYUHA,
TO TPABOMOPANOK — SIK HACHiIOK. 3aKOHHICTh — II€é MOBHOTAa peasi3alii mpaBoBUX
HOpM, a TIPaBOMOPSNOK — iX (pakTHYHE BTIIEHHA B JKUTTA. 3aKOHHICTH — 3aci0
NiATPUMKM IPaBONOPSAKyY .

TIpaBoBHii MOPSIIOK KOXKHOTO CYCIUIBLCTBA PO3KPUBAETHCS Yepe3 HOro O3HAKH,
IPUHIUNH, QYHKIIT, 3MICT, JOPMY Ta CTPYKTYpY.

OcHogHi 03HaAKU RPABONOPAOKY:

— 3aKJIQJIA€THCS B HOPMax IpaBa y Ipolieci IpaBoOTBOPYOCTI;

— CIIMPAETHCSL HAa TIPUHLIUT BEPXOBEHCTBA IpaBa Ta MAHYBAaHHS 3aKOHY B rairysi
MPaBOBHX BiTHOCHH;

— BCTaHOBJIIOETBCS B Pe3yJbTaTi peamizaiii HOpM IpaBa, TOOTO 3IiHCHEHHS
3aKOHHOCTI B IISUTBHOCTI 3 pealri3aiii mpasa;

— CTBOPIOE CIPHUATIINBI YMOBH JUTS 3/1iHCHEHHS Cy0’ €KTHBHHX TIpaB;

— IIPUITYCKA€ CBOEYACHE Ta MOBHE BUKOHAHHS BCiMa Cy0’€KTaMH FOPUIUYHUX
000B’5I3KIB;

— BIMara€e HEBiJIBOPOTHOCTI IOPUAWYHOI BIAMOBIMANBHOCTI JUIS KOXKHOTO, XTO
BYMHUB NPaBONOPYIIEHHS;

— BCTQHOBJIIOE CYBOPY TPOMAJICBKY AUCHUILIIHY;

— IIPUIyCKAae HWiTKy Ta e(peKTUBHY pOOOTY BCIX JEep)KaBHHX 1 IPHBATHUX
FOPUAMYHUX OPTaHiB i CiIyk0, HacaMIepe MpaBoCy As;

— CTBOPIOE YMOBH JJIsl OPTaHi30BaHOCTI TPOMAJISTHCHKOTO CYCIIIJILCTBA 1 PEXKUM
CIPUSTHHS 1HIUBIAYaIbHINA CBOOOII;

— 3a0€3Me4y€ThCs BCIMa IEPIKABHUMU 3aX01aMH, BKJIIOYAKOUU PUMYC'.

IIpuHOMIIM PABONOPSIAKY — BUXIOHI NONOXHCEHHA Ma i0el, Wo BUHAYAIOMb
3Micm npasonopaoKy i 3abe3neyyioms po3yMiHHA 1020 NPUpoOU ma CymHoOCHi.

3a XapakTepoM 1 3HAYUMICTIO TIPHHIMIH KIaCH(IKYIOTh Ha: 3d2aibHOCOYIANbHI,
3a2a1bHONPABOEL MA CREYialbHI.

! Bonunka K. T'. Teopis aepskasu i npasa : Hasu. noci6. / K. I'. Bomunka. — K. : MAVTI, 2003. — C. 225 — 226.
! Cyz1, npaBOOXOpOHHI Ta MpaBo3axucHi opranu Ykpaiuu : Hasu. moci6. / [B. C. Kopanbchkuii (kepis. aBT. KOJek.),
B. T. Binoyc, E. ®. [lemcokuii Ta in.] ; Biam. pex. 5. FO. Konapatees. — K. : FOpinkom Iatep, 2002. — C. 234.
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3azanvrocoyianvhi npunyuny BABHAYAIOTHCS 3aKOHOMIPHOCTSIMU 1 TCHICHIIISIMUA
CYCILTBHOTO PO3BHTKY Ta XapaKTEPHU3YIOTh MPABOIOPSANOK SK CYCIIIBHY KaTeropiio,
mo (YHKIIOHYEe B CYCHIJIbCTBI Ta 3a0e3nedye HOro cucremuictb. lle mpuHImMIM
JIEMOKpaTU3My, TYMaHi3My, CIpPaBEAJIUBOCTI, BEpXOBEHCTBA IHTEPECIB CYCIUILCTRA,
SIKi OTPUMYIOTH IPAaBOBE 3aKPIIJICHHS Ta BUSABISIOTHCS B iCHYIOUOMY TIPABOIIOPSIIKY.

3aeanvronpasosi npunyunu XapakTepu3yIoTh yCi MPaBOBi pearil, 3a0e3mevydn
€JIHICTh TIpaBa Ta BiJOOpa)karoud OCOOJIMBOCTI OKPEMHUX TMPAaBOBUX IMOHSATh. BoHM
BH3HAYAIOTh MPABOIMOPSAOK SIK MOJITHKO-TIpaBoBe siBUIlle. OCHOBHUMH Cepell HUX €:
PIBHICTB Tiepe]] 3aKOHOM; 00O0B’S3KOBICTh 3aKOHY JUISl BCiX Cy0’€KTIB; BEPXOBEHCTBO
KoHcTuTynii; 3aKOHHICTh, BEPXOBEHCTBO IpaB JIIOJUHH 1 TPOMAJSTHUHA;
HEBiIBOPOTHICTh BiAMOBiAATEHOCTI TOIIO.

Crneyianvni npunyuny XapakTepU3yIOTh IPABOMOPSIOK SIK CAMOCTIHHY W SKiCHO
BiIoKpeMJIeHY CTPYKTYpY. OCHOBHUMM cepell HUX €:

— npunyun euznaverocmi 3a0e3medye 3aKpilUIeHHs BHMOT MPABOIMOPSAKY Ta
oro (YHKIIOHYBaHHS Ha OCHOBI HOpM mpaBa. lle 3a0e3medye BH3HAYEHICTh
CYCIIIJIbHUX BIAHOCHH, IO PErYJIFOIOThHCS MPABOM i cepu Al MpaBoONOPSIKY;

— npunyun cucmemuocmi 3abe3nedye HasABHICTh CHCTEMH BiJHOCHH, IIO
PETIaMEeHTYIOThCSl TIPaBOM, (OPMYIOTBCS Ta (YHKIIOHYIOTH MiJl BIUIMBOM €IMHUX
E€KOHOMIYHMX, TOJITHYHUX 1 COIJIbHUX (aKTOPiB, 3aCHOBYIOTHCS Ha €IMHIN
CYTHOCTI TpaBa Ta 3a0e3MeuyyloThCSl CHJIOI €IMHOI nepxaBHOi Bmagu. Came i
BiTHOCHHHU 1 CKJIaJJaI0Th TIPABOIIOPSIIOK;

— npuHyun cmiukocmi TPABONOPAAKY 3a0€3MeUyeThCsl AEPHKaBOIO ILUIIXOM
3aKpiIVICHHS WOro TIIOJIOKEHb HOPMaMy IIpaBa, CTBOPEHHS YMOB IIOJO HOTro
peamizarii, BUMOT IpPaBONOPAAKY Ta JisTIBHOCTI IIPAaBOOXOPOHHUX OpTaHiB 3i
cTabimi3arii f OXOPOHHU NPABOIIOPSIKY;

— npunyun €0Hocmi TIPABOIOPSAIKY 3a0e3MeUYyeThCSl HOrO 3aCHOBAHICTIO Ha
€IMHUX TIONITUYHUX 1 MPABOBHX MPHHIUIIAX, TAPAHTOBAHICTIO €MHOIO JIEPKABHOIO
BOJICIO 1 3aKOHHICTIO, TIOIIMPEHICTIO NMPaBOMOPSIKY Ha TEPUTOPIIO BCi€l NepikaBH Ta
B3aEMO/IIEI0 CTPYKTYPHUX HOTO €JIEMEHTIB;

— NpuHYyun  KoHCMumyyiuHocmi O3Ha4ae€, WIO MPABOIOPSIOK CKJIATAIOTh
KOHCTHTYIIIHHO 3aKpilUIeHI HOPMH, peali3allisi IMpaBONOPAAKY 3a0e3redyeThest
3aKOHOZABYO, a TMOPYLIEHHS HOro BHMOI TATHE 3aCTOCYBaHHS HOPMAaTHUBHO
3aKpiIICHUX 3ac00iB BiAMOBiJATBHOCTI;

— npuHyun 3aKOHHOCMI 3YMOBIIIOE TPU3HAYEHHS 3aKOHHOCTI SIK YMOBH
BUHUKHEHHSI Ta (YHKIIOHYBaHHS MPAaBOIOPSAIKY. 3aKOHHICTh € OCHOBHOIO
IOPUIUYHOI0 XapaKTEPUCTUKOIO IMPaBOMOPSAKY, IO 3YMOBIIOE BCi CTOPOHH HOTO
(YHKITIOHYBaHHS;

— NPUHYUN YIICHOCMI Ma CMPYKMYpHOCMI BAU3HAYAE MIPABOIIOPALOK K CKIAJIHY
OUHAMIYHY CHCTeMYy, WLUIICHMHA 1 CKIagHHA MEXaHi3M, [0 XapaKTepH3YEThCs
IUICCTIPIMOBAHOIO ~ B3a€EMOJIEI0  0AaraTOYHCICHHUX  CTPYKTYPHHX  €IEMEHTIB.
LlimicHIiCTE 1 CTPYKTYpHICTH  BHCTYHAIOTh THMH JKUTTEBO  HEOOXITHUMH
BJIACTUBOCTSIMU MPABOIMOPSAKY, IO HAJAIOTh MOXKIIMBICTH 3BECTH BOEIUHO iCHYIOUi
HOPMAaTHBHI akTH i OaraTodmcenbHHX cyO’€KTiB y OXHE IUIICHE YTBOPEHHS —
CYCIIIBCTBO;

— npunyun cybopourayii BW3HAYAE YITKE MIJNOPSAKYBAHHS Ta Ii€papXiuHy

273



cyOOpIUHALII0 EJIEMEHTIB CTPYKTYpPH IPaBOMOPSIKY, B3a€EMOJIK0 YYaCHUKIB 32
GyHKIiAME, IX KOMIIETCHIi€l0o, MpaBaMu Ta o00o0B’s3kamu. Llelt mnpuHOMD
XapakTepu3ye 3B’A3KM CTPYKTYpU INPaBONOPSIKY II0 BEPTUKAII 3 BPaxyBaHHAM
iepapxiuHoi cyOopaMHAaLlii i M0 TOPU30HTANI SK PIBHOLIIHHI KOMIIOHEHTH. Ha3Banwmii
npuHOUN 3a0e3medye: cyOOpAMHAINIO OpraHiB JepikaBW, I[OcagoBux ocib Ta
OpraHizaliif 3a COIiaJbHUM INPH3HAYCHHSIM, (QYHKIIIMH Ta MICHEM y MeXaHi3Mi
JlepKaBy; MIAMNOPSIKYBaHHS HOPMAaTHBHUX AakTiB 3a IOPHIUYHOIO  CHIIOIO;
HiANOPAAKYBaHHS aKTiB peaji3amii mpaBa Ta iX BiAMOBIAHICTE HOPMaM 3aKOHY;

— NPUHYUN 2apanmosarocmi IPaBOTIOPSIKY Mae JeKiIbKa acnekTiB. [lo-mepe,
Il TapaHTOBAHICTh IpaB Ta IHTEPECIB JIIOJWHU, 33JIOBOJICHHS SKHX € IIiJICTABOIO
BCTyIy Cy0’€KTiB y B3aemomio y cdepi mpasa. Ilo-mpyre, e rapaHTOBaHICTh HOPM
mpaBa, IO 3a0e3MeUyeThCs IEepXKaBOI0 Ta IIPABOMIPHOIO IIOBEIIHKOIO CYO’€KTIiB
[paBa; IMO-TPETE, TaPaHTYIOTbCA MOMKJIMBOCTI OYTH YYaCHHKOM MPaBOMOPSAKY
LUISIXOM BUKOPUCTaHHS Cy0’€KTUBHHX IPaB 1 JOOPOBITBHOTO BUKOHAHHS 00O0B’SI3KiB.
ITo-ueTBepTe, TrapaHTYeThCI MOXKIIMBICTH JIOCSATHEHHS IPABOMIPHUMH 3aco0aMu
3aKOHHOTO PE3yJIbTaTy SIK OCHOBH CTA01ILHOTO MPABOIIOPSIKY;

— npunyun  niokoHmponvHocmi  3abe3nedye HOpMalbHe  (YHKLIOHYBAaHHS
npaBonopsAKy. IlocTiiHuMiA, 3aranbHUN Ta yHIBEpCATEHHN KOHTPOIb 3IHCHIOETHCS
CyCIUJILCTBOM y TIpOIeci peamizaiii AEMOKPATUYHHX IHCTHTYTIB, JEPKaBOW — Y
MpoIeci PETYISATUBHOTO BIUIMBY Ha CYCHIJIbCTBO Ta TPOMAaJsHaMH — Y MpoIeci
peamizamii HUMH TpaB 3 YHPaBIIHHA CyCHITRCTBOM. KOHTPONB NPaBOMOPSAKY
3MIIHCHIOETHCS LIUIIXOM MEPEBIPKU SIKOCTI 3aKOHIB, BIAMOBIAHOCTI IiI3aKOHHUX aKTiB,
e(PeKTUBHOCTI NpaBopealtizaliiHOl MPAKTUKW; CTYIEHs peaii3amii npaB Ta cBo0OJ
JIOAWHY, JTOOPOBUTHHICTIO BHKOHAHHS IOPUAMYHUX OOOB’S3KIB 1 CTyIeHEM
JIOCSITHEHHST METH TIPABOBOTO PETyITIOBAHHS.

AHani3 MpaBONOPSAJKY 3YMOBIIOE HEOOXINHICTh HOro BHU3HAYCHHSA SIK
CHCTEMHOTO YTBOPEHHS, IO XapaKTEePU3YEThCS HAABHICTIO  B3a€EMOJIFOUMX
@IIEMEHTIB, SKi MAalOTh CBOEPIJHI BIACTHBOCTI, CHIBBITHOCATHCS MK CO00I0 Ha
OCHOBI CTAaTHYHOI Ta JMHAMIYHOI BIOPSAKOBaHOCTI. ENeMEeHTH mNpaBONOpsSAKY
XapaKTepU3YyIOTbCS BIMHOCHOIO 3aJEXKHICTIO, aBTOHOMHICTIO, MHiJCHCTEMHICTIO.
HasBHICTE CTPYKTYpH XapakTepu3ye MpPaBOMOPSANOK K SKICHO IJIICHY KaTeropiio,
[0 Ma€ 30BHIIHI 3B’S3KH, SKi 3a0€3Me4ylOTh B3aEMOJID 3 OTOYYIOYHM
CepeqOBHUIIEM, Ta BHYTPIIIHI 3B’SI3KH, IO 3a0€3M€UyIOTh B3aEMOJII0 CTPYKTYPHHUX
€JIEMEHTIB MPaBOMOPAMKY. IX YINOPAIKOBAHICTh Ma€ IOPUIMYHI XapaKTepUCTUKH,
3aCHOBY€ETBCSI HA HOPMAaTUBHOCTI Ta MpUTaMaHHa BCIM €JIeMEHTaM NPaBONOPSIKY.

Enemenmamu cmpykmypu npagonopsoxy e:

1. Ilpasosa cmpykmypa cychintbcmea, sKa OTPUMYE TIPaBOBE 3aKpPIiIUICHHS,
eIEMEHTaMH 5KOi € Jiep)kaBa, JAEpXKaBHI OpraHW, YCTaHOBH Ta OpraHi3amii;
HeJepKaBHi 00’ €IHAHHSA, COiaNbHi IPYIIH, TPOMAIIHH, fKi € cy6’eKTaMu TpaBa. Ix
0COOJIMBOCTSIMH € YiTKE BU3HAUCHHS KOMIIETEHIII1, ITOBHOBAXKEHbD, (PYHKI[IOHAEHOTO
MpU3HAYEHHS Ta chep MOXKIMBOI B3aeMOJii. YUaCHUKH IPABOIIOPSIKY BU3HAYAIOTHCS
KOHCTUTYLIHHO, BOHH TOBUHHI OyTH OQimiiHO OGOPMICHUMH, MaTH BU3HAYCHHUN
TIPaBOBHH CTaH i MPaBOBHUII CTATYC.

Cy0’€KTH CYCHIJIBHUX BIHOCHH BU3HAIOTHCS YYACHUKAMH MPABOIOPAAKY JIUIIE
nepkaBoro. CamMe BOHA BH3HAYae TMeEpeNiK YYaCHHUKIB, iX cyOOpauHAallil0; 3a0e3neuye
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MPaBOBY MPOLIEAYPY B3a€MO3B’SI3KIB MiXK y4aCHUKAMHU Ta OOMpAE MPaBOBI METOIM,
(dopmu X perymoBaHHI.

IlpaBoBa crTpykTypa 3akpimiie GakTuyHy OyIOBY CYCHUIBCTBA, IO
3a0e3MevyeThCsl OpraHi3aliiHIMHK i IPaBOBUMH 3aCO0aMH.

2. [lpasogi gionocunu ma 36’s13ku € HAWOUTBII TUHAMIYHAM E€JIEMEHTOM
MPaBOMOPSIKY. BOHM XapaKTepHU3yIOThCs TOCIHIOBHICTIO BUHUKHEHHS, PO3BHUTKY,
3MiHHM, TPUIUHEHHS Ta OTPHUMYIOTh BiZIOOpaXEHHS B HOpMaxX IPOIECyalbHOTO
3aKOHOAaBcTBa. JI0 BiMHOCHH 1 3B’SI3KiB BKIIIOUAIOTHCS: PEajli30BaHICTh IMpaB Ta
000B’s3KiB, CBOOOJA Ta BIAMOBITANBHICTE OCOOM, NpaBOBa OOTPYHTOBAHICTH iit
cy0’eKTIB Ta 1X rapaHTOBAHICTh; 3aKOHHICTh 1 CIPaBEJIMBICTh BITHOCHH i1 3B’S3KiB.
[IpaBoBiAHOCHHH SIBIISIIOTH COOOIO CHCTEMY B3a€MO3B’SI3KiB, MIO XapaKTEPU3YIOTHCS
iepapXidHOI0  MiNIOPAAKOBAHICTIO, OpPTaHI30BaHICTIO Ta  YHOPSIKOBAHICTIO.
Heo0xinHOI0 YMOBOIO iX pO3BUTKY € TOCiIOBHICTh, Y4EPTOBICTh TA €TAIHICTb.

3. Ampubymueni enemenmu npasonopaoKy BUSBIAIOTECS B YNOPSAKYBaHHI
€JIEMEHTIB CTPYKTYpU. SIK TpaBWIO, BOHHM 3aKPIIUITIOTHCS B PO3MOPSIHKEHHSIX,
periaMeHrax, MpPOTOKOJIaX 1 BH3HAYAKOTh YPEryJbOBAaHICTh YYAaCHUKIB Ta iX
BiTHOCHH; 3B’SI3KM Ta BIACTUBOCTi; METOAM BIUIMBY Ha MOBEAIHKY CyO0’€KTiB;
MPOILEypH BUHUKHEHHS 1 PO3BUTKY €JIEMEHTIB. AKTH, IO PETIIAMEHTYIOTh MPOLECH
Ta PO3BUTOK, MAaKOTh HOPUANYHY GOpMY, 3HAYHUK CTYMHiHb (HOpPManbHOCTI,
HOPMAaTUBHHUI XapakTep, iepapxiuHe MigNOPAOKYBaHHs, IOPHOUMYHY CHIY Ta
3aCHOBaHI Ha BUMOTaX 3aKOHHOCTI.

BaxnuBuM A XapaKTEpPUCTUKHU IPABOIOPSAKY € BHU3HAUYEHHS HOro 3MicTy.
3micT mNpaBOMOPAAKY — ye cucmema NpaAosux i HeNpagosux npoyecis,
enacmugocmell ma O3HAK, AKI GU3HaAuAlomMb 1020 cymmuicms. Pospisuaioms mpu
acnexmu 3micmy npagonopsioxy.

—mamepianbHuti  3micm  CKIAJAlOTh  3aKOHOMIPHOCTI ~ BHHHUKHEHHS,
(YHKIIOHYBaHHS Ta PO3BHUTKY IPOLECIB, IO CKIAJAIOTh CTPYKTYPY MPABOIOPSIKY Y
B32€MO3B 3Ky 3 EKOHOMIYHOIO CHCTEMOIO CyCIITBCTBA;

— 0epIIcaBHO-601b06UIl 3MicT CKIIAQAIOTh AaCMeKTU BHABY BOJI JAEpKaBH Ta
iHTepeciB yCiX y4aCHUKIB IPaBONOPAIKY;

— 10puOuYHULl 3Micm TIPABOIIOPSIKY XapaKTepU3YEThCS CTYIICHEM peari3amii
MpaBa 1 3aKOHHOCTI; Y3TrOJKEHICTIO Cy0’ €KTHBHHUX MpPaB Ta IOPUAUYHUX O00OB’S3KiB;
CTaH yperybOBAHOCTI Ta YIOPSIKOBAHOCTI IPABOBHX BiJHOCHH Ta 3B’ s3KiB.

[IpaBomopsZIOK BUKOHYE BaXJIMBI 3 TOYKH 30py ICHYBaHHS BIOPSIKOBaHUX
CYCIIJIbHUX BiTHOCWUH ¢hyHKuii, OCHOBHI HanpsMu (opMyBaHHS 1 MHiATPUMAHHS
CTa01IFHOTO IPABOBOTO CTaHY CHCTEMH CYCIUTBHHUX BiTHOCHH. PO3pi3HSIOTH!

— QYHKYII0  BNOPSAOKYBAHHSI 306HIWHIX 36 A3KI6 [ GIOHOCUH 3 GEIUKUMU
cucmemamu Cycniibcmea — €KOHOMIYHOIO, IOJITHYHOIO Ta IHIIMMY, CKJIaJI0BHM
€JIEMEHTOM SKHX € MPABOIMOPSIOK. 3a3HAIOUM BIUIMBY 30BHILIHBOTO CEPENOBUINA —
€KOHOMIYHHX, MOJITHYHUX, COIIaIbHUX Ta IHMIUX (PAKTOPIB, IPABOIMOPSIOK Y CBOIO
4yepry CHpHsi€ BIOPSAAKYBaHHIO 1 cTaOumi3amii BCiX HAWBaXIUBIMIKUX 3B’S3KIB 1
BiTHOCHH 3 CYCIUJIBHIM CEPEIOBHIIIEM;

! Teopist nepxau i npasa. Akajaemiunuii kypc : migpyu. / [O. B. 3aituyx, A. I1. 3acup, B. C. XKypascbkuit Ta in.] ; 3a
pea. O. B. 3aituyka, H. M. Onimtesko. — 2-e Buz., mepepo0. i gonos. — K. : FOpinkowm Intep, 2008. — C. 336 — 338.
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— DYHKYII0 3MIYHEHHSI BHYMPIWHIX 36 '3Ki8 I GBIOHOCUH YCepeOUuHi npasonopsaoxy
Ha Pi3HUX CMPYKMYPHUX pieHax tioeo enopsaokyeanns. s QyHKUisS XapakTepusye
ABTOHOMHE «OYTTS» CHCTEMH HPaBOIOPSIKY, BiIOKPEMIIIOE SIKICHY BHU3HAYCHICTh
WOro SIK LIJIOT0 Y BHYTPINIHIA B3a€EMOZIT BJIACHUX CKJIAJIOBUX YacCTHUH. 3aBISKH Il
¢byHKIIT ocsATaroTHCS crenudika IpaBONOPAAKY, HOTO CYTHICHI O3HAKH SK MPAaBOBOTO
CTaHy CUCTEMH CYCIHUIbHUX BiIHOCHH;

— QyHKyito 30epediceHHs i B0OCKOHANEHHS NPABONOPSOKY — BUPAKAETHCSA B HOTO
HETIOXUTHOCTI Ta MPOTHCTOSHHI 30BHIIIHIM BIUIUBAM pYWHIBHOTO XapakTepy
(TTpaBOBMIT HIT1I3M, BONIOHTAPU3M, PABOIOPYIIEHHS, 3IOBXUBAHHS IIPABOM TOIIIO),
30epeKeHHI Ta PO3BUTKY BIJIACHOI SIKICHOI BHM3HAYEHOCTI, BIAKPUTOCTI BILIHBY
3MILHIOIOYOTO  XapakTepy (PO3BUTOK JEMOKparii, BJOCKOHAJECHHS 3aKOHIB,
VKpITUIGHHS. ~ 3aKOHHOCTi,  TOJINIIEHHS  JMISUTBHOCTI  CyJOBOi  CHCTEMH,
MIPaBOOXOPOHHHUX OPraHiB TOIIO). CAMHUM 3acO000M BW)XHBAHHS Ta PO3BUTKY
HPaBONOPSIKY € HOro BIOCKOHANEHHs .

Huni nipaBOBHi MOPSIOK IEMOKPATHYHOI JEepKaBH HEOOXITHO pO3TISIaTd He
JMIIe CYTO SK MpaBoBe SBHUIIE, 10 OOOB’SI3KOBO TNOBHHHE 3a0e3ledyBaTUCS
JIEpKaBOIO Ta CHJIOK0 JIEPKABHOTO MPUMYCY, aje i SIK coLianbHe, OCKUTBKHU JIIOANHA,
SIK KOMIIOHEHT CYCHIJIbCTBA, € TOJOBHUM 00 €KTOM 1 Cy0’€KTOM, SIKHi BILUIUBAE Ha
Woro ¢dopMyBaHHs, 3 ycimMa ii mnorpebamu, SKi HaNAOTh MOXIUBICTh IS
e(eKTHBHOTO PO3BUTKY. [IpaBONOpSI0K OXOILTIOE Ti cepH BiTHOCHH MiX JIOJbMH,
10 TIOB’sI3aHi 3 HAWBaKIIMBIIIMMHU IHHOCTSMH JIJISI JTIOJMHHU ¥ CYCITBCTBA 3arajioM:
KUTTSA, CBOOOJA, 3/I0pOB’S, BIACHICTH Ta iH. 3a0e3NedYeHHS BIOPSAKOBAHOCTI
BIIHOCHH MIDX JIFOIBMH HA OCHOBI MPABOBHUX TNPHUHIIMIIB CTAHOBHUTH TNEPEIYMOBY
0e3meYHoro OYTTS JIFOAWHH, 3aJ0BOJICHHS 11 HAHBAXIIMBILIHNX JIIOACEKUX OoTpes. s
MOBHOIIHHOTO (Di3MYHOTO H JTyXOBHOTO >KUTTS JIFOJMHI HEOOXIHO CTBOPHTH YMOBH
08 OiITPUMAaHHA NPUPOAHMX (YHKILIH opraHismy, pO3BUTKY OCOOHMCTOCTIZ.
3abe3nedyBaTy, MATPUMYBATH Ta OXOPOHATH MPABOIOPANOK Oe3MepedHo MOBHHHA B
MepIy 4epry JepikaBa depe3 HaJaHi il BIaJHI NOBHOBaXXCHHS Ta MPABOOXOPOHHY
¢byHKIIO.

3abe3neueHHs MPaBONOPAAKY 3aC000M e(peKTHBHOI IPaBOOXOPOHHOI HisITBHOCTI
— IIe OJIHE 3 TOJIOBHHX 3aBJaHb KOXKHOI JIEMOKPATHYHOI CydacHOi JepkaBH. | HaBiTh
JIEMOKpaTiss 1 cBoOoJa 0coOM, TpaBa JIIOJWHU Ta TPOMAJSHHHA 3aJMIIAIOTHCS
MOPOXHIMHU CJIOBaMH JIOTH, MOKH M OCKINBKW BIJICYTHIM HamiiiHWH Ta e(eKTHBHHN
MEXaHI3M MpakTHYHOI peamizamii Ta 3axucTy OuX mpaB i cBobox. IIpm Bciit
3HaYUMOCTI CaMoOpraHizaiii Hapoy, poJsii CYCHiJIbHUX 00 €IHaHb TUILKU JIep)KaBa
gepe3 CIeEliaJbHO CTBOPIOBAHI OpPTaHM i CTPYKTYpH 3[aTHa 3a0e3neuuTH BceOiuHe
peanbHEe BHKOHAHHS 3aBJaHb 13 3aXUCTY XKHTTS, YECTi, TIHOCTI CBOiX TPOMaJsH,
TXHIX 3aKOHHHX IHTEpPECiB 1 BIACHOCTI.

HaiiBumoro miHHICTIO CyYacHOTrO, LUBLII3AaLiHHOTO MPOTpecy € JIOOuHA, il
mpaBa Ta CBOOOAH. Y CBOIO 4epry Iie 3yMOBITIOE 00’ €KTHBHY HEOOXIIHICTh BHECEHHS
CYTTEBHX YTOYHEHb y MOJITHKY CHCTEMHHX IEPETBOPEHb. VIIeThCS NMpPO iCTOTHE

! Cyz1, nIpaBOOXOpOHHI Ta MpaBo3axucHi opranu Ykpainu : HaBu. moci6. / [B. C. Kopanbchkuii (kepiB. aBT. KOJeEK.),
B. T. Binoyc, E. ®. [lemcbkuii Ta in.] ; Biam. pex. 5. F0. Konapatses. — K. : FOpinkom Iatep, 2002. — C. 240 — 241.
2Tina €. O. TIpakceosnoriuna cytHicts npasonopsaky / €. O.Tina / ¥Opuananuii yaconnc HauionansHoi akajemii
BHYTpimHiX crpas. —2011. — Ne 1. — C. 136 — 142.
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TTOCHJICHHS COIIaJbHOI CIPSMOBAHOCTI KypCy PHHKOBHUX pedoOpM, MEpETBOPEHHS
COIIIAIbHOTO UHHHWKA Y BAXJIMBHH I1HCTPYMEHT MPUCKOPCHHS EKOHOMIYHOTO
3pOCTaHHs, IiABMIICHHS  Ji€BOCTI  BIaAM, JOCATHEHHS B  CYCHLJIbCTBI
B3a€MOPO3YMiHHS Ta 31Marou .

KonTpoJubHi nuranus:

1.Yun MOXHa pO3INIAaTH MpPaBOBE PEryJIOBAaHHA SIK PI3HOBUA IPaBOBOTO
BIUIMBY Ha CYCIiJIbHI BiTHOCHHU?

2. ChopmymioiiTe MOHATTS IPABOBOTO PETYIIOBAHHS Ta BKAXITh HOTO O3HAKH.

3. HaBeniTh eeMEHTH MEXaHi3My MPABOBOTO PETYJIFOBAHHS.

4. Po3kpuiiTe NOHATTS MPABOBOTO BIUIMBY Ta BKaXITh HOro OCHOBHI BUIH.

5. OxapakTepHu3yHTe THITH IPaBOBOTO PETYIIIOBAHHS.

6. ChopmyroiiTe NOHATTS 3aKOHHOCTI.

7. Bu3HauTe BiAMIHHICTh PABOMOPSIIKY Ta TPOMAaACEKOTO MOPSIIKY.

8. Po3kpmiiTe CyTHICT IIPaBONOPSIIKY SIK TPABOBOTO SIBAINA.

9. SIki npuHIMIK 3aKOHHOCTI Bu MoxeTe Ha3zBaTH?

10. BkaiTb sIKi € MPUHIHUIN 3aKOHHOCTI Ta MPaBOMOPSAKY ?

! Ononenrxo I1. B. TIpaBooxoponHi GyHKIiT yKpaiHCHKOT epKaBH: 3MICT i peastizallist : uC. ... KAHAUIATa I0PH/L. HAYK :
12.00.01 / Ononenko Ilerpo Bacuiabosuy. — K., 2005. — 193 c.
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TEMA 13. TIPABOBA CUCTEMA. OCHOBHI ITPABOBI CUCTEMHU
CYYACHOCTI

CyyacHuil 1opucm noguHeH mMamu 00CKOHATY NPoQeciliny nio2omosKy, 0OHUM 3
8A20MUX ACNEKMIB SAKOI € PO3YMIHHA CYUACHUX NPAGOBUX NPOYECIB 5K Y MEAHCAxX CBOET
Kpainu, max i Ha pieHi IHWUX Kpain ma 6 Yinomy ceimogozo cniemosapucmeq. Ycnix
6 ONAMY8AHHI 3HAHHAMU, GMIHMAMU MA HAGUYKAMU 3ANENHCUMb IO CUCTHEMHO20
UMIpY IX CHnpuuiHAmMmA, YOMY CHPUAE 6UGYUEHHs Yiei meMu, 8 MexHcax sKoi
@opmyemscs  yAGIeHHA NPO  IOPUOUYHY KAPMY CYYACHO2O C8imy. 3AC60EHHSA
MeopemuyHUX NOJNIONCEHb Yiel memu 0ae MONCIUBICMb 3000ymu  3HAHHA W00
NOHAMMEBO-CMPYKMYPHOI  XapaKmepucmuxku kameaopii npaeosa cucmema, ii
@yukyiti, xameeopii npasosa cim’s, it cniegiOHOWEHHST 3 NPABOBOID CUCMEMOIO,
OCHOBHUX PUC CYYACHUX NPABOBUX Cimel, a maxodc cneyugiku opeanizayitino-
@ynxyionanvHoi nobyoosu opeawie NONiYii OKpemux npagosux cucmem iOnoGIOHUX
npagosux cimel.

13.1 IIpaBoBa cucTemMa: NOHSITTS, CTPYKTYPa, PyHKLIT

Kateropiss «mpaBoBa cucTeMa» € OCHOBOIO JUII CHCTEMHOTO BHBYEHHS
IpaBoOBOi JiificHOCTI. BiamoBimHO m0 OaraTorpaHHOrO 3MICTy HPaBOBOI CHCTEMH
BapilOOTHCS i 11 BU3HAUCHHS.

B ropunuuniit mitepatypi mpencraBieHi pi3HOMaHITHI TOYKH 30py, OCHOBHI 3
SIKAX 3BOJIATECS 0 TOTO, II[0 MPABOBA CHCTeMa:

— 1€ CUCTEeMa BCiX IOPUIMYHUX SIBHII, SIKi ICHYIOTh y TIEBHiH aepkaBi abo rpyrmi
nepxas';

— ¢ KOMIDIEKC B3a€MOIOB’S3aHUX 1 Y3TOMKEHHX IOPUANYHUX 3aco0iB,
[IPU3HAYEHUX JUIS PETYIIOBAHHS CYCIIbHUX BiIIHOCHH, & TaKOX IOPUAMYHUX SIBUIL,
1110 BUHUKAKOTH YHACIIIOK TAKOTO PEry/IOBAHHA;

— IIe [UTICHA CYKYITHICTh B3a€MO3B’SI3aHMX 1 B3a€EMOIIOUMX MPABOBUX SIBHIII, IO
(GOpPMYIOTBCS  CYCIINIBCTBOM, TP HEOOXIMHOCTI OMOCEPENKOBAHHUX JEPIKABOIO,
MPU3HAYECHUX OCOOJMBUMH 3aC00aMU Ta METOJaMH 00’€HYBaTH JIIOACH B €IUHHIA
COLIIyM 1 PEeryJroBaTH iX BiJTHOCHHU 3 METOI0 CaMO30EpEKEeHHs CyCIIbCTBA Ta HOTO
HPOrPECUBHOTO PO3BHUTKY;

— 11 KOMIIJIEKC B3a€MOIIOB’SI3aHUX, B3a€MOY3TO/DKEHHX 1 B3a€EMO3AJIECKHUX MIiXK
c000I0 TPAaBOBHX SIBUII 1 MPOLECIB, SKI PO3BUBAIOTHCS CHCTEMHO, LUKIIYHO Ta
MIOCIIIIOBHO, & TaKOXK NPAaBOBUX IHCTHUTYTIB, SIKi 3[IHCHIOIOTH YIIPABIiHCHKUI BIUTHB
Ha CYCITiIbHI BiTHOCMHH y BiJNOBIJHOCTI 3 YiTKO BU3HAYEHOIO MPOLEAYPOIO™.

[HTerpytoun pizHOMaHITHI Bapialii BH3HAUYEHHS «IMPaBOBa CHCTEMAa», BOHA
MOXe OyTH TIpelcTaBleHa SIK YROPAOKOBAHA CYKYNHICMb 63AE€MONO08 A3AHUX |

! PaGunosuy I1. OcHOBBI 061IIEil TeOpHH NpaBa 1 rocyaapersa : yue6. mocob. / IT. Pabunosuy. — 7-¢ y3j1., ¢ u3m. — X. :
Koncywm, 2005. — C. 194.

2 Ckakyn O. @. Teopis sepskasu i npasa : nmigpyd. / O. ®. CkakyH ; nep. 3 poc. — X. : Koncym, 2006. — C. 237.

3 Teopus rocynapcTsa u mpasa : Kype jeximii / [M. H. Mapuenko, A. B. Munkesuu, O. D. Jleifct u ap.] ; noa pej.
M. H. Mapuenko. — T. 2. — M. : 3epuaino, 2004. — C. 27.

4 AktyaibHi mpo6nemu Teopii nepxkaBu Ta npasa: Hasd. moci6. / [€. B. Binossopos, €. O.Tina, A. M. 3aBanbuuii
Ta in.] ; 3a 3ar pea. €. O. I'igu. — K. : ®OIT O. C. Jlinkax, 2010. — C. 135 —136.
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83AEMOO0IIOUUX NPABOSUX ABUW MA IOPUOUYHUX NPOYeci8, 00 EKMUBHO 3YMO61eHd
3aKOHOMIpHOCMAMU — MA  0COOIUBOCMAMYU (6  MOMY — HUCHI  KVAbMYPHUMU,
icmopuynumu, 2eocpagiunumMu) po36UMKY NesHO20 00 €OHaHHA Nioodell (2pomadu,
CYCRITbCMBa, 0epiicasu, emuocy), sAKa MAc GHYMPIWHIO YILICHICMb, BIOHOCHY
CamMOCmitiHiCMb | YUKATYHICIb YHKYIOHYBAHHSL.

Ocnogni 03naKu npaeosoi cucmemu:

— € niocucmemor coyianbHoi cucmemu, TOOTO 30BHILIHIM CEPEJOBHIIEM ii
(YHKIIOHYBaHHA € CYyCIIBCTBO, B SKOMy IIpaBOBa CHCT€Ma CHiBiCHye 3
€KOHOMIYHOIO, TIOJIITHYHOIO, TyXOBHOIO TiJICHCTEMAaMH TOIIIO;

—Mae yinicHuil xapakmep, SKUA TPOSBISETHCS B €IHOCTI €JIEMEHTIB, IO
CKJIAJIAl0OTh 110 CUCTEMY Ta 3B’ SI3KiB MK HUMH;

—memoro i PYHKYIOHY8aHHA € OO0CASHEHHA NPABONOPAOKY 6 CYCRiIbCMEI;
3ac00aMu JJOCATHEHHS METH € JisUTbHICTh Cy0’€KTIB TpaBa, 1110 € CII0cOO0M BUPa3y iX
3B’S3KiB Yepe3 MPaBOBiTHOCHHH;

— YuKAiYHicmsb QYHKYIOHY8anHs, TOCIIIOBHICTh PO3BUTKY IPAaBOBHX SIBUI Ta
IOPUIMYHKX TPOLIECIB Y MPABOBiil CUCTEMI, 110 3yMOBJICHO I'€HE3UCOM BiAMOBITHOTO
CYCHiNBCTBA.

Sk GaraTorpaHHe SBHIIE i BIATIOBIIHO CKIAaIHA TEOPETHYHA KAaTEropis, IpaBoBa
CHCTEMa Ma€ BJIACHY CTPYKTYPY, IIOJO 3MiCTOBOTO HAllOBHEHHS SIKOi B IOPUAWYHIN
HayIll TAKO>XK HEMA€E OJTHOCTAWHOT MO3UIIIT BUCHUX.

o cmpykmypu npagoeoi cucmemu 6K1104a0ms maxi enemeHmu:

— cy0’€eKTH npaBa;

— MPaBOBi HOPMH Ta MPUHLUIIH;

—IpaBOBi BIJHOCHHM, MpaBOBa IIOBEJiHKA, OPUANYHA TIPAKTHKA, PEKHUM
(YHKITIOHYBaHHS TIPABOBOI CHCTEMU;

— IpaBOBa 1JICOJIOTIS, TIpPaBOBAa CBIJOMICTh, IIPAaBOBI MOIJISIH, IPABOBA
KYJbTYpa;

—3B’A3KM MDK BKa3aHHMH eJIEMEHTaMHM, SKi BH3HAUAIOTh PE3YJBTAT iXHBOI
B3a€MOJIiT — 3aKOHHICTb, IPABOMOPANOK .

VY Oimpml meTanbHOMY BHKIAAl CYKYNHICTH €JIEMEHTIB IIPaBOBOI CHCTEMH
BUTJIAA€ TAKAM YHHOM: 1) IpaBO K CYKYIHICTH CTBOPEHHUX IEP’KaBOIO HOPM, IO
nepebyBae mij i1 OXOPOHOIO; 2) 3aKOHOAABCTBO K (DOpMa BHPAKCHHS IIMX HOPM
(HopMaTHBHI aKTH); 3) MpaBOBi IHCTUTYIii, IO 3AIHCHIOIOTH TPABOBY MOJITHKY
nepkaBu; 4)cynoBa Ta IHIIA IOPUINYHA IIPaKTHKa; 5) MeXaHi3M IIPaBOBOTO
peryJtoBaHHs; 6) mpaBopeanizaliiiHuil nporec (BKIIOYAIOUM aKTH 3aCTOCYBaHHS i
TIyMadyeHHs); 7) mpaBa, cBOOOAM i 00OB’SI3KM TpoMaisH (IPaBO B Cy0’€KTUBHOMY
3HaueHHi); 8)cmcreMa  (QYHKIIOHYIOWHX y  CYCHIJIBCTBI  IIPaBOBITHOCHH;
9) 3aKkoHHICTH 1 mpaBonopsAnok; 10) mpaBoBa ineosoris (IPaBOCBIAOMICTh, IOPUANYHI
JOKTPHHH, Teopii, mpaBoBa KyibTypa Tomo); 11) cy0’extu mpaBa (iHAMBigyalbHI Ta
KOJIEKTUBHI); 12) cHCTeMHI 3B’SI3KH, sIKi 3a0€3Me4yroTh €IHICTh, MUTICHICTD 1
CTaONBHICTE cHCTeMH; 13)iHImI MpaBOBi sBHIIA (IOPUIUYHA BiJIIOBIJATBHICTS,
MpaBoOCy0’ €KTHICTh, MPAaBOBHH CTATyC, 3aKOHHI iHTEpeCH TOIIO), SKi YTBOPIOIOTH

! Crakyn O. ®. Teopist nepxasu i npasa : miapy4d. / O. ®. CkakyH ; niep. 3 poc. — X. : Koncym, 2006. — C. 238 —239.
279



«iH(pacTPyKTypy NPaBOBOi CUCTEMU .

Cykynnicmb enemenmie npagogoi cucmemu € CEHC PO3TISIATH U 3 TOUKH 30Dy X
po3nojiny Ha:

— cmamuyHi (nocmitini), SIKi 3aBXIU MalOTh MICIE 1 CKJIaJalOTh CBOEPITHUIMA
0a3nc TPaBOBOI CHCTEMH 1 N0 SKHX BiXHOCATBCS: CyO’€KTH IIpaBa, CHCTEMa MpaBa,
CHCTeMa 3aKOHOJABCTBA, IIPABOBI INPUHIMIHK, TpaBOBa KyJIbTypa, IIpaBOBa
CBiJIOMICTb, IOPUINYHI YCTAHOBH, IOPUJANYHA TEXHIKa, IOPUIUYHI TEPMIiHH, ITPABOBA
IIOJIITHKA;

— Ounamiuni  (3minHI), SKi 00 €IHYIOTH CBOEPIIHI IOPHUIWYHI TPOIECH:
MPaBOTBOPYICTb, MpaBOpeaizallis, MPaBo3acTOCyBaHHsI, MPABOOXOPOHHA MisIIbHICTD,
MPABOBIAHOCHHHY, IOPHIHYHA IPAKTHKA.

OxpeMi aBTOpH BKIFOYAIOTE JIO TIPABOBOT CHCTEMH MPAaBOOXOPOHHI OpTaHi3ailii’
ab0 TPaBOOXOPOHHI, MPaBO3aCTOCOBHI JIEPKaBHI OpraHd, NpPHU3HAYECHI I
3a0e3MmeyeHHs 1 3aXUCTy MpaBa, 00pOTHOH 3 HOT0 MOPYHICHHSIMU. MU PO3ALISIEMO IO
MO3UINI0 y TOMY CEHCi, IO NPaBOOXOPOHHI Ta IPaBO3aXWCHI JepkaBHI OpraHU
MOXYTh OyTH BifHeceHI a0 cyO’ekTHOro (OpraHizalifHOro) CkJIaxy MpaBOBOL
CHCTEMH, L0 CBOEIO AiSIIbHICTIO HAJAIOTh JHHAMIKY MPaBOBii cUCTEMI, 301HCHIOIOYN
peaizariiro mpasa, 30Kpema, i 6e3mocepeHp0, MPaB03aCTOCyBAHHS.

Jemio no-iHmoMy 10 GopMyITIOBaHHs CTPYKTYpH IIPaBOBOI CHCTEMH IiJXOISTh
JIOCITITHUKH 3aXiJHUX KpaiH, BHOKPEMIIIOIOYH Y CTPYKTYpi IIPaBOBOi CHCTEMH TakKi
O70KM: TIPaBOTBOpUMI Tporec (3 TyMadeHHSIM IPAaBOBHX HOPM), MPaBO3aCTOCOBHI
OpraHu, 3acafy Ta NOPAZOK (OPMyBaHHS IOPHIMYHUX KaApiB, HE BKIIOYAIOYH Y
NpaBOBY CUCTEMY MPABOBY iJ€0INOTiI0>.

IIpn HasBHOMY pI3HOMAHITTI MHO3UMiH CTOCOBHO 3MICTOBOTO HAITOBHCHHS
CTPYKTYpPH TIPaBOBOI CHCTEMH y MpAIX OUTBIIOCTI MPAaBO3HABIIB CIIBIAJa€ JTyMKa
PO Te, LIO NPABO8A CUCMEMA OXONIIOE MAKI CKIA006I 5K:

— HopmamueHa cmopona (FOpUIUIHI HOpMH, POpPMHU MpaBa, MPUHIMITN MPaBa,
IHCTHTYTH TIpaBa);

— opeaHizayitina cmopora (CyKyNHICTh TIPAaBOBUX YCTaHOB, CYAOBUX 1
IIPaBOOXOPOHHHX OPTaHIB);

— ideonociuna cmopona (CYKyIHICTh TPAaBOBUX TOTJISIAIB, i1ei, mpaBoBa
KyJIbTypa);

— ¢yukyionanvha CMopoHa (IpaBOTBOPYICTH, IIpaBOpeaizamisi,
IIPaBO3aCTOCYBAHHS, IPAaBOOXOPOHA).

Ili croponu (uacTuHM), OyIydd B3a€EMO3AICIKHUMH, B €JHOCTI YTBOPIOKOTH
3arajbHy KapTHHY CTaHOBIICHHS Ta (yHKIIOHYBaHHS IEBHOI IIPaBOBOi CHCTEMH B il
CBOEPITHOCTI.

KoMmniekcHUI MiAXig 10 XapaKTepUCTHKH IOHATTSA Ta CTPYKTYPH IIPaBOBOL
CHCTEMH, BIIIOBiJHA B3a€MOJisl 1 €EMEHTIB Ja€ MOXIHUBICTb BU3HAUCHHS PIiGHI6

! Tlerenmna Y. B. Teoperuueckne npoGiembl Poccuiickoii MpaBoBoil cucTeMbl : aBToped. JMC. KaH. IOpHA. HAyK :
cren. 12.00.01 «Teopus npaBa U rocyaapcrsa; UCTOpPHS MpaBa M rOCYAApCTBA; UCTOPUS MOJUTHYECKUX M MPABOBBIX
yuenuit» / . B. Ilerenuna. — Caparos, 1996. — C. 16.

2 Cuntokos B. H. Poccuiickas npasoBasi cucrema. Bejenue B o61ryio Teopuio : [Monorpadus] / B. H. Cuniokos. —
Caparos : [Tomurpaduct, 1994. — C. 165.

3TlpaBoBi cHCTeMH CydacHOCTi: HaBu. mnoci6. s marict. mpasa / [IO. C. llemuyuenko, H. M. Oniutenko,
O. B. 3aituyk Ta in.] ; Bigm. pex. 0. C. lemuryyenxo. — K. : FOpuanuna nymka, 2012. — C. 13 - 15.
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npaeoeoi cucmemu:

— ¢y6 ‘ekmugno-cymuicnull, TPEACTaBICHUHA caMe Cy0’€KTaMM MpaBa B SKOCTI
CHCTEMHO BUHHMKAIOUUX MaTepialbHUX YNHHUKIB IPABOBOI CHCTEMH;

— [HMeNeKMYaIbHO-NCUXONI02IYHUL, Ha SIKOMY BigOyBaeTbCs (HOpPMyBaHHS
IIPaBOPO3YMIHHS 1 IIPaBOBOI CBiOMOCTI 0COOH, TPYIIHN 0Ci0, CyCIiBCTRA;

— HOPMAMUBHO-PeSYIAMUGHUT, TIPEJCTABICHUH TIepIl 3a BCE, OCHOBHHUM
PETYJIATOPOM CYCHUIBHUX BIJIHOCMH — HOPMaMH IpaBa, B SIKUX 00 €KTUBYIOTHCS
imeanmbHI YSBICHHS IIOACH IPO CIPaBEIMBICTh, BiOOpaXkalOThCcAd MOTPeOH i
MEHTAaIBHICTh IEBHOTO CYCIUIBCTBA;

— Op2aHi3ayitiHO-0isIbHICHU, TII0 OXOIUTIOE CUCTEMY BIIHOCHH MiX Cy0’€KTaMu
mpaBa SK HEOOXiJHWI aTpuOyT IXHBOI B3a€EMOJii, B SKOMY 3HAaXOISTH CBill MPOsB
Ppi3HI BUIHU IPABOBOI ITOBEIIHKN Cy0’€KTIB IIpaBa

— coyianbHo-pecyiamueHull, SKUA PO3KPUBAE pe3yJbTaT MiIECHPSIMOBAHOIO
BIUIMBY Ha CYCIUIBCTBO, IO 3AIHCHIOETHCS 3a JOMOMOTOIO MPABOBHX 1 HEMPABOBHX
3aco0iB.

BusHaueHi piBHI nmpaBoOBOi CHCTEMHU CBig4aTh, 110 BOHA B MEXax AEpiKaBHOI
oprasizaii cycriibCcTBa BUKOHYE BiANOBiAHI (QYHKLIT IK OCHOBHI HAIIPSMHU 11 BITUBY
YMOBax BIUIMBY Ha HHUX 30BHIIIHIX 1 BHYTpimHIX 4uHHUKIB. Cepen yukuii
npagoeoi cucmemu BUIISIOTH:

— inmeepamueny (QYHKIIIO, 3MICTOM SKOi € 00’€IHaHHS BCIX COIaIbHUX
Ccy0’€eKTIB Ta COIliaJIbHUX, 1 BIIACHE NPAaBOBUX, IHCTUTYTIB B €JIMHE 1IiJI€, THM CAMHM,
3a0e3MeYeHHS IITICHOCTI COIliyMY;

— KomyHikamuery (HYHKIIIO IPaBOBOI CHCTEMH, SKa CIPSIMOBAHA HA TIOMIMPEHHS
mpaBoBoi iH(opMarii SK OJHOrO 3 pPI3HOBWIIB COIiabHOI iH(pOpMAIii, MO €
HEOOXIIHOIO CKJIAJIOBOIO YKHUTTEMISIIBHOCTI COIIyMY;

— peaynamuery QyHKIIIO, IO BUPAXKAETECS y (GopMyBaHHI HOPMAaTUBHOI OCHOBU
JKUTTEISUTEHOCTI CYCITiTBCTBA;

—oxoponny  QYHKIIO, TpU3HAYEHHS  sSKOi  MOJsIrae B OXOPOHI
3arajlbHO3HAUYIIHNX, COLIaTbHO BaXKIIMBUX BiTHOCHH IUIIXOM BCTAHOBJIEHHS 3200pOH
Ha Jii, 0 MepemKoHKAIOTh 1 TOPYIIYIOTh HOPMAaIBHUI MOPSAIOK (YHKIIOHYBaHHS
CYCIIiJIbCTBA Ta JIEPKaBU, Ta BCTAHOBJICHHS 3aXOJliB IOPUIMYHOI BiAMOBITAILHOCTI B
pa3i BUMHEHHSI TPaBOMOPYIICHHS;

—ideonociuny (QYHKIIO, sKa COpsAMOBaHa Ha (OPMyBaHHS 1 PO3BHTOK
BIIMOBIIHOT TIPaBOBOI ij€0JIOTii, 10, TepIl 3a BCE, 3HAXOAMTH CBOE BTUICHHI Yy
[IPABOBHUX MPUHIIUIIAX SK OCHOBOIMOJIOKHHX 3aCaax, BUXIIHUX I7esX IpaBa.

VY cydacHill BITYM3HSHIN TpaBOBif HayIl pPO3MEKOBYIOTH GHympiwini ma
306Hiwmni  ynkuyii  npaeoeoi  cucmemu. Cepen  eHympiwnix  Qynkyii
BHOKPEMITIOIOTh!

— yinbosy, 3MICTOM SIKO{ € 3a0e3MeUeHHs B3a€EMO/Ii1 BCiX YaCTHH 1 CIIPSMOBAHICTh
IIPABOBOi CHCTEMH Ha JIOCATHEHHS [IPABOIOPSAAKY;

— pezynamueny, 3MICTOM 5KO1I € (OpMyBaHHS MoOJeNel TMOBENIHKM Ta
3a0e3MeYeHHs TOCTIHHUX 3B A3KIB MK €JIEMEHTaMHU,

— 8I0HOGII06aHY, 1O CIPAMOBaHA Ha BIIHOBIICHHSA MOPYIICHUX 3B’S3KIB MK
cy0’ekTamu;
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— opeanizayiiiny (CyOopAMHALIIHA Ta KOOPIWHAIIIIHA), KA CIIPUSE AOLITBHOMY
3a0e3MeUeHHIO 3B S3KIiB y CHCTEMI;

— KOHmpoabHy — CHpPSAMOBaHA Ha 3IIMCHEHHS COLIAJbHOTO KOHTPOIIO 32
MOBE/IIHKOIO CY0’€KTIB.

J10 306nimnix ¢pynKyiii 3rigHO 3 TUM MiAX0JOM BiTHOCSTB:

— adanmayiuny, fka 3abe3nedye 30epeKEeHHS CHCTEMH, CIIBBiTHECEHHS 3
IHIIMMH T1ICHCTEMAMH COLIAIBHOT CHCTEMH;

— onmumizayiliny, MO CIPUSE BIOCKOHAJIEHHIO CUCTEMH;

— inmezpamueny, sxa 3a6e3reuye iCHyBaHHs CHCTEMH SIK 1LIOT0

3rigHO 3 1€ OJHWUM HasBHUM IiJIXOJOM BHIIJICHHS BHYTPIIIHIX 1 30BHINIHIX
(GYyHKUIH mpaBoBOi CUCTEMH BOHHM MAlOTh JIENIO iHIIE 3MiCTOBE HAIOBHEHHS. Tak,
cepen HympiuHix yHKyill IPaBOBOI CHCTEMH BHOKPEMIIIOIOTE TaKi: a) npocmoposa
(GyHKIISE — BU3HA4Yae MEXi MPaBOBOTO MpoCTopy, cdepy MexaHi3my Jii mpasa;
0) cy6 exmna QyHKUIsI — BU3HAYAE CKJIaJ, MPABOBUI CTaTyC, KOMIIETEHIIIO Ta iHIII
XapaKTepPUCTHKU Ccy0’€KTiB, IO MIIOTH Y MPaBOBii cepi; B) modentoroua QyHKIS —
BCTaHOBITIOE MOJIEJIi ITPABOBOT MOBEIIHKH, Cy0 €KTUBHI NpaBa i OPUANYHI 000B’I3KH,
IOpUINYHi (aKTH, IOPUINYHY BiAMOBIIANBHICTD; T) YiHHICHO-OpicHmayitina QyHKIs
— 3a0e3nedye 3aKpilUIeHHS, i€papxi3allifo, OXOpPOHY, PO3MOJIIN IIHHOCTEH IpaBa,
iH(pOpPMyBaHHS PO HUX, a TAKOX CTBOPEHHS CHUCTEMH NPABOBHX IIHHOCTEH, IO
XapaKkTepu3ylOTh caMe TPaBo; I) KOMYHiKamueHa (QYHKIS — BUpaKeHa Y MPaBOBHX
BITHOCHHAX, IIPaBOBHX 3B’S3KaxX 1 IPaBOBOMY CHiiKyBaHHI. Cepen 306HiuiHix
¢@yHKYitl OCHOBHUMH BUCTYNAIOTh: &) PYHKYIA O0CACHEeHHs COYianbHOl yinichocmi —
dbopMyeTbcsi B 3a0e3leueHHI TPAaBOBOK CHCTEMOK €IHAHHS BCi€l CHCTEMH
COLIIANIEHOTO PETYIIOBaHHS; ©) pynkyia npagogoi norimuku — CHOpSIMOBaHA Ha
3a0e3meyeHHs] (DYHKIIIOHYBAHHS TOJIITHYHOI CHUCTEMH, MisTBHOCTI PIZHOMAaHITHHX
MOJIITHYHUX 1HCTHUTYTIB; B) QVHKYIA 30epediceHHsi HAYIOHANIbHOI CBOEPIOHOCMI —
IIOB’s[3aHa 3 OCOOJIMBOCTSAMM BUKOPHCTaHHS B COIalbHIN CHCTeMi JKepen Mpasa,
IIPABOBUX IHCTHTYTIB, IPaBOBOTO MEHTAJTITETy, CTABICHHSA IO MpaBa; T) QyHKyis
dyxoeHol i0enmughikayii — 3a0e31euye BiAMOBIAHICTh MK MPOTOJIOIICHUMHA HOPMaMH
¥ HIHHOCTAMMY i THMH, IO PEATBHO ICHYIOTE Y COIiyMiZ,

OyHKIIT MPaBOBOi CHCTEMH INMOB’S3aHi 3 TEHACHIISAMH COLIAIBHOTO PO3BUTKY,
SIKI BH3HAYAIOTh MOSIBY HOBUX I[iJIeH, pimieHHS crenudiyHuX 3aBAaHb, a TaKOX
0ocoONMMBY (YHKLIOHANBHY CHpPSMOBAHICTD YCHOTO PIi3HOMAHITTS KOMIIOHEHTIiB
CKJIamy TpaBoBoi cucTeMH. DYHKIIOHYBAaHHS IIPaBOBOI CHCTEMH BiOyBaeThCsS B
HEPO3PUBHOMY 3B’SI3KY 3 MKHUTTEAISUIBHICTIO TIEBHOTO coliymMy. TuMm caMum, y Oyib-
SIKI Jiep)kaBi TpaBOBa CHCTeMa, JETEpMiHOBaHA ICTOPUYHHAMH, TeorpadidqHuMHU,
MCHTAJIBHUMH, HAIllOHATFHUMH (akTopamMu, 1 MOXKe ITO3HAYaTUCS TMepMIiHOM
«HAUIOHAIbHA RPABOBA CUCIEMA).

[li3HaHHA HALIOHANBEHUX TMPABOBUX CHCTEM, iX CHIBCTaBIEHHS MiX c00010 3
METOIO BHUSIBJIICHHS CIIUTBHOTO Ta BIJIMIHHOTO, IO JIa€ MOXIIUBICTH THUIOJOTI3yBaTH
IPABOBI CHCTEMH B OLIBIII 32 0OCSATOM MpaBOBI MacHBH (IIPaBOBi CiM’i, MpaBOBI
TUOM, TPaBOBI KOJa, TPYMU TNPABOBUX CHUCTEM) Ta Ii3HAHHSA OCTaHHIX B IX

! Jlyus JI. A. 3aransHa Teopis JepkaBy i paBa : HaBu.-MeTos. noci6. / JI. A. JIyis. — K. : Atika, 2008. — C. 403.
2 AKTyalbHi TpaHi 3arajbHOTEOPETHHHOT IOpUCTIpy/eHi : [Monorpadis] / [IO. M. O6opotos, B. B. 3aBanbHiok,
B. B. lyauenko Ta in.] ; 3a pea. 0. M. O6opotosa. — O. : Denike, 2012. — C. 104 - 105.

282



CITIBCTaBJICHHI MiK COOOFO 3/1IMCHIOETHCS MOPIBHIILHUM NPABO3HABCTBOM.

Ilopienanvne npasoznaecmeo (lopuouuna Komnapamugicmuka) — 1€
IOpUIMYHA HayKa, chepa Ta HanpsM IOpUIMYHUX MIDKAUCLMIUTIHAPHUX AOCIiIXKEHb,
1[0 MaOTh CBOIM MPEIMETOM 3arajibHi Ta crienudivyHi 3aKOHOMIPHOCTI BUHUKHEHHSI,
(YHKIIOHYBaHHA Ta PO3BUTKY HANIOHAIBHUX IIPABOBUX CHCTEM, IX THIIOJOTIIO,
Cy4YacHi IIPOIIECH MPABOBOTO PO3BUTKY IOPUANIHOI KAPTH CBITY.

IaTerpyroun pi3HOMAHITTS MiIXOAIB THIIOJOTII TPABOBUX CHCTEM SK Y
BITUM3HAHIHM, Tak ¥ 3apyOiXHIN IOpUINYHIN Hayli, € CEHC KEPYyBAaTUCS CYKVNHUM
Kpumepiem, SIKUH OXOILTIOE:

— CHUIBHICTh ICTOPUYHUX KOPEHIB BUHUKHEHHS 1 PO3BUTKY ITPABOBHUX CHCTEM, 1X
TeHE3NC;

— €IHICTB Yy CTPYKTYpi IIpaBa, MoOYIOBI CHCTEMH IIPaBa;

— €IMHY NIPUPOAY Ta XapakTep HOPMH IPaBa;

— CIIUTBHICTH OCHOBHOTO JKEpelia MpaBa, MPUHIUIIB IPABOBOTO PETYIIOBAHHS;

— €IHICTh IOPUINTIHOI TEXHIKH, TIPaBOBOI TEPMiHOJIOTII;

— cy0’€eKTH 1 TIpoliecH IPaBOTBOPYOCTI,

— CIIOPIIHEHICTh MPABOBOTO MHMCJICHHS, pIBEHb MPaBOBOI CBIIOMOCTI Ta
IIPaBOBOI KYJIBTYPH COLIyMY;

— CBITOIJISIHI 3aca/li CYCIIBCTBA.

[Ipy CcXOXKOCTI HAI[lOHATBHUX TPABOBUX CHCTEM 3a TAKUMH Ta IHIIMMH
MTOKa3HUKAaMH ¥ BH3HAYAIOTh HAYKOBO-TEOPETHYHE MOHATTS, IO BiOOpaxkae ymosHy
CYKYNHICMb Npagoeux cucmem sAK pe3yrbmam iX NOPIGHANbHO20 NIZHAHHA, |
NO3HAYAEMbCS, K NPAsUNo, mepmiHoM «npaBoBa ciM’sy (abo mMpaBOBHU THII,
IIpaBOBE KOJO, TpyNa MpPaBOBUX CHcTeM). THM caMHM, Ha BiqMiHy BiJ HpaBOBOI
CHCTEMH, IO SABJISE CO000 00’ €KTUBHO ICHYIOUE SIBUIIIE, TIPABOBA CiM s MIPEICTABIISIE
cO0OI0 CHHTETUYHO YTBOPEHE IOPUAMYHOI0 HAYKOI0 aHATITHYHE TOHATTS SIK
Ppe3yNbTaT MOPiBHIBHO-III3HABAIFHOTO MPOIECy IPaBOBHUX CHCTEM Pi3HHUX KpaiH.

B ropuanuHiil HayIli TPONOHYETHCS MIUPOKHI CIIEKTP MO3UIIH HAYKOBIIB MO0
OKpECJICHHS BIAMOBIAHUX NMPAaBOBUX CiMEH Ha IOPUIWYHIM KapTi cBiTy. TpamuiiitHo
BHOKPEMITIOIOTh TaKi MPaBOBi CIM’1 SIK POMAHO-2EPMAHCLKY, AHEL0-AMEPUKAHCHKY,
penicitiny (MycyJIbMaHChKe (HAHOLTBII IOIIMPEHEe cepel PpeliriifHuX), IHTyCBKe,
iy/ielicbKe, KaHOHIYHE TIPABO), MpPaduyiiHo-36U4a€esy MPaBOBY CiM'10 (IajeKoCXiaHe
IIpaBo, 3BUYaeBe ahpUKAHCHKE MIPaBO).

13.2 PomaHo-repmaHcbka npaBoBa cim’st

OpHi€l0 3 «HaWCTapilMX» Ha IOPUAWYHIA KapTi CBITY € pOMaHO-TepMaHCHKa
IpaBOBa CiM’s, IIO OXOIUIIOE HAaMiOHAIBHI TIPaBOBI CHCTEMH EBpoIechKOro
KOHTHHEHTY, 1 pHCH SKOI, 4epe3 BIAMOBIIHI ICTOPHKO-TIONITHYHI HPOIECH, MAIOTh
MIPOSIB Yy Pi3HUX KpaiHaX iHIIMX KOHTHHEHTIB.

PomaHo-repmancbka npaBoBa ciM’st (KOHTHHEHTAJbHA) — ye CYKVNHICMb
HAYIOHATbHUX NPABOGUX CUCMEM KpaiH KOHMUHEeHmMAnvbHoi €eponu, wo manmo
CX0oHCicmb  ICMOPUYHO20 2€He3UCY HA OCHOBI OUBHbOPUMCLKO20 HpA8d ma 1020
NPUCMOCYBAHHS (PA30M 3 KAHOHIYHUM NPABOM 1 MICYeguMu 36UdasAMU) 00 HOBUX
HAYIOHANLHUX  YMO8, CRIIbHI 3acadu npasosoco pecyiro8aHHs, HNOOIOHI pucu
cmpyKmypu npaga 3 RnoOiIoM Ha NyOniuHe I npueamne npago, OOHOMAHImHe
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PO3YMIHHA NPUPOOU HOPMU NPASA AK NPABUNA NOBEOIHKU 3A2aNbHO20 Xapaxkmepy,
€onicmos  cucmemu gopm (0jcepen) npasa, OCHOBHOIO 3 SKUX € HOPMAMUBHO-
npasosuti akm.

Pomano-eepmancorxa npasosa cim’s OXOIUIIOE JBI TPYIH NPABOBUX CHCTEM:
pomancvky, 1o skoi BigHOCTH Itamito, ®panmiro, Hineprnanau, benprito Tomo, Ta
2epMAHCbKy, 10 sikoi BXoasTh HimewuwmHa, ABcTpis, YropmuHa Ta iH. CyTTE€BHX
BIZIMIHHOCTEH B OCHOBOIIOJIOXKHUX pHCaXx Iii J{BI MIATPYIH HE MAKOTh, 1O TO3BOJISE 1X
o0’eqHYBaTH B MeXKax OJHi€i mpaBoBOl ciM’i. Ix oco6muBocti, 3mebimbimoro,
IIOB’s[3aHi 3 ICTOPMYHHUM HULIXOM (OPMYBaHHS Ta PO3BHTKY BiIIOBIIHHX MPABOBHX
CUCTEM, CTHJIEM FOPUIUYHOT MOBH Ta IOPUANYHOI TEXHIKH.

IcropryHIME KOPEHSIMH POMAHO-T€PMAHCHKOTO TpaBa BU3HAIOTHCS PHMCBKE
IUBIJIBHE TIPaBo (TIepII 3a Bce i 0COOIMBO AT POMAHCHKOI IPYITH) Ta MicIeBi 3BH4al
1 «3aKOHM BapBapiB» repMaHChKUX TUIEMEH (JIJIs1 TepPMaHChKOT IPYITH BiAIIOBITHO), 1O
1 BH3HAUMIM ICTOPMYHUA WUIIX (HOpMYBaHHS Ta PO3BUTKY IPABOBHUX CHUCTEM
KOHTHHEHTAIIbHOI €BpOITH.

Ymosno icmopuunuii zemesuc pomamno-zepmancvkozo npaea Mmodxce Oymu
nooineHutl Ha Maxi OCHOGHI nepioou:

1. XII cT. — mepiox cTaHOBIEHHS, IO XapaKTePU3YETHCS HASBHICTIO 3BUYAEBOTO
Ta KaHOHIYHOTO TpaBa, a TaKOX peLeNuiclo (MPUCTOCYBaHHSIM 10 HOBHUX YMOB,
BiJTHOBJICHHSIM i) PUMCBHKOTO TIpaBa 3aBISKH TisSUTbHOCTI IOPUCTiB-HAYKOBIIIB MIKOJIN
TJI0CAaTOPIB 1 MOCTTIIOCATOPIB, SKi BHBYAIM NPABOBI JOKyMEHTH Iepiomy Pumcpkoi
imnepii (3oxpema Konudikauiro FOctuniana);

2. XIIT — XVII ct. — nepion BigpomkeHHs, OCHOBHA ifies] KOTO — MiATOTOBKA
CYIUIB Ta {HIINX IOPUCTIB-NIPAKTHKIB, SKi O BUPINTyBaIH KUTTEBI CIIPaBM Ha IiJICTaBi
IpaBa, TOOTO CIIPABEUTHBO. Y HIBEPCUTETH CIPUIMAITHCS SK 3aCi0 PO3MOBCIOKCHHS
el mpasa (crnpaBeasuBOCTI), Mopaii. [IpaBo TpakTyBanocs Sk MOAEIb COLiaIbHOI
oprasizamii, ToMy MOBUHHO Oyn0 0a3yBaTHcs Ha TyMaHiCTHYHUX 3acagax. ¥ XVII —
XVIII cT. BIUIMB Ha PO3BUTOK POMaHO-T€PMaHCHKOTO MpaBa Majia Teopisi IPUPOJTHOTO
mpaBa.

3.Kirenp XVIII ct., mouarok XIX cT. — cepenuHa XX CT., XapaKTepU3YEThCS
PO3BUTKOM HAIIOHAIBEHOTO IIpaBa, HAI[IOHAJTBHOTO 3aKOHOAABCTBA, KOIM(iKali€ro,
BHU3HAHHAM HOPMATHUBHO-TIPABOBOIO AaKTa OCHOBHHMM JDKEPENIOM TMpaBa. Teopis
IPUPOJHOTO TIpaBa YCTyNae Micle Teopil IMO3UTHBI3MY, PO3BHTOK SIKOTO CIIPHSE
CTBOPEHHIO HalliOHAIBHUX KOJEKCIB.

4. Cepequra XX CT. — JI0 TENEPIIHBOTO Yacy, PO3BUTOK IHTErpaliiHuX
IpoLeciB, MOB’sI3aHUM 13 CTBOpeHHAM Pamu €Bpomnn, €BpONeHChKUX CIiBTOBAPHUCTB,
¢dopmyBanHAM €Bpomneficbkoro Coro3y, IO CHpHse TporecaM yHidikamii mpaBa B
KpaiHax pOMaHO-TepMaHCHKOI MPaBOBOi CiM i

Koxen icropuunuii mepion (GopMyBaHHS Ta PO3BUTKY POMAHO-T€PMAaHCBKOTO
IpaBa TIPHUBHIC TIEBHI OCOOIHMBOCTI, W0 i BU3HAYAIOTH OCHOGHI PUCU POMAHO-
26pMAHCHKOI npaeogoi cim’i:

— dominyeanHs cy6’ckmueHux npag i c60600, a He 000B’sBKiB MoauHU. [IpaBo
KpaiH KOHTHHEHTAIbHOT €BPONH € OHUM 3 HaHOUTBII TyMaHICTHYHO CIPSIMOBAHHUX Y
CBITi, IO MIATBEPIKYEThCS YMHHICTIO BIiNMOBITHUX PETiOHATBHUX MIKHApPOJIHO-
MIPaBOBHX JTOKYMEHTiB, 30KkpeMa €Bporeiicbkolo KoHBeHII€I0 Mpo 3axUCT MpaB Ta
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OCHOBOIIOJIOKHUX CBOOO/I JitouHHU Bif 4 suctonazna 1950 p.;

— eanysesull xapakmep npaea, MO Mae BUSB Yy C(HOPMOBAHUX CYKYHMHOCTSIX
HPaBOBHX HOPM, SIKi PETyJIIOIOTh IIEBHY Chepy OMHOTHUIIHUX CYCIIUIBHHUX BiTHOCHH;

—4iTKa TO0YJI0Ba CTPYKTYpPH TpaBa, L0 3HAXOAWUTH CBii BUpA3 y nodiii Ha
nybniune i npueamue (ZO IyOIIYHOTO IIpaBa HAJIEXKATh Taly3i, SKi BH3HAYaIOTh
CTaTyC 1 TMOPSIOK IiSUTBHOCTI OPraHiB AEpXKaBU 1 BIAHOCHHH IHIOWBIIA 3 JEPKaBOIO
(amMiHICTpaTUBHE MpaBO), A0 NPUBATHOTO — Tally3i, sSKi PETYJIOTh BIJIHOCHHU
IHIUBIAIB MiXk c0o0OI0 (IIMBIIBHE TIPABO), T TOALTI CTPYKTYPH IIpaBa Ha MaTepiaabHe
IIPaBO SIK OCHOBOIIOJIOJKHE Ta IPOIeCyalIbHE MPABO SIK ITOXiTHE Bil MaTepianbHOTO;

— NPoBiOHA ponb Y (POPMYBAHHI NPABOBUX HOPM BIOB0OUMBC 3AKOHOOABYIO,
SIKMI BU3HAYAE XapaKTep HOPMH IIPaBa sIK 3aTalbHOTO IPABUIIA IOBEIIHKH;

— €0una iepapxiuno nobyodosana cucmema opm (0dxcepen) npasa, 0oMinyoue
Micye 6 sKill NOCIOAE HOPMAMUBHUL AKM, HAAGHICMb NUCAHUX KOHCMUMYYIll SIK
OCHOBHHX 3aKOHIB JIEP)KaBH;

— BUCOKULL pi6eHb HOPMAMUBHUX Y3A2ANbHEeHb, WO 00CAAEMbCA  3A80AKU
KoOughixayii, pe3yJbTaTOM SKO1 € Tally3eBi KOJIEKCH;

— cymmeee 3HAUeHHs! NiO3AKOHHUX HOPMAMUBHO-npasosux akmie. KpiMm 3akoHiB
y BIIACHOMY 3HA4€HHI CJIOBA, «IIHCAHE IPaBO» KpaiH pOMaHO-TepPMAHCHKOI MPaBOBOi
ciM’1 MICTUTh TaKOX HOPMH 1 MPHUIKCH, IPUIHATI HA BUKOHAHHS 3aKOHIB, Ta BUIaHI
HE TIapJIaMEeHTOM, a IHIIUMH JIEpPKaBHUMH (aJIMiHICTPATUBHUMH) OpraHaMU;

— npagoguil 36unatl € OpyeopsoHoo opmoro (0dicepenom) npasa. 3BUYal Ii€ K
«JOIOBHEHHS JI0 3aKOHY», c(hepH 3aCTOCYBaHHs 3BHYAI0 «KPIM 3aKOHY» 1 «IIpOTH
3aKOHY» JyXe OOMEXeHI mporpecoM Koiudikailii, Xou IiCHyBaHHS TaKuX W He
3aMepedyeThes;

— IOpUOUYHUIL NPeyedeHm BUCMYNAE 8 AKOCMI 0OnOMIdNCHOI ghopmu (ddicepena)
npasa. Y OUIBIIOCTI KpaiH KOHTHHEHTAJIBHOI €BPONM Cy/J0Ba MpAKTHKa HaOyBae
XapakTepy JOKepena TIIpaBa, KOIM TIeBHa IIpaBOBa Ipo0iieMa OXHO3HAYHO
MATBEp/UKEHA MPW BHUPINICHHI HU3KH AaHAJIOTIYHMX CIpaB i JaHe pIlICHHS
MiATBEP/UKCHE aBTOPUTETOM BHINOI cyaoBoi iHcraHuii. [Ipuw mpomy cymoBuit
MIPeIeeHT MOXHA PO3TIISANATH TIMBKH SK BHHSATOK 3 TIPaBMIIA, KU HE IOPYIIye
OCHOBOTIOJIOKHOTO TPHHIIMITY BEPXOBEHCTBA 3aKOHY, Xo4a # HaOyBae MEBHOIO
3HAYEHHS Y MPABOTBOPYiN AisUTLHOCTI IEPIKABH;

—ocobnuee 3HAYeHHA MAE Npasosa OOKMpuHa, MO HA PI3HUX ICTOPUIHUX
eTamax PpO3BHTKY Ili€i IpaBOBOi ciM’i Bimirpae BaroMy pojib y IPaBOTBOPUill i
npaBopeaizaiiHiii  aisipHOCTI (0COONMMBO TIPH MIArOTOBII 3aKOHIB 1 MpH iX
TIyMadeHHi).

Po3BuTOK mMIOmCTBa, HEOOXITHICTH BUPIMICHHS 3arajJbHOCBITOBHX IIPOOIEeM
CIIPUYHMHWIM IHTETPALiifHI CBITOBI IPOIECH, OJJHAM 3 NPOSBIB SKUX CTAIIO CTBOPCHHS
MiXIIepKaBHUX (MIKHApOJHHX) OpraHizalliif Ta 00’ €IHaHb SIK YHIBEpCATBHOTO, TaK i
perioHanbHOrO Xapakrtepy. lle chpusuio BWAUICHHIO B IOpUAMYHIA Haymi Ha
CY4acHOMY eTarli 1l pO3BUTKY HOBHX THIIIB IIPABOBHX CHCTEM, a caMe: MiKICpKaBHOT
Ta HaJHAL[IOHAIBHOI, IO MOKJIMKAaHI PO3B’SA3yBaTH HEBiIOMI panimie 3a oO0CSIroM i
CKJIQIHICTIO 3aBAAHHS, SKi JeprkaBH HE MOXYTh BHPIIIMTH BHYTPIIIHIMH METOJAMH.
[IpuknamaMu TakuX THIIB IPABOBHX CHUCTEM € IpaBoBa cucreMa Pamm €Bpomm (K
MDKJEp)KaBHA) Ta mpaBoBa cucreMa €Bporneiicbkoro Coro3y (SK HagHAIllOHAIbHA),
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o (QYHKIIOHYIOTh y MEXaxX POMAaHO-TEPMaHChKOI IMPaBOBOI CiM’i, BH3HAYAIOYH
CyJacHHI eTam i PO3BHTKY, SKHH XapaKTePH3YEThCS BHCOKHM CTYIECHEM IIPOIIECiB
IIpaBOBOI rapMoHi3allii, iHTerpauii Ta yHigikarii npasa.

Ilpasosa cucmema Paou €sponu sk MiKHAPOJHOI pErioHaNLHOI OpraHizamii
XapaKTepU3yeThCs TAKUMH O3HaKaMH: 1) yHKIIOHYBaHHS il B MeXaX, BU3HAYCHUX
ycTaHOBYMM JokyMeHTOM (CTaTyToMm) Ta y BIiIMOBITHOCTI i3 3arajlbHOBH3HAHHUMU
MDKHApOJHUMH (YHIBEpCATBPHUMH Ta PEriOHAILHUMH) HOPMaMHU 1 TPUHIUIIAMU;
2) HasBHICTh OCHOBHHX CJIEMEHTIB — Cy0’€KTiB MIXKHApOJHOTO IIpaBa; 3) HasBHICTh
3aralbHUX MDKHApOJHO-TIPABOBHX HOPM, IO 00’€KTHBYIOTBCS Y BIATIOBITHUX
30BHIIIHIX Qopmax mpaBa; 4) 3Ha4HA POJIb CYJOBHX IMPELEACHTIB y Tany3i 3aXHUCTy
IpaB JIIOAWHM; 5) HasBHICTH y €Bpomeicskoro Cymy 3 mHpaB IIOIUHM, B HH3II
BUMAJKIB, HOPMOTBOpYMX OYHKUiH; 6) popMyBaHHS 3araJbHOEBPONCHCHKIX
[IPaBOBHX CTaHIAPTiB, HAcaMIepes, y rajysi 3aXucTy npas JIIOAUHU.

JIo OCHOBHHX O3HaK, IO XapaKTepU3YIOThb npasosgy cucmemy €8poneiicvkozo
Coro3y, MoxHa BimHecTH: 1) GYHKIIIOHYBaHHS Ha OCHOBI Ta B MEXaxX, BU3HAYCHUX
YCTAaHOBYMMHU JIOKYMEHTaMH, a TaKOX Y BIAMOBIOZHOCTI i3 3araJlLHOBU3HAHUMH
HOpMaMH Ta NPUHIUIIAMHA MiXKHAPOJIHOTO TMpPaBa; 2) HAsSBHICTh OCHOBHUX €JICMCHTIB
— cy0’exTiB MDKHApOIHOTO IIpaBa, HacaMIIepeX, AEpXKaB-y4acHHUIb; 3) HasBHICTB
OprasiB, II0 BUKOHYIOTh HOpPMOTBOpYI Ta MPaBO3aCTOCOBHI (30KpeMa CyJOBi)
¢byHKUiT; 4) HASIBHICTH CHCTEMH TpaBa 3 IOAITIOM i Ha MEpBUHHE Ta BTOPUHHE MPaBo;
5) HaslBHICTB CIIJIBHOTO IPABOBOTO ITOJS [UIS HOPM MIXHAPOJHOTO, HAI[IOHATEHOTO
npaBa Ta npaBa CHiBTOBapuCTB; 6) OCOOIMBHUI XapakTep CHUCTEMHU JDKEpeEl IpaBa,
cepell SIKUX HaHOiIbIy 3HAYMMICTh MAaKOTh YCTAHOBYI JOTOBOPH Ta IHIII JpKepena
MIEPBUHHOTO NpaBa; 7) HAsBHICTB JUKEPEN «BTOPUHHOTO TIPABay, Cepesl SIKMX BaXKITHBE
Mice 3aliMaloTh pPErJIaMeHTH 1 JWPEKTHBH, Ta «TPETHHHOTO» — CYJOBHX
MpeleaeHTiB; 8) BUCOKMI piBeHb TpaBoBOi yHi(ikamii; 9) HasBHICTh €()EKTUBHUX
3ac00iB HOPMATUBHO-IIPABOBOI iHTerparii; 10) BU3HAHHS MpiOpHUTETY Iil HOPM IpaBa
€Bpocoro3y Ham HOPMAaMH TIpaBa JepXKaB-yYacHHIb Yy pa3i BHHHUKHCHHS
po30iKHOCTEH MiX HUMH, Ta mpsAMoi il HHM3KM HOpPM TNpaBa €BpPOCOK3Y B
HAI[{OHAITEHUX TIPABOBHX CHCTEMAX .

OCHOBHI pHCH pPOMaHO-TEPMAaHCHKOI TIPaBOBOI ciM’i TEBHHM YHHOM
00yMOBITIOIOTh oprasizaiiifHo-QyHKIIOHAIbHY o0y 1oBy CyJIOBUX i
IIPaBOOXOPOHHHX OPTraHiB AEPKaB, HAIlIOHAIBHI MPaBOBi CHCTEMH SIKMX BXOAATH IO
miei mpaBoBoi cim’i. Tak, B oprami3anifiHO-(QYHKIIOHANBHIH TOOYIOBI CyJOBHX
CHUCTEM TOCTYJIIOETHCS IPUHIIMI CIIeIialli3allii, a TAKOK € HaASBHUMHU OKpPEMIi MPOSBU
«HenpodeciitHOro cyToYMHCTBa», TOOTO 3AiMICHEHHS MpaBOCYAIs B mepeadadeHux
3aKOHOM BHIIAJKaX o0co0amM, fKi HEe MaioTh NpodeciiHOi IOPUANYHOI OCBITH.
OcoOnuBICTIO  OpraHi3aniifHO-(GYHKIIIOHAIFHOT MOOYAOBH IIPOKYPAaTypH JIepikaB
KOHTHHEHTAJIbHOI €BpONMM € HAIEKHICTh i 0 BHKOHABYOI BIAagM 1 MiUIETJICTh
MiHicTepcTBY OCTHIIT, IpH IBEOMY B cepi KOMIIETEHI{ IEBHOTO CyAy 3araibHol
IOPUCIUKIIT 3TIHCHIOIOTH CBOI IIOBHOB)XCHHS # BIATIOBIAHI OpraHH MPOKYpaTypH.
MinicTepcTBa BHYTPIIIHIX CHpaB 3a3HAUEHHX JACPKaB, Y CKIAAl SIKHX (GYHKIIOHYIOTh

! Jlyup JI. A. €Bponeiichki MijkaepkaBHi MPaBOBi CHCTEMH: 3aralbHOTEOPETHYHA XapaKTEPHCTHKA : aBToped. muc.
JIOKT. topua. Hayk : cmerl. 12.00.01 «Teopis Ta icTopist Aep)kaBH i mpaBa; iCTOPis MOJNITUYHUX 1 MPABOBHX y4YEHbY /
JI. A. Jlynps. — K., 2005 -C 10— 11.
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TOJTIILIEHCHKI CITY»KOH, MOCIIat0Th OJHE 3 LIEHTPAIBHUX MICIb y JepP)KaBHOMY arapari
1 CHpaBIAIOTH BIAYYTHWI IMONITHYHWI BIUIMB Ha Pi3HI chepH KUTTEXISITBHOCTI
nepxaBu. OprauizaniitHo-QyHKIiOHaTbHA MOOYJ0Ba TMOMIMii XapaKTepU3yEThCS
HAasBHICTIO  MiAPO3AiJiB, TOKJIMKAHWUX IOCHIIIOBATH  MOJIUEHCHhKI  QYHKIIII,
Oe3mocepeIHEO CIPSIMOBAaHMX Ha 3a0€3MEeYeHHS TPOMAJACHKOI OE3MeKH i MOpAAKY
(wanpukian, y Himeuunni — momirist roroBHocti, @panuii — HarionansHa
JKaHaapMepis).

3aBOSKM  CYCHITBHO-TIONITHYHAM Ta EKOHOMIYHHM IIpomecaM  pi3HHX
ICTOPUYHUX €TalliB PO3BUTKY CBITOBOTO CIIBTOBAPHCTBA XapaKTEpHI PUCH POMAaHO-
TrepMaHCHKOrO IIpaBa 3a3HalM IIOIIMPCHHS Maike Ha BCIX KOHTHHEHTAaX CBITY
(ITiniuniii i [liBnenniit Amepuri, Appuxu, Aszii).

IIpaBoBa cucrema YkpaiHW 3a CBOIMH THIIOJIOTIYHHMHU O3HAKaMH MOXke OyTH
BiJTHECCHA JI0 POMaHO-TePMaHCHKOI mpaBoBoi ciM’i. ITif BIuMBOM riioOamnmizaniiHux
[poLeciB Ta B yMoBaX pe(OpPMYBaHHS, PO3BHUTOK Cy4YacHOI MPaBOBOI CHCTEMH
VYkpalHH XapakTepu3yeTbes: 1) akTHBHHM (OPMYBaHHSIM OCHOBHHX CTPYKTYPHHX
YacTWH, IO CHPUSE TNPABUIBHOMY CIIIBBIIHOIIEHHIO Ta B3a€EMOJIl EJIEMEHTIB;
2) GbOopMyBaHHIO MEXaHI3My caMOOpTaHizamii, SKUA KOHLEHTPYE  3YyCHIUIA
CYCHiNBECTBA Ha HEOOXIAHOMY CTaHI pIBHOBar#; 3) MOCTYNIOBUM IIPHBEACHHAM
NPaBOBOi CHCTEMH Yy BiOMOBITHICTh 3 MIKHAPOAHHMH CTaHIAPTaMH, HacamIiepesn —
€BPONCUCHKUMHE, YTBEPKEHHSM IIiJ] BIUIMBOM I[MX BHMOI IPHHIHIIB MPaBOBOI,
JEMOKPATHYHOI IepKaBH Ta TPOMAISHCBKOTO CYCIIIBCTBA; 4) CHPSMOBAHICTIO
IPaBOBOTO  PETyJIOBaHHS  3aralbHOBH3HAHMMH HOPMaMH Ta  IPHHIMIIAMA
MDKHApPOJIHOTO TpaBa; 5) ypi3HOMAaHITHEHICTIO B IOPUAMYHIN HayIli METOJOJIOTTYHUX
MAXOMIB 10 IPaBOPO3YMiHHS; 6) CTBOPEHHSM HOBUX IHCTHTYTIB i raiy3ei mpasa Ta
3aKOHOJABCTBA,  BHHHWKHCHHSAM  MDKTaly3eBUX  (KOMIUICKCHHX)  IHCTHTYTIB
3aKOHOJIAaBCTBA; 7) YPI3HOMAaHITHEHHSIM 30BHIlHIX (opM mpaBa, 10 3abe3neuye
JMHAMIYHICTh, THYYKICTh PABOBOI CHCTEMH CYCIiIBCTBA .

13.3 AHr/10-aMepHKaHCbKa PaBoOBa CiM’st

I'eorpadiss mommMpeHHs aHII0-aMepPUKaHCHKOI MPaBOBOI CiM’1 OXOIUTIOE KpaiHu
PI3HMX KOHTHHEHTIB, y TOI 4M iHIMI croci® iCTOPUYHO UM TeHETHYHO ITOB’SI3aHi 3
Amnrrieso.

AHrJI0-aMepUKaHCbKa MNpaBoBa ciM’a (ciM’s 3arajabHOro mpasa) — ye
CYKYnHICMb HAYIOHALHUX NPABOGUX CUCHIEM, WO MAarmov CE0iM ICIOPUYHUM
0dcepeniom aHeailicbKe 3azanbhe Npaso, CXOXHCICMb 8 OCHOBHUX 3ACA0ax Npago8ozo
pezyniogants, noOiOHI pucu cmpyKmypu npasa i3 npeeanto8aHHAM NpoyecyaibHO20
npasa, OOHOMAHimHe PO3YMIHHA NPUPOOU HOPMU Npaea AK KA3YalbHO20 Npasuld
N0BEOIHKU, CMBOPEHO20 CYO080I0 NPAKMUKOI, Md OO0MIHYIO40l opmu npaéa —
¢y008020 npeyedenmy. Jlo ameno-amepukancokoi npagogoi cim’i BiTHOCSTHCS
mpaBoBi cucremu AHTHII Ta Yenscy, IliBniuniit Ipmannii, Ascrpanii, CnomrydeHux
HlIratie Amepuku, Kanmamm, Homoi 3emanmii Ta neskux xpain bpurancekoi
CriBIpy)HOCTI.

! Teopist neprxasu Ta npasa : niapyu. / [€. O. Tina, €. B. Binosbopos, A. M. 3aBanbuuii Ta in.] ; 3a 3ar. pex. €. O. Tiau.
—K.: ®OII O. C. Jlimkas, 2011. — C. 304.
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Iemopuunum Odicepenom i OCHOBOIO AHINO-AMEPUKAHCHLKOI npasoeoi cim’i €
amueniticeke 3azanvhe npaso. TepMiH «3aeanvhe npagoy Mae TMOIABIIHE TIyMadeHHS.
Sk mpaBwiIo, MiA UM TEPMIHOM PO3YMIIOTH IIPABO AHIJIO-aMEPUKAHCHKOI IPaBOBOL
ciM’i. Y By3bKOMY 3HAUCHHI «3arajbHe MPaBO» PO3YMIETHCS SK MPABO AHTIIHCHKUX
KOPOJNIBCHKHUX CYAIB, IO PO3poOIIsIocs A Beiel KpaiHW, HAa MPOTHUBATY MIiCIEBHM
3BUYASIM.

B icmopii anzniiicekozo npasa 6udinaoms maxi 0CHO8HI nepioou:

1. Jo 1066 p., y ueii mepiox mpaBoCys 3MIHCHIOBATIOCS Ha MiICTaBi MiCIEBUX
3BUYAIB.

2.1066 — 1485 pp. (mo BcraHOBNeHHss AWHACTIi TromopiB), y 1ei mepion
BimOyBalocsi CTAHOBIEHHSA Ta YTBEPIDKCHHS 3aralbHOrO mpaBa. KommereHiis
KOPOJIIBCHKUX CYIB MTOCTYIIOBO PO3IIMPIOBANIACH I HANPHKIHIN CEpeNHiX BiKiB BOHU
MIEPETBOPUINCS Ha €AUHUIN OpraH NpaBoCy sl

3. 1485 p. — mpyra nonosuna XIX cT., e mepiox pedopmarii Ta MoaepHizamii
aHTJIICBKOTO TIpaBa, PO3KBITY 3araJbHOTO TIpaBa, 1 BOAHOYAC (HOPMYBaHHS
napanenbHoi 3arajJbHOMY IpaBy CHCTEMH IIPABOIOJIOKEHb — MpaBa CHPaBeIMBOCTI
SIK CHCTEMH YIPaBIiHCBKMX pillleHb JOpJa-KaHIuiepa Ta HOro aaMiHicTparii.
OO0’eHAaHHA IIMX JBOX CHCTEM IIpaBa BiAOyJIOCS B pe3yNbTaTi CyIOBO-IPaBOBOI
pedopmu Anrmii 1873 — 1875 pp.

4. 1875 p. — mo Ham yac, KOJIH IpeleIeHTHE MPaBO PO3BUBAETHCS MapPaJIeNbHO 3
PO3BHTKOM CTAaTyTHOTO TIpaBa (3aKOHOJABCTBA).

IcTopuunmii HUIAX PO3BUTKY aHIJIMCHKOro MpaBa BU3HAYMB ioro cneungiky Ta
BIUIMHYB Ha (HOPMYBAHHS OCHOGHUX O3HAK YCI€i AH2N0-aMepPUKAHCLKOI npasosor
cim’i, 00 AKUX 6IOHOCAMbCA MAKI:

— CIpYKmMypy npasa cmaHo8ums 3a2aibHe npaso i npago cnpaseonusocmi. Ler
ITOJILJT HA CyYacCHOMY €Talli € BiITHOCHO YMOBHUM i HOCHTbh iICTOPUYHUI XapakKTep, ajie
3aJIMIIAETHCA OMHIEID 3 TIOKA30BHX XapPAaKTEPUCTHK AHTIJIO-aMEPHKAHCHKOTO IIpaBa.
3aranbHe mpaBo OyJo chopMOBaHE K KOMIUIEKC CYHOBHX PIIIeHB, 0 0a3yeThCs Ha
npodeciiiHiii TpaauLii CyiB, 32 y4acTio cyay npucsbkHux. [IpaBo cnpaBeayimBocTi
Oymo cchopmoBaHEe B XOHAI MISIBHOCTI JIOpAA-KaHIJIEpa SK PIMICHHS BHCOKOTO
MOCAJOBI OO IIOM’SKIICHHS CYBOPHX CYHOBHX pIlIeHBb, IOCHJIAIOYHCh HA
3arajibHi NMPUHIMIIKA TpaBa, MOHATTA 100pa, T'yMaHHOCTI, cnpaBeMBocTi. [Ipu ix
o0’emnanHi (y 1873 — 1875 pp.) Oymm 30epexeHi mpomecyanbHi ¢opmu — i
3arajbHOTO IIpaBa, 1 MpaBa CIIPaBEATMBOCTI, X04a BOHU U PI3HWINCH MiX c00O0IO:
[IPaBO CIPAaBEUIMBOCTI — II€ CYKYIHICTh CIpaB, IO PO3INIAJAIOTHCS NEPEBA’KHO
OUIIXOM THCBMOBOI MPOIENYpH, a 3arajbHe INpaBO — CYKYMHICTh CIpaB, SKi
PO3TIIAAFOTECS IUIIXOM YCHOT MPOLIETyPH;

— NPABosi HoOpMU CHOPMOBAHT 30eDibUI020 6 THCMUMYmMax npasax, be3 Yimkozo
eanyseeoco xapaxmepy. Ilpm 1BOMY B aHIJIHCBKOMY TIpaBi iCHye jesike
PO3MEKyBaHHS Tary3ei 3aKOHOJABCTBA, 30KpeMa MO0 HAIEXKHOCTI CyJOBOi CIIpaBH
0 THX YH IHIIMX Tamy3edl 3aKOHOJABCTBA 1 BHM3HAUCHHS, NO SKOTO IIpaBa —
3arajJbHOTO YH IIpaBa CHOPAaBEIIMBOCTI, BITHOCHTHCS NIEBHA CyIOBa CIIpaBa. 3arajbHe
MPaBO OXOIUTIOE MHUTaHHS KPUMIHAIBHOTO, JIOTOBIPHOTO, IHBIIEHO-IENIKTHOTO
IpaBa, a JO INpaBa CIPaBEIUIMBOCTI BITHOCATHCS IHTAHHS HEPYXOMOCTI, TOBIpYOl
BJIACHOCTI, TOPTiBIIi, YCHaAKyBaHHS TOLIO;
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— gi0cymHiti nodin npaga Ha nyoaiuHe i npueammue, OOMIHYIOUe 3HAYEHHSI MAE
npoyecyanivbie npago 6 NOPIGHAHHI 3 MamepianbHum. [CTOPUYHO B aHTIIHCEKOMY
MpaBi, a 3roZIOM i y LIJIOMY B aHTJIO-aMEPHUKAHCHKIH MPaBOBild CiM’1 BOXKIMBUM IS
FOPUCTa BMITH TIOPYIIUTHU CIPaBY, MPABUILHO BiHANTH (hOpPMY MTO30BY;

— HaAGHICMb CcmMamymuoz20 npasa (3akonooaécmea), ke (GopmyBamocs Mix
BIUTHBOM BUMOT CY/IOBOI ITPAKTHKH, IIPOTATOM 0araToBiKOBOi iCTOPil pO3BUTKY ITpaBa
B AHIIii OyJio APYropsIHUM 1 TIOCIJIO CBOE TijHE Micie cepen GopM (Ikepern) mpasa
numre B ocTaHHe cTomiTTa. IIpoTtsrom XX cT. cepen ¢opm (mxepern) mpaBa iCTOTHO
3pocTae # poib JIeNeroBaHOro (aAMiHICTPAaTHBHOTO) 3aKOHOJABCTBA, OCOONHMBO B
Takux cdepax sSK 0XOpoHa 37J0POB’s, OCBITA, COIiaJIbHE CTpaXyBaHHS, JACsSKi paBuiIa
CYAOUYHMHCTBA. 3/1e0LIBIIOr0 CTATyTH Ta AKTH JEJIETOBAHOTO 3aKOHOJABCTBA 3a3HAIOTh
KOHCOJIiaaril;

— NpoGiOHa poNb Yy NpasomMeopuocmi 8i0800UMbCSA CYOO0sAM, SIKI y Tporeci
CYZIOBOTO PO3MIISAY FOPUAMYHHUX CIpaB, MPUAMAIOYU CYIOBI PIIlICHHS, CTBOPIOIOTH
HOPMH IIpaBa, 0 HOCATH iHIUBITyaIbHHH (Ka3yiCTHYHIN) XapakTep;

— OCHOGHOW (hopmoio  (Odicepenom) npasa GUCMYRAE CYOOBUll npeyeoenm
(mpaBuia moBeniHKH, c(HOPMYITbOBaHI CYUIAMH B iX PIlIEHHAX 3 KOHKPETHOI CIIpaBH,
AKi TIOMMPIOIOTECS HA aHANOTIuHI chpasw). [IpememeHTOM BBakaeThCsd JIHIIE Ta
YacTWHA CYAOBUX pillleHb, [0 € BUXIJHOK MO3UIIi€I0, TOOTO Ha sKiil 0Oa3zyerbcs
pimenHs. [Hma yacTuHa — 1e Te, MO0 HEOOXigHO IS PIilIeHHS, TaK 3BaHE IOIMYyTHO
CKa3aHe», He BBaXKaeThCd 000B’s3k0oBMM. OpHAK NHTaHHSA IPO PO3MEKYBAHHI
HPaBOIIOJIOKEHHS 1 «IIOMYTHO CKAa3aHOT0» 3AJICKHUTH Bill TOYKH 30pY CYIIi;

— Npasosi 368uuai BUCMYNAaomy 8 AKOCMI OoNnomixcHux gopm (Oxicepen) npasa,
0co0MMBO y cdepl KOHCTHTYIIMHOTO TpaBa, 1 B JNESIKWX BHIIAAKaX HaOyBaroTh
000B’I3KOBOCTI B pa3i IX CTapOBUHHOCTI;

— npasosa OOKMPUHA AK KOHYENMyanibHo opopmieHa OyMKA GI0OMUX VUEHUX 3
nuUmManb NPaAa HOCUMb NPASMAMUYHUL, NPUKIAOHUU Xapakmep, 1 CIpSIMOBaHA
31eOUTBIIOTO Ha 00CIYTOBYBaHHS OTPEO CYOBOI IIPAKTHKH;

— QOMIHYIOMb NPaAsa ma c80600uU 0cobu, wo 3abe3neyeri cyoosuUM 3aXUCMoM, a
He i 000B’SI3KM.

Y Mexax aHINIO-aMepHKaHCHKOI MpaBOBOi ciM’i TIEBHUMH creyugpiunumu
ocoonueocmamu xapaxkmepuszyemuyca npaeo Cnonyuenux Illmamie Amepuxu, wo
3YMOGIEHI (PedepanbHolo PopMOIO 0epIHCcaBHO20 YCmPoIo Yici Kpainu, a Mmakooi,
30KpeMa MEeHUl «HCOPCMKUMY HPABUTIOM CY008020 npeyedeHmy (suwyi cy0oei
incmanyii ne 36’a3ami ceoiMu npeyedemmam Ha GiOMiHY 6i0 Amenii), Oinvuium
3HAYeHHAM 68 AKOCmi Odxcepend Npaed 3AKOHOOABCMEA, HAAGHICMIO NUCAHOT
KOHCIUmyyii 5K~ OCHOBHO20 — 3AKOHYy  0epoicasu,  HASGHICMIO He  MIIbKU
KOHCONQ08aHUX, a U Koougikosanux akmis mowo. Ilpu npomy y npasi CronydeHHx
[IraTiB AMepuKH NO3UIIOHY€eThCs MpuHOUN BepxoBeHcTBa Konctutymii CIIIA i Ha
il OCHOBI ICHy€e BIATIOBiIHA iepapxis pkepen mpasa: 1) deneparbHa KOHCTUTYIIIS,
2) denepanbHi 3aKOHOAABYI aKTH, JOTOBOPH Ta TMpaBHWia CyIOBOTO PO3IIALY;
3) penepanpHi agMiHicTpaTHBHI moyoKeHHs; 4) pemepanbHe 3aranbHEe IPaBo;
5) KOHCTHTYIIT MTaTiB; 6) 3aKOHOAABYI aKTH INTATIB i MPaBUJIa CYZOBOTO PO3TIIIY;
7) agMiHICTPATHBHI ITOJIOKEHHS INTATIB; 8) 3arajbHe MpaBo MITAaTiB. Y 3arajJbHOMY,
mpaBo Crionydyenux IlITaTiB AMEpUKH Opi€HTOBaHE Y CBOEMY PO3BUTKY Ha «THYYKY
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MIPaBOTBOPYICTEY.

OCHOBHI pHCH aHIJIO-aMEPUKAHCHKOI MPaBOBOi CiM’iI BiAMOBITHUM YHHOM
BHM3HA4YalOTh OCOOJIMBOCTI OpraHizauniiHO-QyHKI[IOHATBHOI MOOYIOBH CYAOBUX i
MIPaBOOXOPOHHUX OPraHiB, 30KpeMa HasBHICTh CIICLiali30BaHUX CYAiB 0€3 BUIIJICHHS
iX B OKpeMi CyHOBI CHCTEMH; HAsBHICTh CyAy NPHCSKHHX;, OpraHiamiiiHa
MiAMOPSAAKOBAHICTh MPOKYPAaTypH, (QYHKI[IOHATbHE NPH3HAYCHHS KO TONArae y
3/IIHCHEHHI KPUMiHAJIBHOTO TepeciilyBaHHs, MiHicTepcTBY FOCTHIIIT;
JIEIeHTpaNi30BaHe YIPaBIIiHHA B cCHcTeMi MiHicTepcTBa BHYTPINIHIX CIIpaB (TOMMiT).

Tak, na npuknani Anrmii Ta CIIA MokHa 3a3HaYUTH PO MEBHY TinepTpodito
CyJIOBOi BJIaJ, MIMPOKI MOBHOBAXCHHS IPOKYPOPIB SIK MPEICTABHUKIB BUKOHABYOL
TiTKKW JIepKaBHOI Biagu, 0coONMBO MpU PO3B’S3aHHI MUTaHb TPO PO3CIiTYyBaHHS
37I0YMHIB, IIpe/ IBIICHH] O(MIIIHHIX 0OBHHYBadYeHb i Cy[I0OBOMY II€peCiIiyBaHHi, ajie
IpY LOMY JAISJIBHICTh MPOKYpPOPiB, NMEBHUM YHHOM, IiJUIArae Hariasgy 3 Ooky
CyAOBOI BIIaIH.

BpuTanceka nominelcska ciryx0a opraHi3oBaHa IepeBakHO 3a TEPUTOPIaIbHAM
MPUHLIAIIOM BiJIMOBIJHO JI0 YMHHOI'O aJMiHICTPATUBHO-TEPUTOPIAIBLHOIO MOJLTY, a
TaKOX 32 (YHKIIOHAJBHUM MPUHOUIOM. PeryispHa momimis AHTIIl CKIagaeThes 3
modimii, sKka HOcuTh (hopMy, i Tomimii «B OUBUTBHOMY». OCHOBHHMH 3aBIaHHSIMHU
noninii «y ¢opMi» € HECeHHS NaTpyJbHOI CIY)KOW: TOINEPEIKCHHS 3JI0YHHIB,
pETyIOBaHHS JOPOKHBOTO PYXY, OXOpOHA JKUTTA 1 BIACHOCTI HaceleHHS. Y
3aBJaHHS TMOJINii «B IUBIIFHOMY» BXOIWTH, TOJIOBHHM YHHOM, PO3KPHUTTS 1
po3ciigyBaHHs 35104nHIB. KoxXHMIA momineldchKuid 3ariH Mae CBil BIAaCHUU CIiAUUit
i PO3/iJI, CITY>KOOBIII SIKOTO TPAIIOIOTH TOJIOBHUM YHHOM «Y IIUBLIIEHOMY).

PizHomaHiTHICTS TIOMIIEHChkEX (yHKIIH y CIIA, mpeacTaBiseTbest JOMUIBHIM
IHTerpyBaTH y TpPH OCHOBHI TpYIH: OOpPOTEOAa 3 TOPYIICHHAMH TPAIHIIIHHOTO
KPUMIHQJILHOTO  3aKOHOJIABCTBA; aJAMIHICTpaTHBHA JiSUIbHICTh, IOB’si3aHa 3
KOHTPOJIEM 3a JOTPUMAHHAM HOPM i MPaBHI B Pi3HHUX c(epax CyCHUIBHOTO XKHUTTS;
BHUKOHAHHS (QYHKIIH corianbHOl joroMorn. OCHOBHHH TSATap Y BUKOHAHHI Ha3BaHUX
HaMpSIMIB JIATA€ HA MiCLIEBY TOJIIIit0, BCI i1 miapo3aing i ciyk0u, cepell SKHX OJIHE 3
IOPOBIJHMX MICIOb HAJIEeXKHUTh IATPYNBHO-NIOCTOBIM ciyxk0i, NepIIoueproBuM

3aBJIAHHAM SKOi € TIOTIEPEKEHHS 3I0UHHIB i IPaBOTOPYIIEHE .

13.4 MycyiibMaHCbKe IPaBo

MycynbpMaHChke (icamMchbKe) MpaBO SIBISIE COOOIO CBOEPIMHUHA OPUIMIHHN
(heHOMEH 3 peNiriiHUM 3MiCTOM 1 MOIIUPEHE y KpaiHax, HACEJICHHs TKUX TEPEBaKHO
CHOBIJIy€E iciIaM SIK OHY i3 CBITOBUX PEJIriii.

MycyabMaHCbKe NMPABO — ye KOMHAEKC COYIANbHUX HOPM, QYHOAMeHmom i
20108HOI0 CKIAO0BOI0 YACMUHOI K020 € PeliiliHi YCMAHOBNEeHHS | NPUNUCU ICaMy,
a MAakodic OpeaHiuHO NO6 SI3aHi 3 HUMU MOPANbHI mMA 1OPUOUYHI HOPMU, WO
pe2ynomy CYCnibHi 8I0HOCUHU 8CepeOUHi 2poMadu, AKa cnogioye iciam.

T'enezuc  mycynemauncoekozo  (icnamcvkozo)  npasa  moxyuce  Oymu
npeoCcmaenenuil y Yomupbox OCHOGHUX emanax:

! Tropina O. B. CyuacHi HauioHanbHi paBoBi cuctemu : Hapy. noci6. / O. B. Tiopina. — K. : Harl. akan. BHyTp. cripas,
2015.-C. 148.
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1. 3apoKeHHS Ta MOYAaTKOBUH eTarl po3BUTKY iciamchbkoro npasa (VII cT.).

2. Etan [OKTpHHANBHOI PO3POOKM iCIAMCBKOTO MpaBa B IEPioJ CTAaHOBICHHST
Apabcebkoro Xanmidaty i mosia nepiux iciamcbko-npaBoBux mkiia (VII — XIII ct.).

3. Po3BuTok icmamcekoro mpaBa B emnoxy OcMaHChKOl immepii 1 mepiof
«icmamcpkoi pedopmariin gk crnpoba amanramii HOro IMOJOXKEHb JO HOBHX YMOB
(xineup XIII — nepma nonoBuHa XX CT.).

4. CyuacHuii etan (apyra nonosuna XX cT. — 10 TeNepilIHbOro dacy)'.

Ocno6Hi pucu Mycy1bMancbKo20 npaea:

— 207I06HUM MBOPYeM NPABa SUSHAEMbCA Annax, a TOMYy TIPaBOBI NPUIACH €
HEMOPYIIHUMH 1 MiJJIATal0Th CYBOPOMY JIOTPUMAHHIO. [ciiaMchKa peniris BUCTYyIae B
SIKOCT1 MTPaBOYTBOPIOIOYOTO (PeHOMEHA IO BiJHOIIECHHIO 10 MYCYJIbEMaHCHKOTO MPaBa;

— micHe nepeniemiHHsa IPUOUYHUX NOJIOJNCEeHb 3 periciiHumu, irocopcorkumu,
MOpANbHUMU, 36UYAESUMU NPAGUNAMU NO6ediHKU, IO MAaloTh W HaI[lOHaNbHI
0c00IMBOCTI B KOXKHIN KpaiHi, B sIKill CIIOBiAY€THCS icam;

— nepconigikosanull xapakmep npagoeUX NOL0XHCeHb, MO TOIMHIPIOIOTE CBOIO
Ilit0 Ha 0cCi0, SKi CIOBIAYIOTH iciam;

— cmpyKkmypa npaea 06’coHye 06i Kamezopii Hopm: a) IpaBWIa PENIriifHOro
KynbpTy («ibamat»); 0) mpaBmia MOBENIHKM MYCyJIbMaH 3 MYCyJIbMaHaMH Ta 3 HE
MyCylbMaHaMU («MyaManaT»), IIO0 OXOIUIIOIOTh HOPMH IMBIIBHOTO TMpaBa,
MDKHapOJHOTO TpaBa, KPUMIHAIBHOTO (IENKTHOTO) MpaBa, OCOOMCTHH CTaTyT,
CyZOBe IIPaBO, a TAKOX BIANHI (AepxKaBHi) HOpMH (HOPMH KOHCTUTYLIHHOTO TIpaBa,
BiliICHKOBOTO IpaBa TOIIIO);

— ocHogononoxcHUMU Odcepenamu npasa € — KopaH (TogoBHa CBSIIIEHHAa KHUTA
MyCylbMaH, y SKii 3i0paHi pi3HOMaHITHI IIpOMOBiTi, OOPAMOBiI, MOpaJbHI Ta
FOPUIINYHI HACTAHOBH, MOJIUTBH, MTOBYAJIBLHI PO3MOBII Ta MPUTHYI, SKi MPOTOJIONITYBaB
Maromet sk npopok Aaxa), CyHHa (BUCIIOBJIIOBaHHS, il Ta BHUIAJKU 3 KUTTS
Marowmera), Inskma (y3rokKeHU BUCHOBOK CTapOJaBHIX MpPaBHHUKIB (MYKTHXiIiB)
SK 3HABI[B icllaMy TIpO 00OB’SI3KM MPABOBIPHOTO, HAJAHWI Ha MiJICTaBl TIIyMadeHHS
Kopany i Cynnn), Kuiisic (BUCHOBOK 3a aHAJIOTI€10, 3HAYCHHS SKOTO TOJISITae B TOMY,
o mpaBoBa MpobieMa Moxe OyTH BHUpilIeHA HA MiACTaBi aHANorii 3 THM, IO
Mictutbes B Kopani Ta CyHHi);

— npiopumem IMRNePAMUSHUX HOPM HAO OUCNOZUMUSHUMU HOPMAMUBHUMU
npunucamu. TuM camuMm, TOMIHYBaHHS y IIPaBOBHX IpHIHcax 00OB’s3KiB ocobH, a
He i mpaB i cBoOOA. BUIinAtoTs oTHpH BHAM O0OB’SI3KIB MyCyJIbMaH: 000B’S3KH
nepen Aiuiaxom, 0OOB’sI3KM Tiepen; caMuM co00r0, OOOB’SI3KHM Tepell iHIIMMU
MyCylIbMaHaMH, OOOB’A3KHM Tlepel THMH, 3 KHM MYCYIbMaHUH IiepeOyBae B
OCOOHCTHX BiTHOCHHAX.

B icmamcekiii mpaBoBilf JOKTpHMHI IpaBa Ta CBOOOTW JIIOMUMHH MAIOTh
00’KeCTBEHHE ITOXOKEHHSI 1 3aCHOBAHI Ha peNiriiHuX HOpMax, BupaxeHux y Kopani
ta CyHHI. B icmamcpkiif koHIenmii mpaB JIOAWHE BHOKPEMIIIOIOTH TakKi HAHOLTBII
BOKIMBI NPUHIOUNK SK CBOOOJA, KOTpa 3acHOBAaHAa Ha JO3BOJI TOro, IO HE
3a00pPOHEHO 1CIaMOM; TiIHICTh, IO BU3HAUAE€ BUKIIOUHE MiCIe JIIOAWHH Cepel ycix

2 Bexpys X. DBOJIOUMS HCIAMCKOTO TIPABa: TEOPETHKO-KOMIAPATUBUCTCKOE MCCIENOBAHNE © JIUC. ... JIOKTOPA KOPHL.
Hayk : 12.00.01 / Bexpy3 Xaumarymra. — O., 2006. — C. 67.
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TBOPiHb AUlaxa; piBHICTh MYCYJIbMaH HE3aJICKHO BiJI KOJIbOPY IIKIpHU, MOBH,
HAIIOHAJIbHOTO TOXO/KEHHS; CIIPaBEINBICTh, sSKa TOBHHHA OYTH MOKIaJeHa B
OCHOBY MID>KOCOOMCTICHMX BiTHOCHH 1 BUPIIIEHHS CIIOPiB MIXK iHANBiIaMH.

Cepen pisHOMaHITHUX Kiacu(ikaiiii mpaB i cBOOOJ JIOJAMHU B iCIaMCHKOMY
MpaBi, HAMOLIBII MOMMPEHOIO € TIOALT IX Ha Ti, sIKi HaJekaTh AJUTaxy; Ti, SIKi HaJaHi
iHAMBiZaM 1 3MillIaHi, 10 BiAMOBIAAIOTH OOXKECTBEHHUM Ta IHIUBIAyaTbHUM
iHTepecam. Take CBO€epiHE PO3YMIHHS TIPAB JIFOJUHM, 1[0 CYTTEBO BiIPI3HAETHCS Bijl
3axigHO{ KOHIEMIIl NpaB JIIOAWHY, 3HAWIIIO CBOE BiMOOpakCHHS B PETiOHATBHUX
akTax, npuitHaTHx Opranizamiero Iemamcpkoi Kondepenmii (3 2011 p. — Opranizamnis
icJJaMCBKOIr0 CHiBpOOITHUIITBA), 30KpeMa 3arajibHa icjaMcbka JAeKiapailis IpaB
monuen (1981 p.), Kaipceka nexmapanis mo mpasam moauHH B icmami (1990 p.),
ApabOcbka xaptis npas sroguad (1994 p.). YV Toli ke yac 3aranbHa JeKIapallis npas
moauay, npuitaata OOH 10 rpynas 1948 p., 3 IEBHUMH 3aCTEPEKECHHSIMHU OTpUMalia
HiATPUMKY B THX ICIIAMCBKHX JEpKaBaX, sKi MpuiiManu y4acTts y po3pobmi CtatyTy
OOH y M. Can-®panmucko y 1945 p. (€rumer, Ipak, Ipan, JliBan, CayniBcbka
Apasis, Cupis, [ngonesis, TypeuunHa).

VY cyyacHOMy CBiTi MyCyJlbMaHCBKE IMPaBO CIIBICHY€ i B3a€MOJI€ 3 IHIIUMH
MIPaBOBHMH CHCTEMaMH, 3a3HAIOYM BIUIMBY 3aralbHOCBITOBUX TEHJCHIIIN MPaBOBOTO
po3Butky. Lli mposiBM, Tak camo, SK W CTYHiHb TpaguLiHHO MYCYJIbMaHCBKUX
MIPUHIIMIIIB 1 HOPM, HE € OJIHAKOBUMH B Pi3HUX 1CITAMCBKHX KpaiHax, IO Ja€ MiJCTaBH
3 IOPUAWYIHOI TOUKH 30y BiIOKPEMITIOBATH NOHAMMA MYCYIbMAHCbKE NPABO | NPaso
MYCYTbMAHCOKUX KPAiH.

HamionanpHi npaBOBi CUCTEMH iCITAMCHKHX JIEP’KaB 3a CTYyINCHEM 30epeKCHHS
MYCYJIBMaHCBKOTO TpaBa SK CUCTEMH HOPMAaTHBHOTO PETYJIIOBAHHS YMOBHO MOXKHA
PO3MOMIIIMTH Ha TaKi TPYIIH:

— HaIllOHAJIBHI  MPaBOBI  CHUCTEMH, B  SKHX IIHPOKO  3aCTOCOBYIOTH
MycynbMaHCBKe TIpaBo (CayniBcbka Apasis, Ipan, [lakucran);

— HaIliOHAJBHI MPaBOBI CHCTEMH, B SKUX 3BY)keHa cdepa Jii MyCyIbMaHCEKOTO
mpaBa i3 36EpPEKEHHSIM HOr0 OCHOBOMONOXHHX KaHOHiB (MleMeHchka Apabebka
Pecmry6mixka, JliBis, Cynan, baxpeits, Kyseiit, O6’ennani Apabeski Emiparn);

— HallIOHANBHI TPaBOBI CHCTEMH, B SIKMX MYCYJIbMaHCBKE MpPaBO PETYIIOE
OKpEeMi CTOPOHM CYCIIJILHOTO >KWTTS, TMEpII 3a BCe HUIFOOHO-CIMEHHI BiHOCHHH
(Eruner, Ipak, Jlian, Mapokko, Amxup, TyHic, erMeH);

— HaIliOHANBHI MPAaBOBI CHCTEMH, B SIKUX MYCYJIbMaHCHKE MPAaBO BU3HAETHCS HE
Ha JIep’)KaBHOMY, a Ha cycrinbHOMY piBHI (Typedunna).

HeonnakoBuil cTaH mpaBOBOTO PO3BUTKY MYCYJIbMAaHCHKHX Jep)KaB CBiTUUTDH
Ipo BIAMOBIMHO pi3HI MacmTabu Tpolecy BeCTEpHi3alii, TOOTO 3aro3WMYeHHS
HaI[lOHAJbHUMH MPABOBUMH CHCTEMaMH ITUX KpalH OKPEeMHUX iJieH, TPUHIUIIB, HOPM
i opm mpaBa 3 OOKy IHIIMX MPABOBUX CHCTEM, MEPII 32 BCE POMAHO-TEPMAHCBHKOI Ta
AHIJIO-aMEPUKAHCHKOI (B 3aJI@KHOCTI BiX pIBHA CHIBPOOITHHNTBA, Mirparii
HACEJICHHS Ta IHIIMX YWHHUKIB, IO BIINOBIJHO CHPHUSUIM BIUIMBY a0o0 Tmpasa
KOHTHHEHTAJIHOTO, a00 MpaBa 3arajJbHOTO Ha MPABOBI CHCTEMH MEBHHUX iCIAMCBHKHX
IepkaB). Y THX MYCYJIbBMaHCBHKHX JiepiKaBaX, siKi B CHIIy €KOHOMIYHHUX, TOJITHIHHX
Ta iHIIMX BiJHOCHH, 3a3HAJM BECTEpHI3allil 3 OOKy O3HAYEHUX IPABOBUX CHUCTEM Ta
MDKHApOJHOTO TMpaBa, y cdepax CyCHUIbHUX BiJHOCHH, IO BUXOAATH 3a MEXi
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0COOMCTOrO CTAaTYTY 1 HE CTOCYIOThCS CBAILICHHUX OCHOB iclIaMy, 3aCTOCYBaHHS HOPM
BIACHE MYCYJIBMAHCBKOTO IpaBa IOCTYNA€ThCA HOPMaM, 3aMO3MYECHHM Yy POMAHO-
TepMaHCBKOMY YM AHIJIHCHKOMY IIpaBi, IO BIPOBAKYETHCS Yepe3 NPUHHATTA
JIEPYKAaBOK0 HOBUX 3aKOHIB, KOJIEKCIB a00 TOCTYIIOBO BCTaHOBIIOETHCS CYIIOBOIO
IIPAaKTHKOI0, OCOONHMBO II€ CTOCYETHCS PETYNIOBaHHA y cdepi KOHCTUTYHIHHHX,
TOPTOBEITBHUX, TPYIOBUX, MPOLECYaTbHUX BiJHOCHH TOILIO.

[Mpouecu icnamizanii Ta BecTepHizallii, SKi B MEBHOMY CIIOJyY€HHI 3a3HAIOTh
MYCYJIBMaHCBKI JEpXaBH, 3yMOBIIOIOTH I BIATIOBimHY crenmdiky opranisamiifHo-
¢yHKIIOHATBEHOT MOOYHOBH IX CyIOBHX CHCTEM. Y TEpeBaxHIH OiibIIocTi
ICITAMCBKHX JIEPKaB CYZ0BI CUCTEMH MAlOTh JIyalliCTHUHY MOOYAOBY 1 CKIaIalOThCS 3
mapiaTchkux (pemiriiHux) cyniB, KOMIIETEHIsl SKHX, IepIl 3a Bce, MOB’sA3aHa i3
CIIpaBaMM IIOJI0 «OCOOHCTOTO CTaTycy», B SKHX IPaBOCYAIS BiJIPaBIIETHCT
CyIISIMU-KaJli, Ta CBITCBKMX CYZIB, S$Ki, SIK TPaBUJIO MAlOTh BIANOBIIHY
crenianizamio, Mpu IOMY CYJOBI CHCTEMH MAlOTh BiINOBiJHI i€epapXiyHi piBHI —
CyI¥ TepIol iHCTaHIIii, armeNsiiiHi CyId, BUIII CyJOBI iHCTaHIi, Ta chopMOBaHi 3
YpaxyBaHHSIM TEPUTOPIAILHOTO YCTPOKO BIAMOBIAHOT MyCyJbMaHChKOI nepkaBu. [o
OpraHiB HpaBOCYAJs B MyCYJIbMAaHCBKHX [ep)KaBax, SIK NPaBHJIO, HAICKHTh U
IIPOKypaTypa, IO OYOTIOETHCS MIHICTPOM IOCTHUIIIT, TOJIOBHA (DYHKIIIS IKOI MMOJIATae B
migTpuMii  oOBMHYBaueHHS. B OKpeMHX iclaMChbKHMX Jep)kaBaX IIPOKyparypa
BiACYTHS, QyHKIIi 3 MIATPUMKH OOBHUHYBAu€HHS BUKOHYE CIy*0a OOBHHYBaueHHS,
mo € ckiafgoBoto momimii. [lomimis B iclaMCBKHX JepikaBaX OpraHi3oBaHa 3a
TEPUTOPIaTbHUM NIPUHIMIIOM 1 Ma€ B JiepXKaBax, B SIKMX IIPaBOBa i CyJ0Ba CUCTEMU €
cyto peniriiaumu (Hanpukian, CayniBcbka ApaBist), HOJUT HA PENiridHYy MO0
(SXy Ha3WBAIOTH IIOJIIIi€I0 Mopani abo IIapiaTChKOIO T'BAPII€I0), IO KOHTPOIIOE
JOTPHMAaHHS HOPM IIapiaTry, 3IHCHIOIOYM OXOpPOHY TIpOMAJICBKOTO IOPSAKY, Ta
BUKOHY€E PpIIIEHHS IIapiaTChKUX CY/iB, Ta CBITCHKY TMOJMILiI0, [0 3alMAa€EThCS
PO3KPUTTAM 3TI0YHHIB.

13.5 TpaauuiiiHo-3BU4Ya€Ba NPaBoBa ciM’st

OnHi€r0 3 CYTTEBUX PHUC KOXKHOI MPABOBOI CHCTEMH € TOKA3HHK CIPUHHSITTS
IpaBa SK COLIaJBHOTO IHCTPYMEHTa PETYIOBAaHHS CYCIIUIBHHX BIJHOCHH. 3a ITUM
MOKa3HUKOM TPAAMIIHHO-3BMYA€EBA TIPAaBOBa CiM’Sl Ma€ SICKPaBO BHPAKEHY
cnenudiky. I came 3a UM MOKa3HUKOM JTOBOJII HECX0XKi MiJK COOOIO IPaBOBi CUCTEMHU
kpain Jlaekoro Cxoxy Ta AdQpukn yMOBHO 00’ €THYIOTBCS B OJJHY IIPaBOBY CIM’IO —
mpaouyitiHo-36uyaesy, SKa BIONOBIIHO TPEICTABICHA MPAOUYIUHUM NPABOM
(IpaBOBi cHUCTEMH KpaiH AAIEKOCXiZHOTO PErioHy) Ta 38uuacsum npagom (IpaBoBi
cucTeMH adpUKaHCHKHX AepxkaB i Magarackapy).

TpanuuiiiHo-3BMYa€EBa NMpPaBoBa CiM’l — ye CYKYNHICMb NPABOSUX CUCMEM
MUXx CYCRinbCcme, 8 SKUX CHOKOHBIYHO RAHY8AN0 (PINOCOPCHKO-MOPANbHE YABIEHHS
npo coyianbHe JHCUMMsA K HACUHY HPUPOOHO20 CEIMONOPAOKY, 3DPA3KOM  Oas
CYCNIiNbHO20 YCMPOIO BUCMYNALA COYIANbHA 2APMOHIs, 3a0e3neueHHs AKOI € Memoio
HEenUCaHux npasuil no8ediHKuU, 0ceaueHux mpaouyicio. TapMoHis, Bill SKOT 3aJIC)KHUTh
piBHOBara y cCBiTi Ta macts JIIOAeH, Mac JBa acMeKTH: TapMOHIsl MK JIIOJCTBOM i
MIPUPOJIOI0, TIPU SKiH TMOBEIIHKA JIOJIEH Mae BIAMOBITATH MPHPOJHOMY IOPSIKY;
TapMOHISl Y JIFOJICBKUX B3aEMUHAX, TIPU SKiH KIFOYOBOIO € iesl 3T0/I1, KOHCEHCYCY.
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Ceped ocHo6HUX O03HAK mMPAOUUINHO-36UYAECEOI NpAGosol cim’i moxcna
GUOKpeMUmMU MAaKi:

— Oominytoue 3HayeHHs: 8 cucmemi gopm (Odicepen) npasa nocioaroms 36uvai i
mpaouyii, wo HocAMb, AK NPAGUIO, HENUCAHUU Xapakmep 1 nepeoarmvcs 3
NOKONIHHA 6 NOKONIHHA,

—36uyai ma mpaouyii, Wo Marms BUCOKUL DIGeHb aApXaiuHOCMi, AGIAOMb
06010 cuHme3 OPUOUYHUX, MOPATLHUX, [0€ON0TUHUX NPUNUCIB, AKI CKAATUCS
icmopuyno, pezynioms GIOHOCUHU 6CEPEOUH] NeGHOI CRIIbHOMU, I GU3HAIOMbCS
deparcasamu,

— ¢y008a 81a0a Kepyemucsl i0ecio npumMupens npu 30iicHenHi npasocy0os;

— icmomue  3Hayewns 6 sKocmi  opmu  (Odcepena) npasa  Habysac
3aKOHOO0ABCMB0, NegHe 3HAUEHHS MAE CYO08Ull npeyeoeHm.

Tpaouuyiiine (0anexocxione) npago.

Tak sk TpagwuiiiiHe mpaBo maHye y kpaiHax Jlamexoro Cxoxy (Kwurait, SmoHis,
bipma, Kopest), #ioro, sk mpaBmio, iIMEHYIOTb OAIeKOCXIOHUM NPABOM, SICKPABUMU
MpeJICTABHUKAMK SIKOTO € TmpaBoBi cucreMu Kumaro Ta Hnowii. Kurtaiicbka
LMBITI3allis € OJIHIE 3 HAMBEIUYHINIKMX 1 HalicTapoaaBHimux Ha Cxoxni. JlepkaBa Ta
npaBo BuHUKIM B Kurai y I TrC. 10 H. €. 1 MPOTSITroM 3HAYHOTO TEePioay pPO3BHBAIHCS
IiJ] CUJILHUM BIUTHBOM (piJIocOChKUX BUEHBb JAOCHU3MY, KOH]YIiaHCTBA 1 jerizmy. Y
XX cr. B icTopii Kurato BinOyBanucs piski Ta 3HauHi 3MiHu. Cyuyache npaéo Kumaio
— Ie CKJIaAHWUH 3a 3MICTOM, OO0 €KTHBHO 3yMOBIIEHHH MacimTa® cBOOOIM, IO
BUpaXa€Tbcs, IO-TEplIe, uepe3 CHCTEeMY TpaJuliiHUX YSABIEHb MNPO TigHY
MOBE/IIHKY, IO TJIMOOKO YKOpPIiHMJIACS y CBIiJOMOCTI CyCHUIbCTBA, 1 MIATPUMYETHCS
CHJIOI0 MOpabHOI BIINIOBIJATBHOCTI Iepel CYCIUTBCTBOM; 1 TO-Apyre, uepes
CHCTEMY 3araJbHO000B’ SI3KOBUX (POPMAFHO BH3HAUYCHUX HOPM, IO IiATPUMYIOTHCS
cuolo JepxkasHoro npumycy'. Ha cyuacHomy erami mpaBoBa cuctema Kuraiichkoi
Haponnoi PecmyOmikn HOCHTH 3MINIaHMH XapakTep, SBIAIOYA COOOI0 ITO€XHAHHS
JTABHIX IPaBOBUX TPAJHUMIH 1 Cy4acHOTO 3aKOHOJABCTBA, 3aCHOBAHOTO Ha imesx
«colianizaMy 3 KHTAWChKOI CHEHU(IKO», a TaKOXK OKPEMHX pPHC PpPOMAaHO-
TepPMaHCBHKOTO TIpaBa.

Cnenudixa npaBoBoi cucremu Kwuraiicekoi Haponnoi Pecny0miku 3HaXomnTh
CBO€E BIZIOOpaKEHHsI 1 y OprasizaliifHo-QyHKIiOHAIBHIN MOOYA0BI CYZ0BOT CUCTEMH
wiei kpainn. [IpuMupnnBUiA XapakTep CyIOYMHCTBA, 3aCHOBAHUH Ha KOH(YIiaHCHKIi
KOHIIETIII] TPaBOPO3yMiHHS, MPOMOBXKYE BIUIMBATH Ha (DYHKIIOHYBAaHHS CYHOBOI
cucteMHu cy4yacHoro Kuraio, 1m0 3HaxOJUTh NPOSB Yy 3AIMCHEHHI NMpaBOCYAIs HE
TUIBKH CyJaMd, a W HapoOJAHUMH OPUMHPHHMH KOMICISIMH, IO € CBOEPiITHUMHU
HeO(DIITHUMU OpraHaMu «HAPOIHOTO MPABOCYIS», IO CKIAAy SKUX BXOISATH
CYCIIJIBbHI IPUMHUPHTENIl, OCHOBHE IIPH3HAYCHHS SKUX — BUPIIITYBATH Pi3HI KOHQIIKTH
B LUBUIBHUX CIOpaxX, HE3HAYHHX KPUMiHAJbHUX MOPYLICHHSX, a TaKOX 3 MUTaHb
K00y, CHaJKyBaHHS, )KHTJIOBHX 1 3eMeJIbHUX TTUTaHb>,

Ille omHMM NpeNCTaBHUKOM TPAIMIIHOIO JAJICKOCXIJTHOTO IIpaBa € npagosd

" Cannos A. X. CpaBHHTE/IbHOE TpaBoBeieHHEe (OCHOBHBIE TIPABOBBIE CHCTEMBI COBPEMEHHOCTH) : yuel. /
A. X. Canpos ; mox pex. B. A. Tymanosa. — M. : IOpuct, 2000. — 448 c.

2 Kymanun E. B. IOpunuueckas nonutuka u npasosas cuctema Kuraitckoit Hapommoit Pecriy6iuku : [Monorpadus] /
E. B. Kymanun. — M. : Hayka, 1990. — C. 83.
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cucmema Anonii. BnpomoBx JNEKiIBKOX CTOJITH CBOET icTopii, 10 cepeaunn XIX cT.
SAmonis ¢axtuuHo Oyna i307b0BaHA Bif 30BHIMIHBOTO CBITY Ta mepedyBana IIij
CyTTe€BUM BIUIMBOM KwuTaro, mo mo3Haumsiock # Ha il NMpaBOBOMY pPO3BHUTKY.
Busnauansaum B ictopii SAnonii craB mepiog 60 — 80 pp. XIX cT., moB’s3aHuii i3
OyprKya3HOIO PEBOJIIOLIEI0, [0 MpU3BENa J0 CYTTEBUX pePopM COLIANBHOTO,
CKOHOMIYHOTO, JeP)KaBHO-TIOJIITHYHOTO i NPaBOBOTO XapakTepy, 3a SKUX BIUIUB
KHTaWChKOT 17IC0NIOTI] Ha AIMTOHCHKHUI CBITOTIISA TIOYAB IBUIKO 3MeHIIyBatucs. [Ticns
Jpyroi cBiTOBOI BifHM SIOHCHKE MPABO 3a3HANO CYTTEBUX 3MiH MiJ 3HAYHUM
BIuMBOM TipaBa Criomydenux IlItatiB Amepukn. CydacHe STIOHCBKE TIPaBO 32 CBOEIO
CTPYKTYpOIO Haraaye 3axifiHe, ajie BOJHOYAaC BOHO i€ y CBOEMY BIIACHOMY
TpagULiHHOMY KyJIBTYPHOMY CEPENOBUIII, SIKe (OPMYBAJIOCS CTONITTSIMUA B yMOBax
BIJICYTHOCTI TPHBAJIMX KOHTAKTIB 13 3aXiJHOIO KyJibTyporo. lle mpuBoauts 10
BUCHOBKY TIpO Te, W0 3a MOAIOHOCTI Mojenedl mpaBa TNpaKkTUKa HOro
(QyHKIiOHYBaHHS Ta peaNizalii icTOTHO BipisHsatoThea'. Lle mimTBepmKyeThCH I
TIOMINPEHOI0 MPOILEYyPOI0 IPUMHUPEHHS Y cepi 3AIHCHEHHS IPaBOCy IS

3euuacee (aghpurkancoke) npago.

[Tix TepMiHOM «38uyacse (agppurancvie) npagoy, K NPaBUIO, MAIOTh Ha yBasi
TpaAWIIHHAN THII TIpaBa, SKHUi iCHyBaB y aQpHKAHCHKHX HAPOJIB IO iX KOJNOHi3amii.
IToctynoBo mpaBo adpukaHCHKUX KpaiH Oyjio copmMOBaHE Ha OCHOBI TUIEMIHHUX
TpaauIii 1 3BUYAIB, IpaBa €BPOINECHCHKUX METPOIIOJIN Ta Cy4aCHUX MPABOBUX HOBEIL.

Le miaTBEPIKYETHCS 2eHE3UCOM NPABA APPUKAHCHKUX KPATH:

1. Etan 3Bu4aeBoro a)puKaHCBKOTO IIpaBa, IO SBISUIO COOOKO CYKYITHICTbH
HEMUCAaHUX TIPABWII, SKi MEPEJaBAIMCA YCHO 3 IOKOJIIHHSA B TIOKOJIHHSA, AisUIO B
Mekax OOIIMHH, BioOpaXkaao CXMIBHICTB IO CIUIBHOCTI, IParHeHHs 3a0e3MeunTn
€ITHICTb, 3TYPTOBAHICTH COIIAIBHOI TPYNH, IOMIHYIOYHM OyJI0O BCTAaHOBIJICHHS
3000B’s13aHb WICHIB COIliyMy, a HE 1X Cy0’€KTHMBHHMX IpaB. ¥ 3BHYAE€BOMY IpaBi HE
OyI10 HiTKOTO PO3MEXyBAaHHS HOPM IIpaBa i MOpaJli, TOMy IIpH BHPIIIEHHI COIialbHIX
KOH(ITIKTIB Ha/laBaJI TIepeBary IporeaypaM IpUMHAPEHHS.

2. Etan KOJOHIaNbHOTO pPO3BUTKY 3BHUYA€BOrO IpaBa 1 BIUIUBY Ha HBOTO
OCHOBHHX IIPaBOBUX CiMeH. Y mepion KOJIOHIaJbHOTO MpaBIiHHSA copMyBamacs
IOyaliCTHYHAa CHCTeMa IIpaBa, IO BKJIOYajla IpaBO (POMaHO-TePMaHCBKE abo
aHTJIChKE), BBEICHE METPOIOISIMU, 1 3BUYAEBE TPABO aPPUKAHCHKHUX CYCHIIBCTB.
[HO3eMHE TIpaBO OXOIUTIOBAIO aAMiHICTPAaTUBHO-TIPABOBi, TOProOBi, KPHUMiHAJIBHO-
MPaBOBI BiTHOCHHHU, y cdepi aii 3BUYAEBOrO TMpaBa 3aJUIIANNACT MUTAHHS
3eMJICBOJIOJIIHHS, CIMEWHI Ta CIagKoBI BiJHOCHMHH. BrpoBalkeHHs IpaBa
MeTpomoniii B KpaiHax AQpUKH 3IIHCHIOBAJOCS CHEUialbHUMH JEKpeTaMHu Ta
3aKOHAMH KOJIOHIAIBHOT KpaiHH 1 3aCTOCOBYBAJIOCS y BU3HAYCHIH Mipi.

3. Etan He3ane:KHOTO PO3BHTKY, TOOTO eran (OPMYBaHHS CyYacHHX IPABOBHX
cucteM adpukaHchbkux KpaiH (3 60-x pokiB XX cr.). OCHOBHI HampsMu MPaBOBOTO
PO3BHTKY B yMOBax NOOYIOBH HAaliOHAIBHOI HE3aJIeXKHOCTI CIPSIMOBaHI Ha
NOMOJIAHHA KOJOHIAIPHUX HAaIlapyBaHb, OOMEXKEHHS pPETYJIIOIOUOr0 3HAYCHHS
MPaBOBOTO 3BHYAI0 Ta PO3MIMPEHHS 3aKOHOAABUYOTO PETYIIOBAaHHS CYCHUIBHHX

! HauionasipHi Ten/IeHILii Ta Mi’KHAPOIHUIA 1OCBi/| CyuacHOTo mpaBoposyMinns : [Monorpadis] / [10. C. lllemuryuenxo,
H. M. Onimenxo, O. B. 3aituyk Ta in.] ; 3a 3ar. pex. H. M. Onimenxo. — K. : FOpuanuna nymka, 2013. — C. 414.
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BITHOCHH.

Mna oinvuwocmi cyvyacHux agpukanHcbKux 0eprHcas XapakmepHuMu € maki
meHoOeHuii:

— mpoBeicHHsT YHi(ikaiii 3BHYA€BOro MpaBa Ta BiIMOBAa Bill pO3IpiOHCHHS
mpaBa;

— MPOBEJCHHS 3aKOHOAABYOI JisITBHOCTI;

— BKJIIOYEHHSI YMHHHX 3BHYAiB JI0 Taly3eBUX KOJEKCIB Ta iHIIMX HOPMATUBHHX
aKTIB;

— 3aM03WYEHHSI HOPM  3000B’SI3aJIBHOTO, TOPTOBOTO,  &JMIiHICTPATUBHOTO,
KPUMIHAJILHOTO Ta IHIIWX Taily3eil MmpaBa BiJl KOJHMIIHIX METPOIIOJIiN NPU CTBOPECHHI
HaIlOHAJILHUX KOJEKCIB;

— (opMyBaHHS ~ 3aralbHOTEPUTOPIANIHOTO  TpaBa,  CTBOPEHHS  €JHHOI
HaI[IOHAJIbHOI TPAaBOBOi CHCTEMH B MeEXaX CBO€l TEPUTOPIl CTAN0 MOXKIHUBUM i
HEOOXiZTHUM B yMOBax JIeKoJoHi3amii kpain Agpuku tTa Mamarackapy;

— 30epekeHHS BIIMIHHOCTEH MiX MPaBOBHMH CHCTEMaMH KpaiH, IO MEePexKHIH
KOJIOHIQJIbHY 3aJICXKHICTh PI3HUX METPOIOJii (KpaiH poMaHO-repMaHChKOTO MpaBa Ta
Anrmii) .

Otxe, CydacHHH CTaH MPaBOBOTO PO3BUTKY AQPHKM MOXHA OXapaKTepH3yBaTH
SK BaXKWH TMEpexiiHM{ mepiof; BU3HAYEHHS LUIAXY 1 3aco0iB B3aEMOAIl ABOX
MPaBOBUX TPAJUILINA — €BPOIEHCHKOI 3aKOHOAABUO-TIPEICICHTHOT Ta a(pUKaHCHKOT
3BHYA€BO-IIPABOBOI.

TakuM 4MHOM, I0pUANYHA KapTa Cy4acHOTO CBITY NPEJCTaBIECHA PI3HOMAHITTAM
MPaBOBHX CHCTEM, IO NPU CXOXKOCTI IX XapakTEPHHUX PHUC THUIONOTIZYIOTHCA Y
IpaBoBi CiM’1, SKi # € BiJOOpaXXEHHAM 3araJbHOTO, OCOOJIMBOTO Ta YHIKAIBHOTO Y
NpaBoOBill  milficHOCTI pi3HMX KpaiH cBity. CydacHumii TpaBOBHII PO3BHUTOK
BiIOYBaeThCS B yMOBax IMpolieciB rioOamizalii, ski OXOHwid pi3Hi cdepu
CYCHIIBHOTO XHUTTA. [ 100ami3amis CydacHOrO CBITOBOTO CHIBTOBApHCTBA y MPaBOBiit
chepi crpuse (HOPMYBaHHIO €IMHOTO IPABOBOTO IIPOCTOPY, IO MEBHUM YHHOM
«CTHpa€E KOPJOHW» MDK HAlllOHAJIILHUM IMPABOBUMHU CHCTEMaMH SIK OZHI€l MpaBOBOL
ciM’i, Tak I HaBiTH Pi3HUX, IEPII 3a BCE, 3aBASKH PO3BUTKY MIXHAPOJHOTO IpaBa,
(GYHKIIOHYBaHHIO MIKHAPOTHHAX OpraHi3amiil 1 MbKAepKaBHUX 00’ €THaHb.

KoHTpoJbHi nuTaHHs:

1. Po3kpuiiTe NOHSTTS Ta O3HAKU IIPABOBOI CUCTEMH.

2. OxapakTepu3ylTe CTPYKTYpy Ta BKaXIiTh €JIEMEHTU NIPABOBOI CUCTEMH.

3. BkaxiTe KpuTepil TUHONOTIi MPaBOBUX CHCTEM Ta OKPECIHiTh, SIKi MPaBOBi
ciM’T CKITaal0Th Cy9acHy IOpUANYHY KapTy CBITY.

4. 5lke icTOpWYHE JDKEpEN0 Ta TEpiomd PO3BUTKY POMaHO-IePMaHCHKOI
MIPaBOBOI CiM’1?

5. Ha3BiTh 03HaKM pOMaHO-T€pPMaHCHKOI IIPaBOBOI CiM 1.

6. OxapakTepusyiite cucteMy (GopM (JKepen) IpaBa POMaHO-IepPMaHCHKOI
paBoOBOI CiM 1.

7. 1o € icTOpMYHAMH BUTOKAMH aHTJIO-aMEPHKAHCHKOI IIPaBOBOi CiM’1?

! Ckaxyn O. ®. Teopis nepkas i npasa : miapy4. / O. ®. CkakyH ; mep. 3 poc. — X. : Koncym, 2006. — C. 644.
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8. BusHauTe CTpyKTypy IpaBa aHTJI0-aMEPUKAHCHKOT TIPaBOBOT CiM’1.
9. HaBenitTs OCHOBHI 03HAaKH Ta (GOpMH (Keperna) MyCyIbMaHCHKOTO IIpaBa.
10. Po3kpuiiTe TUIIOJIOTIYHI O3HAKU TPAIHUIIIIHHO-3BUYA€BOTO IIPaBa.
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Vocabulary

aJIMiHICTpaTHBHA BiANOBIAaIbHICTh — administrative responsibility

aKT TJIyMaueHHs HOpM nipaBa — act of interpretation of legal rule

aKTH peanizamii Cy0 €KTMBHHX IIpaB Ta IOPUANYHHX OOOB’s3KiB — act of
realization of subjective rights and legal duties (liabilities, obligations)

aHapxivyHa KOHIIETIis — anarchic conception

aHIJI0-aMepuKaHChbKa TpaBoBa ciM’st — Anglo-Saxon subgroup

aHTHUIEMOKpaTHYHa (opMa JepkaBHOTO pexumy — non democratic form of
government

BUAM TIyMadeHHs — kinds of interpretation

BU3HAHHA — recognition / acceptance

BukoHaHHs — effectuation / fulfilment

BUKOPUCTAHHS — USE

BUMOTH TPaBWIBHOTO 3acTOCyBaHHA HopM mnpaBa — demand of correct
enforcement of legal rule

BiZIMOBiAANBHICTH — responsibility in law

BHyTpimHi ¢yHKIIT — internal functions

rany3s npasa — branch of law (jurisprudence)

rapanrTii npaB, cB000J i 000B’A3KiB rpoMaassHuHA — warranty of rights, freedoms
and obligations of citizens

rinore3a — hypothesis

nanekocxinue npaBo — family of the laws of the Far East

nemnikro3natHicTs — delictability

JeMoKpaTiuHa (hopma JepikaBHOTO peskumy — democratic form of government

JIep’KaBOTBOPEHHs — state creation (making)

JoKepena mpaBa — sources of law

JMUHAMIYHI eJIeMEeHTH TpaBoBoi cucteM — dynamic components of the legal
system

aucnosunis — disposition

JUCIMILTIHAPHA BiIIOBINaMBbHICTE — disciplinary responsibility

nie3aTHICTh — capacity / capability

Jist HOpMAaTHBHO MPABOBHX aKTiB y 4aci, IPOCTOpi Ta 3a KOJIOM 0cib — operation
of law in time, in space and in the scope of persons

JIOTPUMaHHS — observance

ecteTHyHi Teopii — aesthetic theories

3aKOH — law

3aKOHHICTh — legitimacy

3aKOHOAABYMi Tpouec — lawmaking process

3aKOHOTBOpPUicTh — lawmaking

3aco0u MpaBoBOTO perymoBanHs — means of legal regulation

3BHYaeBe appukanceke npaso — African customary law

3BHYaifHa paBoMipHa mosefinka — ordinary (habitual) legitimate conduct / good
behavior

3710BKMBaHHS paBoM — abuse of law (legal right) / misuse of a right
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3no4nH — offence

3MicT mpaBoBigHOCHH — concept of legal relations (relationships)

3oBHimHI QyHkmii — foreign (external) functions

IHKOpIopallis — incorporation

IHTerpaTUBHUM MiAXin X0 pO3yMiHHSA IpaBa — integrative approach of law
understanding

KJIACH4YHAa TeoJioriuHa Teopis — classical theological theory

koauikarnis — codification

KOHcoigamis — consolidation

KOHCTHTYIIii{Ha BiINOBiaIbHICTB — constitutional responsibility

KOH(OpPMICTChKa (MIPUCTOCOBHUIIbKA) MTOBEIiHKA — timeserving behavior

KOHIIEeTIIi] nep>xaBu — conception of the state

KpUMiHaJIbHA BiAMOBIJANBHICTH — criminal responsibility

MapriHanbHa MoBeJiHKa — marginal behavior

MapKCHCTChKa (MaTepiaTicTHIHa) Teopis — Marxist (materialistic) theory

MaTepiajgbHa BilMOBiAaIbHICTh — material responsibility

MartepiaibpHe npaBo — law of substance (rights) / material right

MeTo[ Teopii repkaBu Ta mpasa — method of state and law

METOJIU TpaBoBoro peryitoBanHs — method of legal regulation

METOI0JIOTis Teopii Aep>kaBu Ta mpasa — methodology of state and law

MeXaHi3M IIPaBOBOTO PETyMoBaHHSA — mechanism of legal regulation

MDKHapOJIHO-TIpaBOBa  BIANOBiAaNbHICT — international responsibility /
responsibility under international law

Midoiorigna Teopis — myth(-ological) theory

MOHapxiuHa (opma JepkaBHOTO NpaBiiHHA — monarchic form of government
(monarchic government)

MyCyJIbMaHCBKe MpaBo — Muslim law

HaCWJIBHHITbKA Teopis — theory of violent

HEOCHOBHI QyHKI1ii — minor functions

HeodiniitHe TirymaueHHs HOpM 1paBa — unofficial interpretation of law

HOopMa mpaBa — legal rule / standard / norm of law

HOpMaTHBHA MOBE/IiHKa — normative behavior

HOPMaTUBHHUI JOTOBip — normative contract

HOpPMAaTUBHO-TIPABOBHIA akT — normative (statutory) legal act

00’exTH npaBoBigHOCHH — object of legal relation(s)

00’ekTHBHE MpaBo — objective law

00’€KTUBHO TIPOTHUIIPABHA TTOBeIiHKa — objective unlawful behavior

oprasiyHa Teopis — organic theory

OCHOBHI TeOpii BUHUKHEHHS AepkaBu — main theories of the development of the
state

ocHOBHI ¢yHKIIT — main (basic) functions

odimiiiHe TIrymMadeHHs HOpM 1paBa — official interpretation

OXOpPOHHE (3aXHCHE) IpaBo — protective law

narpiapxanbHa Teopis — patriarchal theory

miaranysb mpasa — subsector of law (jurisprudence)
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Mi3aKOHHUI HOPMATHBHO-TIPAaBOBHIL akT — subordinate legislation

TiICTaBy IOPHIMYHOT BiIMOBiAIBHOCTI — reason for responsibility in law

miaxin go po3yminas npasa — law understanding approaches

MO3UTHBICTCHKMI MiAXiZ 10 pPO3yMiHHsS mpaBa — positive approach of law
understanding

MO3UTUBHA (TIEPCIIEKTHBHA) — positive (perspective) responsibility in law

MOHSTTS Ta 03HAKM JiepkaBu — conception and features of the state

HOpiBHAIBHE NTpaBo3HaBCcTBO — Comparative law

npaBoBa akcioma — axiomatic legal proposition

npaBoBa jiepkaBa — lawgoverned (constitutional) state

npaBoBa gokTpuHa — legal doctrine

npaBoBa KynbTypa — legal culture

npaBoBa nosejiinka — legal behavior

npaBoBa cBizmomicTh — legal conscience / legal consciousness

npaBoBa cuctema — legal system (frame)

npaBoBa cim’s — family of the laws

mpaBoBe peryiroBanHs — legal regulation (control)

npaBoBUif BB — legal influence

npaBoBui 3Bn4aii — legal custom

npaBoBHH 1HCTUTYT — legal institute

paBoBHiA koMInteke — legal complex

npaBoBui npeneneHT — law of precedent (practice)

MpaBOBHIA cTaTyCc 0coOu Ta rpoMasiHiHA — legal status of a person and citizen

npaBoBifgHOcHHE — legal relations (relationships)

TpaBOBCTaHOBIIOOYA (YHKIIA — legal constituted function

MpaBo3acTOCOBHUH akT — act of enforcement

mpaBo3acTtocyBaHHs — enforcement (of law)

npaBo3axucHa QyHKIisI — remedy function

npaBo3aatHicTh — (legal) capacity / passive capacity / competence

mpaBoMipHa moBefiHka — legitimate conduct / good behavior

IpaBOMipHA IIOBEIiHKa MpariBHMKa nomimii — legitimate conduct / good
behavior of a police officer

mpaBonopymenas — offence / delict / wrong / trespass / delinquency /
transgression/ breaking of the law

npaBopeaiizamiiina Gynkiis — legal realization function

npaBopo3yMiHHA — understanding of law

IIpaBOCY0’ €KTHICTH — personality

HpaBOTBOPUICTE — lawmaking

MpeaMeT MPaBOBOTO PEryItoBaHHS - subject of legal regulation

IIpeAMeT Teopii AepxkaBu Ta mpasa — subject of state and law

npe3ymIii — assumption / implication / inference / presumption / supposition

npetoauwis — prejudice

IIpuUBaTHE IpaBo —private law

NPUHIUIH IIpaBa — principles of law

TIPUHIIMITY IOPUIUYHOT BiAMOBIAanbHOCTI — principles of responsibility in law
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MIPUPOJTHO-TIPaBOBa Teopist — natural legal theory

IPUPOTHO-TIPABOBHH MiAXiM M0 po3yMiHHA mpaBa — natural legal approach of
law understanding

npocTymnok — administrative violation

MPOTEKTOPAT — protector

npouecyaibHe mpaBo — law of procedure

rcuxosiorivyHa teopis — psychological theory

my6miuHe mpaso — public law

peadizaiist HopMm nipaBa — realization (enforcement) of law

perynsaTuBHE npaBo — regulatory law

pemiriitHa Teopis — religious theory

pecmyOikanchka Gopma nepskaBHOTO TIpaBiiHHs — republic form of government

pOMaHO-repMaHChKa IpaBoBa ciM’si — Romano-Germanic subgroup

caHkisg — approval / sanction

cucreMa 3akoHOAaBcTBa — legislative system

cucrtema npasa — system of law

cucTeMaTu3allis 3akoHoAaBcTBa — legislative systematization

CKJIaJ TIPaBOBITHOCHH — composition of legal relations

CKJIaJl TpaBOMIpHOI mMoBemiHKH — composition of legitimate conduct (good
behavior)

colfiajbHa BiIIIOBINaNbHICTE — social responsibility

colianpHa Jiep)kaBa — social state

comianbHa QyHkuis — social function

COIiaTbHO-TIPaBOBA aKTUBHICTH — social and legal activity

COIIONIOTIYHMN MiAXig 10 po3yMiHHA mpaBa — sociological approach of law
understanding

croco0u TIlyMadeHHS HOpPM IIpaBa — interpretation means of legal rule

cTajil 3acTOCyBaHHs HOpM TipaBa — stages of administration of law (enforcement
of legal norm (rule))

cTamii mpaBoBOTO perymoBaHHs — stages of legal regulation

cTamii IOpUIMYHOT BiIOBIqabHOCTI — stages of responsibility in law

CTaTHYHI eJIEMEHTH IPaBOBOI cucTeMHu — static components of the legal system

CTpyKTYypa mpaBa — structure of law

Cy0’exTH IpaBOBiTHOCHH — subject of legal relation(s)

cy0’ekTHBHE ITpaBo — subjective law

cy0’ekTHBHI IIpaBa — subjective rights

CycniIbHO eKoHOMIYHa opmartist — social (public) economic formation

CYTHICTB JIepKaBH — state essence

CYTHICTB paBa — law essence

Teopis rodanizarii — theory of globalization

Teopis eNiT Ta eniTapHoi neMokparii — elitist theory of democracy

Teopis iHnecTy (KpoBo3MimieHHs) — incest theory

Teopis KoHBepreHIii convergence theory / theory of world systems

Teopist MonepHisaiii — theory of modernization

Teopis TUTIOPaNTiCTUYHOT 1eMoKpartii — pluralist democracy theory

315



Teopis conigapusmy — solidarity theory

TeXHOKpaTH4Ha Teopis — technocratic theory

TUIH JepkaB — state models (types)

THUIK IPABOBOTO peryitoBaHHs — types of legal regulation

THUTIOJIOTIsI PaBOBUX cHcTeM — types of legal system

TIyMaueHHs HOPM TIpaBa — interpretation of norm (the law / a rule)
ToTajiTapHa Teopis — theory of totalitarianism

yroJ031aTHICTE — contract-making power / contractual capacity
YHITapHa Jiep)kaBa — unitary state

YHisl — union

(ammcTcrka KoHIenis — fascist conception

(deneparis — federation

(ikuii — fiction

(dopma gepkaBHOTO npaBiiHHs / pexxumy — form of (state) government
(dopma mepxkaBHoro ycrpoto — forms of political regime / forms of organization
dhopmu nepkaBu — forms of state

¢ynkuii nepxasu — functions of the state

¢ynkmii npasa — law functions / functions of law

(dyHK1i Teopii nepxasu Ta npasa — functions of state and law

¢$yHKUii TopuaAnIHOI BignoBigaapHOCTI — functions of responsibility in law
mMBimizanisg — civilization

LUBIIBHO-TIPABOBA BiAMOBIaIBHICTB — civil responsibility

1iai TmyMadeHHs — aims of interpretation

niHHicTh mpaBa — worth of law

opUIUIHUE 000B’ 130K — duty / liability

IOpUAMYHUE cKiaj mpaBomnopyuieHHs — legal composition of the offence
ropuanyHi dakTn — legal facts
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