IIpuHUUD cnpaBeJIMBOCTI B NPaBOTBOPYiii AisibHOCTI
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JocnimkenHs mpobieM MpaBOTBOPUOCTI Ma€ BAXKIIMBE 3HAUECHHS, OCKUIBKH caMe
BiJl TOTO, HACKUIBKU SIKICHO 3[IHCHIOETBCS MPaBOTBOPYHMI IpOLEC, 3aleKUTh CTaH
3aKOHOJABCTBA, PIBEHb HOTO JOCKOHATOCTI Ta €(peKTUBHICTH Aii MPaBOBOI CHCTEMHU
Jep)KaBU. Ineanmu NpPUPOAHOTO TpaBa 4Yepe3 IPaBOTBOPYICTh BTUIIOIOTBC B
MOJIOKEHHSIX HOPMATHBHO-TIPABOBUX aKTIiB Ta CTAalOTh MiAIPYHTSAM IO3UTHBHOTO
mpaBa, 00 (YHKIIOHYE y BHUIVISAI HALllOHANBHOTO 3aKOHOJAaBCcTBa. Tomy came
MPaBOTBOPYICTh SIK MpOIlEC TBOPEHHA HOPM IpaBa HHHI IepeOyBae B LEHTPI yBaru
CYCIINBCTBA M Jiep)KaBH Ta € NPEAMETOM MOCTI/PKeHHs OaraThOX IMPaBO3HABIIB Ta
¢inocodiB, AKi HaMararoTbCd OCMHCIUTH HPHPOAY NBOro (eHoMeHa. Bim Mipn
aJeKBaTHOCTI TAaKOTO OCMHCICHHS 3aJISKHTh 1 e(eKTHBHICT pedopMyBaHHS
CYCIIIBCTBA 3arajoM, 1 YCHINIHICTh NMPOBEIEHHS INPaBOBOi pedopMu SK CKJIATOBOL
YaCTHHH TpaHC(OpPMAIiIHHUX POIIECiB 30KpeMa.

CrnpaBemMBICTh - KOMIUIEKCHHH  (iTocO(CHKO-TIPaBOBUH  KOHLENT, IO
XapaKkTepHu3ye KOHKPETHO-ICTOPHYHY TapMOHIIO MTPABOBHX IIHHOCTEMH, sSKa BimoOpakae
peanbHy DPIBHICTh TPOMasSH y IpaBax i cB0OOJax, OpraHi3alilo Ta (yHKIIOHYBaHHS
CyCHUIBCTBA 1 JEp:KaBM Ha MPABOBHX 3acagax, OXOIUIIOE, TaPMOHI3YyE€ BCi CTOPOHH
OyTTs mpaBa - BiJf HOTo poJIi B CTBOPEHHI Ta 0OrOBOPEHHI 3aKOHY 1O peani3amii ioro
HOPM B IOpUANYHIN mpakTui [ 1, c. 457].

B OCHOBI CTAQHOBJICHHS KOHLENTY CIPABEIMBOCTI JICKHTh B3a€MOBIUIMB
MapajurM TPUPOTHOTO TPaBa, JNEMOKPATIl, IHAMBIAYaNiCTCHKUX 1 JIOEpaTiCTHUHUX
BYEHb Ta (PyHIaMEHTaJIbHA MOXKIIUBICTh IX CHHTE3Y B (izocodcrko-TpaBoBili cdepi, a
TAKOX B33aEMOJis 1X NPHHIMIOBHX IOJIOKEHb B IIpaBi Ta B iHCTHTYyasi3amii OCHOB
IIpaBOBOI Jepxasu [2, c. 209].

TlepeBaxkHa OiNMBLIICTH CYHNEpPEYHOCTEH, IO MAlOTh OYTH IOJONAHI y Ipoleci
IIPABOBOTO PETYIIOBaHHS, KOHCTUTYIOIOTHCS CaMe B CYCIUIBCTBI, SIKE€, BiJUyBIIH IIE€BHI
MPOTIMHH B 3aKOHOJABCTBI a00 JONATKOBI IMOTpeOM B HOPMATHBHO-TIPABOBOMY
peryJroBaHHI, MPUBOIUTE Yy [Iif0 MeXaHi3M mpaBoTBopuocTi. IlinTBepmkeHHIM i€l
TE3W € HASBHICTh y TpaIIX MPOBITHUX BITYN3HSHUX MPABO3HABIIB YMMANOI KiTBKOCTI
MPUKJIAAiB, KOJH MPAaBOTBOPYI MPOIECH PpO3TISNAIOTh caMe IiJ KYyTOM 30pYy
CyCHUIBHUX TpaHC(OpMAIliif, TMPOIECciB AeMOKpaTh3alii, crenudiku mepexiTHux
CyCHUIBCTB, HEOOXimgHOCTI  (opMyBaHHS  €(EeKTHBHOI CHCTEMH MPUHIIMIIIB
paBoOTBOpYOi AisuibHOCTI [3, ¢. 97].

3a UX YMOB KOHIIENTYalbHHX CXEM, [0 OPIEHTYIOTh Ha JIEIIO BY3bKE PO3YMiHHS
MIPAaBOTBOPYOCTI SK 3aco0y peaiizamii MOJITUYHMX ILijiei, € BOUYEBHIb HEIOCTaTHHO.
Bunrnkae notpeba y ¢inocodcbkux minxonax, ski 0 Aanyd MOMXIIMBICTH PO3IIISIaTH
MIPABOTBOPYICTb SIK OCOOJIMBY PEAIBHICTD, III0 MAa€ CKIAIHY CTPYKTYPY 1 BIACHY JIOTIKY
(YHKLIIOHYBaHHS Ta PO3BUTKY. TOMY OCMHCICHHS MeXaHi3My peanizauii HpUHIHITY
CIPaBeIMBOCTI Y MPABOTBOPUil TIsNIBHOCTI € OMHUM i3 Ha3pinux 3aBaaHb (imocodii

pasa.
HoBiTHill eTanm po3BHTKY HAayKOBHX JOCTIIPKEHb CIIPABEUIMBOCTI SIK IPHHIUILY
MIPAaBOTBOPYOCTI XapaKTEPHU3YETHCS MEPEXOTOM BiJ TTO3UTHBICTCHKOT 710

eK3HMCTCHIiaIbHO-()eHOMEHOJIOTYHOI ~ KOHIeNIii mnpaBa. Jns sKOi XapakTepHO
OCMUCIICHHSI CIIPABEIIMBOCTI SIK (DOPMH JIFOICHKOTO CIiBiCHYBaHHS, KpUTEpiil sKoOi
BOayaeThcss B CK3WMCTCHINI SK BiJbHIA caMopeamizaiii JIFOAWHH, [0 BHUMarae
CIIPaBKHBOT'O TIpaBa.
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Jlns BITYM3HAHMX KOHLEILIN CIPaBeIMBOCTI XapaKTepHUIl 3B’A30K 3 peliriiHo-
MOpaJbHUMH 3acajaMu. IM BIacTHBE B3a€MOIPOHUKHEHHS MpaBa i Mopaii. TyT mpaBo
OTOTOXKHIOETBCS 31 CIPaBEMIMBICTIO HE TUIPKM Ha PiBHI IOBCSKAEHHOI NPaBOBOL
KYJIBTYpH, ajie i Ha piBHI mpodeciiHoi TpaBoBOi KyIbTYpH.

CyyacHa ¢inocodcbko-paBoBa pediekcisi CIpaBeUIMBOCTI € Ppe3ylbTaToM
IUCKYpCY, B MeXax SKOTO 3IIHCHIOEThCS TPOLEC B3aEMOJIi PI3HOMaHITHUX
KOTHITUBHUX  CTpaTerii ocArHeHHA 1ii CyTHOCTi. BoHa  XapakTepH3yeTbcs
BHOKPEMJICHHSIM  HACTYIIHUX B3a€EMO3AICKHHX  BIACTHBOCTCH  CIPaBEIIMBOCTI:
IUTIOpalTi3M,  0araTOBUMIpHICTB,  B3a€MO3YMOBIIEHICTh ~ KOHIENIi  mpaBa i
CIIpaBeIMBOCTI, 3aJIXKHICTh KOHIIEMIIII1 CIIPaBeIMBOCTI B/l IIEBHOTO 00pa3y JIFOIHHH,
CIIpaBe/UIMBICTh SK Mipa CIIBBIZHOIIECHHS CBOOOAM i PIBHOCTI, CIIPaBEIUIMBICTD SIK
yMOBa camopeaii3zanii i aBToHoMiI ocobucTocTi Ta ixHmi [4, c. 83].

IIpoGmemMaTnKy TpPaBOTBOPYOCTi, HE3BaKAlOUM Ha II 3HA4YCHHsS, JOHHHI He
BUOKPEMJICHO SIK CaMOCTiMHHMH mpenmer (inocoCchbKO-IpaBOBOro ocMucieHHs. Ha
Cy4yacHOMY €Tall CIOCTEpIraeThCsl AUCKYCIHHICTH IOAO0 BU3HAYCHHS IOHATTS,
CYyTHOCTI W T€HEe3W NpPaBOTBOPYOCTi, MPO INO CBIMYUTH ICHYBaHHSA PI3HOMAHITHUX
MOTJSAMIB 1 TMiOXOAIB Ta BIACYTHICTH LUTICHOI, 1HTEIPaTUBHOI  KOHLETLIi
MIPaBOTBOPYOCTI.

TakuM dYHHOM, MOXHa KOHCTaTyBaTH HAasSBHICTh HarajlpHOi HEOOXiAHOCTI
KOMIIJIEKCHOTO OIIpalfOBaHHA peaii3alii NpUHLIUIY CIPaBEAIMBOCTI B NPAaBOTBOPUIH
chepi. AKTyaJbHICTh OCMHCIICHHS €(QEKTHBHOI MOZENi IIPaBOTBOPYOCTI B yMOBax
MEPEXiTHAX CYCHIIBCTB.
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«I'pouroBe 3000B’A3aHH» SIK KATEropisi MPOBaI:KeHHs Y cpaBi mpo
0aHKPYTCTBO

Tumenko FO.B., KaHIuIaT OPUANYHUX HAYK, AOLEHT Kadeapu TOCHOAapCHhKO-
npasosux aucrumutia HHITIT HABC

Bu3sHaueHHs 03HAK HEIUIATOCHIPOMOYKHOCTI OOP)KHUKA MA€ BaXKJIMBE 3HAYCHHS JUIS
3’siICyBaHHsI HasBHUX IIZICTaB JUIS TOPYIICHHsS CIpaBu Npo OaHkpyrcTBo. OnHi€Ero i3
CKJIQIOBUX €JIEMEHTIB IHINIIOBaHHS TPOBA/DKEHHS Y CIpaBi Npo OaHKPYTCTBO €
IpOIIOBE 3000B’sI3aHHS.

IMoHATTS «TpoIoBe 3000B’I3aHHM» € KaTeropiero 0araTbox rayyseil mpasa, TaKuX
SK LHUBIIbHE, rocnojapchbke, (iHaHcoBe, TpyaoBe Tomlo. CyTHICTH IIOTO TOHSTTS,
HE3aJIeKHO Bijl XapakTepy NMPaBOBiIHOCHH, B SKUX BOHO BHHHUKAE, 3BOJUTHCS 10 TOTO,
10 TPOIIOBHM 3000B’I3aHHSAM € MTPABOBITHOIICHHS, B SKOMY OJIHA CTOPOHA (OOPIKHHK)
3000B’s13aHa CIUIATHTH [EBHY I'POLIOBY CyMY Ha KOPHCTb IPYroi CTOPOHH (KpeauTopa),
a KPeAUTOp Mae IpaBO BUMaraT Biji OOp)KHHMKa BHKOHAHHS Horo o6oB’si3Ky. I Bike B
3aJIeKHOCTI Bil MiJCTaBM BUHHUKHEHHS LHOTO 3000B’s3aHHS (IIMBLIBHO-IIPABOBHIA
JIOTOBIp, TPYIOBHI KOHTPAKT, MOAATKOBHI 000B’5I30K) MOXKHA
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