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Abstract
The relevance of the study, given the law enforcement practice of the courts of Ukraine and the case law of the

European Court of Human Rights, based on the coverage of standard decisions, lies in identifying some errors
in the pre-trial investigation. Further, the study disclosed the issues related to the observance of human and
civil rights and freedoms during the surveillance. The purpose of the study is to identify the main reasons
for recognising the evidence obtained during covert investigative action as inadmissible in the course of the
trial. The methodological basis of the study is a comparative legal method based on the evaluation approach, a
formal legal (dogmatic method, analysis and synthesis. The study highlights individual papers in the context
of the issue under consideration, which allowed disclosing the content of each of the areas and tracing their
relationship. Based on the review of judicial practice and decisions of the European Court of Human Rights, the
main reasons for declaring evidence inadmissible are presented and substantiated. In addition, individual court
decisions on non-compliance with constitutional human rights and freedoms during such a covert investigative
(search action as surveillance are summarised and characterised. It was proved and argued that authorised
bodies that have the right to authorise surveillance must comply with the norms of the European Convention on
Human Rights. It is determined in which cases the court may recognise evidence obtained during surveillance
as admissible. The ultima ratio principle, which guarantees the observance of constitutional human and civil
rights and freedoms during pre-trial investigations, is highlighted separately. A personal opinion on each of the
analysed decisions is formulated, considering national and international legislation. The practical value lies in
the fact that the results of the study allow the prosecution to avoid mistakes during the collection of evidence
in criminal proceedings
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Introduction

The issue of ensuring the constitutional rights and free-
doms of a person and citizen during the surveillance
is one of the urgent problems of pre-trial investigation
because the evidence that is collected during this covert
investigative (search) action (hereinafter - CI(S)A) is often
recognised inadmissible by the court. In particular, this is
stated in the generalisation of the case law of the Court of
Cassation and in the decisions of the European Court of
Human Rights (hereinafter - the ECHR). Confirmation of
the above is that this procedural action has certain diffi-
culties in implementation. Therewith, it should be noted
that during the surveillance, certain actions or inaction of
investigative or operational units may lead to violations
of constitutional rights and freedoms of man and citizen,
enshrined in the Constitution of Ukraine!. This is now cru-
cial both at the Ukrainian and international levels regard-
ing the observance of the above-mentioned right for per-
sons who are under covert surveillance.

The issue of surveillance is not widely studied,
however, there are researchers who considered the case
law of the ECHR decisions on the observance of human
and civil rights and freedoms by Ukrainian legislation
in accordance with the European Convention on Human
Rights (hereinafter - Convention) Among them, there
are V.A. Zavhorodnii [1], A.R. Tumaniants and I[.0. Kryt-
ska [2], A.V. Shylo [3].

V.A. Zavhorodnii considered “the influence of
the ECHR practice on legal activity in Ukraine: theo-
retical, methodological, and applied aspects. In par-
ticular, he noted that the decision of the ECHR should
be considered as an interpretive precedent, or rather
a case-law precedent, namely as a law enforcement
regulation, which specifies the rules of the Convention
through rules of understanding the content® and which
is precedent-setting for the Court States Parties to the
Convention” [1, p. 12].

In comparison with V.A. Zavhorodnii, such
researchers as A.R. Tumaniants and I1.0. Krytska consid-
ered “issues of guarantee systems related to the conduct
of CI(S)A, in the context of the Ukrainian judicial prac-
tice of the ECHR...The proposed systematisation can be
used in further analysis of normative requirements that
regulate CI(S)A” [2, p. 210, p. 214].

“The issue of ensuring the admissibility of evi-
dence in the presence of special legal status of a subject
whose actions are recorded through CI(S)A was covered
by researcher A.V.Shylo. He formulated that in some
cases in criminal proceedings the specificity of the legal
status of the person in respect of whom the evidence is
being collected is important” [3, p. 275].
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Based on the review of the above-mentioned find-
ings, this study combines three areas into a single whole,
namely: case law of ECHR decisions and consideration
of individual decisions of Ukrainian jurisprudence; sys-
tem of guarantees of observance of the constitutional
rights and freedoms of the person and the citizen dur-
ing surveillance; issues of ensuring the admissibility of
evidence during the pre-trial investigation. The content
of each of the areas is disclosed and their relationship
is traced.

The purpose of this study is to identify possible
reasons for declaring such evidence inadmissible.

Materials and Methods

The study is based on examining materials of case law
and decisions of the ECHR on the observance of consti-
tutional rights and freedoms of man and citizen during
surveillance to identify the main reasons for declaring
such evidence inadmissible. The methodological basis
of the study is the comparative legal method, which
allowed comparing court decisions based on an eval-
uation approach, applied to determine the content of
some concepts traced in ECHR decisions and absent in
Ukrainian case law. A formal legal (dogmatic) method
established the relationship between the decisions of
the ECHR and the decisions of the Court of Cassation,
provided an individual evaluation of each of the deci-
sions, and identified the main reasons for declaring evi-
dence obtained through surveillance inadmissible.

Notably, the analysis and synthesis of selected mate-
rials were conducted, including the regulatory frame-
work of Ukraine: the Constitution of Ukraine*, Criminal
Procedure Code of Ukraine®, Criminal Code of Ukraine®,
court decisions of Ukraine (rulings and resolutions). The
above methods, in particular, analysis, allowed identifying
issues related to the observance of human and civil rights
and freedoms, based on the available information in court
decisions of Ukraine and decisions of the ECHR. In turn,
synthesis combined the materials under study and identi-
fied typical errors during the pre-trial investigation regarding
covert surveillance.

Results and Discussion

The Constitution of Ukraine “declares that a person, their
life and health, honour and dignity, inviolability and secu-
rity are recognised as the highest social value, while the
approval and ensuring of their rights and freedoms are
the main duties of the state” (Art. 3). In addition, “the
Constitution of Ukraine contains a large number of reg-
ulatory provisions that are important for governing

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004 -Text.

3Ibidem, 1997.
*Constitution of Ukraine, op. cit.

SCriminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17.
5Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14 - Text.

"Constitution of Ukraine, op. cit.

Law Journal of the National Academy of Internal Affairs, 12(2), 72-78

73 I



criminal procedural activities. In general, the norms of the
Constitution are the conceptual basis of criminal proce-
dural legislation, they determine the strategy for its devel-
opment and application” [4, p. 119].

The results of the analysis of the materials of
individual court decisions of the ECHR and Ukrainian
courts indicate that in all cases, without exception, both
surveillance and other types of CI(S)A should be con-
ducted legally, in compliance with the constitutional
human rights and freedoms defined by the Constitution
of Ukraine! and the Convention? Moreover, according to
the law of Ukraine “On the implementation of decisions
and application of the practice of the European Court of
Human Rights”3, courts should apply the Convention and
the practice of the court as a source of law when con-
sidering cases®. Therefore, all situations in which it is
impossible to fully exercise the constitutional rights and
freedoms of a person during surveillance are recognised
as a violation of these rights [5, p. 255-256].

It can be noted that in case of violation of con-
stitutional rights during the surveillance, the court may
call into question the evidence obtained as a result of
the above-mentioned procedural action and declare it
inadmissible. One of the reasons for this is: “.. when
the procedural documents for their conduct were not
disclosed under the Art. 290 of the Criminal Procedure
Code (hereinafter - CPC) of Ukraine or were disclosed
untimely” [6, p. 2]. On the other hand, “decisions and
rulings not opened at the stage of pre-trial investiga-
tion, which became the basis for surveillance, may be
declared admissible by the court... if the defence party,
having read the materials of the pre-trial investigation,
finds that they have a protocol on the results of surveil-
lance, but no procedural documents that led to these
actions, did not apply to the investigator, prosecutor,
or court to open and involve specified documents to
the materials of the proceedings” [6, p. 20].

The practice of the ECHR indicates the existence
of separate cases of non-disclosure of certain evidence in
criminal proceedings to ensure the protection of public
interests®. This is stated, in particular, in the decisions of
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the ECHR in the cases: “Jakuba v. Ukraine” of 02/12/2019°,
“Doorson v. The Netherlands” of 03/26/19967, “Leas v.
Estonia” of 03/06/ 2012”8, Therewith, this may contra-
dict the actions of authorised bodies regarding legitimate
interference in the private life of individuals and lead to
restrictions on constitutional rights and freedoms of man
and citizen [7, p. 704]. Thus, upon examining the crimi-
nal proceeding No. 42016051110000054, included in the
Unified Register of Pre-trial Investigations (hereinafter -
URPI) since 03/20/2016 on charges of committing a crim-
inal offence under p. 3 of Art. 368 of the Criminal Code®
(hereinafter - the CC) of Ukraine, it can be noted the court
found the following: “the protocol on the visual surveil-
lance of persons was obtained as a result of a violation of
human rights and freedoms guaranteed by the Constitu-
tion!®. Therefore, guided by Art. 87,89,372,395 of the CPC
of Ukraine'?, the court ruled to declare evidence inadmis-
sible, in particular, the protocol on the results of the CI(S)A
in criminal proceedings dated 07/06/2016 based on the
prosecutor’s decisions No. 05-278t, No. 05-279t dated
03/21/2016 on visual surveillance”*?,

It is advisable to agree with the court’s decision,
which is fully justified, because the prosecutor in court
did not prove that visual surveillance took place exclu-
sively under such conditions, namely: in the interests of
national and public safety, to prevent the commission of
a serious or particularly serious crime, to save life and
protect health, and to protect the rights and freedoms
of others.

The opposite example is the cassation appeal in
case No. 751/7557/15-k (proceedings No. 13-37ks183),
in which the defence party requested to cancel the court
decisions on the convict under Part 3 of Art. 307 of the
CC of Ukraine!* and appoint a new trial. The grounds
for annulment of court decisions included: decisions of
the investigating judge on permission to conduct CI(S)
A, the materials of which are the basis of the sentence
and material evidence were not disclosed to the defence
under the Art. 290 of the CPC of Ukraine'®. “The panel
of judges of the Second Judicial Chamber of the Cassa-
tion Criminal Court, composed of the Supreme Court,

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004 -Text.

3Law of Ukraine No. 3477-1V “On the Implementation of Decisions and Application of the Case Law of the European Court of Human Rights”.
(2006, February). Retrieved from https://zakon.rada.gov.ua/laws/show/3477-15-Text.

“Ibidem, 2006.

SResolution in the case No. 640/6847/15-k. (2019, October). Retrieved from https://zakononline.com.ua/court-decisions/show/85174578.

*Judgment of the European Court of Human Rights in the “Case of Yakuba v. Ukraine”. (2019, February). Retrieved from https://www.echr.
com.ua/translation/sprava-yakuba-proti-ukraini-tekst-rishennya.

’Selected Cases of the European Court of Human Rights. Doorson v. The Netherlands. (1996, March). Retrieved from https://rm.coe.int/echr-
judgements-2020/1680a05791.

SEuropean Court of Human Rights “On the Right Leas Against Estonia”. (2012, March). Retrieved from https://www.echr.com.ua/translation/
sprava-leas-proti-estonii-tekst-rishennya/case-of-leas-v-estonia.

°Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14-Text.

Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

H"Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17.

ZDecision in the case No. 225/5822/16-k Dzerzhinsky City Court of Donetsk region. (2019, May). Retrieved from https://zakononline.com.ua/
court-decisions/show/81620702.

3Resolution in the case No. 640/6847/15-k. (2019, October). Retrieved from https://zakononline.com.ua/court-decisions/show/85174578.

*Criminal Code of Ukraine, op. cit.

5Criminal Procedural Code, op. cit.
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drew attention to the fact that it was also important to
understand the legal nature of the investigating judge’s
decision to authorise CI(S)A, which was not a separate
piece of evidence along with the protocols concerning
the results of CI(S)A. In the case under consideration,
all materials that were at the disposal of the prosecu-
tor at that time, including declassified protocols on the
results of surveillance, were opened to the defence pur-
suant to Art. 290 of the CPC of Ukraine!. For the first
time, the defence expressed its arguments on the inad-
missibility of protocols of investigative actions as evi-
dence, in addition to the appeal against the verdict, not-
ing the non-disclosure to the defence, pursuant to Art.
290 of the CPC of Ukraine?, during the pre-trial investiga-
tion of the relevant decisions of the investigating judge,
who granted permission to conduct CI(S)A. During the
evaluation of the fairness of the trial, the Grand Cham-
ber of the Supreme Court considered that the appel-
late court stated in its decision that the CI(S)A materi-
als themselves indicated the preparation of the accused
for the crime, but the crime itself was proved by other
evidence”.

In this situation, it is advisable to pay attention
to the fact that the defence party was not deprived of
the right to submit petitions for conducting procedural
actions, including those aimed at collecting and verifying
evidence. In addition, it should be remembered that the
decision of the investigating judge to conduct surveil-
lance of a person does not contain materials of the guilt
of the accused person, it is solely permissive. In fact, the
defence was familiarised with the protocols for conduct-
ing visual surveillance, which at that time were declassi-
fied and at the disposal of the prosecutor*. Thus, the con-
stitutional rights and freedoms of man and citizen were
observed in the judicial process. Therefore, this judicial
practice is consistent with the position of study, because
the right to a fair trial was ensured.

In the following example of the recognition of evi-
dence as inadmissible, it is worth noting the decision
of the Cassation Criminal Court of 04/04/2019 in case
No. 727/4888/16-k [8], which states that: “...The per-
mission to conduct visual surveillance of one of the con-
victs was granted by the decision of the investigating
judge of the Appellate court in the framework of other

“Ibidem, 2019.
5Criminal Procedural Code of Ukraine, op. cit.
SIbidem, 2012.

OF THE REPUBLIC OF ARMENIA.pdf.

Armenia_CPC_1998_am2016_en.pdf.
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criminal proceedings. Furthermore, the data on combin-
ing the materials of criminal proceedings and the deci-
sion of the investigating judge, ruled under Art. 257
of the CPC of Ukraine®, were absent, which remained
without the attention of the appellate court” [8, p. 16].

In the context of the above, there are some prob-
lems in the application of the CPC of Ukraine®. In cases
which refer to proving. As already noted, in practice, pro-
tocols for conducting surveillance can be disputed by the
defence. Thus, in this example, there was no court rul-
ing on combining the materials of criminal proceedings
into one proceeding, which is a violation, in particular,
non-compliance with the constitutional rights and free-
doms of man and citizen. Moreover, the court had to con-
sider this and declare the evidence inadmissible during
the trial, because when conducting visual surveillance, it
is necessary to remember that the right to privacy may
be violated.

In the international case law of the ECHR, It is
advisable to examine the following decision in the case
“Hambardzumyan V. Armenia “of 12/05/2019’. Refer-
ring to Art. 22 of the Constitution of the Republic of
Armenia (Art. 22)® and Art. 105 of the CPC of the Repub-
lic of Armenia (Art. 105)° the plaintiff stated that the
evidence that was obtained during the pre-trial investi-
gation was unjust since illegal covert surveillance meas-
ures were applied. However, the decision of this case
states that the impugned materials were not the only
information on which the conviction was based, and
therefore the evidence obtained as a result of secret sur-
veillance fully meets the requirements of Art. 6 p. 1 of
the Convention (Art. 6)*° and the national legislation of
the Republic of Armenia®l.

“As to whether the interference in this case was
“necessary in a democratic society” to achieve a legitimate
aim, the ECHR reiterates that the power to secretly mon-
itor citizens is allowed under Art. 8 of the Convention
(Art. 8)*2 only to the extent that they are really necessary
for the protection of democratic institutions.” Notably,
an important condition for conducting visual surveil-
lance is, primarily, the evaluation of the situation and
the course of the circumstances of the case. The dura-
tion of measures authorised by authorised bodies must
be based on legal grounds and within the framework of

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14-Text.
Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17.
3Resolution in the case No. 640/6847/15-k. (2019, October). Retrieved from https://zakononline.com.ua/court-decisions/show/85174578.

’Judgment of the European Court of Human Rights in the “Case of Khambardzumian v. Virmenia”. (2019, December). Retrieved from
https://www.echr.com.ua/wp-content/uploads/2020/01 /rishennia-espl-Hambardzumyan-proti-armenii-.pdf.
8Constitution of the Republic of Armenia. (1995, July). Retrieved from https://aceproject.org/ero-en/regions/europe/AM/CONSTITUTION

°Criminal Procedure Code of the Republic of Armenia. (1998, July). Retrieved from https://www.legislationline.org/download/id/6358/file/
YEuropean Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004-Text.

"Judgment of the European Court of Human Rights in the “Case of Khambardzumian v. Virmenia”, op. cit.
2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004-Text.
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national legislation'. Compliance with the requirements
of the Convention?, primarily, aims to prevent abuse by
bodies that have procedural rights.

Thus, to summarise, the court recognised the evi-
dence obtained during the investigation as permissible
and noted that the restrictions during covert surveillance
occurred without violations, which complies with the
norms of the Convention?® in terms of ensuring the right
to a fair trial and the right to respect for private and family
life, constitutional rights and freedoms of man and citizen.

It is advisable to present the following example of
the ECHR’s decision on the observance of constitutional
human and civil rights and freedoms when conducting
surveillance in the case “Liblik and others v. Estonia” of
05/28/2019* Having considered the decision of the
above-mentioned case, it can be noted that referring to
Art. 6 of the Convention® and Art. 8 of the Convention®, the
plaintiffs complained that criminal proceedings had been
instituted against them for too long and about the retro-
spective motivation of the permits for covert surveillance
of them, which led to non-compliance with the right to
respect for private life. The Supreme Court of the Repub-
lic of Estonia (the SC) clarified the interpretation of the
ultima ratio principle’, which is literally translated from
Latin as the last argument. Pursuant to Art. 111 of the CPC
of the Republic of Estonia®, the above principle is used to
ensure the proportionality of the interference with private
life”®. Failure to comply with this principle when grant-
ing permission to conduct covert surveillance may lead
to non-compliance with the constitutional rights and
freedoms of a man and citizen, as a result of which, evi-
dence may be recognised by the court as inadmissible!°.

Having read the above-mentioned case of the
ECHR, it is worth noting that the correct interpretation
of the ultima ratio principle is an important approach
to understanding the circumstances of criminal pro-
ceedings. This concept is not tracked in the decisions of
Ukrainian case law, but this does not mean that this prin-
ciple should not be applied, since its non-compliance
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does not guarantee the observance of the constitu-
tional rights and freedoms of man and citizen, and there-
fore the evidence gathered during the pre-trial inves-
tigation may be declared inadmissible by the court.

However, the practice of the ECHR has a some-
what negative decision to declare evidence obtained
as a result of CI(S)A inadmissible. The above refers to
the case “Evdokimov v. Ukraine” dated 04/22/2021".
“The plaintiff complained to the ECHR, pursuant to Art. 6
of the Convention'?, about the failure of the defence to
disclose the text of the court order authorising covert
investigative actions to supervise them, the ECHR con-
cluded that at the time of the adoption of that decision,
the national authorities had not invoked the public inter-
est to prevent the defence from disclosing the text of
the relevant order. There was also no evidence that the
courts that examined the applicant’s case had access to
the text of the ruling. In addition, the plaintiff was not
informed about the reasons for the restriction of their
rights, therefore, the court found a violation of p. 1 of
Art. 6 of the Convention®3”14,

When justifying the opinion on this decision of
the ECHR, it is worth noting that this may become a neg-
ative precedent for the prosecution in considering fur-
ther cases both at the national and international levels.
Therefore, failure to comply with the requirements, in
particular, Art. 6 of the Convention'® in terms of non-dis-
closure to the defence of the court ruling on permis-
sion to conduct covert surveillance violates the rights
of equality of the parties and the adversarial nature of
the trial, which in turn leads to the lack of proper guar-
antees for protecting the interests of the accused. Con-
sidering the above, the decision itself does not contain
any evidence of the person’s guilt, however, this legal
act is permissive, due to which the court determines the
admissibility of evidence!®.

Another positive example of the ECHR deci-
sion is the case “Ekimdzhiev and others v. Bulgaria” of
01/11/2022". “It should be noted that in accordance

'The ECHR Found a Violation of the Hambardzumyan v. Armenia Convention on the Illegal Use of CI(S)A Data. (2020). Retrieved from
https://unba.org.ua/publications/print/5131-espl-viznav-porushennya-konvencii-u-spravi-hambardzumyan-proti-virmenii-shodo-
nezakonnogo-vikoristannya-danih-nsrd.html.

2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004-Text.

3Ibidem, 1997.

“Judgment of the European Court of Human Rights in the “Case of Libkin v. Estonia”. (2019, May). Retrieved from http://privacykhpg.org/files/
doc/1604922744.pdf.

*European Convention for the Protection of Human Rights, op. cit.

¢Ibidem, 1997.

7Judgment of the European Court of Human Rights in the “Case of Libkin v. Estonia”, op. cit.

8Criminal Procedure Code of the Republic of Estonia. (2004, July). Retrieved from https://www.riigiteataja.ee/en/eli/530102013093/consolide.

‘Judgment of the European Court of Human Rights in the “Case of Libkin v. Estonia”, op. cit.

Jpidem, 2019.

"Judgment of the European Court of Human Rights in the “Case of Evdokimov v. Ukraine”. (2021, April). Retrieved from https://supreme.
court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/Yevdokimiv.pdf.

ZEuropean Convention for the Protection of Human Rights, op. cit.

BIbidem, 1997.

“Judgment of the European Court of Human Rights in the “Case of Evdokimov v. Ukraine”, op. cit.

*European Convention for the Protection of Human Rights, op. cit.

*Judgment of the European Court of Human Rights in the “Case of Evdokimov v. Ukraine”, op. cit.

7Judgment of the European Court of Human Rights in the “Case of Ekimdzhiiev v. Bulgaria”. (2022, January). Retrieved from https://www.echr.
com.ua/translation/sprava-ekimdzhiyev-ta-inshi-proti-bolgarii.
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with the main relevant legislation, namely: the Law of
Bulgaria “On special means of surveillance” of 1997! and
Art. 172-176 of the CPC of Bulgaria?, covert surveillance
is legal in Bulgaria and can be used to ensure national
security or in case of suspicion of a “serious intentional
offence” committed with abuse. However, in view of Art. 8,
13 of the Convention3, the plaintiffs argued that the above
laws did not provide sufficient safeguards against arbi-
trary or unlawful covert surveillance of abuse. They also
complained of the lack of an effective remedy in respect
of those violations. The ECHR found that the relevant
legislation governing covert surveillance does not meet
the requirements of the Convention* regarding the qual-
ity of law and cannot ensure surveillance only of what is
necessary””.

Considering the national legislation that must meet
the requirements of the Convention®. Violation or non-com-
pliance with the constitutional rights and freedoms of
aman and citizen when conducting surveillance and failure
to fully comply with the norms of the Convention’ should
not be allowed. As evidenced by the above practice of ECHR
decisions.

In addition, the following should be stated: “the
decisions of the ECHR are designed not only to resolve
cases pending before the court on the merits but also to
specify and interpret the norms” [9, p. 23].

In general, based on the above, it can be noted
that “most fundamental rights are formulated in general
terms that are consistent with basic ethical and social
values and do not consider specific situations and cir-
cumstances. The advantage of these broad formulations
is that these rights provide space for interpretation and
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can be easily applied to different situations and in dif-
ferent contexts. This aspect undoubtedly helped most
fundamental rights to stand the test of time and remain
fundamental” [10, p. 4].

Conclusions

Based on the review of case law and decisions of the
ECHR, the main reasons for recognising evidence as inad-
missible in the context of the observance of constitutional
human rights and freedoms during surveillance are:

— violation of the rights and freedoms of a citizen, since
there was no decision of the investigating judge and the
prosecutor in the court session did not prove the circum-
stances confirming the impossibility of fulfilling the require-
ments of the Criminal Procedure Code of Ukraine;

— permissive procedural documents for conducting the
surveillance were not disclosed under the Art. 290 of the
CPC of Ukraine or were disclosed untimely;

— permission to conduct surveillance was granted in the
framework of other criminal proceedings. Therewith, there
is no combination of materials of criminal proceedings and
the decision of the investigating judge;

— ECHR emphasises the exclusivity of the use of covert
surveillance, additionally focusing on the duty of investi-
gative bodies, prosecutor’s offices, and judges not only to
indicate the impossibility of establishing certain informa-
tion in another way but also to confirm this with proper
justification;

— non-compliance of national legislation on surveil-
lance with the requirements of the Convention, in par-
ticular, the lack of guarantees to prevent illegal covert
surveillance.
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JoTpUMaHHA KOHCTUTYLLIMHUX NpaB i cBo6oa NioguHU
Ta rPOMaasHMHA Nif, Yac CroCcTepPEXXeHHS 3a 0Co06010

Jlapuca BayecnaBiBHa KpaB4YeHKO

HauioHanbHa akageMmia Cny>kbu 6esnexku YKpaiHu
03022, Byn. M. MakcnMoBKMYa, 22, M. KMiB, YKpaiHa

AHoTauia

PesysibTaTy aHa/i3y NpaBo3acTOCOBHOI MPAaKTHUKHU CYiB YKpalHU Ta NpeLeleHTHOI NPaKTUKA EBPONEeNCbKOro
CyZy 3 IpaB JIIOJAUHU 3aCBiI4YIOTh aKTYa/IbHICTb HAYKOBOI'0 JOCJIPKEHHA 10/I0 OKPEMHUX IIOMUJIOK Y IMpoLeci
JlOCYI0BOTO pO3CJiJlyBaHHS Ha MiZicTaBi BUCBIT/JIEHHS TUNOBUX pilleHb. PO3KkpHUTO Mpo6/eMHI MUTaHHSA
CTOCOBHO JOTPHUMaHHS IpaB i CBOGOJ JIIOJUHU Ta TPOMaJiAHMHA TiJ Yac MPOBeJEHHs CIIOCTEPEXKEHHS 3a
0co6010. MeToI0 CTaTTi € BUAB/JIEHHSI OCHOBHUX NPUYMH BU3HAHHS JI0Ka3iB, OTPMMaHUX Y Meax Iiiei HersiacHoi
caigyoi (po3irykoBoi) Aii, HeOMyCTUMHUMHU B POLECi CYyZA0BOTO PO3TJsAy. MeTo 00T YHY OCHOBY JIOC/IiPKEHHS
CTaHOBJIATh POpPMaIbHO-IOPUIUYHUH (JJOTMaTHYHHU), TOPiBHAJIBbHO-IPABOBUK METO/IM, 3aCTOCOBaHI Ha OCHOBI
OLIIHHOTO MiZX0AY, @ TAK0X MeTO/AM aHaJli3y U cuHTe3y. Ha nificTaBi aHa1i3y HayKOBUX Npanb 3 AOCIiAKyBaHO]
TeMaTHKH, CyJl0BOI NIPAaKTUKU Ta pillleHb EBPOINENCHKOro CyAy 3 MpaB JIIOJAUHU HaBeleHO M 06IpyHTOBAaHO
OCHOBHI NPUYMHU BHU3HAHHA [0Ka3iB HeJONMYCTUMHMHU. Y3araJbHEHO Ta CXapaKTepU30BaHO OKpeMi CyJ0Bi
pillleHHs 100 HeJOTPYMaHHS KOHCTUTYI[IHHUX NpaB i CBOOO/ JIFOJUHU MiJ| Yac MpoBeAeHHs TaKol HersacHoi
ciigyoi (po3urykoBoi) Aii, Ak cnocTepexeHHs 3a 0co60t0. [JJoBeieHO, 1[0 YIIOBHOBAaXKEHI OpPraHH, HaJiJeHi
MIPaBOM CaHKIiOHYBaHHsI IPOBe/IeHHS CIIOCTEePEXKEHHs 32 0c06010, MAIOTh JOTPUMYBATUCS HOPM EBpoIercbKol
KonBeHnujii npo 3axucT npas JII04MHU. BcTaHOBJ/IEHO YMOBH, 3a IKHX CyJi MOXKe BU3HATH [JOIYCTUMUMH Jl0Ka3H,
OTpHUMaHi Iifj 4ac NpoBeJieHHs Bi3yaJbHOI'0 CIIOCTEepPEeXeHHs 32 0c06010. BUoKkpeMsieHO MpUHLHMI «ultima ratio»,
SKUM rapaHTye 3ab6e3ledyeHHsl JOTPUMaHHSA KOHCTUTYLIHHUX NpaB i cBOOOJ JIIOJUHU Ta TPOMaZssHUHA Mif,
4ac J0CyJ0BOT0 pPo3c/aiyBaHHA. BUC/I0B/IEHO aBTOPCHKY MO3ULI0 1010 KOXKHOIO 3 IPOaHaJli30BaHUX pillleHb
3 OrJIsAZy Ha HallioHaJlbHe W MiKHapoJHe 3aKOHOAABCTBO. [I[pakTUYHA 3HAYYILiCTh AOCJI[KEHHS IMOJISITa€E B
TOMY, 1110 OTPUMaHi pe3yJIbTaTH HaJlalyTh MOXJIUBICTb CTOPOHI 0GBMHYBAaYeHHsI YHUKATH IIOMUJIOK Y Ipoleci
30UpaHHA [0Ka3iB y KpUMiHaJIbHOMY IIPOBa/KEHHI
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