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Abstract

The criminalisation of public relations, which is noticeable in many countries of the modern world, is acutely
felt in Ukraine as well. Usually a citizen is defenceless against crime, and criminals are not always punished.
This situation forces modern science to turn to understanding a number of current issues related to the causes
and consequences of illegal behaviour, to identify ways to prevent it. This circumstance determines the relevance
of the subject matter. The purpose of the study is to identify and characterise the causes of illegal behaviour and
its consequences in the modern world, in Ukraine in particular. The scientific originality of the results allow
expanding and refining knowledge about the causes of illegal behaviour. First of all, this applies to the reasons
thatare conditioned by the challenges and threats that are relevantin modern world. These include globalisation,
artificial intelligence, the spread of viruses. The practical significance is that the laws and recommendations
defined in the paper can be used both in the training of specialists in the specialty “law” and in practical activities
to prevent illegal, in particular, criminal behaviour. As a result, the study came to the conclusion that the causes
ofillegal behaviour are mainly related to the acute contradictions of society itself, injustice and social inequality,
which has always existed and exists now, total corruption. Psychological and biological factors that determine
one or another behaviour in each case should also be taken into account. Questionable morality of public
consumption has an extremely negative effect on behaviour. It can be argued that a person’s illegal behaviour is
the result of a complex interaction of many factors, the action of which is mediated by specific relationships, the
specific situation in which the person finds themself. Socially dangerous consequences of illegal behaviour can
be crimes that cause real damage to public relations, which is expressed in a set of negative changes causally
related to illegal behaviour, which affect the social, legal, economic, moral, and other values of society and the
individual in particular. Civilised countries are able to control human behaviour and respond to the threats and
challenges of today. Control over behaviour implies voluntary self-restriction of rights, but such self-restriction
is necessary for the survival of mankind. It is necessary to change the system of values, moral and ethical norms
adopted in society to reduce the manifestations of illegal behaviour. A holistic approach to neutralising the
causes of illegal behaviour requires a social policy aimed at overcoming social injustice

Keywords:
crime; corruption; marginalisation; legal consciousness; globalisation

Article’s History:
Received: 25.11.2021
Revised: 24.12.2021
Accepted: 23.01.2022

Suggest Citation:
Tymoshenko, VI. (2022). Illegal behaviour in the modern world: Causes and consequences. Law Journal of the National Academy of Internal Affairs, 12(1),
9-16.

“Corresponding author

Law Journal of the National Academy of Internal Affairs, 12(1), 9-16 o e



I 10

B ///egal behaviour in the modern world: Causes and consequences

Introduction

The criminalisation of public relations, noticeable in
many countries of the modern world, is also acutely felt
in Ukraine. According to the Numbeo service, which
forms the Crime Index, Ukraine ranks 54 in the world
(out of 135) in terms of crime as of 2021. In Europe,
Ukraine ranks third after Belarus and France on this
indicator. The most common crimes in Ukraine were
theft and robbery. Over the past few years, the number of
crimes under the articles “Human trafficking,” “Banditry”
and “Legalisation (laundering) of property obtained by
criminal means” has increased [1]. The situation is com-
plicated by the war in the east of the country and the
spread of COVID-19. Therefore, not everyone in modern
Ukraine can enjoy safety or legal protection. Citizens
are usually defenceless against crime, and criminals are
not always punished. This situation forces modern science
to turn to the understanding of numerous current issues
related to the causes and consequences of illegal behaviour
and to identify ways to prevent it. This circumstance
determines the relevance of the study.

The term “illegal behaviour (offense)” refers to a
type of antisocial behaviour that violates a prohibitive
or binding rule of law, is dangerous to the individual
and society, and affects their interests protected by law.
Such behaviour in psychology is called delinquent (Latin
delinquens - misdemeanour, guilt). This act of a person
who deviates from the current regulations, threatens
the welfare of others or of the social order as awhole, and
is criminally punishable in its extreme manifestations.
A person who demonstrates illegal behaviour is con-
sidered a delinquent person, and the acts themselves
are torts. Delinquent behaviour is a form of deviant be-
haviour. Deviant behaviour (Latin deviatio — deviation)
means human actions that contradict the officially rec-
ognised normal, and the norms (standards, patterns) that
have actually developed in this society and violate them.
Deviations can be both positive and negative. Negative
deviations are dysfunctional. They disorganise the sys-
tem. This is a social pathology: crimes, alcoholism, drug
addiction, suicide, etc. Such deviations need the attention
of legal science.

Unlawful conduct is the antithesis of legal conduct
that complies with the rule of law. Illegal behaviour in
its essence means the existence of a conflict between
the individual and society, and between individual and
public interests. These conflicts are stimulated and ex-
acerbated by various factors, primarily criminogenic.

Some authors have identified the essential char-
acteristics of illegal behaviour, focused on criminal be-
haviour, and analysed the dynamics, structure, and fea-
tures of certain types of crimes [2, p. 1-5]. In particular,
L. Shelley encouraged to consider the alarming fact that
modern advances in science and technology correlate
with the emergence of similar in novelty and audacity
phenomena of the criminal underworld. Nowadays, crime
and terrorism gravitate to each other and cooperate

because the possibilities of such cooperation increase in
the context of globalisation [3]. A comprehensive analysis
of theoretical and applied issues related to the protection
of human rights and legitimate interests from socially
dangerous encroachments was conducted by V. Haltsova,
S.Kharytonov, O. Khramtsov, O. Zhytnyi, A. Vasyliev [4]. The
issue of human rights protection in conflict with the law
was considered by E.Yu. Barash [5]. Factors stimulating the
growth of crime rates were considered by G. Farrell [6].

The above-mentioned researchers considered cer-
tain aspects of the problem of illegal behaviour and did
not focus on a comprehensive analysis of all the factors
that affect the spread of such behaviour in the modern
world and the elimination of which would help prevent
it. Such research would help to find ways to influence
people prone to illegal behaviour, and to find new means
and methods of combating criminal encroachment, to
be able to act in advance, rather than eliminate the con-
sequences. Such a study cannot be limited to one article.
However, the authors suggest that some aspects of this
problem should be considered now.

The purpose of the study is to identify and charac-
terise the causes of illegal behaviour and its consequences
in the modern world, on the example of Ukraine.

Materials and Methods

The choice of research methods is determined by the
tasks set by the authors. The methodological basis of the
study is a system of philosophical, general, and special
scientific principles and methods, in particular: principles
of objectivity, specificity, complexity, and the following
methods: formal and logical, systematic, structural and
functional, comparative and legal.

The authors assumed that the factors of unlawful
behaviour exist independently of the subject of knowl-
edge, and they should be considered not only at the pres-
ent moment, but also all of their possible transforma-
tions in the future should be taken into account, based
on the principle of objectivity. The principle of specificity
has encouraged the authors to realise that there is no
abstract truth because the truth is always specific. For
example, unlawful behaviour is not any possible conduct,
but one that violates a prohibitive or binding rule of law.

The principle of complexity has provided an op-
portunity to explore various aspects of the problem of
globalising factors of unlawful behaviour, namely: the
essence of globalisation, its consequences in different
spheres, the essence of legal and illegal behaviour, its
causes and consequences, corruption, crime, etc.

The formal and logical method was used to define
the concepts of “illegal behaviour”, “delinquent behaviour”,
“globalisation” and “outcast”. The systematic method is
used in the process of studying the preconditions of il-
legal behaviour in various spheres: economic, political,
ideological, etc. The structural-functional method is used
to describe and explain all the causes of illegal behaviour,
to study the relationship between them, and to determine

Law Journal of the National Academy of Internal Affairs, 12(1), 9-16



the function of each of them in a holistic structure. The
comparative-legal method made it possible to compare
the consequences of illegal behaviour and assess the
possibility of compensating them.

Results and Discussion

First of all, attention should be paid to economic reasons
among other reasons for illegal behaviour. They include
the crisis of the economy, even economic instability,
the collapse of organisational, economic, and industrial
relations and structures, and the shortcomings of the
financial system of the country, the impoverishment of
the population.

The report by the Oxfam International Economic
Association dedicated to the international economic fo-
rum in Davos, Switzerland, indicated that the financial
situation of the richest people on the planet has grown
over the year and now only 1% of the world’s population
owns more than half of all wealth. The poor half of the
population is satisfied with less than 1% or even 0.5%
of world wealth if you subtract their net debts [7]. Ac-
cording to the report of this association, the purpose of
which is to solve the problems of poverty and related
injustice, it follows that property stratification does not
promote lawful behaviour.

These global trends are present in Ukraine, where
the gap between rich and poor is staggering. According
to the report “Self-assessment of households of their
income level for 2020 of the State Statistics Service” there
is a dash in the category “prosperous”, i.e., less than
0.1% of Ukrainians identify themselves as rich. A sig-
nificant part of Ukrainians (31.9%) does not consider
themselves poor, but also do not consider themselves
to be in the middle class. Only 1.6% of Ukrainians indi-
cate that their financial situation has improved over the
past year. The financial situation remained unchanged
in 43.6% of Ukrainians, “rather deteriorated” — in 29.5%,
and deteriorated - in 21.2%” [8]. According to the
Ukrainian ombudsman L.L. Denysova, 77% of pensioners
live on the verge of humanitarian poverty in Ukraine [9].
Property inequality is known to generate conflicts in
society and crimes against property.

One of the significant sources of illegal behaviour
is social inequality. Some social groups receive social
privileges, while others are deprived of such privileges.
The sharp social demarcation, corruption, and poverty
of the majority of the population are social phenomena
that are present in modern Ukraine. Social inequality
leads to social distortion, deterioration of the health
status of the population, including psychological health,
and an increase in the number of people with alcohol or
drug addiction, which affects the behaviour of an indi-
vidual, his degradation, and an increase in crime rates.

According to B.V. Barchi, “the study of psychological
health and well-being of the individual in the extreme
conditions of life is especially relevant at the present
stage of development of society. First of all, this is due to
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a significant increase in the number of natural, anthropo-
genic and man-made extreme impacts on humans” [10,
p. 20-21]. Such negative effects on human behaviour
include coronavirus. According to experts from the inter-
national organisation Global Initiative Against Transna-
tional Organised Crime, COVID-19 has led to an increase
in demand for several goods, including protective equip-
ment and products of pharmaceutical companies with
a parallel decline in their supplies; reduction of popu-
lation mobility and closing of borders; increasing de-
mand for digital solutions, including through remote
work; growing anxiety of the population; employment
of law enforcement officers in monitoring compliance
with quarantine, etc. Corruption and relations with organ-
ised criminal groups have become a global problem in
the health care system, manifesting itself both at the state
level (in procurement, resource allocation) and at the
individual level (bribery for priority health care or ignor-
ing quarantine). There are known cases of fraud when
consumers are provoked to buy non-existent medical
equipment, offer to transfer the money for medical care
that goes to the account of criminals [11]. All these facts do
not contribute to the lawful behaviour of the population.

Political causes of illegal behaviour include po-
litical instability, distrust of government, and the use of
power by the authorities for selfish purposes. Ubiquitous
corruption and nepotism lead to the penetration of crim-
inals into power structures. These consequences are
facilitated by the shortcomings of the legislation, and its
inconsistency with modern conditions, especially its inef-
fectiveness. The collapse of democratic institutions, the
incompleteness of reforms in all spheres of public life,
its bureaucratisation, and the intensification of the strug-
gle for power by any means, despite their legitimacy and
morality, are not the least in terms of the importance
and passivity of civil society. Finally, national-ethnic and
religious conflicts of a political nature also have a negative
impact.

Total corruption in Ukraine is of particular concern.
According to M.H. Kolodyazhnyi, corruption has become
a tool for preserving existing assets and further accu-
mulation of capital for the oligarchs. Otherwise, corrup-
tion has become an integral attribute of the activities,
which helps to meet the inflated social and material needs
for the middle class (officials of public authorities hold-
ing positions “A” and “B” of the civil service), and some
officials of local governments. “Corruption has also be-
come profitable, even for millions of ordinary citizens.
Obtaining insignificant illegal benefits is an opportunity
to meet vital needs for food, clothing, payment of unrea-
sonably high tariffs for housing and communal services,
payment for children’s education, medical expenses, etc.
For officials holding “B” positions in the civil service,
illegal corruption revenues represent some compensa-
tion for the low and socially unfair level of their cash
security for these persons. Corrupt practices are also
convenient for other categories of citizens because they
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contribute to tax evasion for small businesses, speed up
the process of providing some administrative services,
etc.” [12, p. 73]. This situation indicates the spread of
illegal behaviour in all spheres of public life.

Ideological (sociopsychological) causes of illegal
behaviour that lead to the deformation of the spiritual
sphere and serve as one of the causes of crime are essen-
tial. These are social pessimism, anxiety, and uncertainty
aboutthe future, legalilliteracy, and deformation oflegal
consciousness. Moral degradation of the individual can
lead toillegal acts. The disadvantages of moral education
are manifested in the fact that a person has no idea of
duty, honour, and dignity, and gets used to doing only
what is beneficial and safe. There are several signs of
the moral degradation of society. First of all, these signs
include the creation of an illusory image of a successful
person in social networks. Posting information on the
Internet about jewellery, expensive clothes, leisure, parties,
etc. only indicates that a person has deeply hidden his/her
true dreams and seeks only the recognition of others.
Degradation is also facilitated by addiction to alcohol,
gambling, sex, and violence. All this takes time, money
and leads to psychological problems [13]. The famous
American psychologist A. Maslow identified several qual-
ities inherent in people with personality degradation.
First of all, these qualities include treating oneself
as a person on whom nothing depends, as well as a
minimum of desires. All actions are reduced to the satis-
faction of purely physiological needs, i.e., to eat, sleep,
and so on. Such people go to work only for money and
meet people of the opposite gender only for sex. This
includes the perception of the world only in black and
white. The environment for a degraded person is divided
into “own” and “other”. These people try to protect them-
selves from “other” and have a very narrow social circle.
The next sign is categoricalness. The degrading personality
considers his opinion to be the only correct one and de-
fines disputes and discussions as an unnecessary waste
of time. A. Maslow also considered the poverty of the
lexicon a sign of degradation. Man uses only elementary
turn of phrase. In general, such people try not to talk. They
want to avoid spending extra effort on verbal functions.
Finally, addiction plays a big role. The already mentioned
alcoholism, drug addiction, and gambling addiction are
apparent signs of degradation. It is difficult to say whether
they are a cause or a consequence of degradation, but
the fact remains: if a person is addicted, there is a high
risk that he/she will degrade [14].

Nowadays, a special type of personality with a
crisis or catastrophic consciousness has already been
formed. The person is fenced off from unbearable social
reality by a rigid psychological barrier. He/she is absorbed
by his own problems. Indifference and apathy have become
a protection of man from an unjust world in which an
honest man always loses. Aggression towards the out-
side world and oneself becomes the norm for a person
with a catastrophic consciousness or even marginalised

groups. A marginalised element is a person whose worl-
dview and way of life do not correspond to what is rec-
ognised as a standard in a certain society. Marginalised
behaviour is an act that reflects the sociopsychological
characteristics of an outcast. Crucial to antisocial be-
haviour is the factor of alienation, due to which a person
opposes themself to others, isolates themself, ceases to
be a full member of society, does not participate in political,
economic, legal processes, rejects common values, does
not consider it necessary to follow common rules and
norms. Disappointment and despair about society are
complemented by low self-esteem, feelings of inferiority,
heightened emotionality, vulnerability, anxiety, etc. As a
result, there is a fear of being offended, forgotten, and
neglected, which is confirmed in practice, especially in
a marginalised society. Such outcasts quite often consider
suicide or aggression towards others as the only way
out of the situation. The marginalised person can show
aggressive behaviour not only openly, but also covertly
and disguised, direct aggression at such people and objects
that are not related to their state of frustration, and take it
out on people who are not involved in their problems [15,
p. 132]. The situation when socially marginalised groups
of the population are formed, which are prone to illegal
behaviour and are a threat to public safety, is especially
dangerous.

The social determination of adolescent criminal
behaviour is of particular concern. The most important
social factors influencing the formation of such behaviour
of adolescents are: poverty, living in a criminal area, the
presence of weapons, the availability of drugs, the presence
of the non-standard school, lack of cohesion of neighbours,
the presence of episodes of violence in the media, drastic
social change, etc. [16].

According to foreign researchers, deviant behaviour
is facilitated by: low social status, which does not allow
adolescents to meet the requirements of society; state
of social anomie; contradictions between the require-
ments of society and the available means of their im-
plementation; availability of illegal means to achieve the
goal; shortcomings in the social system and justification
of their own behaviour; criminal environment; benefit-
ing from the commission of crimes; the presence of a
criminal idol; social roles and authority; lack of social
control [17, p. 17].

The recognition of money and property as the
main value leading to the transformation of everything
into a commodity, and the alienation of the individual
from society and the state, and vice versa, is the basis
for the deformation of social consciousness. This situ-
ation contributes to the emergence of the psychology
of individualism. All kinds of targeted information, re-
ligious and sociopsychological influences that brainwash
their followers and form sectarian, extremist, and other
suicidal sentiments, lead to negative consequences. Ac-
cording to V.A. Nomokonov, the inferiority of society
is manifested in the real presence of shadow power,
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“shadow law”, the shadow economy, shadow social forces,
and shadow ideology, which together are a source of
crime [18, p. 255].

Human behaviour is also influenced by globalisa-
tion. The term “globalisation” refers to an objective pro-
cess and a natural stage in economic development that
initiates integration and unification in the political, social,
ideological, humanitarian spheres, and manifests itself
both at the level of the international community as a
whole and at the level of each individual community.
The era of globalisation affects the boundaries that pre-
viously defined the natural rights of each person, their
personal sovereignty and privacy. Legal consciousness,
both individual and public, loses the usual moral guide-
lines that were formed in the past. At the same time, the
need for universalisation and unification of legal reg-
ulators in connection with globalisation is confronted
with a protective reaction of the nationally oriented tra-
ditions of legal systems. The reaction to the tension that
arises in this regard may be illegal behaviour, a type of
which is criminal behaviour.

Legal globalisation leads to the same consequences.
“Legal globalisation can be defined as the process of
forming a new, global system of legal norms that organ-
ise and ensure global intergovernmental interaction in
various areas of modern society, in which international
law, national law, and the law of international business
associations are in a state of close interconnection” [19,
p. 580].

Each country brings its cultural characteristics to
the world environment because of globalisation. Signif-
icant cultural differences often lead to many problems
related to contradictions in the value system, which can
negatively affect the legal awareness of the population and
lead to illegal behaviour. A characteristic feature of the glo-
balisation era and a significant factor in crime is the active
migration of the population, including illegal migration,
when millions of people are forced to move from one state
to another in search of work, shelter, security, and a better
life. Migrants are always less adapted to living conditions
than locals, which is the reason for illegal behaviour in the
early stages of their stay in another country.

Nowadays, there is a difficult situation on the
border between Poland and Belarus, where hundreds
of migrants from the Middle East, Africa, and Asia are
trying to get into the European Union [20]. Migrants can
resort to any behaviour, including illegal, to save their
own lives in a rather difficult situation.

In general, it is safe to say that the globalising
factors of illegal behaviour are social contradictions
caused by globalisation or stimulated by this process.
Globalisation leads to inequality, injustice, and destruction
of many established forms of being, erosion of tradi-
tional values of society, and creates a state of uncertainty
and uncertainty of a person in the face of possible chal-
lenges. The conservative nature of the values of individual
and social legal consciousness in the era of globalisation
conflicts with the dynamic nature of social change [21].
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The result of such confrontation can be a distortion of
legal consciousness and illegal behaviour.

Human behaviour can be influenced by artificial in-
telligence. It can even predict or programme behaviour.
Artificial intelligence can be used both to prevent crime
and for criminal purposes, for example, to influence ado-
lescents through computer games, or to induce them to
commit suicide. The police often use new technologies
in their work, for example, recognition and analysis of
video materials, extraction of data from mobile phones,
analysis of data from social networks, criminological
forecasting, assessment of individual risks, etc. The use
of artificial intelligence has significant advantages, but
at the same time raises serious concerns about ethical
and legal positions conditioned by the high probability
of errors and, therefore, discrimination against individu-
als or groups of people [22, p. 150-159; 23]. Arguably,
artificial intelligence is a threat to human rights to some
extent. Ukrainian researchers have already expressed
concern about these facts. They have considered the
positive and negative impact of technological advances
on the privacy of individuals and have explored ways
to protect fundamental human rights in the context of
global digitalisation [24; 25].

Conclusions

Thus, the causes of illegal behaviour are mainly related
to the sharp contradictions of society itself, with the
injustice and social inequality that has always existed
and exists now, and total corruption. Society is trying to
overcome some contradictions, but new criminologically
significant factors are emerging that determine illegal
behaviour. In addition, it is necessary to consider the
psychological and biological factors that determine a
particular behaviour in each case.

It is alarming that modern society has become
filled with questionable morals of the consumer society.
First of all, globalisation, artificial intelligence, and the
spread of viruses contribute to illegal behaviour and
are relevant in today’s world. It can be argued that the
illegal behaviour of a person is the result of a complex
interaction of many factors, the action of which is medi-
ated by specific relationships, and the specific situation
in which the person finds oneself.

The socially dangerous consequences of unlawful
conduct include crimes that cause real harm to public
relations, expressed in the totality of negative changes
caused by illegal behaviour, which undergo social, legal,
economic, moral, and other values of society and an in-
dividual in particular. These consequences can be varied in
their manifestations and heterogeneous in content. The
possibility of measuring and calculating the consequences
of unlawful conduct is relative. The damage caused by
such behaviour can only be partially compensated, but
the previous condition cannot be restored. Society can
protect itself from offenses primarily by eliminating
and blocking the causes of illegal behaviour. Civilised
countries are able to control human behaviour and
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respond to the threats and challenges of our time. More-
over, behavioural control involves voluntary self-restric-
tion of rights. However, such self-restraint is necessary
for the survival of mankind.

All the causes of illegal behaviour are unknown
to modern science. At present, humanity does not have
effective ways to eliminate even the known causes of
illegal behaviour. There is a direct connection between
the legal consciousness of a person and his behaviour.
The distortion of legal awareness is a significant threat
to the security of the perpetrator, other persons, and

society. Several economic, political, ideological, legal, and
other challenges should be addressed to eliminate this
threat. Modern science is faced with the task of identi-
fying hidden mechanisms of influence on legal awareness
to prevent the illegal behaviour of legal entities.

It is necessary to change the system of values
and moral and ethical norms adopted in this society
to reduce the manifestations of illegal behaviour. The
holistic approach to neutralising the causes of illegal
behaviour requires a social policy aimed at overcoming
social injustice.

References

[1] Crimein Ukraine: How the situation changed in 2013-2020. (2021). Retrieved from https://www.slovoidilo.
ua/2021/01/28/infografika/suspilstvo/zlochynnist-ukrayini-yak-zminyuvalasya-sytuacziya-2013-2020-rokax.

[2] Newton, A, & Felson, M. (2015). Editorial: Crime patterns in time and space: The dynamics of crime opportunities
in urban areas. Crime Science, 4(11), 1-5. doi: 10.1186/s40163-015-0025-6.

[3] Shelley, L. (2014). Dirty entanglemens. Corruption, crime and terrorism. Cambridge: Cambridge University Press.

[4] Haltsova, V.V, Kharytonov, S.0., Khramtsov, 0.M., Zhytnyi, 0.0., & Vasyliev, A.A. (2021). Criminal law as a means
of protecting human rights and freedoms in the modern world. Journal of the National Academy of Legal Sciences
of Ukraine, 28(3), 248-255. doi: 10.37635/jnalsu.28(3).2021.248-256.

[5] Barash, Ye.Yu.(2020). Currentissues of protection of human rights in conflict with the law in Ukraine. Journal of
the National Academy of Legal Sciences of Ukraine, 27(4), 199-213. doi: 10.37635/jnalsu.27(4).2020.199-213.

[6] Farrell, G. (2013). Five tests for a theory of the crime drop. Crime Science, 2(5), 1-8. doi: 10.1186/2193-7680-2-5.

[7]1 The rich got richer: How global inequality has grown in recent years. (2018). Retrieved from
https://www.rbc.ru/society/22/01/2018/5a6585569a79471d6f4dfbee.

[8] 67% of Ukrainians consider themselves to be poor, - the State Statistics Committee. (2021). Retrieved from
https://Ib.ua/economics/2021/08/09/491242_67_ukraintsiv_vidnosyat.html.

[9] 77% of Ukrainian pensioners live below the poverty line, - Denisova. (2021). Retrieved from https://lb.ua/
society/2021/04/22/483006_77_ukrainskih_pensioneriv_zhivut.html.

[10] Barchi, B.V. (2019). Psychological health: Providing psychological services to the population. In Mental health
of the individual in a crisis society: A collection of materials of the IV All-Ukrainian scientific-practical conference
(pp- 19-20). Lviv: Lviv State University of Internal Affairs.

[11] Kondratieva, I. (2020). How the pandemic affects crime. Retrieved from https://pravo.ru/story/220476/.

[12] Kolodyazhnyi, M.H. (2020). Strategies to limit corruption in Ukraine. In Prevention of corruption in the private
sector: Materials of the online scientific-practical “round table” dedicated to the 25" anniversary of the Institute
for the Study of Crime and the 95" anniversary of the birth of Academician Volodymyr Stashys (pp. 73-76).
Kharkiv: Pravo Publishing House.

[13]5 signs of degradation of modern society. (2018). Retrieved from https://galinfo.com.ua/articles/5_oznak_
degradatsii_suchasnogo_suspilstva_302368.html

[14] Zakoryakin, A. (2019). Sweet symptoms of personality extinction. Retrieved from https://www.ng.ru/
stsenarii/2019-06-24/16_7605_simptom.html.

[15] Tymoshenko, V,, Shakun, V., Makarenko, L., & Galiy, M. (2020). Marginal behaviour as a factor of the commission
of an offence. Amazonia Investiga, 9(28), 130-138. doi: 10.34069/A1/2020.28.04.16.

[16] Rice, F, & Dolgin, K. (2014). The psychology of adolescence (12 ed). St. Petersburg: Peter Publishing House.

[17] Kirillova, E.B. (2019). Personal psychological determinants of adolescent predisposition to deviant behavior
(Doctoral dissertation, Saint Petersburg University of Ministry of Internal Affairs of Russia, St. Petersburg,
Russian Federation).

[18] Nomokonov, V.A. (2017). Causes of crime in modern Russia: The problem is getting worse. Russian Journal of
Criminology, 11(2), 247-257. doi: 10.17150/2500-4255.2017.11(2).247-257.

[19] Tatsiy, V., & Danilyan, O. (2019). The impact of globalisation processes on the legalsphere. Amazonia Investiga,
8(22), 580-586.

[20] Migration crisis: Ukraine and the EU issued a statement. (2021). Retrieved from https://uatv.ua/uk/migratsijna-
kryza-ukrayina-ta-yes-vystupyly-iz-zayavoyu/

[21] Tymoshenko, V., Shakun, V,, Makarenko, L., & Galiy, M. (2020). Factors of illegal behavior influencing globalisation.
Amazonia Investiga, 9(29), 445-453. doi: 10.34069/A1/2020.29.05.49.

I 4

Law Journal of the National Academy of Internal Affairs, 12(1), 9-16



Tymoshenko IS

[22] Maydanyk, R.A., Maydanyk, N.I,, & Velykanova, M.M. (2021). Liability for damage caused using artificial
intelligence technologies. Journal of the National Academy of Legal Sciences of Ukraine, 28(2), 150-159.
doi: 10.37635/jnalsu.28(2).2021.150-159.

[23] Miklashevskaya, A. (2019). Intellect under suspicion. Retrieved from https://www.kommersant.ru/doc/4096322.

[24] Amelicheva, L., Martyniuk, O., Pyroha, 1., Qaracayev, C., & Myroshnychenko, V. (2021). Implementation of
constitutional human rights and social guarantees of security in the context of digitalization. Amazonia
Investiga, 10(45), 265-271. doi: 10.34069/A1/2021.45.09.26.

[25] Petryshyn, 0.V, & Hyliaka, 0.S.(2021). Humanrights in the digital age: Challenges, threats and prospects. Journal
of the National Academy of Legal Sciences of Ukraine, 28(1), 15-23. doi: 10.37635/jnalsu.28(1).2021.15-23.

CnUCOK BUKOPUCTaAHUX aXKepen

[1] 3souuHHicTE B YkpaiHi: Ak 3MiH0OBanaca cutyanisa B 2013-2020 pokax. URL: https://www.slovoidilo.
ua/2021/01/28/infografika/suspilstvo/zlochynnist-ukrayini-yak-zminyuvalasya-sytuacziya-2013-2020-rokax
(maTa 3BepHeHHs: 10.11.2021).

[2] Newton A, Felson M. Editorial: Crime patterns in time and space: The dynamics of crime opportunities in
urban areas. Crime Science. 2015. Vol. 4. Article number 11. doi: 10.1186/s40163-015-0025-6.

[3] Shelley L. Dirty entanglemens. Corruption, crime and terrorism. New York: Cambridge University Press, 2014.
370 p.

[4] Criminal law as a means of protecting human rights and freedoms in the modern world / V.V. Haltsova et al.
Journal of the National Academy of Legal Sciences of Ukraine. 2021. Vol. 28, No. 3. P. 248-255. doi: 10.37635/
jnalsu.28(3).2021.248-256.

[5] Barash Ye.Yu. Currentissues of protection of human rights in conflict with the law in Ukraine. Journal of the National
Academy ofLegal Sciences of Ukraine.2020.Vol.27,No.4.P.199-213.d0i: 10.37635 /jnalsu.27(4).2020.199-213.

[6] Farrell G. Five tests for a theory of the crime drop. Crime Science. 2013. Vol. 2. Article number 5.
doi: 10.1186/2193-7680-2-5.

[7] BoraTblie cTanu 6orade: Kak poc/io IJio6asbHOe HepaBeHCTBO B nociequue roabl. 2018. URL: https://www.rbc.
ru/society/22/01/2018/5a6585569a79471d6f4dfbee (naTa o6pamenus: 10.11.2021).

[8] 67% yxpaiHuiB BifHOCATH cebe Ao karteropili 6igHux, - JepxcraT. 2021. URL.. https://lb.ua/
economics/2021/08/09/491242_67_ukraintsiv_vidnosyat.html (naTa 3BepHenns: 10.11.2021).

[9] 77% yxpaiHCbKHX MeHCiOHepiB KUBYTb 3a Mexel rymaHitapHoi 6igHocTi, - [lenncoBa. URL: https://lb.ua/
society/2021/04/22/483006_77_ukrainskih_pensioneriv_zhivut.html (gaTa 3BepHenns: 10.11.2021).

[10] Bapui B.B. IlcuxosioriuHe 340pOB’s: HaJaHHS MCHUXOJIOTIYHUX MOCAYT HacesjeHHo. [IcuxiuHe 300poe’s
ocobucmocmi y Kpusogomy cycninecmsi: 36ipHUK MaTtepianiB IV BceykpaiHcbKoI HayKOBO-NPaKTHYHOL
koH¢epeHnii (M. JIbBiB, 18 0BT, 2019 p.). JIbBiB, 2019. C. 19-20.

[11] KongpaTeeBa WU. Kak mangemus BauseT Ha npectynHoctb. URL: https://pravo.ru/story/220476/ (gata
obpamenus: 10.11.2021).

[12] Konogsxuuit M.I. CTparerii o6MexxeHHst kKopyniil B YkpaiHi. 3ano6iranHs kopynuii y npruBaTHOMY CEKTOpI:
Marepiajii HayK.-IPaKT. OHJAaWH KKPYTJIOro CTOJIY», IPUCBsYeHOro 25 piy4io i3 AHA cTBopeHHs H/ll BUBuUeHHS
npo6JieM 3JI04MHHOCTI Ta 95 pivdro i3 JHA HapoKeHHs akaA. Bosogumupa Cramuca (M. Xapkis, 1 iun. 2020 p.).
Xapkis, 2020. C. 73-76.

[13] 5 o3Hak gerpagarii cygacHoro cycnisiberBa. URL: https://galinfo.com.ua/articles/5_oznak_degradatsii_suchasnogo_
suspilstva_302368.html html (gaTa 3BepHeHHs: 12.11.2021).

[14] 3akopsikuH A. CiafocTHble CHMIOTOMBI yracanus JudHocTd. 2019. URL: https://www.ng.ru/
stsenarii/2019-06-24/16_7605_simptom.html html (gaTa o6pamenus: 15.11.2021).

[15] Tymoshenko V., Shakun V., Makarenko L., Galiy M. Marginal behaviour as a factor of the commission of an
offence. Amazonia Investiga. 2020. Vol. 9, No. 28. P. 130-138. doi: 10.34069/A1/2020.28.04.16.

[16] Paiic @, loamxuH K. [Icuxosiorus noapocTkoBoro Bo3pacra. 12-e usj. Cankr-Iletep6ypr: [Tutep, 2014. 816 c.

[17] KupussoBa E.B. JInyHOCTHBIE MCHUX0JIOTHYECKHE JeTEPMUHAHTHI IPeJpacloioKeHHOCTH MOJPOCTKOB K
JleBUAHTHOMY NOBEJIEHHIO: JIUCC. ... KaH/, TcuxoJ1. Hayk: 19.00.06. CankT-IleTepbypr, 2019. 17 c.

[18] HomMokonOB B.A. [IpuuuHbBI NPeCTYNHOCTH B coBpeMeHHOM Poccun: nmpo6siema obocTpsieTcs. Bcepocculickutl
KpumuHosozauyeckutl scypHaa. 2017. T. 11. Ne 2. C. 247-257. doi: 10.17150/2500-4255.2017.11(2).247-257.

[19] Tatsiy V., Danilyan O. The impact of globalisation processes on the legalsphere. Amazonia Investiga. 2019. Vol. 8,
No. 22. P. 580-586.

[20] Mirpaniiina kpu3a: Ykpaina ta €C Buctynuu i3 3asBoro. 2021. URL: https://uatv.ua/uk/migratsijna-kryza-
ukrayina-ta-yes-vystupyly-iz-zayavoyu/ (zaTa 3BepHeHHs: 15.11.2021).

Law Journal of the National Academy of Internal Affairs, 12(1), 9-16 15 I



BN //legal behaviour in the modern world: Causes and consequences

[21] Tymoshenko V., Shakun V., Makarenko L., Galiy M. Factors of illegal behavior influencing globalisation. Amazonia
Investiga. 2020. Vol. 9, No. 29. P. 445-453. doi: 10.34069/A1/2020.29.05.49.

[22] Maydanyk R.A., Maydanyk N.I, Velykanova M.M. Liability for damage caused using artificial intelligence
technologies. Journal of the National Academy of Legal Sciences of Ukraine. 2021. Vol. 28, No. 2. P. 150-159.
doi: 10.37635/jnalsu.28(2).2021.150-159.

[23] MuknameBckas A. UHTesnekT nox nogo3spenueM. URL: https://www.kommersant.ru/doc/4096322 (gata
obpamenus: 18.11.2021).

[24] Implementation of constitutional human rights and social guarantees of security in the context of digitalization /
L. Amelicheva et al. Amazonia Investiga. 2021. Vol. 10, No. 45. P. 265-271. doi: 10.34069/A1/2021.45.09.26.

[25] Petryshyn 0.V, Hyliaka O.S. Human rights in the digital age: Challenges, threats and prospects. Journal of the
National Academy of Legal Sciences of Ukraine. 2021. Vol. 28, No. 1. P. 15-23. doi: 10.37635/jnalsu.28(1).2021.15-23.

NMpoTunpaBHa noBefiHKa B Cy4aCHOMY CBITi:
NMPUYUHU Ta HACNIAKU

Bipa IBaHIiBHa TUMOLUEHKO

HauioHanbHa akageMiqa BHYTPILLHIX cnpaB
03035, nn. ConoM’'daHcbKa, 1, M. KniB, YKpaiHa

AHoTauia

KpumiHasizanisi cycniibHUX BiIHOCHH Ha Cy4yaCHOMY eTali akTUBI3YEThCsl B 6araTbox KpaiHax CBiTy, 30kpeMa
B YkpaiHi. 3a [[UX YMOB rpOMa/IsHUH € 3a3BUYall 6e33aXWCHUM Ilepesi KpUMiHaAJITEeTOM, a 3JI0YMHI — He
3aBX/1 IOKapaHUMHU. Taka CUTYyalliq CHOHYKA€E Cy4yacHy HayKy 3BepHYTHCSA 10 OCMUC/JIeHHS HU3KH aKTYaJIbHUX
mpo6JieM, 1[0 CTOCYIOThCS MPUYMH i HACAiIKiB TPOTHUNPAaBHOI NOBE/[iHKH, BUSHAYMTH ILLJISAXH 11 TONepe»KeHHS.
BkasaHa o6cTaBUHA 3yMOBJIIOE aKTYaJIbHICTh TeMU JOCTiPKEeHHSA. MeTO0 CTAaTTi € BCTAHOBJIEHHS] MPUYUH
MPOTUINPABHOI NOBeIHKY Ta Il HAC/IiAKIB y cydacHOMY CBITi, 30KkpeMa B YKpaiHi. HaykoBa HOBM3Ha pe3yJbTaTiB
MOJIATAE B pO3LUMPEHHI i yTOYHEHHI 3HaHb I{0/I0 IPUYHH IPOTUIIPABHOI NOBeAIHKU. [lepeyciM Lie CTOCY€EThCA TUX
MPUYHH, 1[03YMOBJIEHI BUK/IMKAaMH 3arpo3aMu,aKTyaIbHUMH BCy4YaCHOMY CBiTi, TAKUMHSIKT/I00a1i3allis, LI TyYHU I
iHTeJIeKT, nolmMpeHHs BipyciB. [[pakTHYHA 3HAYYLIiCTh OJIATAE B TOMY, 1110 BU3HA4Y€EHI B CTATTi 3aKOHOMIPHOCTI
¥ pekoMeH/jaLlii MOKyTb 6YTH BUKOPHCTaHI sIK y TpolLieci miZiroToBku daxiBIiiB 3a crnernjanbHicTio «[IpaBo», Tak
i B IpaKTHUYHIH JiAJbHOCTI 00 NoNepe/KeHHA NPOTUIIPAaBHOI, 30KpeMa 3JI04YMHHOI, oBeAiHKU. [IpoBesieHe
JOCJIiJPKeHHS 1aJ10 3MOTY AiMTH TaKOr0 BUCHOBKY: IPUYMHU IPOTUIIPABHOI NOBEiHKH ITIepeBaXkHO 3yMOBJIEHi
HasIBHICTIO B CYCHIJIbCTBI TOCTPHUX CyllepeyHOCTEH, TOB’sI3aHUX i3 HeCIIpaBeJIMBICTIO, COLlia/IbHOI HEPIBHICTIO
i ToTasNBHOMN KOpYyMIli€et0. BapTo 6paTH 1o yBaru TaKoX MCUXOJIOTIYHI Ta 6ios10TiuHi GpaKTOpPH, 1[0 BU3HAYAIOTH
TOW YM IHIIMK BapiaHT NOBeJiHKU B KOHKPeTHOMY BUNaAKy. CyMHIBHa MOpaJib CYCMiJIBHOTO CIIOXKMBAaHHS BKpau
HeraTUBHO IO3HAYa€TbCA Ha MOBeAiHLi. MoXkHa CTBep/pKyBaTH, L0 NPOTUIPaBHA NOBeJiHKA 0cO6U €
pe3y/IbTaToOM CKJIaiHOI B3aEMO/i 6araTbox GpaKTopiB, Ais AKHUX ONI0CEPeJKOBYETbCSI KOHKPETHUMH BiZITHOCUHAMU
Ta CUTYyalli€l, y Ky ocoba nmoTpamsie. CycnijibHO HeOGe3MeYHUMH HaCaiJKaMU MPOTHUIPABHOI MOBEAiHKU
MOXYTb 6YTH 3JIOYMHH, YHACTIJIOK SIKHX 3aBJAETHCS peasibHa KO/ CyCIJIbBHUM BiIHOCHHAM, 1110 BUPQXKAETHCS B
CYKYTIHOCTi HEraTUBHUX 3MiH, IPUYHMHOBO IOB’SI3aHUX i3 MPOTUIPABHOO NMOBEIHKOI0, IKUX 3a3HAIOTh COL{ia/IbHi,
MpaBoOBi, EKOHOMIiUHi, MopasbHi ¥ iHIII I[iIHHOCTI cycHisibcTBa Ta oKpeMo B3ATOl oco6u. LjuBinizoBaHi kpaiHu
3/laTHI KOHTPOJIIOBAaTHU NOBEAiHKY JIIOJAWHU Ta BiZIIOBIJAaTH HA 3arpo3U ¥ BUKJIMKHU cydacHOCTi. KOoHTpoJsb 3a
MOoBe/[iHKO0, 6e3nepevyHo, nepeabdadae JoOpOBiIbHE cCaMOOGMEXKeHHs IIPaB, OJJHAK TaKe CaMOOOMEKEeHHS €
3allOpYKOK0 BWKUBaHHSA JIIOACTBaA. [lepelyMOBOI0 3MeHIlIeHHS BUSBIB MPOTHUIIPABHOI NOBEJIHKU € Meperysaz
CUCTEMH LIHHOCTEeH, MOpa/IbHO-eTUYHUX HOPM, IPUHHATHX y IeBHOMY coliyMi. LlinicHui nigxig fo HerTpasisanii
MPUYHH MPOTUIIPABHOI MOBEIiHKH Nepe6avdaE MPoBaPKeHHS COI[ialbHOI MOJIITUKY, CIPSIMOBAHOI Ha MO/0JIaHHSA
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Abstract

The transition of an increasing number of social relations into the virtual space and the intensive development of
information technology is accompanied by the emergence of new illegal phenomena, in particular, of a criminal law
nature, which requires appropriate legal regulation. Recently, the number of infringements on public relations
in the field of electronic payments has significantly increased, including by issuers of electronic wallets. This
trend creates a threat to any state that encourages the international community to develop appropriate norms
that should be implemented in national legislation to bring it closer to international standards. Currently, active
work is underway to strengthen criminal liability in Ukraine for violations in the provision of payment services,
considering the recommendations of the European Union. The purpose of the study is to analyse and develop
conclusions on the advisability of implementing the recommendations of the European Union in the national
criminal legislation regarding the tightening of sanctions for criminal offences committed in the field of providing
payment services using non-cash means of payment. Methodological tools are selected in accordance with the
goals set, the specifics of the object and the subject of the study. The study used the general dialectical method
of scientific knowledge of real phenomena, their connection with prosecution for criminal offences, and general
scientific and special methods of legal science. The scientific position is argued that the proposed changes to
the Criminal Code of Ukraine by introducing liability for illegal actions with electronic money are formulated in
such a way that it allows enforcing such a rule. According to the current legislation, it is determined that in the
presence of a license to provide payment services, certain legal entities have the right to issue electronic money,
in particular: banks, branches of foreign payment institutions, electronic money institutions, postal operators,
the National Bank of Ukraine, state authorities and authorities local self-government. Considering that all the
listed persons are legal, they are not the subject of a criminal offence, including for violations in the field of
payment services. The inconsistency of national legislation with the requirements of international standards
on the criminalisation of certain acts committed in the field of payment services necessitates further study and
the development of recommendations for harmonising the current legislation
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Introduction

In recent years, Ukraine has taken decisive steps towards
bringing the standards of public life closer to European
ones. The important part of that process is the sphere
of protection of public legal relations from illegal en-
croachments and from criminal offences. For this pur-
pose, Ukraine ratifies relevant international norms and
implements them into national legislation, considers the
recommendations of other directives and, if necessary,
improves national regulations. Modern economic relations
are characterised by the active development of payment
services that go beyond the relationship “financial in-
stitution - client” in the real world, and mostly move
to the virtual world. Electronic money and e-wallets in
various payments are becoming commonly used. The
spread of electronic money, which occurs simultaneously
with the rapid development of telecommunications tech-
nologies, can radically change the existing mechanism
of the monetary system of Ukraine [1, p. 39]. Today, more
and more public relations are moving to the virtual sphere,
and information technology relations are developing more
and more intensively, which is accompanied by the emer-
gence of new phenomena and requires appropriate legal
regulation [2].

At the same time, this trend has led to a significant
increase in the number of encroachments on public re-
lations in the field of electronic payments, in particular,
by issuers of such wallets - participants of domestic and
international payment systems. After all, in modern world
there is a situation in which people’s global capabilities
have changed significantly. In particular, there has been
a continuous transition of public relations to cyberspace,
which has led to the desire of criminals to spend more
effort on committing offences in online space than in
physical space. At the time when the number of illegal
acts with cash money has significantly decreased, the
statistics of fraud with online payments shows the oppo-
site trend [3]. This trend leads to a decrease in the level
of confidence in the national financial system. The com-
mon perception of society that the integrity of social re-
lations in this area can be violated, leads to devastating
consequences. Therefore, the fragility of trust in the se-
curity of financial transactions in cyberspace, although
is not a cyberspace problem, but is directly related to it
and significantly enhanced by this problem [4].

Moreover, as stated in Directive 2019/713 of the
European Parliament and of the Council of the European
Union! (hereinafter - EU Directive 2019/713) “fraud
and counterfeiting of non-cash means of payment are
threats to security, as they represent a source of income
for organised crime and are therefore enablers for other
criminal activities such as terrorism, drug trafficking
and human trafficking”. In addition, counterfeiting of
non-cash means of payment causes consumer distrust
of online payments and significant economic losses and
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is an obstacle to the digital single market. The above de-
termines the relevance of the study of issues related to
criminal prosecution in the field of payment services,
considering the legal position of the world’s leading
institutions.

The issue of prosecution for offences in the field
of payment services was raised by some Ukrainian re-
searchers, in particular, O. Kryshevych [5], V. Babanina [6],
A. Klochko, N. Volchenko, N. Kletsova [7], V. Topchiy,
G. Didkivska, T. Mudryak [8] and foreign scientists,
S. Abbass, S.E.F. Osman [9], P. Wang, M. Su, ]. Wang [10],
L. Kien, N. Binh [11]. However, the issue of implementing
the international standards on liability for the offences
in the provision of payment services is rather underin-
vestigated. Undoubtedly, that for Ukrainian society such
phenomena as modern payment systems and electronic
money are relatively new, so the legal framework, includ-
ing criminal law, was unprepared for such a development
of crime, which uses payment instruments, electronic
transfers, and electronic payment systems [12, p. 147; 13].

The purpose of the study is to investigate the pe-
culiarities of the implementation to the national legislation
of the European Union recommendations on strength-
ening criminal liability for offences in the field of payment
services and to determine the possibility and prospects
of criminal prosecution for this offence.

Materials and Methods

The methodological basis of the study was a general di-
alectical method of knowledge of real phenomena and
their relationship with the theory and practice of pros-
ecuting criminal offences committed in the field of pay-
ment services, including those that are the subject of
electronic money; formal and logical method, which
revealed elements of the legal mechanism of interna-
tional recommendations for strengthening criminal li-
ability for offences committed with electronic money;
comparative law method was used in the analysis of
current legislation and international regulations; logical
and legal (dogmatic) - when formulating proposals for
amendments to legislative acts.

The listed methods were used at all stages of the
study, in particular: definition of a scientific problem,
statement of the purpose and tasks; determining the
specifics of establishing liability for violations in the
use of electronic money under international standards;
identifying the features of strengthening liability for
criminal offences in the use of electronic wallets and
electronic money stored on them, the problems that arise
during the introduction of criminal liability for offences
committed by issuers of electronic money, and ways to
solve them. The theoretical basis of the study were the
papers by Ukrainian and foreign researchers on aspects
of criminal liability for offences committed in cyberspace
with electronic money:.

I Directive of the European Parliament and of the Council No. 2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of Payment
and Replacing Council Framework Decision 2001/413/JHA". (2019, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2019/713/0oj.
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Results and Discussion

The current state of protection of public relations in
the field of electronic payments

Nowadays, online opportunities significantly expand the
prospects in the activities of any business entity, includ-
ing those operating in the market of payment services.
Modern organisations are actively using information
technology to solve critical problems [14], one of which
is the development of online payments with electronic
money through electronic wallets. The following pro-
cesses are taking place in the global information envi-
ronment: the development of models of interaction of
participants in financial settlements based on the use of
the Internet resources and mobile phones. Therefore,
high-quality payment services are an important factor
in the development of international transactions in the
field of e-business [15]. And confidence in their safety is
a guarantee of widespread distribution among all segments
of the population involved.

Modern development of electronic instruments
of non-cash payments has led to the emergence of new
tools in this area, in particular, electronic wallets, which
store electronic money and through which payments can
be made between different persons. The development
of electronic money systems at the present stage of evo-
lution of society is characterised by a gradual narrowing
of the use of cash and paper payment documents, the
transition to new payment instruments and modern
payment technologies. Electronic money is widely used
in circulation and becomes an important tool of financial
infrastructure of economically developed countries [16,
p. 703]. According to the law?, an electronic wallet is an
issuer’s account (or operator, or agent, or trader, or user)
generated (created) in a processing system (issuer’s or
operator’s software) for accounting, storage and trans-
actions with electronic money. However, the emergence
of new means of payment not only simplified this pro-
cedure, but also provoked a modification of approaches
to committing illegal acts in the field of payment ser-
vices. At the same time, the legislator is one step behind
criminals, who are constantly improving and inventing
a way to avoid responsibility for their actions.

One of the determinants of the criminalisation of
digital payments is the peculiarity of non-cash means
of payment, namely their cross-border dimension, and
the rapid penetration of the digital component in all

gov.ua/laws/show/994_928#Text.
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spheres of public life and the spread of innovation in many
areas, including payment technologies. Respectively, new
technologies of payment transactions are possible only
using innovative payment instruments. At the same time,
the variety of means of payment arising from the rapid
development of the Internet technologies not only creates
new opportunities for individual consumers, including
businesses, but also contributes to the emergence of
additional opportunities in crime, conditioned by the
development of criminal technology. In fact, special at-
tention is paid to this in EU Directive 2019/7132, which
emphasises that the legal basis should be relevant to
combat such offences and proposes steps to protect so-
ciety from these destructive phenomena. In particular,
itisrecommended to recognise as a criminal offence the
illegal use of stolen or otherwise illegally appropriated
or obtained corporeal non-cash means of payment, as well
as the illegal use of counterfeit or falsified non-corporeal
non-cash means of payment. Therefore, both corporeal
non-cash means of payment and non-corporeal non-cash
means of payment must be recognised as the subject of
a criminal offence.

According to the Article 2 of Directive (EU)
2019/713 of the European Parliament and of the Council
of 17 April 2019 on combating fraud and counterfeiting
of non-cash means of payment and replacing Council
Framework Decision 2001/413/JHA? “non-cash payment
instrument’ means a non-corporeal or corporeal protected
device, object or record, or a combination thereof, other
than legal tender, and which, alone or in conjunction with
a procedure or a set of procedures, enables the holder
or user to transfer money or monetary value, including
through digital means of exchange. Accordingly, “digital
means of exchange implies any electronic money as de-
fined in point (2) of Article 2 of Directive 2009/110/EC
of the European Parliament and of the Council* or virtual
currency. Legal tender means currency, banknotes, and
coins, except for collectibles such as gold, silver and other
metal coins and banknotes, which are not normally used
as legal tender, or numismatic coins. This clarification
is contained in Council Directive 2006/112/EC “On the
Common System of Value Added Tax"®.

According to the current legislation®, in Ukraine
it is possible to make non-cash payments, namely, transfer
funds from payers’ accounts to payees’ accounts and
transfer of payment funds provided by cash payers to

'Resolution of the National Bank of Ukraine No. 481 “On Amendments to Certain Regulations of the National Bank of Ukraine on Regulation
of Issuance and Circulation of Electronic Money”. (2010, November). Retrieved from https://zakon.rada.gov.ua/laws/show/z1336-10#n19.
Directive of the European Parliament and of the Council No.2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of Payment
and Replacing Council Framework Decision 2001/413/JHA”. (2019, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2019/713/oj.
3Directive of the European Parliament and of the Council No. 2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of Payment
and Replacing Council Framework Decision 2001/413/JHA”. (2019, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2019/713/oj.
“Directive of the European Parliament and of the Council No. 2009/110/EC “On the Taking Up, Pursuit and Prudential Supervision of the
Business of Electronic Money Institutions Amending Directives 2005/60/EC and 2006/48/EC and Repealing Directive 2000/46/EC (Text
with EEA Relevance)”. (2009, September). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009L0110.
SDirective of Council No. 2006/112/EC “On the Common System of Value Added Tax”. (2006, November). Retrieved from https://zakon.rada.

SLaw of Ukraine No. 1591-IX “On Payment Services”. (2021, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1591-20#Text.
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payees’ accounts, using the following means of payment:
payment document, electronic money, electronic means
of payment, letters of credit, checks, bills. Directive
(EU) 2019/713" as to offences related to the fraudulent
use of corporeal non-cash payment instruments, recom-
mends ensuring that, when committed intentionally, the
following conduct is punishable as a criminal offence:

— “theft or other unlawful appropriation of a corporeal
non-cash payment instrument;

— fraudulent counterfeiting or falsification of a cor-
poreal non-cash payment instrument;

— possession of a stolen or otherwise unlawfully
appropriated, or of a counterfeit or falsified corporeal
non-cash payment instrument for fraudulent use; the
procurement for oneself or another; including the receipt,
appropriation, purchase, transfer, import, export, sale,
transport or distribution of a stolen, counterfeit or falsi-
fied corporeal non-cash payment instrument for fraud-
ulent use”.

Status of implementation of international norms in
the field of protection of electronic payments against
unlawful encroachments into national legislation

Analysis of Ukrainian legislation proves that the above
conducts are covered by the corpus delicti, the responsibil-
ity for which is provided by Article 200 of the Criminal
Code of Ukraine? (hereinafter - CCU) - “Illegal actions
with documents for transfer, payment cards and other
means of access to bank accounts, electronic money,
equipment for their manufacture”. Thus, almost all the
specified subjects of a criminal offence concern cor-
poreal (material) non-cash payment instruments. The
exception is electronic money, which is “units of value
stored in electronic form issued by an issuer of elec-
tronic money to perform payment transactions, which
are accepted as a mean of payment by persons other
than their issuer and is a monetary obligation of such
issuer of electronic money”?. Electronic money is ac-
counted for and stored in electronic wallets. With their
help, transactions with electronic money are carried
out. Therefore, it is fair to say that electronic money is a
certain sequence of numbers that symbolise banknotes
and coins, and in fact the bearer’s requirement for the
issuer to repay electronic money, i.e., to exchange them
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for conventional cash or non-cash money [17, p. 162,
167], and therefore, they have a non-corporeal form.

“The Article 5 of Directive (EU) 2019/713* as to
offences related to the fraudulent use of non-corporeal
non-cash payment instruments, recommends ensuring
that, when committed intentionally, the following conduct
is punishable as a criminal offence:

— unlawful obtainment of a non-corporeal non-cash
payment instrument, at least when this obtainment has
involved the commission of one of the offences referred
to in Articles 3 to 6 of Directive 2013/40/EU®, or mis-
appropriation of a non-corporeal non-cash payment
instrument;

— fraudulent counterfeiting or falsification of a
non-corporeal non-cash payment instrument;

— holding of an unlawfully obtained, counterfeit or
falsified non-corporeal non-cash payment instrument
for fraudulent use, at least if the unlawful origin is known
at the time of the holding of the instrument;

— procurement for oneself or another, including the
sale, transfer or distribution, or the making available, of
an unlawfully obtained, counterfeit or falsified non-cor-
poreal non-cash payment instrument for fraudulent use”.

As mentioned above, electronic money is a non-
corporeal non-cash means of payment, and therefore, the
current legislation provides for criminal liability forille-
gal acts referred to in Article 5 EU Directive 2019/713°.
At the same time, the legislative lack of regulation in
Ukraine on the issue of prosecuting for illegal opening
and servicing of electronic wallets as an unalterable
means of performing payment transactions with elec-
tronic money is noteworthy. For Ukraine, as a country
aspiring to join the European Union, one of the main
tasks is to harmonise national legislation with European
standards to achieve compliance with the legal system
of the European Union. By signing and ratifying the As-
sociation Agreement between Ukraine, on the one hand,
and the European Union, on the other, on June 27, 20147,
Ukraine has committed itself to adapting national legis-
lation to European Union standards [18].

Therefore, to implement the provisions of EU
Directive 2019/7138 and the Convention on Cybercrime’
(ratified with reservations), the Verkhovna Rada of Ukraine
registered a draft law amending some legislative acts

'Directive of the European Parliament and of the Council No. 2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of Payment
and Replacing Council Framework Decision 2001/413/JHA”. (2019, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2019/713/0j.

’Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3Law of Ukraine No. 1591-IX “On Payment Services”. (2021, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1591-20#Text.

“Directive of the European Parliament and of the Council No. 2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of Payment
and Replacing Council Framework Decision 2001/413/JHA”. (2019, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2019/713/0j.

SDirective of the European Parliament and of the Council No. 2013 /40/EU “On Attacks Against Information Systems and Replacing Council Framework
Decision 2005/222/JHA”. (2013, August). Retrieved from https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32013L0040.

Directive of the European Parliament and of the Council No. 2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of Payment
and Replacing Council Framework Decision 2001/413/JHA”, op. cit.

’Association Agreement Between Ukraine, of the One Part, and the European Union, the European Atomic Energy Community and Their
Member States, of the Other Part. (June, 2014). Retrieved from https://zakon.rada.gov.ua/laws/show/984_011#Text.

8Directive of the European Parliament and of the Council No. 2019/713 “On Combating Fraud and Counterfeiting of Non-Cash Means of
Payment and Replacing Council Framework Decision 2001/413/JHA”, op. cit.

“Law of Ukraine 2824-1V “On Ratification of the Convention on Cybercrime”. (2005, September). Retrieved from https://zakon.rada.gov.ua/
laws/show/2824-15#Text.
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on administrative and criminal liability for violations
related to payment services! (hereinafter - the Draft).
According to the Draft, it is proposed to introduce crim-
inal liability for illegal actions with electronic money
by supplementing the Criminal Code of Ukraine? with a
new Article 200-1 “Illegal actions with electronic money”.
It is supposed to recognise the following actions as
criminal offences:

— provision of electronic money issuance services
by persons who have not passed the authorisation of
activities in accordance with the legislation of Ukraine;

— provision of services for the execution of payment
transactions with electronic money, including the opening
and maintenance of electronic wallets, to persons who
have not passed the authorisation of activities in accor-
dance with the legislation of Ukraine.

A new title and wording of Article 200 of the
Criminal Code of Ukraine® “Illegal actions with payment
instructions, payment instruments and other instruments
of access to bank and/or payment accounts, electronic
wallets”, which deals with offences also related to elec-
tronic wallets, such as their counterfeiting, purchase, stor-
age, transportation, sending them for the purpose of
selling payment instruments or other means of access
to them, or their use or sale. This position of the legisla-
tor on the adjustment of the disposition of Article 200
of the Criminal Code of Ukraine* and the introduction
of Article 200-1 of the Criminal Code of Ukraine®, the
disposition of which contains certain acts contained in
the current Criminal Code of Ukraine®in Article 200 “II-
legal actions with transfer documents, payment cards
and other means of access to bank accounts, electronic
money, equipment for their production” coincides with
the findings of Ukrainian researchers. In particular, the
expediency of separating several types of crimes from the
specified corpus delicti based on the results of the analysis
of scientific views was emphasised by A.M. Klochko [12,
p. 135; 19].

Returning to the analysis of the proposed in the
Draft” statement of the disposition of Article 200-1
of the Criminal Code of Ukraine® “Illegal actions with
electronic money” it is seen that its wording makes the
norm knowingly “dead”. This position is based on an
analysis of sectoral legislation governing the provision

*Ibidem, 2001.
SIbidem, 2001.
¢Ibidem, 2001.

8Criminal Code of Ukraine, op cit.

Ibidem, 2021.
"Ibidem, 2021.
2Criminal Code of Ukraine, op cit.
13Criminal Code of Ukraine, op cit.
Criminal Code of Ukraine, op cit.
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of payment services. In accordance with paragraph 7,
paragraph 1 of Article 5 of the Law of Ukraine “On Pay-
ment Services™ the provision of services for the issuance
of electronic money and the provision of services for
payment transactions with them are financial payment
services. In part 1 of Article 10 of this Law'’ it is estab-
lished a list of entities belonging to payment service
providers, which include: banks, payment institutions,
branches of foreign payment institutions, electronic
money institutions, financial institutions entitled to
provide payment services, postal operators, providers
of non-financial payment services, the National Bank
of Ukraine, public authorities, and local governments.
At the same time, paragraph 1 of Article 57 of the Law!!
provides a list of persons who may be issuers of elec-
tronic money. It is noteworthy that they are the same
entities who are referred to as payment service provid-
ers, except payment institutions, financial institutions
entitled to provide payment services and non-financial
payment service providers.

All the above persons belonging to payment ser-
vice providers are legal entities that have the right to
carry out such activities only if they have a license issued
by the National Bank of Ukraine to provide payment
services. In addition, a mandatory feature of the objective
side of Article 200-1'? is the implementation of these
actions without authorisation in the manner prescribed
by law. The authorisation of such activities is a proce-
dure of admission of the relevant entity by the National
Bank of Ukraine to the provision of payment services,
which is carried out by issuing a license and (or) inclu-
sion in the Register of payment infrastructure.

Thus, only legal entities can take the actions out-
lined in Article 200-1 “Illegal actions with electronic
money”. This makes it impossible to prosecute the per-
son who committed the acts provided for in Article 200-1
of the Criminal Code of Ukraine®3. Ultimately, according
to the national criminal law doctrine, a legal entity is
not a subject of a criminal offence. The legislation pro-
vides an opportunity to apply to legal entities measures
of a criminal nature, in accordance with Article 96-3 of
the Criminal Code of Ukraine!*. However, its disposition
does not provide for the criminal law measures to legal
entities that have committed illegal acts with electronic

Draft Law Amending Some Legislative Acts on Administrative and Criminal Liability for Violations Related to Payment Services No. 6295.
(2021, November). Retrieved from http://w1.cl.rada.gov.ua/pls/zweb2 /webproc4_1?pf3511=73173.

’Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

"Draft Law Amending Some Legislative Acts on Administrative and Criminal Liability for Violations Related to Payment Services No. 6295.
(2021, November). Retrieved from http://w1.cl.rada.gov.ua/pls/zweb2 /webproc4_1?pf3511=73173.

‘Law of Ukraine No. 1591-IX “On Payment Services”. (2021, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1591-20#Text.
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money, because Article 200-1 of the Criminal Code of
Ukraine!is notincluded in the list of articles, the commis-
sion of which is the basis for the application to a legal
entity of measures of a criminal nature. Moreover, the
technological features of such activities as the issuance
of electronic money and transactions with them, allows
identifying a specific person from among the employ-
ees of a particular institution, who had the opportunity
to carry out such actions without proper authorisation.
That is why the disposition of Article 200-1 of the Criminal
Code of Ukraine?, set out in the Draft?, is unusable for law
enforcement, which necessitates its further refinement
and improvement to approximate Ukrainian legislation
to European standards.

Conclusions

The current situation is characterised by the rapid de-
velopment of online technologies in all spheres of life.
The field of payment services is no exception, most of
which are distributed in non-cash form. One of the fea-
tures of the development of modern payments is the
emergence of such payment instruments as electronic
money using electronic wallets. The latest trend in the
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BnpoBag)XeHHA peKoMeHaalin
€Bponencbkoro Corosy Woao NOCUNEHHS
KPUMiHaNbHOI BiANOBiAaNbHOCTI 32 NOPYLUEHHA
y cdepi HagaHHA NNaTiXXHUX Nocnyr

OneHa BikTopiBHa TMXOHOBA

HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, nn. ConoM’'daHcbKa, 1, M. KniB, YKpaiHa

AHoTaUia

AKTUBHMH Nepexif cycnisibHUX BiAHOCKH 10 BipTyasbHOI cdepu i iIHTEeHCUBHUI pO3BUTOK iHOpMaLiHHUX
TEXHOJIOTIM CYNpOBO/PKYIOTHCA INOSABOI0 HOBUX NPOTUIPABHUX ABHI, 30KpeMa KPUMIiHaJbHO-IPaBOBOIO
XapakTepy, o MoTpebye BiZMOBiAHOTO MpaBOBOTO peryaroBaHHA. OCTaHHIMU POKaMH CyTTEBO 30i/bIIUIACS
KIJIBKICTB MocsAraHb Ha CYCIiJbHI BiJHOCHHU y chepi eJIeKTPOHHUX PO3paxyHKiB, 30KkpeMa 3 60Ky eMiTeHTiB
eJIEKTPOHHUX TraMaHLiB. 3a3HayeHa TeH/|eHIlisl CTBOPIOE 3arpo3u it 6y/Ab-sKoi JlepKaBH, IO CIIOHYKAE
MiXKHApOHY CIIIJIBHOTY 10 pO3pO06JIEHHS Bi/ITOBIIHUXHOPM, IKiMalOTh Oy T iMIIJIeMEHTOBaHi [0 HAl[iOHAJIBHOT'O
3aKOHO/IaBCTBA 3 METOI0 HAOIMKEHHS HOT0 10 MbKHAPOAHUX CTaHAApTiB. HUHI TpUBa€e akTUBHA po60Ta L[0/0
MoCUJIeHHS B YKpaiHi KpuMiHa/ibHOI BiZinoBiZjaIbHOCTI 3a nopyieHHA y cdepi HalaHHS MJIATHKHUX TOCIYT 3
ypaxyBaHHSIM peKoMeHalil EBpormneiicbkoro Corwo3y. MeTor A0C/TiPKeHHs € aHaJTi3 i po3p06JIeHHSI BUCHOBKIB
CTOCOBHO JOLIJIBHOCTI iMIJIEMeHTalil /0 HaliOHaJbHOTO KPUMiHaJIbHOIO 3aKOHOJABCTBA peKOMeHJalin
€sponelicbkoro Corwsy B YaCTHHI MOCUJIEHHA CaHKLIM 32 KpUMiHa/IbHI IpaBONOpyIIeHHs, 1110 BYNHAKTHCA
y cdepi HaJlaHHS IJIATHKHUX MOC/IYT 3 BUKOPHUCTAHHSAM 6€3TOTiBKOBUX IMJIATIKHUX 3ac06iB. MeTO[0/10TiUHU M
iHcTpyMeHTapiit o6paHo BiAOBiAHO /10 MOcTaBIeHOI MeTH, crieniudiky 06’eKTa Ta MpeMeTa AOCTiHKeHHS. Y
JoCJTiPKeHHI BUKOPUCTAHO 3araJibHUH Jlia/IeKTUYHUHN MeTO/ HAYKOBOTO MTi3HAHHS peasibHUX sIBUII, iX 3B’I30K
3 NPUTATHEHHAM [0 BiAIOBiJa/IbHOCTI 3a KpUMiHa/JIbHI NIPaBONOPYIUEHHS, a TaKOX 3arajJlbHOHayKOBi Ta
crieniaJibHi METOAW OPUAAYHOI HAYKU. ApTYMEHTOBAHO HAYKOBY MO3UL[iI0 CTOCOBHO TOTr0, 1[0 3alIPOIIOHOBAHI
3MiHU 10 KpyuMiHa/ibHOTO KoZleKCy YKpaiHU B HalpsiMi 3apoBaJ»KeHHS BiJNOBia/IbHOCTI 3a He3aKOHHI Jil
3 eJIEKTPOHHUMHU rpoimunMa cGopMyJiboBaHi B TaKMU CNoci6, 1110 YHEMOXJIUBJIIOIOTh TPaB03aCTOCYBAHHSA
Takol HOpMU. Ha nificTaBi aHa/1i3y YMHHOT0 3aKOHO/JaBCTBA BU3HAYEHO, 1110 32 HAsIBHOCTI JliljeH3ii Ha Ha/laHHSA
MJIATHKHUX MOCIYT TPAaBO HA BUMYCK eJIEKTPOHHUX IPOLIel MalOTh OKpeMi IpUAHUYHI 0co6H, 30KpeMa GaHKHY,
¢inii iHO3eMHUX IJIATDKHUX YCTAHOB, YCTAHOBU €JIEKTPOHHUX TpOIlEH, omepaTopyd MOLITOBOrO 3B’fI3KY,
HauioHanbHUM 6aHK YKpaiHuU, opraHu Jep:KaBHOI BJiaZid M OpraHU MiCIieBOro caMOBpPsyBaHHSA. 3 OISy
Ha Te, 1110 Bci nepeJsiiveHi 0cO6M € IPUAUIHUMH, BOHU He € Cy6'€KTOM KPHMMiHAJIbHOI'O NPaBOMOPYIIEHHS,
30KpeMa 3a NopylIeHH:A y chepi miaThkHux nocayr. Hey3ropkeHicTh HallioHAIbHOTO 3aKOHOJABCTBA 3 BUMOraMH
Mi>)KHapOJAHUX HOPM I110Jl0 KpUMiHasti3alii okpeMux [JjisiHb, 1[0 BYMHAIOTLCA ¥ chepi HaflaHHA MJIATHKHUX
MOCJIYT, 06YMOBJIIOE ITOTPEGY B MOJAIBLINX HAYKOBUX JIOC/TI/PKEHHSX Y BKa3aHOMY HaNpsiMi, a TAKOXK po3pobJieHH]
peKoMeH/1alli} 111010 rapMOHi3aliil YMHHOI'0 3aKOHO/IaBCTBA

KniouyoBi cnosa:
¢dinaHCcOBI mpaBomopyuieHHs; $iHAHCOBI 3JI0UYMHU; NpaBONOpylIeHHs B KibepmnpocTopi; KpuMiHanbHI
MpaBONOPYLIEHHS 3 eJIEKTPOHHUMHU IPOLIMMA; PaBONOPYLIEHHA Y chepi MIATHKHUX MOCYT
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Abstract

The article examined the correlation of such elements of criminal characteristics as a perpetrator’s identity and
victim’s identity, classified criminal offenses related to domestic violence based on the understanding of the
peculiarities of the process of interrelation between the offender and the victim, stages of violence and the level of
family relations. The purpose of the research is to determine the individual characteristics of the offender and the
victim, as well as the interdependency of such characteristics, which are crucial for the selection of investigative
tactics and directions of investigation of criminal offenses connected with domestic violence. To achieve this goal,
general scientific methods are used. There are method of analysis and synthesis, induction and deduction, analogy
and modeling. Also for the description of legal phenomenon, substantiation of legality of behavior of the subjects
of violation and grouping of models of behavior of the offender and victim is a special-legal method. The specific
sociological method is used to summarize available scientific research and results of the survey, questionnaire
and interview of practical workers. The scientific novelty of the research is that due to scientific work and
the given activity of subdivisions of the National Police of Ukraine individual peculiarities of persons who are
approaching domestic violence are studied, such persons are classified according to their family status, gender,
age. The study also identifies the peculiarities and stages of the relationship between the offender and the
victim in criminal offenses related to domestic violence. A criminal classification of criminal offenses related to
domestic violence was carried out on the basis of a summary of the data on the individual of the offender and
the victim

Keywords:
domestic violence; criminalistics classification; victim’s identity; perpetrator’s identity; investigation

Introduction

Domestic violence is a problem not only in Ukraine, but
also in all countries of the world, and every year this
dangerous phenomenon is becoming more and more
threatening. Given the historical experience of society,
the fact that many religions occupy the dominant place
of man, and the role of women and children submit to
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men, domestic violence for a long time was considered
anorm. It is such a historical heritage that today makes
the victims of domestic violence not to talk about the
facts of humiliation, abuse, and sometimes torturing by
one of the family members, to perceive such situations
as a norm, believing that the victims themselves are
guilty and in such a way receive punishment [1, p. 181].
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0. Humin, V. Merkulova and others note that ac-
cording to a study by the United Nations Population Fund
and the Department for International Development of
the United Kingdom, in the early 21 century, Ukraine
became one of the first countries in Eastern Europe to
recognize domestic violence as an important social prob-
lem, deprived law-enforcers of the opportunity to hide
behind the screen of non-interference in private life. At
the same time, in some Ukrainian segments of people,
in particular, legal circles, is a common, erroneous and
dangerous position, according to which family relations
are a family affair and even domestic violence is not a
crime [2, p. 284].

According to statistics from the National Police
of Ukraine in 2020, the police received more than
200 thousand applications for domestic violence, i.e.
570 such reports daily. This is 47% more than in 2019.
On average, 1 people suffer from domestic violence
every three hours. At the same time, the police started
13 criminal proceedings every day and made 363 ad-
ministrative protocols on the facts related to domestic
violence [3].

Some questions concerning the definition of ways
of prevention and counteraction to domestic violence
in their works were considered by M.V. Kornienko and
A.V. Labun [4], O.V. Pchelina [5], V. Meliankov, G. Usatyi [6],
R. Erbas [7], PR. Vieira, L.P. Garsia, E.L.N. Maciel [8],
P. Parolari [9], V.V. Pakhomov, L.V. Karikh, M.O. Bonda-
renko [10] and others. In these works, scientific searches
of the direction, mainly, to define administrative and
legal principles of struggle against domestic violence;
psychological and sociological characteristics of such
violence. Taking into account the recent definition of the
criminal nature of domestic violence, many scientific
studies are devoted to the question of criminal-legal
qualification of criminal offenses related to domestic
violence; tactics of conducting separate investigative
(search) actions involving victims of such violence; spe-
cifics of using special knowledge during pre-trial inves-
tigation of criminal offenses connected with domestic
violence. However, comprehensive scientific research
of the background and peculiarities of construction and
implementation of the methodology of investigation of
domestic violence was not carried out.

Some aspects of the criminal nature of the in-
vestigation of cases of domestic violence are covered in
the work of T.V. Ishchenko [11], Y.M. Slukhaenko [12],
K.A. Shapoval [13]. At the same time, it should be noted
that many aspects of the investigation of the mentioned
criminal offenses require further investigation, includ-
ing criminal offenses related to domestic violence.
According to the Law of Ukraine “On Preventing and
Combating Domestic Violence”, the following types of
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domestic violence are singled out. There are physical,
psychological, sexual and economic. This classification
is based on violence, which makes it possible to under-
stand the scale of such a dangerous phenomenon as
domestic violence, but does not reflect what is happening
as a result of such violence, i.e., offenses, both criminal
and administrative in connection with such violence.

Therefore, it should be noted that even more dan-
gerous than domestic violence, criminal offenses related to
it. Domestic violence is usually a starting point for other
criminal offenses and crimes, which are not necessarily
confined to family and common premises. Therefore, it
is no less urgent to develop and implement methods of
investigation of criminal offenses connected with domes-
tic violence in practical activity. Thus, according to the
published statistical data of the Office of the Prosecutor
General of Ukraine, only in January 2021, 414 criminal
offenses related to domestic violence were recorded,
in particular according to art. 126' domestic violence -
328 criminal offenses, on art. 129, the threat of murder
is 145, on art. 115 deliberate murder, namely murder of
a young child or a woman who is known for the guilty
was in a state of pregnancy - 26, etc. [14].

By analyzing the Criminal Code of Ukraine?, the
list of criminal offenses related to domestic violence can
be divided into two groups: 1) criminal offenses related to
domestic violence; 2) domestic violence crimes. These
groups themselves have a fairly wide range of criminal
offenses, including mental injuries of various severity,
and beatings and morbulation, and threats of murder
and mental murder, exploitation of children, and forced
entry into sexual intercourse and rape, and violation of
the inviolability of housing, and the exclusion of children
from payment of alimony, disabled parents and many
others.

Mostly, the concept of “criminal offenses related to
domestic violence” is being used by criminal law scientists:
A.A. Voznyuk [15], 0.0. Dudorov, M.I. Havronyuk [16],
0.V. Kharitonova [17] and others. For the first time, the
term “domestic violence crime” was used in criminal
legislation in connection with the adoption of domestic
violence legislation, when the Law of Ukraine “On the
Amendments to the Criminal and Criminal Procedural
Codes of Ukraine in order to implement the Provisions
of the Council of Europe Convention on preventing
and combating violence against women and domestic
violence and the fight against these phenomena”® of
06.12.2017 No. 2227-VIII the general part of the Criminal
Code of Ukraine was supplemented by section XIII-1
“Restrictive measures, applied to persons who have com-
mitted domestic violence”. Despite the introduction of
the concept of “domestic violence crime” in the Criminal
Code of Ukraine, the Criminal Code does not contain its

!Law of Ukraine No. 2229-VIII “On Preventing and Combating Domestic Violence”. (2017, December). Retrieved from https://zakon.rada.gov.

ua/laws/show/2229-19#Text.

’Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3Law of Ukraine No. 2227-VIII “On the Amendments to the Criminal and Criminal Procedural Codes of Ukraine in order to implement the
Provisions of the Council of Europe Convention on preventing and combating violence against women and domestic violence and the fight
against these phenomena”. Retrieved from https://zakon.rada.gov.ua/laws/show/2227-19#Text (accessed date: 17.10.2021).

Law Journal of the National Academy of Internal Affairs, 12(1), 25-32



formulation, which in fact brings this issue to the court’s
decision [18, p. 145].

The purpose of the article is to define the individual
characteristics of the offender and the victim, as well as
the interdependency of such characteristics, which are
crucial for the selection of investigative tactics and di-
rections of investigation of criminal offenses connected
with domestic violence. To achieve the goal, it is neces-
sary to solve the following tasks: to determine the causal
links between the offender and the victim, stages and
systematization of violence, to determine the circle of
persons who suffer from domestic violence; conduct a
criminalistics classification of criminal offenses of this
category, choosing as a basis the identity of the offender
and determining whether the perpetrator’s identity is an
offender or the victim'’s identity of domestic violence,
taking into account the gender component and family
status.

Materials and Methods

To achieve this goal, general scientific methods are used.
There are method of analysis and synthesis, induction
and deduction, analogy and modeling. Also for the de-
scription of legal phenomena, substantiation of legality
of behavior of the subjects of violation and grouping
of models of behavior of the offender and victim is a
special-legal method. The specific sociological method
is used to summarize available scientific research and
results of the survey, questionnaire and interview of
practical workers.

The analytical base of the survey is statistical data
of the subdivisions of the National Police of Ukraine, data
from the Single Report on Criminal offenses published
by the Office of the Prosecutor General of Ukraine, data
from the Single State Register of judicial decisions. There-
fore, methods of analysis and synthesis of materials of
criminal proceedings of this category of cases and results
of questionnaires of practical workers were used to de-
termine the individual characteristics of the offender
and the victim in criminal cases related to domestic
violence. The questionnaire was conducted in written
form, giving out the way of 102 employees of the inves-
tigation units of the National Police of Ukraine, during
the period from October 2021 to February 2022, during
the last advanced training in the National Academy of
Internal Affairs. To this end, in the forms of the question-
naire, open type, respondents were offered, based on their
own practical experience, to indicate the characteristic
features of the offender in criminal proceedings of the
mentioned category, taking into account the gender
component and family status.

The above mentioned allowed to separate the
following scientific abstractions, namely:

1) interpretation of the statistical data obtained
with a view to a deeper understanding of the essence of
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the violent actions carried out with the use of qualitative
means;

2) the use of the method of qualitative analysis allowed
to obtain data on the life experience, opinions, opinions,
etc. of domestic violence participants, to reveal subjective
experience of victims. The understanding of the mecha-
nism of mutual relations between the offender and the
victim allows the investigator to understand the mech-
anism of the event, determine the tactics of gathering
evidence, tactics of investigation (search) actions, etc.;

3) the combination of quantitative and qualitative
analysis allowed a criminal classification of criminal of-
fenses related to domestic violence by the perpetrator
and victim, gender and family status. Also define the cy-
cle and stages (phases) of domestic violence, which as
aresultlead to the introduction of more serious crimes.

Results and Discussion

The problems of investigation of the victim’s identity
and the perpetrator’s identity are now quite widely in-
vestigated in scientific developments of various branch
directions. It is not an exception and criminalistics. This
issue was investigated by such criminal students as
V.P. Bakhin, PV. Tymbal [19], V.Y. Shepitko [20] and
N.P. Yablokov [21] and others. One of the key elements
of the criminal characterization of any crime is the per-
petrator’s identity. It can be established by means of
knowledge of certain properties and qualities, which are
reflected in traces of crime. The acquired knowledge is
used as means of influence on this personality during
conducting investigative (search) actions [11, p. 66].

Note that the criminal investigation of a person
is aimed at solving the main tasks: - identification of the
person - properties and signs that appear in the criminal
behavior; - identification of the character of the behav-
ior of the person before the occurrence of the crime; -
investigation of the behavior at the moment of social-
ly dangerous actions; - forecasting of the behavior of a
person in the process of investigation [22, p. 62]. On the
basis of examination of materials of criminal proceed-
ings, judicial practice and questioning of employees of
the National Police of Ukraine it is possible to have a
criminal substantiation of classification of criminal of-
fenses connected with domestic violence, based on the
specificity of such an element of criminal character-
istic as the person of the offender. As has been noted
before, criminal offenses related to domestic violence
have a complex and inhomogeneous character, which is
caused not only by the problem of the qualification of
such acts, but also by their latency and long period, so
to speak by accumulation and growth of tension, the
force of their introduction. Such circumstances arise
precisely because of the nature of the person who com-
mitted criminal acts.

Domestic violence is not only physical violence; it
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can also be sexual, psychological, emotional, economic,
spiritual or legal violence [23]. The Declaration on the
Elimination of Violence against Women' is inspired by
gender-based violence as “any form of violence that
causes physical, sexual or psychological harm or suffer-
ing to women, including the threats of such acts, forced
arbitrary deprivation of liberty, both in public and pri-
vate life” Any form of violence in the family is illegal
and unacceptable. Domestic violence can be physical or
psychological and can affect anyone, regardless of age,
sex, national affiliation or sexual orientation. It may
include behavior intended for intimidation, physical
harm or control of a partner. Although all relationships
are different, domestic violence usually includes unequal
dynamics of power, in which one partner tries to exercise
control over other different ways [23].

V.Ye. Bondar [24, p. 26] notes that L. Walker [25]
as a result of many years of psychotherapeutic work
with victims and initiators of domestic violence defined
three phases. The first phase is the phase of increase in
tension. It is characterized by increasing tension in rela-
tions. At this time, the man can resort to minor threats.
However, minor images eventually become more brutal,
tension in relations increases up to the assault of anger
in the man. The second phase is the explosion or beating
phase. In the second phase, aggressive actions accumu-
late very quickly and cause chain reaction, which leads
to explosion. At this stage, violence can be expressed in
various forms: from shock or compass to beating and
causing serious injuries. The third phase is the phase of
the love remorse. The tension decreases and becomes
calm. Describing the third cycle, L. Walker claims that
abusers show more activity in the phase of increased
tension and violent incident than in the phase of love
remorse, in which the victim takes a major role [24,
pp. 26-27; 25].

In a more modern interpretation, the following
phases have names: the phase of the construction of
tension; the phase of the violent episode; the phase
of the sincere remorse (“honeymoon”). Unfortunately,
the nature of violence is cyclical and as a rule violence
is repeated again and again [26]. Such behavior of the
offender, following the specified sequence of phases, is
repeated. However, each time the second phase acquires
an increasingly aggressive character. As a result, there
is another, more serious crime, committed by either an
offender who does not count on his strength and is unable
to control behavior, or the victim does not withstand
the abuse, murders or another serious crime against his
offender.

Intimate partner violence (IPV) is a global prob-
lem and is important to public health, including the
constriction of harmful behavior committed within in-
timate partnerships, including physical, sexual and/or
psychological violence that is known to affect women

I The ratio of the victim's identity and the perpetrator's identity in criminal offenses related to domestic violence

disproportionately [27]. V.V. Nesterchuk notes that the
facts of domestic violence against women are not isolated,
repeated, in addition, have all signs of criminal offense.
The process of clarifying the circumstances of violence
against women is rather complicated, because the victim
is forced to continue living with the offender in the
same room, which causes recurrence [28, p. 68]. This is
also the case for other victims of domestic violence, not
just women.

Vulnerable groups are a category of people whose
rights are a changing phenomenon in crisis situations
in the country and the world [29]. Taking into account
this circumstance V.Ye. Bondar [24] to this three-phase
structure of domestic violence adds a fourth phase,
which appears like the apogee of the ranks of violence.
Namely, the use of force, on the one hand, increases
the severity of the conflict, since the force influence
becomes a decisive argument and often eliminates its
solution peacefully, and on the other hand, it renders the
conflict criminal. Having gained victory by force once, the
person further reproduces negative experience in other
similar situations. That is why after the third stage the
conflict acquires a new quality. [t becomes criminogenic,
that is at any moment can break into a serious crime [30].
The fourth stage is the commission of a serious violent
crime against a family member [24, p. 28].

Summing up the results of judicial and psychi-
atric examinations of women aged 17 to 53 years who
have committed the murder of their men or domestic
partner, V.Ye. Bondar found that almost all cases were
related to chronic psycho-traumatic family situation
(arguments, fights) against the background of economic
difficulties and housing lack [24, p. 33]. In order to es-
tablish a methodology for investigating domestic vio-
lence-related criminal offenses, it will be appropriate
to distribute such violent acts based on the results of
the survey of practical workers, choosing as a basis the
identity of the offender, determining whether the offender
is a perpetrator or victim/victim of domestic violence.
Understanding the behavior of perpetrators of domestic
violence at different stages (mentioned above), it is pos-
sible to identify three groups of criminal offenses con-
nected with domestic violence, taking as a basis the person
of the offender:

o the first is criminal offenses and crimes committed
by the perpetrator (68%);

e the second is criminal offenses and crimes com-
mitted by the victim of domestic violence, i.e. directed
against the perpetrator (30%);

o the third is criminal offenses committed by a third
party, which acts as a defense victim of domestic vio-
lence, as well as directed against the perpetrator (1.2%).

Also taking into account the gender component
and family status, according to the results of the ques-
tionnaire of practical workers it is possible to classify

https://www.ohchr.org/en/professionalinterest/pages/violenceagainstwomen.aspx (accessed date: 19.10.2021).

I !General Assembly Resolution No. 48/104 “Declaration on the Elimination of Violence against Women”. (1993, December). Retrieved from
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the perpetrator as follows: men - 97% (99 persons have
chosen such answer); women - 2% (2 persons have chosen
such answer); children - 1% (1 person have chosen such
answer); suggested variant of answer: grandmother or
grandfather - 1%; conservator (married couple) - 1%.
Domestic violence differs from violent crimes through
the word “family” means the use of violence by close
people and within. Traditionally, domestic violence was
largely associated with physical violence. However, do-
mestic violence and its forms are now widely defined to
include all the existing forms of violence that a family
member may commit [31, p. 206].

It should be noted separately that the identification
of areas of investigation, planning, organization and se-
lection of tactics of investigation (search) actions pro-
motes understanding of the personal characteristics of
the victim. Proceeding from the above, for a qualified
investigation of criminal offenses related to domestic
violence, the following classification of such offenses
by the victim identity will be appropriate:

— minor person;

— women/men;

— elderly persons;

— persons with disabilities;

— persons with mental disorders;

— internally displaced persons.

Given that a criminal offense as domestic violence
has a legally defined circle of actors, it will be appropriate
to separate the classification according to the peculiarities
of the relationship between the offender and the victim,
i.e. between whom it occurs:

— violence between marries couple, between domestic
partners, i.e. a couple without registration of marriage;
— violence between parents and minor children;

— violence between parents and adult children, and
the victims of such violence can be both parents and
children;

— violence between children of one family;

—violence between the conservators and the persons
under care, and the persons under care can be both
adults (elderly persons) and children;

— violence between relatives of different degrees of
kinship.
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Conclusions

Thus, summing up the above, it is possible to conclude
that in criminal proceedings of this category not every-
thing is as clear as it may seem at first sight and after
the initial examination of the scene. Namely:

1. The latency of such violations is covered in
the person of both the victim and the perpetrator, the
choice of the method of committing the offense depends
not only on the individual’s ability and skills, but also
on his age, family, psychological state, the length and
systematization of the situation of violence, the degree
of threat of such violence, etc. That is why the person of
the victim and the offender is the fundamental element of
the criminal characterization of the method of investigat-
ing criminal offenses connected with domestic violence.

2. In order to properly qualify a criminal offense
related to domestic violence and to ensure the fair pun-
ishment of the guilty person, it is worth understanding
that the offender in this category of crime may be: 1) the
perpetrator, i.e. a person (may not be alone), who causes
systematic violence against family members; 2) the victim
of domestic violence, i.e., criminal acts directed against
the perpetrator; 3) the third person who acts in this way,
protecting the victim of domestic violence.

3. The relationship between the perpetrator and
the victim is of a long cyclical nature, which is divided
into four phases. The first phase is the phase of the in-
crease in tension. The second phase is the phase of explo-
sion or beating. The third phase is the phase of the love re-
morse. The fourth phase is the phase of the criminal nature.

4. The investigator must thoroughly study and
investigate the specifics of the person who committed
a criminal offense, which is the consequence of the sys-
tematic act of domestic violence, i.e. both the persons
who commit it and the persons in respect of whom it is
committed. The perpetrator’s identity and the victim’s
identity are always connected and trying, because of
psychological condition, to hide the degree of conflict
between them.

It is the consideration of these circumstances
that will facilitate the proper conduct of pre-trial investi-
gation of criminal offenses related to domestic violence,
proper preparation of materials for judicial review.
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CniBBigHOLWEHHA 0CO6U NOTEPNINOro Ta 3/I0MUHLUA
B KPUMiIHaNIbHUX NpaBonNopyLUeHHAX, NOB'A3aHUX
i3 QgOMaLUHIM HaCU/bCTBOM

Onia bopuciBHa KoMapMHCbKa

HauioHanbHa akageMiqa BHYTPILLHIX cnpaB
03035, nn. ConoM’aHcbKa, 1, M. KniB, YkpaiHa

AHoTauiq

Y ctaTTi oCTi/PKEeHO CIiBBiTHOIIEHHS TAKUX eJIEMEHTIB KPUMiHATICTUYHOI XapaKTEPUCTHKH, SIK 000 3JI0UUHIIA
Ta notepnisioro. Ha mifcraBi pe3y/bTaTiB BUBUEHHSI 0COGJHUBOCTEN B3aEMO3B’'SA3KY KPUBJHHUKA U KepTBH,
eTaniB HacCUJIbCTBA OGI'PYHTOBAHO KJIacKdikaliro KpUMiHaJbHUX PABONOPYIIEeHb, 0B’ A3aHUX i3 JOMaIIHIM
HaCUJIbCTBOM. MeTa Zi0C/1i/[>KeHHsI - BU3HAYEHHS OKPEMUX XapaKTEePHUCTUK 0COOU 3JI0UMHIS Ta [TOTEPIIIoro,
a TaKOX IX B3a€EMO3aJIEXKHOCTI, 1[0 MAa€E BaroMe 3HaueHHs JJis 00paHHSA CJAiJYMM TAaKTUKU M HampsiMiB
po3ciiyBaHHA KPHUMiHAJIbHUX MPABOMOPYIIEHb, OB’ I3aHUX i3 JOMALIHIM HAaCUJILCTBOM. [lJisl JOCATHEHHSA
3a3Ha4YeHOl MeTHM BUKOPUCTAHO 3arajJlbHOHAayKOBI MeTOJM, 30KpeMa aHaJidy, CUHTe3y, iHAyKuil, neaykuil,
aHaJsIorii Ta MO/Ie/IIOBaHHS. Y MeXKax ONKCY NPAaBOBUX SIBUIL, 0OI'PYHTYBAaHHS 3aKOHHOCTI NOBE/IiHKU Cy0’€EKTIB
NPaBONOPYLIEHHS Ta IPYIlyBaHHA MO/esiel TOBeAIHKN KPUBHHUKA 1 2KepTBU 3aCTOCOBAHO CIelia/IbHO-I0pPUAUYHUN
MeTo/. [lnd y3araJbHeHHS HAasgBHUX HAYKOBHUX JOCJiJKeHb 1 pe3y/bTaTiB ONUTYBaHHsS, aHKeTYBaHHA U
iHTepB’'lIOBaHHS MMPAKTUYHUX MPaLiBHUKIB 3aCTOCOBAaHO KOHKPETHO-COLio/IoriyHUN MeTo/,. HaykoBa HOBU3HA
JOCJI/PKEHHS NOJIAra€ B TOMY, 110 3aBJAAKM HAYKOBUM Hallpall0BaHHAM | JJaHUM [JiAJbHOCTI NiApo3A4iaiB
HanionanbHoi moutinii Ykpainu gociipkeHo iHAUBIAyaibHI 0COGJIHUBOCTI 0Ci6, MPUYETHUX [0 JOMALIHbBOTO
HaCHUJIbCTBA, 3/[iliCHeHO Ky1acudiKaliito TaKKUxX 0Cib BiZ[TOBiHO /10 iX CTAHOBUIIA B pOJIUHI, cTaTi, Biky. Bu3HaueHO
0COGJIMBOCTI Ta CcTafil B3aEMO3B'sI3Ky MK KPUBJHUKOM i KE€pPTBOIO B KpPUMiHa/JbHUX MPABONOPYLIEHHSX,
MOB’SI3aHUX i3 J0MALIIHIM HaCUJIbCTBOM. Ha mificTaBi y3arasibHeHHS JAHUX ITPO 0CO6Y 3JI0UHHIIA Ta TOTEPIIJIOro
3alpONOHOBAHO KPUMiHAMICTUYHY KJIacKdikaliro KpUMiHaJIbHUX NPaBONOPYILEeHb, MOB'sI3aHUX i3 JJoMaIlIHIM
HAaCUJIbCTBOM
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JOMalIHE HACUJIbCTBO; KpUMiHalicTU4HA KaacKudikallis; ocoba moTepIiijioro; oco6a 3JI09YMHIIS; PO3CTiAyBaHHSA
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Abstract

This paper raises current theoretical and practical issues related to the implementation of a comprehensive
mechanism of liability for economic criminal offences in Ukraine. The purpose of this study is to identify the
main problem areas in the criminal law security of economic relations and to develop conceptual advice on their
elimination. The paper uses a wide range of methodological tools (including comparative, historical, systemic,
Aristotelian (dogmatic), modelling), which enabled a comprehensive and critical analysis of the current state
and prospects for improving the criminal regulation of economic relations in the country. The results of the
study are designed to promote the development of a unified conceptual model of protection of the national
economy through criminal law. It is established that the prolonged economic crisis and distortions of market
relations continue to adversely affect the state and dynamics of economic crime. The author’s opinion is also
argued that since criminal law measures cannot objectively have a positive effect on economic processes, they
can be relied on only to eliminate certain adverse consequences of economic activity. The study substantiated
that the term “criminal offences against the market economy” in the context denoting the crimes for which
responsibility is prescribed by Section VII of the Special Part of the Criminal Code of Ukraine, successfully
passes conditional verification for compliance with the name of this structural part of the Criminal Code. Over
the past five years, Ukraine’s criminal law policy on combating crimes in the sphere of economic activity has
not undergone radical changes. Finally, there are hopes for the active development of legal research to become
a reliable foundation for quality law-making to optimise the statutory framework in terms of criminal law
response to economic and financial torts
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Introduction Economic Protection of the National Police as well as
Several reasons point to the relevance of the subjectun-  of the Tax Police, the issue of criminal liability for “eco-
der study. First, due to the creation ofanew law enforce-  nomic crime” is once again on the agenda. For all the
ment body in Ukraine (the Bureau of Economic Security)  importance of organisational and procedural factors
as a non-militarised “successor” of the Department of  (including the issue of jurisdiction) and understanding
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the fact that the effectiveness of law-making is measured
primarily by law enforcement, substantive criminal law
provisions should remain the primary tool in fighting
white-collar offences. It is the criminal law that deter-
mines which acts of conduct in the economic sphere are
prohibited, and what criminal consequences should occur
in case of violation of the respective prohibitions.

Second, today the repeatedly “reformed” Chapter
VII of the Special Part of the Criminal Code of Ukraine!
under the title “Criminal Offences in the Sphere of Eco-
nomic Activity” is still an unbalanced, unsystematic set
of insufficient quality prohibitions, which is unable to
fulfil its main purpose - to provide effective criminal
protection of economic activities. It is therefore unlikely
to be reconstructed. This situation is, unfortunately,
natural in the sense that criminal law policy in the field
of economic protection in Ukraine constantly changes
its vectors and legislative changes are made without
proper theoretical justification, they often lack practical
sense.

Third, the issue of liability for criminal offences in
the field of economic activity is among the most difficult
within the Special Part of the criminal law of Ukraine,
not least due to the traditional formality of the relevant
criminal law prohibitions and their connection with the
regulatory legislation provisions (huge in volume, con-
tradictory and extremely unstable). This creates signif-
icant difficulties in terms of both commenting on the
relevant articles of the Criminal Code and identifying
ways to improve criminal law prohibitions. It is worth
reminding that crime is traditionally understood as an
objectively dangerous behaviour of social actors in the
system of social relations, which causes significant harm
to human rights, social relations and vital interests of the
individual, state, business, and society, thus creating a
state of danger in society in general. Crime is manifested
through the commission of criminal offences, which are
different in social orientation, social danger, and conse-
quences [1, p. 171].

Fourth, criminal law scholars are currently at the
crossroads, since, on the one hand, there is the enforced
Criminal Code and the routine practice of amending it
(the situation here, in our opinion, is no longer man-
ageable); on the other hand, our attention cannot pass
the activities of the working group, which is currently
drafting the new version of the Criminal Code. Within
Book 6 of the new Criminal Code draft, it is proposed to
single out sections 6.5-6.7, related to crimes and crim-
inal offences against the financial system, against the
order of business activities and against the interests of
consumers, respectively. At the time of authoring this
paper, the content of the proposed sections has been
unknown.

Overall, crime in the sphere of economic activity is
an urgent and complex socio-economic problem, which
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currently poses a real threat to the filling of state and
local budgets through prompt payment of taxes, fees,
and mandatory payments. At the current stage of the
nation’s development in the areas of law, democracy,
and economy the state needs to combat economic crim-
inal activity in its various forms [2, p. 28].

Materials and Methods

To achieve the purpose of this study, the authors em-
ployed methods of logic during the construction of the
economic crime provisions, establishing trends in crim-
inal policy against white-collar crimes; comparative-legal
method - when comparing Ukrainian economic offences
framework with those in the United States and some
other countries; historical-legal - when establishing his-
torical origins of white-collar crime in Ukraine, Great Brit-
ain and elsewhere. Employment of methods of analysis
and synthesis, induction and deduction enabled the
authors of this paper to construct the article logically
by dividing it into several substantial blocks of material
(including current issues, historical background, relevant
foreign practices, draft law analyses, etc.), as well as to in-
sert substance into relevant components of the article.

Based on the results of the study and using relevant
research methodology the authors have formed a set of
pragmatically construed conclusions aimed at improv-
ing both legal and enforcement parameters of fighting
white-collar crime in Ukraine. An extensive body of ac-
ademic literature as well as provisions of both enacted
and draft Criminal Codes have been used while working
on this paper. Works by foreign and domestic commen-
tators have been used at length. This allowed to illustrate
the current issues of white-collar crime in more depth
and to elaborate solutions for strengthening the system
of combating such crimes in Ukraine.

Results and Discussion

According to foreign researchers, the first documented
mention of white-collar crime in the common law system
dates to the 15" century in England. In 1473 a special law
was passed to counteract the theft of property specifi-
cally entrusted to its carrier. This act was a reaction by
the then-legislator to the theft of wool by persons, who
transported it at the owners’ request. Separately, the
twelfth chapter of the fourth book “On Public Crimes”
(1769) by famous English commentator W. Blackstone,
whose works had a significant impact on American
law development, is devoted to crimes against public
trade - prototypes of modern economic offences. Within
this section of former English law, the famous scientist
carefully comments on the rules of such crimes against
the economic interests of the Crown as smuggling (and
the law punished not only the import of goods into En-
gland, but also the importation of goods by an armed group
of at least three people, camouflage and smuggling

I !Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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whether shooting at revenue collectors was considered
an aggravating circumstance), fraudulent bankruptcy
(considered one of the low manifestations of crimen
falsi and equated with forgery and forgery), usury (loan
sharking, historically the interest rate on debts ranged
from 5 to 10%), which was punishable by confiscation
of three times the loan amount or imprisonment for
six months), fraud in trade relations (was the central fea-
ture of a group of statutes aimed at preventing fraudulent
practices in certain areas of production and bidding
and included, in particular, deception in the quality of
bread and other foodstuffs, deception in the weight and
size of products) [3, p. 154-160].

When discussing white-collar crime as a complex,
cross-border phenomenon, one should refer to the fact
that crime arises, exists, and develops because of the
interaction between members of society, as well as with
the social environment and society as a common system.
Thus, crime in general is primarily related to the living
conditions of society, the state of public consciousness
and the system of social relations. A specific feature of
the relationship between various phenomena of social
life and human activities is that they pass in the form
of information through the public consciousness, are
mediated by collective thinking and are expressed in
goal-setting (choice of ways and means of realisation of
group interests, achievement of common goals, intentions
to actin a certain way) [4, p. 275].

Paying attention to the fact that there are three
major approaches to the category of economic crimes
in academic literature - in its broad, narrow, and in-
termediate meanings, the authors of one fundamental
work on criminal law choose the third, compromise,
doctrinal approach to understanding this concept. Ac-
cording to such approach, economic crimes encroach
on the economy, rights, freedoms, needs of participants
in economic relations, disrupt the normal functioning
of the economic mechanism, harm (as a rule) these so-
cial values and benefits. During the period of advancing
to a market economy and returning to its diversity, in-
terests of not only the state but also of any other entity
engaged in economic activity must remain unchanged.
The concept of economic crime has not yet been accu-
rately reflected in legal scholarship, and this issue, as
well as the question of relationship between the cate-
gories of “economic crime” and “economic criminality”,
is yet to be resolved.

Meanwhile the economic crisis and the distorted
nature of market relations continue having a negative
impact on the state and dynamics of economic crime [5,
p. 85]. Statistics on economic crimes illustrate that the
number of economic crimes in different spheres of
Ukrainian economy is highly increased, which leads to
dramatic damages contravened upon the country [6,
p. 380]. Earlier we have been expressing the opinion
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that before formulating drafts of specific criminal law
regulations, it would be worth trying to develop a doctrinal
model of the section of the Criminal Code designed to
ensure proper protection of economic relations, and at
the same time the complexity of this scientific task. Per-
haps the main factor of such complexity is that the defi-
nition of goals and limits of criminal law in the economic
sphere should be derived from the national socio-eco-
nomic policy. Currently, its directions and parameters
are undergoing permanent changes in Ukraine on the
“election-to-election” basis.

However, the situation has somewhat improved
recently: at least some clarity has been provided by
“National Economic Strategy for the period up to 2030” -
a Resolution of the Cabinet of Ministers of March 3,
2021, No. 179%. According to experts, this document
contains a well-formed vision, mission, goals, principles
and main tasks, which are important for attracting in-
vestment, simplifying business conditions and sustain-
able economic development of Ukraine. Therefore, the
content of sections 6.5-6.7 of the draft Criminal Code,
obviously, should first be correlated (politically) with
the mentioned program document. Overall, the history
of economic development of the state, determination of
its economic policy priorities can be traced through the
provisions on liability for economic crimes. However,
such observation can be successful only when based on
meaningful law-making, which is adequate to the so-
cio-economic realities. This is because sound criminal
policy on economic crimes depends on the needs of so-
ciety, the state of the economy, the balance of state and
business interests and more.

At the same time, as it follows from the legislative
experience of countries with developed market econo-
mies, the issues of criminal law protection of economic
activity should not be approached in a simplistic way.
.A. Klepitsky has proved the erroneousness of the wide-
spread opinion about the insignificant role of criminal
law in the protection of economic activity under mar-
ket conditions; in fact, developed countries with mar-
ket economies are clearly and significantly superior to
post-Soviet states in the level of criminal liability pro-
hibited under the threat of criminal liability [7, p. 477-
480]. Therefore, “successor” provisions of Chapter VII
of the Special Part of the Criminal Code must cover at
least such components as the credit system (especially
the institution of bankruptcy), investment, finance (in-
cluding taxes and social security contributions, money
circulation and non-cash payments), foreign economic
activity and customs administration, entrepreneurship,
principles of fair competition and consumer market
relations.

When outlining the “white-collar” segment of
criminal law studies, special attention should be drawn
to the study of globalisation trends in modern world

I !Resolution of the Cabinet of Ministers No. 179 “National Economic Strategy for the Period up to 2030”. (2021, March). Retrieved from

https://zakon.rada.gov.ua/laws/show/179-2021-%D0%BF#Text.
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and, specifically, in interstate economic relations. Today
oneis able to follow the processes of digitalisation, com-
munication, erasure of language barriers, migration of
labour and capital, joint space exploration, implemen-
tation of international research projects in almost all
areas, doing cross-border business and more. Such en-
deavours, while obviously gaining momentum, cannot
but affect, at least indirectly, law in general and criminal
law in particular. In modern societies, the emergence of
new types of economic crimes, the growth of economic
crime in general and its adaptation to various socio-eco-
nomic changes are widely recognised [8, p. 627-628].

Since white-collar crimes are no longer contained
within national borders and instead become an inter-
national illegal phenomenon, enforcement techniques
should also become international in their substance and
goals. Hence, international criminal policy is a type of
criminal policy, which involves efforts of at least two
states to strategically combat crime. Today, such activ-
ities include participation in the ratification and im-
plementation of international conventions, practical
application of rules through them. Equally important
is participation in international governmental and non-
governmental organisations that work to combat crime,
detect, and investigate international crimes [9, p. 290].

Regarding current globalisation environment, suc-
cessful development of any national economy largely
depends on the degree of interaction with other economic
systems. Such conclusion seems all the more relevant
when considering modern types of globalisation, es-
pecially economic one. Against such background, the
priority function of public authority in Ukraine should
be in establishing a harmonious, productive relationship
between the national economic system and similar sys-
tems of foreign countries, as well as with the regional
economic systems, in particular with the European Union
economy. As a relevant example, while remaining for a
long period of time the world economy leader with the
national GDP making up almost a quarter of the world
GDP since the end of World War II, today the United
States of America is the well-established leader in many
areas of global economic development. This leadership
starts with the highly developed and highly capitalised
stock markets as well as enormous innovative technol-
ogies and ends with free competition laws and effective
bankruptcy procedures. The U.S. shows significant achieve-
ments in the functioning of a liberal market economy
model to the rest of the world.

American experience, always praised for the sta-
bility of the economic development vectors and particu-
larly by the freedom of market relations as well as prag-
matic limitations, set by the state, is even more useful
for Ukraine, which has recently chosen the “market” di-
rection for its economic development. At the same time,
learning from the relevant American experience leads
us to a conclusion that free market relations are not
immune from illegal practices. The issue of counteracting
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economic crimes constantly stays on the radars of the
US law enforcement agencies. Global markets make up
yet another dimension for white-collar crime. Since there
is a multi-faceted relationship between globalisation,
economy, law, government, and democracy, each one
influences on one another and affects it. The totality
of such interactions changes the function and even the
nature of the state. Globalisation includes emergence
and expansion of multinational corporations and their
increasing role in the global economy [10, p. 216]. Mean-
while corporations themselves increasingly often become
criminal actors involved in cross-border tax evasion,
money laundering and other schemes.

When covering the topic of Ukrainian economy’s
integration into the global markets, one should notice
that over the past three decades, the history of stock
market establishment and development in Ukraine has
provided many examples of the global best practices’
transfer with regards to stock exchanges’ supervision and
organisation, depositoryand clearinginfrastructure, etc.
However, in reality, though stock market is the driving
force of the global economy; it poorly performs the func-
tions of deployment, allocation and channelling finan-
cial resources in Ukraine with the goal of stimulating
economic growth and attracting foreign investment.
Despite a few positive examples of integration into
global capital markets (in particular, the recent provision
with the access to the Ukrainian state bonds for foreign
investors via the Clearstream international depository
and also admission of the U.S. Treasury Bonds and several
companies’ stocks, including Apple stock), Ukrainian stock
market is plagued by significant distortions and imbal-
ances, it remains underdeveloped and unattractive for
both domestic and foreign investors. This is clearly evi-
denced by the economic data [11, p. 1680].

Among various “white-collar” models of illegal,
fraudulent behaviour, money laundering as a yet an-
other threat to economic security of global proportions
has raised the issue for all countries about the need to
strengthen international cooperation between law en-
forcement agencies in the field of countering launder-
ing schemes. In this case, international cooperation will
be successful if carried out at both national and inter-
national levels. The need for law enforcement coopera-
tion is because without international cooperation it is
impossible to ensure collection of evidence outside the
country, criminal prosecution of perpetrators outside the
country, as well as compensation for losses or return of
lostincome. Accordingly, proposal to develop a method-
ology for the interaction of law enforcement agencies of
different countries to counteract money laundering will
allow taking such interaction to a new level [12, p. 226].

Reflecting on the specific manifestations of le-
gal nihilism, legal fetishism, and legal voluntarism in
Ukrainian society on the feasibility of criminal law reg-
ulation of the national economy in general and the spe-
cific limits of such regulation in particular, non-criminal
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behaviour in the economy should be regulated by other
means, and in no way criminal ones. Conversely, the
application of criminal law measures cannot be elimi-
nated where and when they are needed. Since criminal
law measures cannot objectively have a positive effect
on economic processes, they can be counted on only in
terms of eliminating certain negative consequences of
economic activity. At present, it can be concluded that
the term “crimes against the market economy” in the
context of denoting crimes for which responsibility is
provided by Section VII of the Special Part of the Criminal
Code of Ukraine!, quite successfully passes a conditional
test for compliance with the name of this structural
part of the criminal law. The proposed concept is con-
sidered as reasonable, given the well-founded criticism
of its two main “competitors” - the statutory concept of
crimes in the field of economic activity and the common
concept, within the legal literature, of crimes in the
economy (as another practical option - crimes against
economic activity). We believe that in such way it will
be possible, among other things, to avoid “blurring” of
one of the key sections of the Special Part of the Criminal
Code of Ukraine by separating the section on liability
for financial crimes. At the same time, it is obvious that
the proposed clarification of the title of Chapter VII of
the Special Part of the Criminal Code of Ukraine does
not remove the issue of qualified, scientifically sound
and, most importantly, systematic legislative changes
in liability framework for crimes against market econo-
mies, from the current agenda.

Thus, we believe that Chapter VII of the Special
Part of the Criminal Code should be renamed into “Crimes
against the market economy”. Although, we admit, not
all the rules set out in Section VII of the Special Part of
the Criminal Code directly indicate the infliction (threat
of infliction) of damage to market economy relations (for
example, counterfeiting or misappropriation of budget
funds), at the same time the term “market economy”
should be inserted into the title of the relevant section
of the Criminal Code. The thesis on the controversial na-
ture of the researched issues, the complexity of reform-
ing prohibitions currently concentrated in Section VII of
the Special Part of the Criminal Code, and the definition
of their prospects could be illustrated through the ex-
ample of criminal law protection of the stock market of
Ukraine (mentioned above). As a matter of first impres-
sion, there is no doubt about the need to ensure proper
functioning of the domestic stock market, in particular,
through high-quality criminal law tools, which include
“immersion” into regulatory legislation, development
of departmental documents and law enforcement prac-
tices of the National Securities and Stock Market Com-
mission as a state regulator of the relevant segment of
the economy, as well as attracting necessary means of
criminal law and financial law regulation.
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However, such time-consuming path, which re-
quires considerable professional effort, no longer seems
indisputable, given the fact that the stock market of
Ukraine, the legal framework of which is satisfactorily
spelled out in regulatory legislation, stagnates, and de-
grades for several reasons, since Ukraine has an oligarchic
model of organisation and functioning of the economy.
Thus, the question arises: whether, under such circum-
stances, the “economic” structural parts of the new
Criminal Code should be clogged with numerous, difficult
to understand and casuistic rules on liability for stock
market abuse, and whether the criminal law response
to stock market abuse should remain restricted, unclear
and underdeveloped. The answers to the posed and
similar (for example, on the means of criminal law sup-
port of de-offshoring the national economy) complicated
questions may vary. It is important for them to be mod-
erate and well-reasoned.

As a side but nevertheless important note here, it
is worth stressing out the importance of emerging one-
self into the economic studies in order to better draft
criminal law provisions aimed at combatting white-col-
lar criminality. Among other things, understanding the
mechanics of financial regulation is crucial for provid-
ing adequate criminal law protection of state finances,
national banking system. Protecting banking system from
unlawful interference is an important task for entities
involved in combating crime in the banking sector, whose
activities are not always effective due to the lack of co-
operation in certain areas, best algorithms for individual
crime prevention entities and a unified classification of
bank crimes, gaps in the legislation, etc. [13, p. 143].

Criminal law, as we know it, is not meant to be a
panacea for all diseases of society, so introduction of
criminal liability for the illegal act should be the “last re-
sort” option and should apply only when the fight against
certain phenomena by other (non-criminal) means is
ineffective, insufficient, and the negative side effects of
criminalisation does not outweigh positive ones. How-
ever, regarding economic torts, implementation of the
idea of criminal law as an ultimo ratio instrument is a
particularly difficult task, and therefore requires serious
professional elaboration.

Today white-collar crimes are usually committed
via conspiracy by multiple actors. It is thus no surprise,
for example, that the United States have at some point
started aggressively enforcing Racketeer Influenced and
Corrupt Organisations Act provisions aimed not only at
mobsters but at white-collar criminals as well. Organ-
ised crime always poses a serious threat to the world
community. Its merging with other illegal activities (pri-
marily corruption, terrorism, economic crimes, environ-
mental offences, peace, and security of humankind, etc.)
further exacerbates the adverse effect on the interna-
tional community, individual states and nations, and for

I ICriminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

Law Journal of the National Academy of Internal Affairs, 12(1), 33-40

37 I



I 38

each member of society in particular [14, p. 177]. For
the sake of academic fairness, it should be noted that
scholars - authors of treatises on individual criminal
offences in the field of economic activity, without going
beyond the members of the working group, usually take
proposed quantitative parameters randomly, “from the
ceiling”.

The issues of arbitrariness of quantitative indi-
cators of criminal and qualifying features of criminal of-
fences (in particular, in economic activities) inherent in
the current Criminal Code should become the topic of a
separate scientific study. Without effectively solving it,
social conditionality of criminal legal prohibitions can-
not be raised. The current situation with the development
of reasonable cost criteria for criminal wrongdoing in
the field of economic activity can be understood (but
not justified): in order to develop these criteria, it is
necessary to conduct special research - criminological
and interdisciplinary (including participation of econo-
mists and sociologists) ones as well as research of law
enforcement practice materials on certain categories of
criminal proceedings. The “smart head” method in this
part of the construction of criminal law prohibitions
cannot be enough.

It is worth mentioning that clarified amounts
of property damage appear in Article 1.3.3 of the new
Criminal Code draft - insignificant, significant, serious,
which are considered, in particular, in the elaborated
classification of criminal offences. These parameters
are determined using a unit of account: if in previous
versions of the draft law such unit was equal to UAH 100,
now it is UAH 200 (apparently, inflation has been taken
into account). Such unification will be convenient for law
enforcement application, and the proposed approach
does not raise reservations in terms of compliance with
legal requirements. However, it remains to be determined,
to what extent these new indicators of property damage
reflect the realities of life, which need adequate criminal
response.

Overall, for the last five-year period, criminal law
policy of the Ukrainian state in terms of combating crimes
in the sphere of economic activity has not undergone
radical changes. Two main trends of such policy, initiated
by the Law of November 15, 2011 “On Amendments to
Certain Legislative Acts of Ukraine on the Humanisa-
tion of Liability for Offences in the Sphere of Economic
Activity”!, remain: first, the preference for special (or
casuistic) criminal law prohibitions, the use of which
allows only to intuitively and fragmentarily respond to
the presence of certain economic abuses; secondly, the
hyperbolisation of the role of the repressive influence
of criminal law prohibitions as a factor that worsens the
business climate and hinders normal development of
economic relations. As a result, there is a different and
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also unjustified humanisation of criminal liability for
committing economic crimes. Yet another (third) trend
is the quantitative increase in the volume of normative
material with virtually unchanged criminalisation, when
the appearance of new articles in the Criminal Code does
notlead to the expected increase in prohibited behaviour
and, most importantly, to the desired effect expected by
the parliamentarians [15].

As arational academic proposal, the Criminal Code
of Ukraine? must be supplemented by a set of key pro-
visions, which will provide for criminal liability for the
most socially dangerous manifestations of violations of
the established procedure for engaging in economic ac-
tivity (doing business). But first relevant expert work
will have to elaborate on a more or less specific list of
licensed types of economic activity; extreme forms of
their violation should be prosecuted based on criminal
law provisions [16, p. 139].

Conclusions

Within the set of conclusive remarks, it is necessary to
briefly address the scientific support of the legislative
optimisation of criminal liability for criminal offences in
the sphere of economic activity. There is no doubt that
the development of legal science is designed to become
areliable foundation for high-quality law-making in terms
of determining regulatory framework for criminal law
response to economic and financial torts. It follows from
the above that the situation with the improvement of the
Criminal Code (in particular, regarding economic abuses)
is currently not based on such components of quality
law-making as scientific knowledge, legal culture and
legislative technique. The era of legislative ignorance
continues, and the gap between law-making and criminal
law science, whose representatives are involved in the
draftlaw projects, if sporadically and on a volunteer ba-
sis, is growing. From the point of view of ensuring the
proper quality of criminal laws, the academic idea to
entrust drafting relevant bills not to members of parlia-
ment, but to research institutions, universities and expert
groups seems both pragmatic and promising.

Relevant (“economic”) parts of the draft Criminal
Code should ideally:

1) embody a compromise between public interests
and interests of economic entities;

2) provide for liability for truly socially dangerous
and more or less typical (widespread) torts (there is no
point in reproducing provisions of the current Criminal
Code within the new legislation, when there are solid
zeros in judicial statistics);

3) contain optimal definition of the links between
criminal law prohibitions and their relationship with
administrative, financial and economic law prohibitions;

4) reflect socially justified crime-establishing elements.

'Law of Ukraine No. 4025-VI “On Amendments to Certain Legislative Acts of Ukraine on the Humanisation of Liability for Offences in the
Sphere of Economic Activity”. (2011, November). Retrieved from https://zakon.rada.gov.ua/laws/show/4025-17#Text.
%Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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While working on this research paper, we tried to
explore relevant criminal law research developments in
Ukraine, even though most of the literature on relevant
topics is devoted to criminal law characterisation of
specific criminal offences in the field of economic activ-
ity. Meanwhile, there is a lack of universal works, which
would provide for in-depth legal analysis of the system

Dudorov and Kamensky [IIIIEGES

of such offences (their groups), reveal general laws of
criminal law protection of economic and financial re-
lations, which would highlight cross-cutting criminal
law issues in the economic sphere. Therefore, such gap
in criminal law research should be closed by gradually
forming economic criminal law as a sub-branch of crimi-
nal law and academic discipline.
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BianoBiganbHICTb 3a eKOHOMIYHI KPUMiHaNbHI
npaBonopyLueHHS B YKpaiHi: npo6bnemMu Teopii
Ta NpPaBoO3acTOCyBaHHSA

OnekcaHpp Onekcinosuny Oynopos!,
OMuTpo BacmnnboBuy KaMeHCbKMIn?

'KMNIBCbKMM HaLIOHaNbHMM YHIBEPCUTET IMeHI Tapaca LLleByeHKa
02000, Byn. BonognMmmpcbka, 60, M. KMiB, YKpaiHa

’bepOsaHCbKUI OepXXaBHMM NegaroriyHMm yHiBepcuTeT
71100, Byn. LLMigTa, 4, M. BepadaHcbK, YKpaiHa

AHoTauia

Y cTaTTi BUCBIiT/IEHO aKTyaJ/IbHI TEOpEeTHYHI Ta MPAaKTUYHI MUTAHHS, NOB’'s13aHi 3 peasi3alii€lo KOMIIJIEKCHOTO
MeXaHi3My BiAANOBIJa/IbHOCTI 32 eKOHOMIYHI KDMMiHaJIbHI IPaBONOpYyLIEeHHSA B YKpaiHi. MeTor gocnimkeHHa
€ BUSIBJIEHHSI OCHOBHHUX NPOO6JEMHUX chep y KpHUMiHaJbHO-NPABOBi OXOPOHI €KOHOMIYHMX BiJIHOCHH i
$opMyJII0OBaHHS KOHLENTYaJIbHUX 10PA/| 11010 IXYCYHEHHS. Y po60Ti BUKOPUCTAHO LIUPOKU I METO/[0JIOTIYHUH
iHcTpyMeHTapil, 30kpeMa Taki MeTO/iH, SIK NOPiBHAJBbHUH, iCTOPUYHUHN, cUCTeMHUH, GOopMaIbHO-JIOTIYHUM
(morMaTu4YHUN) i METO/ MO/€JIF0BAHHS, 1110 /103BOJINJIO BCEOIYHO Ta KPUTUYHO NTpOaHasli3yBaTH CyyaCHUH CTaH
Ta NepPCIeKTUBU BJOCKOHA/IEHHA MeXaHI3My KpPUMiHa/IbHO-IIPABOBOI'0 PeryJIl0BaHHA €KOHOMIYHUX BiITHOCUH
y AepkaBi. OTpuMaHi pe3yJbTaTH [AOCJAiIKEHHs CIpPsIMOBaHI Ha BUPOOJIEHHS €JUHOI KOHIENTYyaJbHOI
MoJiesli 3aXMCTy BITUM3HSIHOI €KOHOMIKHM 3a /I0NOMOTOI KPHMiHAJIbHO-IPAaBOBUX 3ac06iB. YCTaHOBJIEHO,
110 HasgABHA €KOHOMIiYHa KpHU3a Ta BUKPUBJIEHHS PUHKOBUX BiJHOCUH NPOJOBXKYIOTb HEraTUBHO BIIJIMBATHU
Ha CTaH i JJMHAMiKy eKOHOMIYHOI 3JIOYMHHOCTI. AprYMEHTOBAHO aBTOPCBHKY MO3MUIIiI0 PO Te, [0 OCKIJIbKU
KpUMiHa/JIbHO-TIPABOBi 3aX0/i1 06’EKTUBHO HE MOXKYTb IO3UTHUBHO BIJINBATH HAa €EKOHOMIUHI IpoliecH, Ha HUX
MO>XHa PO3PaxXOBYBATH JIULIE B YaCTHHI YyCYHEHHH IeBHUX HeraTUBHUX HACIIJKIB rocroAapcbKol JisfJIbHOCTI.
OGrpyHTOBAHO IMOJIOKEHHS, 3TiJHO 3 SKUM NOHSATTS «KpPUMiHaJbHIi NPaBOMOPYIIEHHS MPOTH PUHKOBOI
€KOHOMIKH» B KOHTEKCTi I03Ha4YeHHS 3JI0YHHIB, Bi/[TOBiJa/IbHICTh 3a sIKi nepei6adeHo po3isom VII OcobmBoi
yactuu KK Ykpainy, ycmimHo NpoxoJUTh YMOBHY NepeBipKy Ha BiANOBIJHICTb Ha3Bi L€l CTPYKTYpPHOI
yacTUHU KpuMiHasibHOTO Ko/leKcy. 3ayBasKeHO, 1[0 32 OCTAaHHI II'ATh POKiB KpMMiHa/JIbHO-IIPAaBOBA MOJIITUKA
Ykpainu moo npoTHAil 3704rHaM y chepi rocnofapchbKoi JisiIbHOCTI He 3a3Hasia KapAWHAJbHUX 3MiH.
BucsnoBsieHo cniofiiBaHHA CTOCOBHO TOTO, 1110 aKTUBHUU PO3BUTOK NIPABOBUX JOC/I/PKEHb 3/JaTHUM CIyryBaTH
HafiiHUM ¢(yHJJaMeHTOM SIKiCHOI MpaBOTBOPYOCTi 3 MeTO oNTHUMi3alii HopMaTUBHOI 6a3M B 4YaCTHHI
KpUMiHa/JIbHO-IIPAaBOBOI'0 pearyBaHHs Ha rocrnojapchbki Ta GpiHaHCOBI fAeniKTH

Kniouyosi cnosa:
€KOHOMIYHe KpHMMiHa/IbHe IPaBONOpPYyIIEeHHS; PUHKOBA eKOHOMIKa; KpUMiHa/IbHA BiANOBiAaNbHICTh; KprMinaibHUM
KOJIeKC; JleKpUMiHaJli3alis; 3aKOHOTBOPYICTh
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Abstract

The transition from penalty as the main purpose of punishment to correction of behavior and resocialization
of convicted persons in the process of service of punishment requires updating and improvement of the criminal-
executive system of Ukraine, further active development of the probation system in general, and especially penal
system. The solution of the existing shortcomings in the sphere of criminal punishment and trial is possible
only by means of a consistent system reform based on scientific principles, implemented in practical area,
which should be based on the stage-by-stage updating of the existing system to the modern, as transparent and
understandable for the public, one of the main tasks of which will be to ensure the observance of human and
civil rights. The creation of a scientific foundation for the functioning of such a system is the purpose of this
scientific research. According to the set goal, the study uses a combination of both general scientific and special
methods and methods of scientific knowledge, the application of which allowed to analyze the range of issues
related to the correction and resocialization of convicted persons in a comprehensive manner. The current state
of the criminal-executive system of Ukraine now requires updating of theoretical and adapting the legislative
base by introducing foreign experience into the Ukrainian system of criminal penalties. Active development
requires the system of appointment and execution of alternative punishment. Improving the system should be
organized in such a way as to apply punishment to the person who committed the crime, without prejudice to
its personality, and on the contrary to promote its full resocialization, which will, as a result, reduce the level of
crime. Introduction of modern technologies in the work of bodies and institutions of criminal punishment and
probation execution should become one of the key directions of reform implementation

Keywords:
criminal punishment; amendment; resocialization; probation; penal system

Introduction

In order to effectively implement the latest methods of
criminal punishment system, it is important to consider
and understand historical age of evolution, changes in
views and approaches to punishment not only in Ukraine,
but also in the world as a whole [1]. The origin of the
idea of imprisonment in order to influence the inter-
nal world of the offender for his ceasing of his roots is
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reached by early Christianity. The conceptual foundations
of prison sentence as a fine punishment were formed
in the XVIII century by the English, French and Italian
rulers and thinkers. It was implemented in practice in
the New World in the form of Pennsylvanian system,
Auburn system and progressive penal system. In par-
ticular, the essence of the Auburn prison system is that
prisoners are placed in separate ells only at night, and
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work all day together, but with the observance of strict
silence [2]. Another type of prison system is a Philadel-
phia, or a Pennsylvanian, which is based on the principle
of single content of the sentenced person in the cell [3].
Auburn prison later became a prototype of general deten-
tion, and the Philadelphia single. And different princi-
ples of detention in the above systems are conditioned
by different understanding of what constitutes a means
of correction of the sentenced person and under what
conditions of detention the aim of correction of the of-
fender can be achieved. The progressive system also
turns out that the regime and conditions of punishment
in the form of imprisonment during the term of punish-
ment should change depending on the behavior of the
defendant [4].

The latter, despite criticism and modification, were
borrowed by European countries, where the concept of
lawful influence under conditions of isolation has come
a new look. It should be noted that the elements of the
prison, namely, the division and classification of prisoners,
labor, decent conditions of detention, the procedure of
punishment (regime), training, moral and religious
support, and still remain complex criminal-executive
process. Most European countries, starting from the
second half of the XIX century, have consistently intro-
duced different models of legal influence. There are penal,
therapeutic, resocialization, prison management, etc.
Ukraine began this path only in the 90’s XX century,
since by that time Soviet justified labor doctrine, which
was established in the post-war period and envisaged
strengthening of educational influence on prisoners
during the punishment. Work, professional training, teach-
ing of the working profession were the main component
of the legal-educational influence and further adapta-
tion of offenders to social-useful life [5]. Later it was
abandoned and began to search for new ideas and par-
adigms in view of international standards and foreign
practices. Trying to revive the penal concept of the
XIX century as the main purpose of punishment in the
form of imprisonment, the group of Ukrainian scientists,
mainly psychologists and teachers, spoke for renaming
the criminal-executive system into a penitentiary system.
The main task of the penal system was to resocialization
of the prisoners. And its foundation is the educational
influence and readiness of the most condemned to be
dissolved in their criminal actions. It is the doctrine
of resocialization, as seen by Ukrainian penitentiary
teachers and psychologists, and has been enshrined in
the Criminal-Executive Code of Ukraine in 2003* and is
still preserved.

Article 6 of the Criminal-Executive Code of Ukraine?
defines that “the correction of the convicted person
is a process of positive changes that take place in his

personality and create his readiness for self-governing
law-enforcement behavior. Resocialization is the con-
scious restoration of a full-fledged member of society
convicted in social status; its return to an independent,
generally accepted social and normative life in society.
The necessary condition of resocialization is the correc-
tion of the sentenced person. The main means of cor-
rection and resocialization of prisoners are established
procedure of execution and execution of punishment
(regime), probation, socially useful work, social-educa-
tional work, general educational and professional-tech-
nical training, public influence”. The probation, as a means
of correction of convicts, appeared not so long ago in
the Criminal-Executive Code of Ukraine?, only in 2016,
after the adoption in 2015 of the Law of Ukraine “On
Probation”*. However, probation is not the only modern
remedy for convicts who appear in the modern world.
We propose to consider the digitalization as one of the
modern means of correction and resocialization of pris-
oners.

The purpose of the article is comprehensive scien-
tific analysis of the current state of the newest means of
correction and resocialization of the above-mentioned
and development of proposals for further implementation
of the updated system of measures of collection influence
on the behavior of the convicted persons without harm
to his person in accordance with the requirements of
time and norms of international law. To achieve this goal
we consider it expedient to perform the following tasks:
to consider available technical means and methods of
use of modern technologies in the process of execution
of punishment, correction and resocialization of con-
victed persons; to carry out comparative-legal analysis
on the basis of experience of foreign countries; to de-
velop innovative methods of using innovative technol-
ogies during the appointment, execution and execution
of punishment, preparation of prisoners for discharge,
discharge and post adaptation of prisoners.

Materials and Methods

According to the set goal and tasks, the author used a
combination of general scientific and special practices
and methods of scientific knowledge, the application of
which allowed to analyze the range of issues concern-
ing modern means of correction and resocialization of
convicted persons through the prism of modern technol-
ogies. Methods of comparative-legal and documentary
analysis were used during the study of historical aspects
of the system of punishment execution and their reflection
in the modern system of criminal punishment execution.
The historical periods of the legislative initiative and
their implementation in modern realities were analyzed
separately with the help of this method. In addition, the

!Criminal-Executive Code of Ukraine. (2003, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1129-15#Text.

2Ibidem, 2003.
3Ibidem, 2003.

*Law of Ukraine No. 160-VIII “On Probation”. (2015, Jaunary). Retrieved from https://zakon.rada.gov.ua/laws/show/160-19#Text.
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State Criminal-Executive Service of Ukraine were com-
pared with the local systems of foreign countries.

Due to the statistical method it was possible to
carry out statistical data on the total number of prisoners
and defendants, as well as the bodies and institutions of
punishment execution and subdivisions of the authorized
trial body. The method of statistical analysis allowed
to compare data with the previous years, and the legal-
comparative method allowed to compare them according
to certain criteria of paid services, which were planned
to be introduced earlier with available at the moment.
The prognostic method was used to predict the legal
regulation of the mentioned issue in the future. In addition,
the method of legal forecasting is used, which forms an
opportunity to continue the research of the topic on
the basis of the results obtained earlier, and as a result,
implementation in the legislation of international, and
in the activity of bodies and institutions of punishment
and probation service of modern technical means.

Results and Discussion

Every day we face the need to introduce changes in the
existing directions of economic, political and social ac-
tivity, caused by the transformation of the world and
society. Thus, there is an additional factor necessary for
the effective implementation of reforms, which is the
adequacy, flexibility and conformity of political, economic
and social elites of the impact of globalization changes.
This leads to the creation of new priorities in all spheres
of social, economic and political life in the country, their
adaptation in accordance with the directions of develop-
ment of the European Union and concrete programs of
their implementation to the Ukrainian society. In addi-
tion, there is a need for a consistent and comprehensive
analysis of the country’s key indicators on the basis of
these international ratings and indices, implementation
of the processes of “digitalization” at the political level,
and the virtualization of the economy and society. Re-
search of mechanisms of realization of such programs
is an important stage of forecasting of further European
prospects of the Ukrainian society. The main direction
of Ukrainian reform today should be active development
and implementation of road maps of modern projects.
Special attention should be paid to the issue of “aging
of professions”, which takes place directly in the process
of preparing the professional staff members, and there-
fore causes the traditional university education, and
as a result becomes the reason for the change of social
structure of society. Today, the analysis of social changes
is based on redistribution of the society from the posi-
tions of the middle class removal, and as a result of the
society structuring into three main groups of the popu-
lation from the point of view of social employment and
activity: “creative class”, “service class” and “unnecessary”
class [6; 7].

Barash G

A question arises: What class to bring the prisoners
who are going to be released from punishment? On the
one hand, there is a need to improve new electronic capa-
bilities, and on the other hand, as noted by the Minister
of Digital Affairs of the Republic of Poland, M. Zagursky:
“Digitalization should not complicate people’s lives - it
should provide tangible benefits” [8]. For global under-
standing of the statistics of the structure of the system
of execution of criminal penalties of Ukraine, it is worth
pointing out that as of January 1, 2022, 148 institutions
of the authorities and institutions of execution of sen-
tences, 589 units of the authorized bodies on probation
were assigned to the Ministry of Justice of Ukraine. In
addition, 29 institutions are located in separate areas of
Donetsk and Luhansk regions, on temporarily occupied
territories.

As of 01.01.2022, the total number of persons
who are in the bodies and institutions of execution of
the punishment of Ukraine is 48 259. Of them: In 12 pre-
trial detention centers and 17 punishment institutions
with the function of the pretrial detention center all
remained - 17 352 persons (for comparison in 2021
16 673 persons were held); among them, 1 026 women
(for comparison in 2021 there were 997 women),
116 minors (for comparison in 2021, 127 persons).
Thus, the number of all persons who are kept in custody
has decreased by 679 persons per year (the year before
has decreased by 829 persons) [9].

Therefore, the importance of the issue of proper
information and technical support for the activities of the
State Criminal-Executive Service of Ukraine (hereinaf-
ter referred to as the State Criminal-Executive Service
of Ukraine) in the day of technological progress, inno-
vation development and achievements is indisputable.
This is due to the fact that the current state of affairs
of the State Council of Ukraine in this sphere is quite
unsatisfactory. Therefore, in accordance with the order
of the Cabinet of Ministers of Ukraine dated Septem-
ber 13,2017 No. 654-r “On the Adoption of the Concept
of Reforming (Development) of the Pension System of
Ukraine for 2017-2020"! (hereinafter - the Concept),
the ways of development and reform of the DHW of
Ukraine were approved in accordance with modern
realities. As a result, the Concept envisages the main tasks
for solving existing technological problems: “To introduce
modern information technologies into the activity of
the authorities, institutions of punishment and pretrial
detention centers, in particular to create a complex elec-
tronic register of convicted persons and persons taken
under custody, as well as subjects of probation; to introduce
modern and to modernize existing technical means of
protection, including systems of video surveillance, in
establishments of execution of punishment and pretrial
detention centers; to replace outdated telecommunication
equipment and means of communication”?.

1Resolution of the Cabinet of Ministers of Ukraine No. 654-p “On Adoption of the Concept of Reforming (Development) of the Penal System
of Ukraine”. (2017, September). Retrieved from https://zakon.rada.gov.ua/laws/show/654-2017-%D1%80#Text.

Ibidem, 2017.
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Such a direction of reforming the State Executive
Service of Ukraine taking into account the current state
of development of society and social relations and active
process of digitalization of all areas of residential activity
are insufficient, it would have to be expanded and divided
into four blocks:

I. Tasks to solve existing technological problems (in-
troduction of modern information technologies in the
activity of bodies and institutions of punishment execu-
tion and investigation isolators).

II. Providing services to convicted and imprisoned
prisoners through the prism of digitalization.

I1I. Involvement in the process of psycho-correction
of behavior of convicted (correction) digital systems.

IV. Quality preparation of prisoners to return to society
by full-fledged citizens (resocialization), who are able
after their release from prison to self-managed behavior
and ability to use modern means of life, so that they do
not fall into the “class of unnecessary” [10].

If we consider the first block, a lot of programs
have been prepared in this direction, but unfortunately,
they are ineffective. This is due to the fact that today
more than 90% of the available complexes of technical
means of perimeter protection and 33% of other types
of engineering and technical means of protection and
supervision of penal institutions and pretrial detention
centers of the State Executive Service of Ukraine are in
unsatisfactory technical condition, as a result of repeated
over travel of the boundary period of exploitation, moral
and physical deterioration, therefore, the technical level
of equipment of the penal institutions and investigators
by means of protection can be assessed as unsatisfac-
tory [11].

The main tasks to solve existing technological prob-
lems: Introduction of modern technologies, in work of
bodies and institutions of execution of punishment and
pretrial detention centers, for example, creation of com-
plex electronic register of prisoners and persons taken
under custody, as well as subjects of probation (now
this project is already intimidated, Half a year the pilot
versions of such registers on the basis of Holosiivsky
District Probation Department of Kyiv and Kyiv Pretrial
Detention Center) are in force; introduction of modern
and modernization of available technical means for pe-
rimeter protection and ensuring observance of human
rights, installation of the newest effective system of vid-
eo surveillance, in the establishments of punishment
and pretrial detention centers, including application
of breast video monitors for employees; replacement
of outdated equipment and means of communication.
However, most of these projects cannot exist because not
all punishment institutions have access to the broadband
Internet.

Second block. It was proposed to provide and
organize realization of several paid services, in partic-
ular services on sale of condemned and imprisoned
food products and items of primary necessity through

Internet resources. However, this practice has not taken
place due to a number of technical and political reasons.
In contrast to this, at the legislative level, changes have
been made to a number of normative-legal acts, which
is why today, in accordance with Ukrainian legislation,
persons sentenced to imprisonmentand persons detained
can receive parcels and transfers without restriction in
their number. According to the legislator, this should
help to improve the operational situation, because the
accused will receive high-quality and tasty food from
relatives and friends, and thus, it will be possible to as-
sume that the quality of food will become better. But is
it really true? Measures to solve one problem cause a
number of others. Now, the sending and delivery is the
main way of delivering prohibited items to the institu-
tions of punishment execution. Daily operational staff
throughout Ukraine are checking hundreds of thou-
sands of parcels, and most of them can find prohibited
items or food. It is not always drugs or weapons. Often,
these are products that cannot be transferred because
they cannot be checked according to sanitary norms, or
products whose quality is questionable. Effective verifi-
cation of every banker, check-in or transfer across the
country requires the involvement of a large number of
employees in this process. In some institutions, the ex-
ecution of punishment due to a large staff deficit (about
5000 thousand for the service in general) is difficult
to implement. Separately, it is worth paying attention
to the fact that many prisoners are being punished far
from the place of residence. This is connected with the
process of optimization (conservation and liquidation)
of the penal institutions, which is currently taking place
in the system of the State Criminal-Executive Service of
Ukraine, due to the reduction of the number of prisoners,
but, unfortunately, it is not ineffective. This problem can
be solved in a way that has long been introduced in their
prison systems by progressive world countries, in par-
ticular our closest neighbors: Czech Republic, Poland,
Slovakia, etc.

For example, in the penal system of California long
ago forgotten about the parcels and transfers, which
relatives and friends of prisoners themselves buy in shops,
form and bring or send to institutions, moreover - they
are forbidden. If convicted persons need to buy something
that they lack, they have huge catalogs, through which
they can buy almost everything that is in supermarkets,
except alcohol and perishable products or contain yeast
and many sugar [11; 12]. In addition, it is appropriate
to consider the possibility of a wider introduction of
distance learning system, development of a system of
administrative services rendered to convicted persons
by means of Internet resources (passport registration,
pension registration, etc.). This circle can be extended
further. The introduction of these capabilities will, first
of all, enable the convicted to use modern electronic re-
sources, expand the range of services the accused will be
able to use, as well as reduce the time to receive these
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services and will reduce the number of employees in-
volved in the provision of these services.

One of the innovations in the implementation of
paid services for convicted persons in Ukraine is the pos-
sibility of using paid cameras of improved comfort for
prisoners who are imprisoned. And since 07 /24 /2020,
anew service has been launched - payment for use of paid
cameras in advance. Under the terms of the service re-
ceipt - any person taken under detention, has the right
to provide the pretrial detention center with confirma-
tion of payment of “services in advance” and to use the
corresponding paid service within six months from the
date of the respective payment. Payment of the service
may be made without specifying the specific time of the
stay in custody. If during the specified term the person
will not be taken under custody and not get into the in-
vestigator’s detention facility, the funds for unused days
will be credited to the special fund of the state budget of
the investigator’s detention facility as charitable aid [13].

The service can be used in nineteen punishment
institutions, where the experimental project on rendering
of paid services is launched. These are the state insti-
tutions: “Kyiv pretrial detention center”, “Lviv pretrial
detention center”, “Chernihiv pretrial detention center”,
“Zaporizhzhya pretrial detention center”, “Vilnyansky
penitentiary facility (No. 11)”, “Dnipro penitentiary facil-
ity (No. 4)”, “Kharkiv pretrial detention center”, “Poltava
pretrial detention center”, “Sumy pretrial detention
center”, “Zhytomyr penitentiary facility (Ne 8)”, “Khmel-
nytsky pretrial detention center”, “Chernivtsi pretrial
detention center”, “Vinnytsia penitentiary facility (No. 1)”,
“Rivne pretrial detention center”, “Lutsk pretrial detention
center”, “Chortkivska penitentiary facility (No.26)", “Za-
karpattya penitentiary facility (No. 9)”, “Ivano-Frankivsk
penitentiary facility (No. 12)” [13].

The application for “pre-service” can be submitted
both in writing and in electronic form through the au-
tomated system “on-line house of justice”. In the appli-
cation it is necessary to specify: the place of rendering
the service (the name of the pretrial detention center),
the calendar period (day, week, month), for which it is
planned to pay for the use of the paid camera, the consent
of the payer on crediting of funds for unused days to the
special fund of the state budget of the investigator as
charitable aid. After payment the payer will receive
confirmation with the payment ID (digital or QR code).
At the same time, in case of absence of free places in
cells with improved household conditions at arrival to
the investigator of the person taken under custody, on
which the “pre-service”, administration of the pretrial
detention center will return funds to the cashless ac-
count of the payer from which the payment or cashless
account was made, indicated by the person taken under
custody [13].

As of 01/01/2022, 44 certificates for the total
amount of 130225 UAH were purchased, in particular:

— Kyiv-12 000 UAH (month);
— Kyiv - 500 UAH (3 days);
— Kyiv -3 123 UAH (30 days);
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— Kyiv - 8 000 UAH (4 days*2000 UAH - separate
payments);

— Kharkiv - 1 000 UAH (day);

— Zaporizhzhya - 200 (day);

— Ivano-Frankivsk - 295 UAH (day);

— Ivano-Frankivsk - 290 UAH (day) [9].

Third block. The most important thing is that
this process was positive and the accused himself realized
the need to acquire these skills, that it will be necessary
for him, both during punishment and in future life. Today,
social and psychological work with convicted people
in Ukraine takes place in three forms. There are mass,
group and individual. Scientists all over the world have
recognized that individual work is effective, but taking
into account the fact that professional employees are
not enough for carrying out qualitative social and psy-
chological work for different reasons, therefore their lack
can be filled with modern means of electronic analysis
and influence. For example, to the accused to understand
the harmful consequences of his offense, the pain that
the victim has inflicted, with the help of electronic devic-
es itis possible to modulate the process and the course of
the crime, only the accused acts as the victim, and the of-
fender another subject [14]. By providing an opportunity
to conduct electronic correspondence by the convicted
with relatives and friends, administration and socio-psy-
chological staff can control the psycho-emotional state of
the accused and on their part influence the psycho-cor-
rection of the person behavior. In order to understand
how much the accused has reviewed their views on life
in the process of preparation for release, electronic pro-
grams of differentiation the behavior of the accused can
be introduced. This is not a large list of the possibilities
that can be achieved with electronic devices in the process
of psycho-correction of person behavior [15].

Fourth block. Considering that persons who are
punished in places of restriction of liberty are deprived
of the possibility to move simultaneously with the rapid
changes taking place in the world, and after a certain
period of time being released and falling into the soci-
ety, where their behavior is no longer controlled, this
process of preparation for release should start from the
moment of their imprisonment and getting into prison.
Today the statistical data of the State Criminal-Executive
Service of Ukraine show the following criminal state of
the prisoners: 851 persons sentenced to imprisonment
for more than 10 years; 6 091 persons for murder;
2 599 persons for serious bodily injury; 6 408 persons
for robbery and robbery; 11 082 persons for theft;
582 persons for rape; 9 persons for crimes against the
foundations of national security [9]. Therefore, after
their return, after 5-10 years of imprisonment in civil
society, if they are not prepared, they will feel them-
selves in a “class of unnecessary”, which may push a new
crime. The process of their training in the use of modern
means of digital technologies is aimed at supporting
the development of progressive digital skills and com-
petencies should be close to secondary education and
professional training.
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Conclusions

Today, the State Criminal-Executive Service of Ukraine
is already taking some steps toward updating and up-
grading the criminal punishment system. For their fur-
ther effective implementation we consider it expedient
to constantly, consistent and thorough research of the
possibilities of the system of carnival execution, by grad-
ually integrating the theoretical postulates into practical
activity first in pilot projects, and after their analysis and
on a nationwide scale. The measures mentioned in this
study, if implemented, should improve not only the qual-
ity of services rendered to convicted prisoners, who are

punished, increase the impact of social and psychological
workers on the psycho-correction behavior of prisoners,
provide opportunities for proper approach to this process
to return those citizens who violated the law to society,
and as a result, it is possible to ensure a reduction of the
rate of repeat crimes. To organize this process, it is nec-
essary to include in the road map of Ukrainian reforms
a separate direction, concerning realization of rights of
prisoners, USI of digitalization and technical development.
To provide financing and control over implementation by
the Government, so that this is not a regular Concept that
will not be implemented.
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CyuyacHi 3acobu BunpaB/ieHHS
Ta pecouianisauii 3acymKeHux

€sreH KOxnMoBumY bapal

HauioHanbHa akageMia BHYTPILLHIX CripaB
03035, nn. ConoM’'dHCbKa, 1, M. KuniB, YKpaiHa

AHoTauia

[lepexiz BiJi kKapu SIK OCHOBHOI MeTHU MOKapaHHS [0 KOpeKLil NOBeJiHKW Ta pecoliaJizalil 3acy/pKeHux y
npolieci Bii0yBaHHS MOKapaHHS NOTPeOye OHOBJIEHHS Ta BJJOCKOHAJIEHHS KpUMiHA/IbHO-BUKOHABYOI CUCTEMU
YkpaiHy, moAaapLIoro akTUBHOIO PO3BUTKY CUCTeMHM Ipobalii, 30kpeMa neHiTeHuiapHoi. [lepegymMoBoio
yCyHEHHs1 HasiBHUX HeJOJIKIB y cdepi BUKOHAHHS KpUMiHaJbHUX IOKapaHb i mpobanii € 3jilicHeHHs
HOCJIiJOBHOIO pepOopMyBaHHS CHUCTEM, L0 I'PYHTYBaTHMETbCs Ha HayKOBUX 3acaZiaX, YNPOBa/PKEHUX Y
NPaKTU4YHY Ai/IbHICTb, TOETATHOMY HaGJMKEeHHI HasiBHOI CUCTEMM [JI0 Cy4acHOi, MaKCUMaJIbHO MpPo30poi
Ta 3pO3yMiJioi AJi TPOMaJiICbKOCTi, OJHUM 3 OCHOBHHUX 3aBJlaHb fIKOi OyJie 3abe3ledyeHHs AOTPUMaHHS
IpaB JIIOJUHU Ta rpoMajssHMHA. CTBOpEeHHSI HAayKOBOTro QyHJAMEHTY [l 3a6e3nedyeHHsI QYHKIiOHYBaHHSA
TaKOI CUCTEMHM i € METOIO [[bOT'0 HAYKOBOI'O JJOCJIi/>KeHHS. BiiMOoBiAHO 10 mOCTaB/I€HOI METU B JOCJIi/I)KEHHI
BUKOPHUCTAHO CYKYITHICTD SIK 3ara/IbHOHAYKOBUX, TaK i Ciel[ia/IbHUX MEeTO/iB Ta CIIOCOOiB HAYKOBOTO Ti3HAHHS,
3aCTOCYBaHHA SIKMX [JI03BOJIMJIO BCEOIYHO MpoaHasi3yBaTH KOJIO MUTaHb, 1[0 CTOCYIOThCS BUINpPABJIEHHS Ta
peconianizanii 3acymxkeHux. CyyacHUH CTaH KpHUMiHAJbHO-BUKOHABYOI CHCTeMHM YKpaiHM HUHI moTpebye
OHOBJIEHHSI TeOpPeTUYHOI 6a3u Ta NMPUBEAEHHS y BiANOBIJHICTL 3aKOHOZABCTBA ULJISXOM BIPOBAKEHHS
3apy6iXKHOTO JJOCBiJly B YKpalHCbKY CHCTEMY BUKOHAHHS KPUMiHaJbHUX MOKapaHb. AKTUBHOI'O PO3BUTKY
noTpebye cucTeMa NpPU3HAUYEHHs] Ta BUKOHAHHS aJlbTepPHATUBHUX IIOKapaHb. Y/OCKOHaJEeHHS CHUCTEMH
NOTPi6HO OpraHi3yBaTH B TAaKHUU CNOCiO, 1106 3aCTOCOBYBATH MOKapaHHs 0 0COOH, IKa BYMHUJIA 3JI0YHH, He
3aB/IAF0YH LIKOAU JJis1 i 0COBGUCTOCTI, @ HAaBIaKU — TaK, 106 CIPpUATH 1l TOBHOIIHHIHM peconiasisariii, o factb
3MOTy 3HHU3UTH piBeHb 3JIOYMHHOCTI. YIPOBa/PKEHHS CYy4acCHUX TEXHOJIOTiIH y po6OTy OpraHiB Ta yCTAaHOB
BUKOHAHHS KPUMiHa/IbHUX OKapaHb i mpobanii Mae cTaTh 0JHUM 3 KJIIOYOBUX HANPsIMiB pepopMyBaHHSA

Kniouosi cnosa:
KpUMiHa/IbHI TOKapaHHs; BUNPABJIEHHS; pecoliiaizalis; mpobaris; neHiTeHiapHa cucreMa
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Abstract

The urgency lies in the fact that uninformed cooperation is not effectively used to protect human rights from
unlawful encroaching, and sometimes harms these rights. This is largely due to the unsystematic nature of legal
regulation. Systematic regulation of covert cooperation should be based on an ideological basis that would
ensure its focus on the fulfillment by the state of the basic obligation to ensure human rights. The development
of such a system of legal regulation of the use of covert cooperation should be based on the proper theoretical
foundation: the reasonable role and place of covert cooperation in the mechanism of human rights protection.
Creation of such foundation is the purpose of this research. The study uses the general dialectical method of
scientific knowledge of real phenomena, their relations with practical activity of law-enforcement agencies, as
well as general scientificand special methods oflegal science. The covert cooperation is subject to legal regulation
at all stages included in the dynamic dimension of the mechanism of human rights protection, defendant and
realization. At the stage of human rights protection, the covert cooperation is embodied in measures aimed at
prevention of criminal offenses, clarification, prevention or elimination of the causes of them. At the stage of
human rights protection, the covert cooperation is used to restore violated rights, ensure compensation for
damages, and bring the guilty to justice. At the stage of realization of human rights, the covert cooperation is
used for the purpose of hidden control over proper fulfillment of the duties of authorized subjects to create the
necessary conditions for transformation of declared social benefits into a state of their possible and actual use
by a specific person

Keywords:
covert actions; defense of rights; protection of rights; legal mechanics

Introduction

The Universal Declaration of Human Rights, proclaimed
by the General Assembly of the United Nations and the

of the state is to promote and protect human rights and
freedoms.

I /8

European Convention for the Protection of Human Rights
and fundamental freedoms, is an absolute guide for legis-
lators in all civilized countries of the world. So, at Art. 3 the
Constitution of Ukraine! stipulates that the main duty

Law-enforcement agencies play an important role
in this duty. Today, they perform their functions of pre-
venting, detecting, stopping and investigating crimes under
difficult conditions. The current situation in Ukraine is

I IConstitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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characterized by the acute confrontation of different
political forces, crisis phenomena in the economy and
social sphere, which leads to the intensification of various
manifestations of crime. For example, today a high level
of criminal activity has a positive and violent character;
the drug business is developing rapidly; criminal acts
related to trafficking in persons are widespread; ways
of illegal actions in the spheres of economic activity,
computer systems and computer networks are improving;
organized corruption crime is strengthening its positions.
All of this has an extremely negative impact on the state
of human rights, both directly (through the assumption
of encroaching on life, health, will, honor and dignity
of the person, sexual immunity, property, etc.) and indi-
rectly (due to damage caused to society and the state by
crimes against national security, environment, public
security, public order and morality, criminal offenses in
the sphere of work and professional activity, etc.). Such
a state of affairs takes place not only in Ukraine, but also
in many other countries of the world.

At the same time, representatives of all spheres
and branches of the criminal world take active measures
to ensure the safety of their illegal activities, using corrupt
relations in the executive power and judicial adminis-
tration, following the latest achievements of science and
technology. A well-thought-out system of conspiracy
measures, used by criminal groups and individuals,
makes it necessary for law-enforcement agencies to use
covert methods of work widely and actively. This is lead
Ukrainian scientists to conduct research aimed at im-
proving the organization [1] and legal regulation [2] of
these methods, increasing their effectiveness in crime-
fighting [3].

Scientists from Western Europe and the United
States study of covert methods of prejudicial inquiry
is carried out at the level of their legal regulation in
general [4], regulation and organization of application
of certain of them [5], and their application within the
framework of counteraction of certain types of crimes [6].
Among these methods, special attention should be paid
to the use of the services of persons who obtain and
provide the necessary information to law enforcement
agencies, create the conditions necessary for carrying
out certain actions, measures, operations, etc,, i.e. covert
cooperation. This is one of the oldest method of obtain-
ing the information needed to fight crime. Despite the
rapid development of science and technology, the in-
formatization of all spheres of common life, it does not
lose its relevance today. Due to the covert cooperation
in Ukraine in Soviet times and the first decades of inde-
pendence of Ukraine, up to 93% of the total number of
serious and especially serious crimes of latent nature
were discovered and successfully investigated. As for
serious and especially serious crimes, which do not have
such a character, but are committed with the use of means
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of conflict of illegal activity, the secret cooperation was
used in almost 81% of the investigations. Today, this
percentage has decreased considerably, as well as the
effectiveness of detection and investigation of crimes
prepared and committed under the conditions of the
death. Accordingly, human rights, interests of the indi-
vidual, society and the state, to which the crimes are
committed, often remain unprotected. The said stipulates
the necessity to clarify the reasons for ineffective use of
the institute of covert cooperation and search for ways
of its improvement [7].

The urgency of the issues of covert cooperation is
conditioned by the activity of scientific research in this
direction. Scientists from Western Europe conduct fun-
damental research on the possibilities of using covert
cooperation for detection, stopping and investigation
of crimes in modern conditions [8], questions of pro-
fessional training of police officers for silent work with
informers [9]; problems of mutual perception, interaction
and information exchange between law enforcement of-
ficials and their undercover employees [10-12], in par-
ticular, in the mode of telephone conversations [13]; in-
volvement of representatives of different social groups
and informal associations [14]; impact of the COVID-19
pandemic on the organization of work with undercover
employees [15].

Ukrainian scientists (representatives of the theory
of operative search activity, criminal process and criminal-
istics) also made a significant contribution to the devel-
opment of organizational principles and applied methods
of the use of covert cooperation in the fight against
modern crime in Ukraine. However, today in practical
application of the institute of uninformed cooperation
there are a number of important unconnected practical
problems, which require critical thinking and scientific
solution. For example, today’s tacit cooperation is not
effectively used to protect human rights from unlawful
encroaching, and sometimes harms those rights. The
solution of these problems, among other things, should
be found in the area of legal regulation and organization.
In order to solve them effectively, it is necessary to rely
on the proper theoretical foundation, the basis of which
should be an understanding of the role and place of unan-
nounced cooperation in effective implementation, pro-
visions defined by Art. 3 of the Constitution of Ukraine!.
But today there is no such understanding in science.
The given statement makes it necessary to carry out the
corresponding scientific research.

The purpose of the article is to define the role that
covert cooperation in the promotion of human rights
plays today, as well as to establish the place that such
cooperation should take in the mechanism of ensuring
these rights. To achieve this goal, we consider it necessary
to fulfill the following tasks: to reveal the content of the
mechanism of human rights protection; to formulate the

I !Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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concepts of covert cooperation; to define the directions
of application of covert cooperation for human rights
protection; to find out the problems that arise in the
use of covert cooperation for the protection of human
rights in modern times and to propose ways of solving
these problems.

Materials and Methods

The methodological tools of the research are chosen
taking into account the set goal, specificity of the object
and subject of the research. It is based on the general
dialectical method of scientific knowledge of real phe-
nomena, as well as their relations with practical activity
of law-enforcement agencies (their operative subdivisions
and bodies of pre-trial investigation), as well as general
scientific and special methods of legal science, in partic-
ular: system-structural - to define the content of the
investigated categories and legal phenomena, in particular
formation of the understandable-category apparatus,
systematization of scientific knowledge of the chosen
direction of research in general, complex analysis of the
provisions of normative-legal acts and their application
practice; comparative-legal and comparative - for the
complex analysis of Ukrainian legislation and subordinate
normative-legal acts, norms of international law, which
constitute the legal basis of the mechanism of human
rights protection and institute of covert cooperation;
logical-legal (dogmatic) - at development of the under-
standable apparatus, formulation of proposals on intro-
duction of changes and additions to legislative acts.

These methods were used at all stages of the study:
identification of scientific problem, setting of the purpose
and objectives of the study; detailed content of the mech-
anism of human rights protection; definition of essence
of covert cooperation; definition of directions of covert
cooperation for the protection of human rights, problems
arising in this sphere and ways of their solution.

As a theoretical basis of the research the results
of the latest fundamental researches of domestic and
foreign scientists in the sphere of protection of human
rights and fundamental freedoms, counteraction of crime,
carrying out of secret investigative actions by law enforce-
ment agencies, in particular, involving silent employees,
legal regulation of the institute of covert cooperation were
used.

The analytical base of the study is the data of offi-
cial statistics, materials of criminal proceedings within
which persons involved in confidential cooperation (co-
vert employees): Firstly, actual data on preparation or
committing crimes is gave, which in the future became
grounds for the initiation of prejudicial inquiry - 33;
secondly, provided information that was actually used
by the prosecution party for tactical, organizational
and procedural decisions - 57; thirdly, involved in con-
trolling the crime in the form of prompt procurement - 27
(including 10 cases in which the court found the act of
provocation); Fourthly, they were involved in the control

of the crime in the form of a special investigative exper-
iment - 15 (including 8 cases in which the court found
the fact of the provocation of the crime); fifthly, they
were involved in the control of the crime in the form of
imitation of the criminal situation - 8; sixthly, they were
involved in the execution of a special task to disclose
the activities of an organized group or criminal organi-
zation - 3.

Results and Discussion

The content of the mechanism of ensuring human rights
The achievement of the above-mentioned objective, among
other things, should be based on the definition of the
content and general principles of the mechanism of pro-
tection of human rights. The theory of law has different
approaches to understanding the mechanism of human
rights protection: From broad, fundamental, based on
the results of thorough scientific research [16; 17] to
narrow, elementary, such, which are applied in connection
with the solution of certain applied problems. We will
consider some of them, moving according to the principle:
from simple to complex.

Modern researchers often reveal the essence of
this mechanism by determining the whole combination
of individual elements that are part of its content. At the
same time, only certain state and non-state institutions,
such as the Prosecutor General’s Office of Ukraine, the
Committees of the Verkhovna Rada of Ukraine (on human
rights, national minorities and inter-ethnic relations; on
legislative support of law enforcement activities and
others), the Commissioner of the Verkhovna Rada of
Ukraine for Human Rights, the Prosecutor General of
Ukraine; The National Police of Ukraine (in terms of for-
mation and development of internal control over obser-
vance of human rights and prevention of torture); the
Ministry of Justice of Ukraine; other central executive
bodies (in terms of provision and protection of human
rights); public human rights organizations; research in-
stitutions; mass media.

These institutions are undoubtedly an important
static element in the structure of the mechanism for
ensuring human rights. But this understanding of the
content of this mechanism is considered narrow, purely
institutional. It does not take into account the fact that
state bodies and public organizations are created and
realized their functions only on the basis of legal norms,
which in itself are an integral component of the mechanism
of human rights protection.

From these positions, the results of O.N. Grishko
are quite logical. The mechanism of ensuring human
rights in Ukraine is determined by the combination of
its elements (normative and institutional) [18].

An even wider and more rational approach ap-
plies K.V. Stepanenko, he investigates the mechanism of
ensuring human and civil rights in the European Union.
It defined this mechanism as a structurally interconnected
set of legal and organizational guarantees, implemented
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by EU institutions and bodies, aimed at regulation of
legal relations in this area [19]. Thus, in addition to the
normative (legal) and institutional components of the
mechanism of human rights protection, the researcher
mentions organizational. These components are static
in nature.

But the static elements themselves (or their ag-
gregate) cannot be directed at achieving a certain goal.
They can only be means used for a certain purpose by
specific actors in their activities. The goal itself can be
achieved by actors who have set it only through a set of
actions they are taking. Such actions should be organized
and directed at the fulfillment of certain tasks, the solution
of which will lead to achievement of the goal. Actually,
one of the specific actions of the specific subjects, which
have a certain purpose and consists of the content of the
activity. This conclusion is based on the analysis of the
provisions of fundamental works, devoted to the content
of activity, including legal. From our point of view, the
protection of human rights should be placed in the
category of activity.

Therefore, it is well-grounded that specialists in
different fields of law, along with the definition of the
static elements of the mechanism of human rights pro-
tection, separate the areas (sub-systems) of ensuring these
rights. In these directions (subsystems) the dynamic com-
ponent of the mentioned mechanism is implemented.
The following areas (sub-systems) are usually: Implemen-
tation (promotion of realization, creation of conditions
for realization, implementation); protection, defence, res-
toration, improvement of the national legislation of the
country and bringing it to international standards in the
field of human rights, etc.

For example, O.P. Kuchynska notes that the struc-
ture of the mechanism of ensuring the rights of partici-
pantsin criminal proceedings includes: “1) the legal and
regulatory grounds for ensuring the rights in criminal
proceedings, which are obtained by certain persons the
procedural status of participants in criminal proceedings
and the appearance of procedural legal relations in this
regard; 2) legal means of ensuring the rights of partici-
pants of criminal proceedings, which are legal guarantees
of these rights; 3) general social conditions of ensuring
the rights of participants of criminal proceedings, which
are conditioned by various political, economic and so-
cial factors, and determine the effectiveness of the legal
provision of the rights and freedoms of participants of
criminal proceedings; 4) institutional or institutional
guarantees, which are officials and bodies whose activ-
ities are aimed at ensuring the rights of participants in
criminal proceedings”.

At the same time, the researcher notes that the
mechanism of protection of rights of participants of
criminal proceedings consists of three main sub-sys-
tems: “1) mechanism of realization of means capable to
create conditions for realization of rights and freedoms;
2) mechanism of protection of means for prevention of
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violations of rights and freedoms, and also confirmation
of legal behavior; 3) mechanisms for the protection of
means that promote the restoration of rights violated
by unlawful acts, as well as the prosecution of persons
who have committed violations of the law of protec-
tion” [20, p. 274]. In fact, these sub-systems reflect the
dynamic components of the mechanism of ensuring the
rights of participants in criminal proceedings.

Such an approach to the problem under investi-
gation is fully consistent with the doctrinal provisions
proposed by the leading experts in the field of state the-
ory and law. It is and is quite acceptable for use within
the framework of this study in order to determine the
ratio of covert cooperation (as an institute) with specific
static elements of the mechanism of human rights pro-
tection. However, we consider it necessary to reveal more
detailed dynamic components of this mechanism in order
to determine exactly the place of covert cooperation (as
activity) in it.

A thorough study of the dynamic dimension of
the mechanism of ensuring human rights and freedoms
includes the work of N.M. Opolska, the position and
conclusions of which are quite logical and grounded.
Among other things, the researcher notes: “Due to the
analysis of the dynamic dimension of the mechanism of
ensuring human rights and freedoms due to the combi-
nation of processes that occur through the functioning
of components, one can conclude that protection, realiza-
tion and protection are procedural stages of the mecha-
nism of ensuring human rights and freedoms”.

The procedural stage of the mechanism of ensur-
ing the rights and freedoms of the individual is a separate,
relatively separated time and logically connected with a
combination of actions of the subjects aimed at achiev-
ing the purpose of the mechanism of ensuring the rights
and freedoms of the individual. The procedural stages of
the mechanism of ensuring human rights and freedoms,
protection, realization and protection have a certain con-
sistency, can change from one to another depending on
legal facts. The exception is the stage of protection of
human rights and freedoms, which is continuous.

The stage of protection of rights and freedoms is
a combination of legal measures carried out by inter-
national organizations, state bodies and public struc-
tures aimed at prevention of violations, prevention,
elimination of causes, and promotion of the unimpeded
realization of rights and freedoms of the person. The
process of protection of the rights and freedoms of the
individual in time is continuous.

The stage of realization of rights and freedoms is
direct activity of authorized subjects, aimed at creation
of necessary conditions for transformation of declared
social benefits into the state of their possible and actual
use by a specific person. It may be manifested in the use,
performance and observance of rights and freedoms.
The peculiarity of this stage is that its dynamics depends
on the subjective will of the carrier of law.
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The stage of protection in the mechanism of
ensuring the rights and freedoms of the individual is
a combination of actions of authorized subjects in the
procedure established by law with the purpose of re-
storing violated rights, compensation of damages, bring-
ing the guilty to justice. It occurs in case of threat of
law, encroaching, non-recognition or as a result of its
violation” [21]. It is the mentioned approach that we
consider it expedient to use for research functions of
non-covert cooperation in the mechanism of protection
of the rights of the person in its dynamic aspect.

The essence of covert cooperation

Achieving the goal declared in this article is impossible
without understanding the essence of unannounced co-
operation. Since ancient times, law enforcement, recon-
naissance agency and counter-reconnaissance agencies
of all countries of the world have secretly used the ser-
vices of persons who have agreed on the basis of the
association to obtain and provide them with the nec-
essary information, to create conditions necessary for
carrying out certain actions, measures, operations, etc.
Different countries use different names to indicate it.
And even Ukrainian scientists and practices are served
by different terms when drawing out exactly this type of
activity: confidential cooperation, covert cooperation,
confidential (covert) cooperation, agency work, agency-
operative work, agent method, work with non-skilled
workers, etc.

The authors of the departmental normative-legal
acts have repeatedly made attempts to regulate the use
of the mentioned terms, determine their correlation
and formulate the deflation. But in each department it
was done on its own discretion and, as a rule, without
scientific substantiation. As a result, there are significant
differences in their understanding, contradictions and
ambiguity of the norms of legal acts. Ukrainian science has
not yet developed clear approaches to understanding
the content of the relevant concepts. Moreover, there is
no unity among the theorists of operative search activity
and criminal process regarding the removal of the men-
tioned phenomenon to a certain category. It is defined
as an institute, as activity (work, a set of measures), as a
method of HUMINT investigation, etc. Undoubtedly, this
has a negative effect on the practice of legal creation
and legal application.

On this occasion, the authors of the article con-
ducted a special study, according to which the authors
reached an unambiguous conclusion, under the covert
cooperation should be understood the secret interaction
between the authorized officials of law-enforcement
agencies (agents, investigative bodies of pre-trial investi-
gation, detectives of NABU) and persons involved in the
fulfillment of tasks of operative investigation and crim-
inal proceeding. The mentioned interaction is carried

out on the basis of the conspiracy: not only its content
but also the fact [22]. At that, the purpose of the covert
cooperation is to prevent crimes, to detect and stop them,
to establish the whereabouts and the fate of persons
declared in search, to ensure the safety of persons par-
ticipating in criminal proceedings, and to resolve the social
and legal conflict that arose in connection with the pur-
pose of the crime to the person, society and the state, on
the basis of truth, persons.

The use of the term “confidential cooperation” is
permissible in a different meaning: Interaction between
the legally authorized officials of law enforcement bod-
ies and persons involved in the fulfillment of the tasks
of law enforcement activity, which is carried out with
the secret content of the information exchange, but
does not provide for the obligatory secret of the fact of
such interaction [22].

Directions of application of covert cooperation for the
protection of human rights

Modern Ukrainian scientists, mostly, are investigating
the negative side of the interrelation of covert cooperation
with the promotion of human rights. So, K.V. Antonov
said: “Protection of human rights and freedoms, a citizen
in the course of confidential cooperation during preju-
dicial inquiry should be considered from two sides: On
the one hand it is necessary to care about the protection
of the rights and freedoms of the person, on which are
carried out such measures, including with the participa-
tion of the confessional; on the other hand, protection
is needed by the persons themselves who participate in
confidential cooperation with the bodies of pre-trial in-
vestigation” [23, p. 369]. The practical implementation
of these provisions provides that: First, it is necessary
to determine the harm that can be caused by the tacit
cooperation of the rights of objects and subjects of the
use by law enforcement bodies of secret methods of de-
tection and investigation of crimes; second, to develop
means of preventing the occurrence of such harm.

Of course, ensuring the rights of the undercover
law enforcement officers and the persons they collect
information is an important direction in the implemen-
tation of the provisions of the Universal Declaration of
Human Rights, the Convention on the Protection of
Human Rights and fundamental freedoms, and Art. 3 of
the Constitution of Ukraine!. However, one cannot ignore
the positive side of the relationship of covert cooperation
with the promotion of human rights in order to protect
and protect these rights from criminal encroaching.

Defining the directions and forms of application
of covert cooperation for the protection of human rights
will be guided by the static and dynamic components of
the mechanism set above.

In the static aspect, first of all, it is expedient to
consider the institutional component. Law-enforcement

I !Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
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bodies, in particular their operational units, are an inte-
gral institutional component of the mechanism for en-
suring human rights. Their activities play an important
role at each stage of ensuring human rights, which were
defined by N. Opolska [21].

The research conducted by the authors suggests
that the activity of operative subdivisions is based on laws
and subordinate normative-legal acts complex of actions
of the subjects of operative-search activity, which includes
operative-search measures and investigative (search)
actions, silent investigative (search) actions, which are
carried out with the purpose of prevention, detection,
termination and investigation of criminal offenses [24,
p. 49]. The operational units of law-enforcement bodies
themselves may be placed in a static component of the
human rights mechanism, and their activities may be
dynamic.

One of the directions (means, instruments) of
the mentioned activity is the tacit cooperation. In fact,
it itself constitutes a separate activity, which is carried
out through a static component of the institute of covert
cooperation, based on the aggregate of legal norms reg-
ulating social relations in this sphere. Due to the covert
cooperation, law enforcement bodies ensure the pro-
tection of the human right to life. Thus, timely receipt of
information about the preparation of custom murders
from the undercover employees, allows to prevent their
actions [25]. Using such information, criminal police of-
ficers can make operative and search predictions of the
murder [26] and prevent its occurrence.

Information obtained by means of uninformed
cooperation about persons who plan to seize hostages
allows to preserve life, health and personal immunity of
potential victims of this crime [27]. Information on the
structure and plans of terrorist groups’ activities, ob-
tained through covert cooperation, gives an opportunity
to turn off terrorist acts, the threat of which does not
become less [28-30] every year.

Without undisclosed cooperation, it is impossible
to imagine operative and search service of critical infra-
structure facilities, in particular, in nuclear power engi-
neering [31], which can be attacked by terrorists. This
service provides an opportunity to prevent encroaching
on these objects and thus to ensure the protection of
human rights to life, health and a safe environment. The
human right to a safe environment can be violated not
only by criminal encroaching on the objects of critical
infrastructure, but also by a number of other criminal
offenses, which are provided for in section VIII of the
special part of the Criminal Code of Ukraine!. Criminal
liability for crimes of this category is established in the
countries of the European Union [32].

Such criminal offenses are mostly found and
stopped without the use of investigative and prejudicial
inquiry methods. Evidence in proceedings concerning this
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category of crimes is also, in most cases, based on the
results of open investigations, among which experts’ con-
clusions are of particular importance [33]. On the basis
of such conclusions, not only is the fault of a particular
subject established, but also the basis for restoration of
the violated right is created by determining the extent
of the harm caused.

At the same time, the detection, timely termination
and investigation of certain environmental crimes is
impossible without the use of undisclosed cooperation.
First of all, it is about illegal extraction of amber [34].
Today in Ukraine, this type of criminal activity is carried
out by organized criminal formations, which have a clear
hierarchy, strict discipline and act in compliance with
the conjointly. By establishing a covert cooperation with
members of such groups, operational units receive in-
formation necessary to stop illegal activities and bring
the guilty to criminal responsibility.

By using covert cooperation to reveal crimes related
to the falsification of drugs [35], the operational units of
law enforcement bodies promote the realization of the
right to health [36]. By revealing crimes against political,
labor and other personal rights and freedoms of a person
and a citizen with the help of undercover employees, law
enforcement officers promote the realization of these
rights, in time stop their violations, protect and defense
them. The Institute of Covert Cooperation traditionally
provides law-enforcement bodies with information on
the circumstances of theft, robbery, sexual crimes on a
permanent basis. As a result, the right of ownership, the
right of sexual freedom to immunity is protected.

Through covert cooperation, the state bodies and
non-governmental organizations that provide public
services for the legality of their officials’ actions in re-
lations with citizens are constantly monitored. This is
how the facts of the crimes committed in the sphere of
official activity, including corruption, which not only
violate the rights of a particular person, but undermine
the principle of the rule of law, weaken political stability
and social unity, complicate economic development, and
undermine the basic functioning of the state apparatus.
In overcoming these phenomena plays a significant role
by covert cooperation.

This applies not only to the protection, but also
to the protection of the respective rights of citizens. After
all, the secret officers not only provide the law-enforce-
ment bodies with information about the facts of criminal
corruption, but also are constantly engaged in operational
departments and bodies of prejudicial inquiry into tac-
tical operations on the disclosure of bribes.

The covert cooperation in the area of human rights
protection has the opposite side, the necessity of study-
ing which is well-demanded By K.V. Antonov [23]. After
all, the activity of the undercover employees within the
framework of operative search and criminal proceedings

I !Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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is itself connected with the limitation of constitutional
rights of the individual. Thus, they can be involved in the
control of the crime (and actually to social studies to
study the behavior of certain persons), to the silent ex-
amination of housing or other possession of the person,
visual observation of the person, as well as to the silent
investigative (search) actions, which are interference in
private communication. Acting outside their authority,
the operative employees and investigators may use the
undercover employees to provoke (instigate) persons to
commit a crime, to interfere in private communication.

In such cases, the covert cooperation, as a com-
ponent of operational search and criminal procedural
activities, should be considered not as an instrument of
guaranteeing rights, but as a means provided by law,
because of the abuse of officials to be used with violation of
the law on human rights harm. And today there are nu-
merous examples of how law enforcement officers abuse
the institution of covert cooperation, human rights do
not protect, but violate, using agents to provoke crimes.

The resolution of the Supreme Court of Ukraine
dated May 12, 2021 in case No. 166/1199/18" on the
charge of the chief doctor of the regional center of primary
medical and sanitary aid in obtaining illegal benefit for
giving written permission to a private entrepreneur for
carrying out computer diagnostics of the human organ-
ism according to the method of Electroacupuncture in
the premises of rural midwife’s assistant points of the
area (p. 1 Art. 368 CC of Ukraine?). As established by the
court, in this case there was a provocation of crime. It was
implemented by a undercover law enforcement officer
who was specially engaged for this purpose. The un-
dercover employee acted actively, persistently, quickly,
to leave in the office of the chief doctor in advance marked
with special substance money, while ignoring the remarks
of the latter about the registration of these money through
the accounting as a charitable aid to the medical insti-
tution, which is provided by the Statute of the Regional
Center for primary health care and does not prohibit.
This undercover employee has changed his name several
times and was a applicant in a large number of criminal
proceedings related to corruption crimes. According to
the results of the trial, the said accusation was not found

78130&red=100003d049233fc945ddb4eb9154b5d42a86e0&d=>5.

3Ibidem, 2001.

its confirmation, and the chief doctor was declared
innocent in the crime, provided for in p. 1 of Art. 368 CC3,
and justified in connection with the absence of criminal
offense in its actions.

Such casesare notisolated (as an example, Supreme
Courtrulings of March 6,2018 in case No. 727 /6661 /15-K*;
November 19, 2019 in case No. 332/2723/15-K5; April 8,
2020 in case No. 164/104/18% October 7, 2020 in
case No. 628/3400/157; on January 27, 2021 in case
No. 369/13151/14-k® on April 21, 2021 in case
No. 522/9869/16-k°), which can indicate their system.
Such cases are often related to violations of the rights of
persons who are forced to cooperate without any kind
of public cooperation and by blackmail to engage in
provocations and other unlawful acts. The violation of
the rights of the undercover employees is undoubtedly
the inactivity of the persons who have engaged them in
cooperation in the event of a threat to their life and health.

Conclusions

The mechanism for ensuring human rights includes a
static and dynamic side (foundations). The static part
includes: legal preconditions, legal means, general social
conditions and institutional and organizational structures
(accredited subjects). The dynamic parts includes: the
action of accredited subject in the protection, defense and
promotion of human rights. These entities include law
enforcement bodies (including their operational units),
and their actions to ensure human rights include actions
that constitute the content of their powers, as provided
for in the Criminal Procedural Code of Ukraine, the Law
of Ukraine “On Operational and Search Activities”.

The actions of operational units to protect the
person, society and the state from criminal offenses,
to ensure the rights of people within the framework of
criminal process and operational search activities are
the content of the category “Activity of operational units
of law-enforcement bodies”.

An important and integral part of this activity is
the covert cooperation, which in its static aspect (as an
institute) is the system of norms of operative, search and
criminal procedural legislation, subordinate normative
and legal acts, and in dynamic (co-operative) interaction
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between the accredited officials of law-enforcement
bodies and persons, the tasks of operational search and
criminal proceedings.

At the stage of human rights protection, the covert
cooperation is embodied in measures aimed at preven-
tion of criminal offenses, prevention or elimination of
the causes of them. At the stage of human rights protection,
covert cooperation is used to restore violated rights,
ensure compensation for damages, and bring the guilty
to justice. At the stage of realization of human rights,
covert cooperation is used for the purpose of hidden

Hribov I

control over proper (without violation of the law on crim-
inal responsibility) fulfillment of the duties of autho-
rized entities to create necessary conditions for trans-
formation of declared social benefits into a state of their
possible and actual use by a specific person.

Reforming the legal regulation of covert coop-
eration should be based on the above provisions, taking
into account the necessity of establishing legal levers
to prevent violation of the rights of the developed, sus-
pected, accused and the most undercover officers from
the part of authorized law enforcement bodies.
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HernacHe cniBpo6iTHULTBO B MeXaHi3Mi
3a6e3neyeHHs NpaB NIOAUHN

Mwuxanno JleoHigoBud Npi6os

HauioHanbHa akageMia BHYTPILLIHIX cripaB
03035, nn. ConoM’aHcbKa, 1, M. KniB, YkpaiHa

AHoTauia

AKTyanbHICTb JOCHIMKEHHSI MOJIATA€ B TOMY, 10 HUHI BUKOPUCTAHHS HErJIaCHOTO CHiBPOGITHUITBA JJis
3aXUCTy IpaB JIIOJWHU Bifi NPOTHUIIPAaBHUX MOCATaHb € HeeQeKTHBHUM, a iHOJi HaBiThb TaKuM, L0 3aBJa€E
LIKOAM LIMM NpaBaM. lle 3yMoBJIeHO epeyciM 6e3CHCTEeMHICTIO NPAaBOBOIO peryJ/oBaHHsA. CUCTeMaTU3yBaTH
NpaBoBe peryJiloBaHHS HErJIaCHOro CHiBPOOITHUITBA BapTO CIHMPANYMCh Ha i/je0JI0TiYHY OCHOBY, fAKa 6
3abe3neyunsia HOro CnpsiIMyBaHHS Ha BMKOHAHHS Jiep)KaBOlO TOJIOBHOTO OOOB’AI3KYy — 3abe3NeyeHHs NpaB
JouHU. Po3po6iieHHs BiANOBiAHOI cUCTEMHU NPABOBOTO peryJil0oBaHHSA Ma€ I'PYHTYBATHUCS HA HaJIEXKHOMY
TeopeTUYHOMY GyHAAMeHTi — po3yMiHHI poJii i MicLil HerJ1iacHOTo CiBpo6iTHUIITBA B MeXaHi3Mi 3abe3neyeHHs
npaB JoJuHUA. CTBOpeHHS Takoro GpyHAaMeHTy i € METOI CTaTTi. Y A0oC/i>)KeHHI BUKOPUCTAHO 3arajJbHUMN
JliaJIeKTUYHUI MeTOo/| HAyKOBOI'O Mi3HAHHSA pea/IbHUX SIBUIL, iX 3B’3KiB 3 NPAaKTUYHOIO AiJIbHICTIO TPAaBOOXOPOHHUX
OpraHiB, a TaK0X 3araJlbHOHAyKOBi Ta cneniajibHi MeToAW IOpUAUYHOI HayKU. HersacHe cniBpo6iTHULITBO
MiJJIArae MnpaBoOBOMY BperyJIIOBaHHIO Ha BCiX CTaifdX, BKJKYEHUX [0 AMHAMIYHOIO BUMIipy MexaHi3My
3abe3nevyeHHs IPaB JIDAWHY, AKUMU € 0OXOPOHa, 3aXUCT i peasizanis. Ha cTazii oxopoHU NpaB JIOJUHU HeTJIacHe
cniBpOGITHUIITBO BTIMIOETHCA B 3aX0/aX, CIPSIMOBAHUX Ha NPOQIJIaKTUKY KpUMiHaJbHUX NPaBONOPYILIEHb,
3’sCyBaHHs HeJlONylleHHs abo yCyHeHHs NIPUYMH, 110 iX 3yMOBA0OIOTh. Ha cTaAil 3axucTy npas JIOAUHU
HerJlacHe CNiBPOOITHULITBO BUKOPHUCTOBYIOTb 3 METON0 BiJIHOBJIEHHS MNOpYIIeHUWX NpaB, 3abe3nevyeHHs
BIZIIUKO/lyBaHHSl IIKOJAM, NPUTATHEHHS BUHHUX J0 BifgnosigajabHocTi. Ha cTaail peasnisaunil npas JIOAUHA
HerJlacHe CHiBpOGITHUIITBO BUKOPHUCTOBYIOTb Y MeaX 3/[iCHEHHsI IPUXOBAaHOT0 KOHTPOJIIO 33 HaJIeXXHUM
BUKOHaHHS YIIOBHOBaXX€HUMHU Cy0’€KTAaMU 060B’A3KIB 11[0/10 CTBOPEHHsI HEOOXiAHUX YMOB [/151 IepeTBOPEHHS
3a/leKJIapOBaHUX COllia/IbHUX 6JIar Ha CTaH iX MOXKJIMBOTO Ta [IiCHOr0 BUKOPUCTAHHSI KOHKPETHOI0 0C06010

Kniouyosi cnosa:
HeTJIAcHI /iii; 3aXUCT NpaB; OXOpOHA NpaB; NPaBOBUM MeXaHi3M

B S Law Journal of the National Academy of Internal Affairs, 12(1), 48-58



Pomazanov G

UDC 340.13,342.4
DOI: 10.33270/04221201.59

Some Aspects of Declaring Legal Acts
Unconstitutional

Andrii V. Pomazanov’

National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine

Abstract

The relevance of the study is conditioned by a number of problems of declaring legal acts unconstitutional
and the specifics of the consequences of such decisions to guarantee the rights of the individual. This requires
areview of approaches to the temporal effect of the relevant decisions of the Constitutional Court, to guarantee
the right to review court decisions adopted based on an act that has been declared unconstitutional. At the
same time, it is necessary to put forward new proposals for legal regulation of the analysed area, optimal for
the rule of law and ensuring the right to a fair trial. The purpose of the study is to clarify certain features and
consequences of declaring legal acts unconstitutional to further ensure the rights of citizens and make proposals
for amendments to the legislation. The methodological basis of the study is the dialectical and materialist
method, general and special methods of legal science, in particular, system and structural, comparative law,
logical and legal (dogmatic). The scientific originality lies in a comprehensive clarification of the features of the
legal consequences of declaring legal acts unconstitutional and making proposals for regulatory settlement of
identified problems in the conditions of Ukrainian law enforcement. According to the findings, the importance
of guaranteeing the normative and practical connection between the content of the act and its impact on the
damage to anyone, the proportionality of ways to compensate, and the range of legal relations in which such
damage can be compensated

Keywords:
constitutionality; unconstitutionality; unconformity with the Constitution; legal certainty; rule of law; restoration
of rights

Introduction

The Strategy for the Development of the Justice and
Constitutional Judiciary for 2021-2023 defines that
independent and impartial justice is the key to sustainable
development of society and the state, guarantee of hu-
man and civil rights and freedoms, rights and legitimate
interests of legal entities, state interests, welfare and quality
life, creating an attractive investment climate, timely,

effective and fair resolution of legal disputes on the basis
of the rule of law. At the same time, the improvement of
the justice system would contribute to the establishment
of law and order based on a high level of legal culture,
the activities of all actors in public relations based on the
rule of law and protection of human rights and freedoms™.
The implementation of most of the declared provisions

I 'Decree of the President of Ukraine No. 231/2021 “On the Strategy for the Development of the Justice System and Constitutional Courts for
2021-2023". (2021, June). Retrieved from https://www.president.gov.ua/documents/2312021-39137.
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is impossible without rethinking the approaches to the
ratio of certain norms of substantive and procedural law
applied by the courts and the Constitution of Ukraine.

The purpose of the study is to clarify certain features
and consequences of declaring legal acts unconstitutional
to further ensure the rights of citizens, and to make pro-
posals for changes in legislation. To achieve this goal the
following tasks are identified: recognition of legal acts
unconstitutional; to establish the types of consequences
that may occur as a result of declaring legal acts uncon-
stitutional; identify ways to protect violated rights of
citizens.

Materials and Methods

The methodological basis of the study is the dialectical
and materialist method of scientific knowledge, general
and special methods of legal science, in particular, sys-
tem and structural, comparative law, logical and legal
(dogmatic). In addition, empirical (observation, descrip-
tion) and theoretical (analysis, deduction) methods were
used. Such methods were applied at all stages of the
study, including: identification of the scientific problem,
setting goals and objectives of the study; specifying the
content of the provisions concerning the mechanism
and consequences of declaring legal acts unconstitutional,
and making proposals to eliminate identified problems
in this area.

The theoretical basis of the study are the results
of studies by Ukrainian (I. Borodin [1], M. Bilak [2],
H. Bukanov [3], O. Spinchevska [4], O. Kovalchuk [5],
0. Shylo [6] et al.) and foreign (V. Grabowska-Moroz [7],
R. Williams and A. Chergosky [8], M. Hazelton, R. Hinkle,
and J. Spriggs [9] et al.) researchers and practitioners,
whose area of professional interest is the issues addressed
in this paper. The empirical basis of the study is the data
obtained from a survey of judges and lawyers, and rep-
resentatives of the legislative and executive branches of
government on the implementation of human and civil
rights in the context of declaring legal acts unconstitutional.

Along with the above, the subject of analysis in the
course of the study were the current regulations, as na-
tional, foreign and international sources of law, which
influence the establishment of current approaches to
law enforcement.

Results and Discussion

Regulatory aspects

Article 8 of the Constitution of Ukraine establishes
the direct effect of its norms and guarantees access to
court to protect the constitutional rights and freedoms
of man and citizen directly on the basis of the Basic Law.
At the same time, this provision is aimed at ensuring
the full implementation of Article 3 of the Constitution
of Ukraine, according to which a person, their life and

health, honour and dignity, inviolability and security are
recognised in Ukraine as the highest social value. Human
rights and freedoms and their guarantees determine the
content and direction of the state. The state is accountable
to the people for its activities. The establishment and
protection of human rights and freedoms is the main
duty of the statel. In pursuance of these norms, the Ba-
sic Law provides for Article 56, which establishes the
possibility of compensation at the expense of the state
or local governments for material and moral damage
caused by illegal decisions, actions or inaction of public
authorities, local governments, their officials and powers?.

On the one hand, given the direct nature of consti-
tutional norms, this provision (and, apparently, this is
the ideology established by the legislator), should be an
effective means of implementing and ensuring full com-
pliance with the full range of constitutional and other
rights of citizens. However, today the law enforcement
practice shows a somewhat opposite situation, in which
in the vast majority of cases, the complex procedure of
proving and lack of special effective, transparent and
clear procedures, and a special system of compensation
for unconstitutionality of legal acts is a significant bar-
rier to de facto and real guarantee of the constitutional
rights of citizens. As a rule, the doctrinal vision of this
concept is mainly reduced to its disclosure through the
prism of providing subjective interest. For example,
I. Borodin reveals the essence of administrative and legal
regulation of the implementation of the constitutional
right to appeal, as the satisfaction of subjective interests
through personal actions and actions of state institutions
and their officials [1, p. 9].

Both constitutional and civil science are of the
opinion that the value of the constitutional right to appeal
as subjective lies in the fact that it provides every citizen
with the use of the social good and allows them to satisfy
the relevant interests. At the same time, the content of
the constitutional right of citizens to appeal as an adminis-
trative and legal way to protect the rights and freedoms
of man and citizen includes social and legal elements.
Its social content is characterised by the fact that it ex-
presses the degree of possible behaviour of the citizen
to satisfy their subjective interests, and hence social in-
terests) [1, p. 16]. Thus, it can be stated that these features
and benefits for the citizen will be fully disclosed at the
level of state decision on compensation for damage caused
by legal acts declared unconstitutional, in the case of cre-
ating appropriate organisational and legal conditions
for the exercise of relevant rights.

According to Art. 7 of the Law “On the Consti-
tutional Court of Ukraine”?, the powers of the Consti-
tutional Court include, inter alia, resolving issues of
compliance with the Constitution of Ukraine (constitu-
tionality) of laws of Ukraine and other legal acts of the

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2]bidem, 1996.

3Law of Ukraine No. 2136-VIII “On the Constitutional Court of Ukraine”. (2017, July). Retrieved from https:/ /zakon.rada.govua/laws/show/2136-19#Text.
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Verkhovna Rada of Ukraine, acts of the Cabinet of Min-
isters of Ukraine, legal acts of the Verkhovna Rada of
the Autonomous Republic of Crimea; resolving issues
of compliance of the Constitution of Ukraine and laws
of Ukraine with legal acts of the Verkhovna Rada of the
Autonomous Republic of Crimea at the request of the
President of Ukraine in accordance with part two of
Article 137 of the Constitution of Ukraine, and resolving
issues of constitutionality considers that the law of
Ukraine applied in the final court decision in her case
contradicts the Constitution of Ukraine. At the same
time, Art. 97 of the same law determines the procedure
for execution of decisions and conclusions of the Court.
Thus, the Court in the decision, the conclusion can es-
tablish the order and terms of their execution, and also
to oblige the corresponding state bodies to provide control
over execution of the decision, observance of the con-
clusion. At the same time, the Court may require the rel-
evant authorities to confirm the execution of the decision
in writing and to comply with the opinion. In order to
ensure compliance with these provisions, Art. 98 es-
tablished that non-compliance with the decisions and
non-compliance with the conclusions of the Court is liable
under the law.

Meanwhile, as was noted earlier, modern pro-
visions on the implementation of the decisions of the
Constitutional Court of Ukraine do not create tools for
the real restoration of violated rights and interests, includ-
ing the review of administrative applications submitted
by administrative courts grounds for unconstitutional-
ity (constitutionality) of a law, other legal act or their
separate provision established by the Constitutional
Court of Ukraine, applied (not applied) by the court in
resolving the case.

Thus, the relevant acts of the Constitutional Court
of Ukraine do not have reverse temporal effect, which
neutralises the very existence of the institution of de-
claring legal acts unconstitutional in the context of
protecting the rights of a particular citizen in specific
circumstances. Instead, according to a recognised doc-
trinal position, the jurisdictional activity of the Consti-
tutional Court of Ukraine, which is an important institu-
tional component of the human rights mechanism, may
have very specific legally significant consequences to
ensure the restoration of violated rights and freedoms
of an individual.

Law enforcement and doctrinal aspects
The unconstitutionality of the law applied by the court
to decide the case, established by the Constitutional Court

Pomazanov G

of Ukraine, indicates that this or that court decision was
made in conditions of contradiction of the Constitution of
Ukraine. Regulatory support of the administrative process
of Ukraine at the level of paragraph 1 part 5 of Art. 361
CAS determines one of the grounds for review established
by the Constitutional Court of Ukraine unconstitutionality
(constitutionality) of the law;, other legal act or their sepa-
rate provision, applied (not applied) by the court in de-
ciding the case, if the court decision is not yet executed?
However, from a law enforcement standpoint, the process
of such a review is quite complex.

The Constitutional Court of Ukraine in its Decision
of December 2, 2019 No. 11-r/20193 expressed the legal
position: “with such decisions (acts) does not allow any
public authority to question their content” (paragraphs 2,
4 of subparagraph 2.2 of paragraph 2 of the motivating
part). At the same time, for example, the Supreme Court
in its judgment in case No. 808/2492/18 of 17 December
2019 pointed out that in view of the provisions of para-
graph 1 of part five of Article 361 of the CAS, a deci-
sion that has entered into force cannot be considered
unenforced, which denied the claim, because it does
not provide for enforcement*. Thus, such an approach
to the interpretation of the rule of law essentially un-
dermines constitutional and procedural guarantees, as
a person is deprived of the right to review a decision on
the grounds of declaring unconstitutional the law applied
in the case.

Thus, it can be concluded that this approach not
only undermines the right of access to justice, but also
generally undermines the importance and jeopardises
the exercise of the right to a fair trial guaranteed by Ar-
ticle 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms. As scholars and
practitioners rightly note, analysing the relevantissues,
it will apply in the course of application to the plaintiff, who
defends own right in all courts, starting with the first
and ending with the Constitutional Court of Ukraine,
according to which the unconstitutionality of the pro-
visions of the law, due to which the rights of the person
were violated, was established. Nevertheless, according
to the Supreme Court, such a person will not have the
right to review in exceptional circumstances, and there-
fore, the need to maintain the current legal regulation
of the analysed institution is questionable, given the
conditions of its rather limited application to account
the need to remove any regulatory obstacles.

The following conclusions are confirmed by
the content of the Supreme Court ruling in case
No. 804/3790/17 of 25 July 2019%, according to which

'Law of Ukraine No. 2136-VIII “On the Constitutional Court of Ukraine”. (2017, July). Retrieved from https://zakon.rada.govua/laws/show/2136-19#Text.
2Code of administrative judiciary of Ukraine No. 2747-IV. (2005, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2747-15#Text.
3Decision of the Constitutional Court of Ukraine No. 11-p/2019 on the Right for the Constitutional Taxes of 49 People's Deputies of Ukraine

Regarding the Official Clouding of the Provisions of Article 151-2 of the Constitution of Ukraine. (2019, December). Retrieved from

https://zakon.rada.gov.ua/laws/show/v011p710-19#Text.

“Resolution of the Supreme Court at the Right No. 808/2492/18. (2019, December). Retrieved from https://reyestr.court.gov.ua/Review/86387767.
SResolution of the Supreme Court at the right No. 804/3790/17. (2019, July). Retrieved from https://reyestr.court.gov.ua/Review.

Law Journal of the National Academy of Internal Affairs, 12(1), 59-67

61 I



I G2

B some aspects of declaring legal acts unconstitutional

disputed legal relations cannot be affected by a decision
of the Constitutional Court of Ukraine, given their occur-
rence before the Constitutional Court given the fact that
the decision would extend the provisions that would
extend its effect to legal relations that arose before its
entry into force. From the above it can be seen that in
general, the Supreme Court denies the possibility of exer-
cising the right to review court decisions in exceptional
circumstances, including, in view of the fact that such
review violates the principle of legal certainty and the
rule declared unconstitutional was in force at the moment
of occurrence of the disputed legal relationship.

Thus, to neutralise such an ill-considered approach,
itis advisable to directly regulate the possibility of such
a review with its extension to all cases without exception.
In other words, it is the current approach that not only
contradicts the principle of legal certainty, but also calls
into question the generally accepted legal nature of de-
claring a law unconstitutional. This is explained, among
other things, by the fact that the fact of declaring a law
or a separate norm of it unconstitutional will make their
further application impossible. However, during the period
of validity of the relevant provisions such norms have
already violated the rights of a significant number of
persons, and therefore, given that the state in one way
or another allowed the adoption and long-term uncon-
stitutional act and it should be responsible for it would
be logical to ensure the creation of conditions for fair
satisfaction for the violation of the rights of the persons
concerned. Such an approach, in the context of guaran-
teeing the rule of law and the Basic Law, would be quite
logical and balanced.

According to M. Smokovych, the legislator did not
establish, and the doctrine of law did not offer a universal
approach in terms of determining the limits of restoration
of violated rights, freedoms and interests of the individual
and their scope. The expert focuses on the main legal
positions on this issue: 1) the first legal position: the es-
tablishment by the Constitutional Court of Ukraine of the
unconstitutionality of the law as a whole or its separate
provision applied by the court in resolving a case gives
only the right to review such a court decision in excep-
tional circumstances. 2) the second legal position: the
decision of the body of constitutional jurisdiction obliges
in connection with exceptional circumstances to make
a court decision in favour of the person applying for re-
view of the court decision in exceptional circumstances,
while the restoration of violated human rights must be
determined from the date of the Constitutional Court
of Ukraine, i.e., it is exclusively about the prospective
effect of the decision of the body of constitutional juris-
diction. 3) the third legal position: the restoration of vi-
olated human rights due to exceptional circumstances
should be determined not from the date of the relevant
decision of the Constitutional Court of Ukraine, but earlier,
in particular from the date of legal violation of constitu-
tional rights, freedoms and interests of the person. An

act later recognised as inconsistent with the Constitution
of Ukraine (unconstitutional) [10, p. 12-13].

In turn, the above confirms the above conclusions
on the need and rationality of establishing the possibility
of extending the relevant decision of the Constitutional
Court of Ukraine in retrospect. However, the study partially
agrees with M. Smokovych, who emphasises the need to
differentiate the spheres of legal relations to which the
possibility of such retrospective action will apply. Thus,
M. Smokovych notes that the rights arising from the re-
sults of the revision of a decision on unconstitutionality
cannot be absolute, in particular, in terms of retrospec-
tiveness of such a decision. For example, it is proposed
that the legislator establish some filters based on the cri-
teria of specific individual rights (natural rights, social
rights, etc.) [10, p. 14-15].

At the same time, in the context of determining
the range of rights to which such a retrospective action
may apply, it is necessary to proceed from giving the
widest possible range of persons the right to appeal.
This position is related to the need to implement in law
enforcement practice the declared constitutional rights
of the person, which were analysed above. L. Brocker’s
view that the decisions of the Constitutional Court are
subject to unconditional execution and observance also
supports this conclusion. This is especially true in cases
where laws are found to be unconstitutional. Insignificance
means “general invalidity of a legal norm” from the very
beginning (ex tunc). Therefore, as a rule, the law is un-
constitutional from the moment of its promulgation. But
the Federal Constitutional Court is also empowered to
determine the nullity of a law with its effect on the future
(pro futuro) or from the moment it is declared null and
void (ex nunc). This is mainly done so that an ex tunc
decision does not create an “even worse unconstitutional
situation” or if other persons may be deprived of the
necessary protection of their legal position (for example
in the field of social services). Under this approach, the
legislator also gets the opportunity to independently and
in compliance with the provisions of the relevant decision
of the Federal Constitutional Court to correct violations
of the constitution by adopting a new law. That is, if the
recognition of the nullity of the law is pro futuro or ex
nungc, the relevant decision of the FCC will not conflict with
the decisions of professional courts that have used the
relevant law and have already entered into force [11, p. 22].

The execution of decisions of the constitutional
court must be guaranteed. Thanks to them, the consti-
tutional position is established (restored) and the real
effect of the fundamental rights of citizens is ensured. In
view of the above, the annulment of decisions of admin-
istrative courts that have entered into force contributes
to the establishment of material justice. According to
L. Brocker, the legislator should take into account that
the subsequent repeal of decisions of administrative courts,
which have already entered into force, will gradually form
a kind of “legal ordinary case”, which can significantly
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damage the credibility of administrative proceedings [11,
p. 25]. According to E. Wendler, in Austria the Court also
decides on the unconstitutionality of legal provisions on
the application of an individual who claims that his rights
were directly violated if the law came into force for this
person in the absence of a court decision or administra-
tive decision (individual application). In addition, since
January 1, 2015, any person who claims that their rights
as a party to a case decided (by a civil or criminal court
of first instance) has been violated has the right to chal-
lenge the constitutionality of the law in judicial protection
of this decision by court [12].

It is also difficult to agree with the reservations
of M. Bilak, who concludes that a change in law enforcement
interpretation does not justify the annulment of a court
decision or standard decisions in such matters. Other-
wise, the review of previous decisions by administra-
tive courts may be massive and destabilise the existing
justice system, weakening its legitimacy in the eyes of
society [2, p. 74]. However, considering the derivative
nature of declaring an act unconstitutional, the primary
consideration of which is its adoption initially contrary
to constitutional norms, should be given sufficient atten-
tion to increasing the authority of the state as a whole
and, in particular, the judiciary not by artificially operating
the “permissible” number of constitutionally reviewed or
reviewed judgments. Moreover, it is the timeliness of the
state’s recognition of previously made mistakes in the
form of the adoption of unconstitutional norms in circu-
lation, and the revision of relevant court decisions that
will help strengthen the authority of the judiciary and
trust in the state. A similar caveat applies to M. Bilak’s
position on the possibility of appealing final decisions,
without being based on indisputable grounds of public
interest, signs of incompatibility with the principle of
legal certainty [2, p. 74].

However, given the above provisions, depriving a
person of the opportunity to appeal a court decision on
the basis of recognising the unconstitutionality of a legis-
lative act, in contrast to guaranteeing such an appeal, is
a violation of the principle of legal certainty. Moreover,
according to the conclusions of the Venice Commission,
legal certainty is not in itself formalised, but may have
some flexibility. The study suggests that it is in the cas-
es analysed above that such flexibility should be mani-
fested to the highest degree, including the laws that, in
accordance with constitutional requirements, may have
retroactive effect if the situation improves. In the same
context, I. Venediktova’s vision of the category of public
interest, which is revealed on two levels: as a common
generalised interest of a certain social community, as
public interests, without which it is impossible to ensure
the integrity and stability of state and society, including
the implementation of certain private interests that were
supported by the state [13, p. 88-89].

Analysis of the legal literature and legislation of
foreign countries allows identifying the most common
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types of legal consequences of the application of deci-
sions of constitutional courts on the unconstitutional-
ity of regulations. First, it is about ex nunc. Under this
approach, the act is declared unconstitutional from the
moment the decision of the constitutional court is an-
nounced and acts in advance. Secondly, pro futuro - is a
form in which the constitutional court postpones the entry
into force for the future. And finally, thirdly ex tunc - since
the adoption of the act, which is associated with the so-
called retroactivity (note that this method is considered
the least common to the most controversial, which is not
in every case can be called rational, given that it is per-
haps most aimed at restoring individual rights).

Interestingly, the first two approaches are the most
common, which probably explains the exceptional com-
mitment of some Ukrainian scholars and practitioners.
However, such an algorithm is not unconditional, and
therefore, the legislation of many countries does not con-
tain provisions that would imperatively establish the
course of action of the court in appropriate cases. Instead,
in most cases, the law determines the right of the court
to independently determine the mode of action in time.
Ukraine is no exception, as Article 152 of the Basic Law
establishes the power of the Court to directly determine
the period of invalidity.

One of the problems, as stated above, arises in the
context of ensuring the right of a person to a fair trial
in the case of the need to consider the review of a court
decision made on the basis of unconstitutional law. First
of all, there is a lack of a clear and consistent vision of the
state to establish certain procedures and criteria according
to which citizens can expect to expect the restoration of
violated rights, and the courts - to strictly adhere to the
established procedure. In such circumstances, today,
unfortunately, it is premature to say that the institution
of review of court decisions is now fully operational.

In this context, V. Shapoval [14, p. 78] and H. Bu-
kanov [3, p. 105] emphasise that the practice of constitu-
tional justice bodies of foreign countries allows tracing
a much higher level of activity of citizens in the context
of their use of constitutional justice instruments to pro-
tect human and civil rights and freedoms. Moreover, in
Spain, for example, compared to legal entities that ap-
peal to the Constitutional Court in about two percent of
cases, the rest of the appeals are from individuals. This
indicates, among other things, the extremely low level
of realisation of the potential of constitutional justice
in Ukraine. In view of this, further practical implemen-
tation of institutional and functional capacity would be
facilitated by a well-defined mechanism, the application
of which would allow an approach from formal, normative
protection of rights “on paper” in favour of ensuring com-
prehensive state responsibility for unconstitutional steps.

According to A. Vozniuk, the improper substantia-
tion of the court decision causes a violation of the principle
of presumption of constitutionality of the law [15, p. 23].
In the same context, O. Spinchevska notes that the legal
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position of the Constitutional Court of Ukraine can be
considered as a specific source of law, along with the
Constitution of Ukraine [4, p. 62]. Together, both pro-
visions allow stating the exceptional nature of the sig-
nificance of the actions of the body of constitutional
jurisdiction in the establishment of high-quality, mean-
ingful, and practically capable legal field of the state.
That is why it is seen that the decisions of the
Constitutional Court can be considered safeguards through
which the state realises its own potential in the face of
minimal regulatory threats. However, in compliance with
the provisions of international treaties, in this way the
state takes measures to guarantee human rights [5, p. 33].
Finally, the decision of the Court, which establishes the
unconstitutionality of certain laws, serves to form a per-
manent and unified law enforcement practice based on
the principle of legal certainty and ensures the transition
of both courts and the state as a whole from quantitative

to qualitative indicators [6, p. 138].

The results of the analysed researches of foreign
experts deserve special attention. Thus, it can be seen
that in foreign doctrine and practice there is a lot of the
greatest relationship between the nature of new legal
relations, which focuses on a particular area, and the
work and conclusions of higher courts - Supreme and
Constitutional, which creates new approaches to law
enforcement [9]. At the same time, scholars point out that
procedural mechanisms for overcoming differences in
previously established legal approaches allow the cre-

ation of new case law [8].

The study suggests that it is fair to extend the
relevant provision to the organic influence of constitu-
tional proceedings on overcoming certain differences in
law enforcement, to form optimal normative conditions
for compliance with the requirements of the Constitution
of Ukraine. Thus, it is quite objective the need to establish
on the basis of the case law of the Constitutional Court
sound rule-making and law enforcement practices. In
addition, international experts are of the opinion that the
highest branches of the judiciary, within their powers,
should ensure the enforcement of laws [16]. Thus, while
the general rule in the Ukrainian judicial system in this
context is to eliminate errors of law by the court of cas-
sation, in terms of constitutional proceedings, it may
instead be to identify and eliminate global regulatory
and law enforcement issues in terms of constitutional

rights of human and citizen.
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of ways to restore the rights of citizens violated by un-
constitutional legal acts, and establishment of a trans-
parent, clear, and effective algorithm for implementing
appropriate mechanisms. It is expected that this will
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Pomazanov G

OKpeMi acneKTn BU3HaHHSA NPaBOBUX aKTiB
HEeKOHCTUTYLIMHNMH

AHOpin BiTaninosud NomasaHoB

HauioHanbHa akageMiqa BHYTPILLHIX cnpaB
03035, nn. ConoM’'aHcbKa, 1, M. KniB, YkpaiHa

AHoTauia

AKTyanbHICTh AOCHiZKEeHHS 3yMOBJIEHA HAsSBHICTIO HU3KM Npo6JieM L[0J0 BU3HAHHS NpPaBOBUX aKTiB
HEKOHCTUTYLLIHHUMHY, a TaKoX crnelqudikoo HacCHiAKIB yXBajleHHs] TaKUX pillleHb JAJs1 TapaHTYBaHHS IpaB
ocobu. HaBezieHe noTpebye neperisay miaxoAis 1o TeMnopaabHoi Ail BignoBigHuX pitieHb KoHcTUTYLiHOTO
Cyny, a Takox [0 rapaHTyBaHHS IpaBa Ha MeperJisj Cy[0BUX pillleHb, YXBaJeHUX Ha MiACTaBi akTa, AKUK
BU3HAHO HEKOHCTUTYLiHHUM. BojHOYac HEOOXiJHUM € BHUCyHEHHS HOBHUX NPOMNO3MLiH 1100 NMpPaBOBOTO
pery/loBaHHSI aHa/i30BaHOI cdepH, ONTHMAJbHOIO AJs1 AOTPUMAaHHS NPUHIUNY BEepXOBEHCTBa NpaBa M
3abe3nevyeHHsl MpaBa Ha cOpaBeJJUBUH cyZ. MeTa [0C/i[KeHHS MOJSITa€E B TOMY, 1106 3'iCyBaTU OKpeMi
0CO6JIMBOCTI ¥ Hac/MiJKU BU3HAHHS MPABOBUX aKTiB HEKOHCTUTYLiIMHUMU [JiJIs1 MOJAJbIIOTO 3abe3nedyeHHs
NpaB I'PoMa/isiH, a TaKOX 0GIPYHTYBAaTH NPOMNO3ULIii 111010 BHECEHHS BiZjIOBiAHUX 3MiH /10 3aKOHO/ABCTBA.
MeTo10/I0Ti4YHOI0 OCHOBOIO JOCJI/PKEHHS € JiaJleKTUKO-MaTepiaJiCTUYHUN MeTOoJ, HayKOBOrO MNi3HaHHSA
coljiaJibHO-NPAaBOBUX fIBUIL, a TAK0K 3araJbHOHAYKOBI Ta cleljajbHi METOAU IOPUJUYHOI HAYKH, 30KpeMa
CHUCTEMHO-CTPYKTYPHUH, MOPiBHAJbHO-NPABOBUM, JIOTiKO-IOpUAMYHUIN (forMaTUyHU). HaykoBa HOBHU3HA
37ilficHEeHOr0 AOCIIKEHHS MOJISITAa€E B KOMIJIEKCHOMY 3'sICYyBaHHI 0COGJIMBOCTEN NMPAaBOBUX HAC/i/AKIB BU3HAHHSA
MIPAaBOBUX aKTiB HEKOHCTUTYLIIMHUMHY, a TAaK0:K GOPMYJII0BaHHI MPOMNO3ULiH 1110/10 HOPMAaTHUBHOI'O Bpery/l0BaHHS
BUSIBJIEHUX NIP06JIEM B YMOBax YKpaiHCbKOI'0 NPaB03aCTOCYBaHHs. 3a pe3ybTaTaMU J0C/iIKeHHs 3’COBaHO
BaXK/IMBICTh rapaHTYBaHHS HOPMaTHBHOTIO Ta MPAaKTUYHOIO 3B’I3Ky Mik 3MIiCTOM aKTa i 10ro BIJIMBOM Ha
3aB/laBaHHs Oy/ib-KOMY LIKO/JU, MPONOPLiHHICTIO c1oco6iB il BiALIKOAYBaHHS, @ TAK0K K0J1a TPaBOBIJHOCHH,
y YaCTHUHI IKUX 1110 IIKOAY MOXe O6yTH BijIIKOJ0BaHO

KniouyoBi cnoBa:

KOHCTUTYLIMHICTh; HEKOHCTUTYLIMHICTh; HEeBiANOBiAHICTL KOHCTUTYLi]; MpaBoBa BU3HAYEHICTh; BEPXOBEHCTBO
[IpaBa; IOHOBJIEHHS IIPaB
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Abstract

The purpose of the research article is a theoretical and legal analysis of the issue of interpretation of euthanasia in
a conflict of bioethical principles, considering philosophical, medical, biological, and legal positions. The novelty of
the article is a comparative analysis of the legal regulation of euthanasia in the face of differences in bioethical
principles to find optimal ways to interpret the law and apply forms of control of processes related to euthanasia.
The author examines the existence of ethical grounds for the legalisation of euthanasia and interprets this
phenomenon from the standpoint of the universal and objective value of human life. The ambiguity of the concept
of euthanasia naturally contains a set of interrelated bioethical, medical, legal, religious aspects that cannot be
considered separately. Each of them is filled with polar thoughts. Moral differences between “death with mercy”
and “permission to die” are based on the principles of respect for freedom and non-harm. At the regulatory level,
there are differences between the categories of “murder” and “permission to die”. From a bioethical point of view,
euthanasia is focused on the principle of “do not kill”, which conflicts with the principles of charity, non-harm,
respect for human freedom. The conflict of bioethical principles can be resolved by distinguishing between

», o«

categories such as “murder” and “permission to die”; “refusal of maintenance treatment” and “discontinuation
of maintenance treatment”; “direct and indirect termination of life”; “the patient’s right to euthanasia” and “the
right to refuse treatment and other medical intervention”, etc. In Ukraine, euthanasia is prohibited by law. To
legalise euthanasia in Ukraine, it is necessary to make appropriate amendments to the Constitution of Ukraine
and create an appropriate regulatory framework. A recommendation is made on the expediency of forming

substantive and procedural criteria at the UN and WHO levels for permitting euthanasia
Keywords:

interpretation of legal norms; the principle of law; euthanasia; criminal law; international law; bioethical principles;
right to die

Introduction

Technological advances in biomedical science have
opened up unprecedented opportunities, which are
realised with good intentions in the mystery of human
existence, life, and death. Against this background, there
is a tendency to devalue human life. The higher the
technology, the lower the ethical values. On February 26,
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2020, the Second Senate of the Constitutional Court of
Germany ruled on euthanasia. This was the reason for
the resumption of professional discussion on the scope
of human exercise of the right to life guaranteed by
article 2 of the European Convention on Human Rights [1].

At this stage, the issue of euthanasia occupies
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a special place among the medical, legal, and religious
problems of modern society. There is no ethical reason
for “deadly tourism” and euthanasia to become the rule
of law. After all, there is a universal belief that human
life is the main value of modern civilisation. Euthanasia
isnotjusta painless death, but a death that corresponds
to the will of the dying person. Modern legislators are
looking for the best ways to regulate and control the
processes related to euthanasia.

Ethical norms regarding euthanasia have evolved
from a ban to its recognition in exceptional circumstances
as a patient’s right to refuse medical care and the right
to a dignified death. The urgency of this issue has led to
two opposing views. On the one hand, euthanasia is
unacceptable in terms of morality and law. On the other
hand, it is simply necessary to save a person from
long-lasting, unbearable moral and physical suffering.
There is a conflict between the value of life and its
quality, between the “best” human interests and the in-
terests of family and society. In addition, the issue of eu-
thanasia in medicine requires an urgent legal solution.
The legalisation of euthanasia at the legislative level will
deprive the state of an incentive to fund research to find
effective treatments.

At the same time, the legislation of Ukraine on
this issue is not being improved, the real picture is not
shown against the background of changes in public opinion,
considering the experience of foreign countries in legalis-
ing euthanasia. The main problem is that, even though
euthanasia is prohibited by law, the Criminal Code of
Ukraine! does not contain a special rule that provides
for punishment for euthanasia. The established judicial
practice of convicting persons who have committed eu-
thanasia as a simple murder does not consider the spe-
cifics of this act and violates the fundamental principles
of law - humanism, and justice.

At the present stage of development of Ukrainian
legislation on fundamental human rights and freedoms,
the issue of legal consolidation of the right to die and
the adoption of a special law, the content of which will
regulate the concept, tasks, principles, and procedures
of euthanasia, is not considered at the state level. How-
ever, this issue is increasingly attracting the attention of
scholars and is being studied at the doctrinal level [1, p. 18].

In international documents that contain moral
and ethical norms, there is a noticeable evolution from
a complete ban to the recognition of euthanasia in excep-
tional cases. International medical organisations (WHO,
MMA), established in the 1940s in response to the inhu-
mane medical practices of Nazi doctors and following
the decisions of the Nuremberg tribunal, enshrined in their
documents the requirements for the protection of human
life.

In many countries, bills on the right to die are
considered rather frequently, for example, the British
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Parliament has rejected it more than twenty times. There
has long been a real “war” in the West between supporters
and opponents of euthanasia. Lying in the middle, more
moderate points of view suggest clarifying and limiting
each of the extremes, as well as working out the details
related to the control and safety of patients.

In 2019, the leaders of monotheistic religions de-
clared the protection of life in its final stage. The Vatican
Joint Declaration states that no health worker can be
coerced or pressured to directly or indirectly contribute
to the intentional death of a patient through suicide or
any form of euthanasia, especially if it is contrary to reli-
gious beliefs. The signatories of the document stressed
the need to respect conscientious objection against actions
thatare contrary to human ethical values. This also applies
to those actions that have been recognised as legal by
the local legal system or by certain groups of citizens.
Personal beliefs about life and death, of course, belong to
the category of conscientious objection, which everyone
should respect [2].

Some aspects of legal and bioethical regulation of
euthanasia were covered in the publications of E. Lukash
and A. Mernik [1], O. Drozdov and O. Drozdova [2], V. Ary-
adoust [3], I. Onyshchuk [4; 5], S. Dierickx, L. Deliens, and
J. Cohen [6], K. Koyan [7], M. Aryaev, V. Zaporozhyan [8],
V. Morozov and A. Popova [9], M. Antonenko [10], and
others.

The problem of euthanasia is one of the few stud-
ied, as evidenced by the lack of special monographic
studies that would fully and objectively cover the legal
aspect of euthanasia. The available legal literature to some
extent touches on this issue, but quite fragmentary be-
cause only some areas of the issue are revealed. That is
why it is difficult to use the findings in the legal field.
Thus, the purpose of the study is a theoretical and legal
analysis of the issue of legal regulation in combination
with bioethical principles of euthanasia, moral norms,
and considering philosophical, moral and ethical, and
medical and biological positions. The development of
this issue is important for the further development of
medical law.

Materials and Methods

The empirical basis of the study was the results of the
analysis of the Constitution of Ukraine and current leg-
islation on health care, international legal acts, a hand-
book on the application of article 2 of the European
Convention on Human Rights, the Declaration on Eutha-
nasia, the Lisbon Declaration on Patient Rights, legal
literature and research, comments, etc. To rethink the
unique combination of legal and bioethical aspects for
the legal protection of life, as well as the interpretation
of euthanasia, several research methods were used. The
research methodology covers general scientific means:
analysis and synthesis, induction and deduction, analogy,

I !Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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comparisons, which are developed by logic and used to
solve clearly defined cognitive problems.

To clarify the content of certain scientific concepts
of understanding euthanasia, the formal-logical method
is used as a set of means and methods of logical study
of law. It is based on the concepts, categories, rules, and
laws of formal logic. Here, the law is not associated with
other social phenomena (culture, religion, morality, etc.)
and economics. In this situation, the researcher abstracts,
for example, from the issues of the subjects of law enforce-
ment, its effectiveness, and so on. The methodological ba-
sis for the study of legal regulations and bioethical prin-
ciples of euthanasia was the method of legal science as
a system of means of knowledge of the law, which con-
sists of the following subsystems: philosophical means;
general scientific means; special legal means; research
methods and techniques.

The study of theoretical and practical principles
of euthanasia was accompanied by the application of
several leading approaches. The main methodological
approach, combining various aspects of the issue, is
activity (to reveal the dependencies of research on the
subjects, means, forms, and conditions of their imple-
mentation), with its focus on the organic unity of ideal
and material factors, subjective and active components
of euthanasia.

The principles of complexity and interdisciplinary
consider the complex social phenomenon of euthana-
sia and the functional relationship of legal regulation of
euthanasia with bioethical principles that conflict with
each other. An inseparable approach to the study of this
issue has become scientific, which is characterised by a
scientific statement of the purpose of the study and the
use of scientific apparatus in its conduct. The scientific
approach ensures the implementation of such require-
ments as objectivity, provability, accuracy, criticality, focus
on adequate assessment of the law, and so on. If everyday
knowledge is mostly a statement of phenomena, external
relations, and relations, then the science is focused on
the study of patterns, the search for new, hence its high
explanatory and predictive ability, as well as its system-
atic organisation of one of the innovative fundamental
approaches - system and its method. Systems analysis,
which is considered an effective method of studying legal
objects and processes.

A positivist approach to the study, aimed at iden-
tifying, measuring, and evaluating the phenomenon of
euthanasia from a legal perspective and providing a
rational explanation, was implemented. It was used to
try to establish causal links and relationships between
different elements of the subject of study (detection of
multiple interpretations, contradictions between bio-
ethical principles, and legal norms of different regula-
tions). Using a compressive (comprehensive) approach,
they search for an understanding of the relationship
between rational and irrational components, in partic-
ular the perception of the studied issues using lexical

B /nterpretation of euthanasia in conditions of conflict of bioethical principles

mechanisms and phonological elements [3, p. 3].

The research methodology also uses a phenom-
enological approach. This is a research approach from
the standpoint that human behavior is not as easy to
measure as a phenomenon in the natural sciences. A
person’s motivation for euthanasia, as well as the legal
regulation of the final phase of human life, are formed
by factors that are not always noticeable, at least the
internal mental processes. In addition, people invest their
meanings, which do not always coincide with how others
interpret them.

According to the sociological approach, the legal
regulation of euthanasia is interpreted as an endowed
element of the social system, rather than as a phenom-
enon. This approach allows considering modern social
influences on the formation of legal norms and at the
same time to abstract from non-social causal influences
of transcendental, cosmic, anthropological nature. The
synergetic approach involves the study of the processes
of organisation of the assessment of the legal regulation
of euthanasia and the development of forecasts on the
consequences of the adoption of regulations in the field
of biomedicine.

Results and Discussion

The idea of euthanasia originated a long time ago and has
undergone a complex process of formation from ancient
society to the present day. From the time of Hippocrates
to the present day, traditional medical ethics have pro-
hibited anyone, even those who ask from doing so, from
giving death-giving drugs or advising them to do so.

The term “euthanasia” comes from the Greek words:
“ev” - good, good, and “Thanatos”, which means death.
Hence, euthanasia means good death. This term was
introduced into scientific usage by the English philosopher
Francis Bacon in the XVI century. In his work “On the
dignity and multiplication of sciences” F. Bacon wrote:
“I am convinced that the duty of the doctor is not only to
alleviate the suffering and torment caused by disease, and
not only when such pain relief as a dangerous symptom
of the disease can lead to recovery, but even in the case
when there is absolutely no hope of salvation, and you
can only make death easier and calmer ... “. At present,
there are different approaches in the legal literature to
the definition of the term “euthanasia”. Speaking of eu-
thanasia as a criminal act, it is essential to distinguish
the definition of euthanasia between medical, philosoph-
ical, and legal approaches [1, p. 142].

Doctors are willing to resort to this practice, es-
pecially when the patient himself asks for death. How
should we treat this trend? How about liberation from
outdated prohibitions or about some permissiveness,
which is both morally incorrect and dangerous in prac-
tice? At the beginning of the last century, lawyer Binding
and psychiatrist Grohe proposed to call euthanasia the
destruction of so-called “inferior” lives.

This interpretation of the term “euthanasia” later
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became widespread in the countries occupied by Nazi
Germany. Newborns with “abnormal development”, the
mentally ill, patients with tuberculosis or malignant
neoplasms, the disabled, and the elderly were killed. A
special killing industry in the form of gas chambers, kill-
ers, crematoria, etc. was created. The International Mili-
tary Tribunal in Nuremberg described these actions as
crimes against humanity, which marked the beginning
of codification in the field of crimes against humanism.
One of the most important documents in international
law was the Declaration on Euthanasia, adopted by the
39% World Medical Assembly (Madrid, October 1987),
which states: “At the request of his loved ones, unethical.
This does not exclude the need for a respectful attitude
of the doctor to the patient’s desire not to interfere with
the natural process of dying in the terminal phase of the
disease” [2, p. 81].

Legislative regulation of the right to dispose of the
right to life is directly related to the problem of euthanasia.
For two or even three decades, disputes between lawyers,
physicians, sociologists, and philosophers have not sub-
sided about euthanasia, that is, the cause of a person’s
death at his or her request. Now the interest in this con-
cern has grown significantly. It is also advisable to eval-
uate the legal regulation of euthanasia, which is closely
linked to examinations and monitoring. In some projects,
evaluation integrates legal control, monitoring, and ex-
pertise. In others, legal control and monitoring may use
legal regulation assessment as a tool or form. Thus, eval-
uation procedures are added: public consultations and
independent examinations [4, p. 442].

For example, in Belgium, euthanasia became legal
in 2002. In the same year, a law on palliative care was
adopted, which regulated the basic rights of the patient
and formulated measures to improve the provision and
access to palliative care services. In Belgium, the possi-
bility of euthanasia can be used not only by people with
a terminal condition, but also people with a chronic
non-terminal disorder who are also entitled to euthanasia,
but these requests must meet additional legal require-
ments. A 1-month waiting period between the request
for euthanasia and the performance of euthanasia. For
people who request euthanasia due to a terminal disorder,
there is no waiting period [6, p. 115].

At the level of current Ukrainian legislation, eu-
thanasia is prohibited: article 3; 27 of the Constitution
of Ukraine! (a person, his life and health, honor and dig-
nity, inviolability and security are the highest social value;
everyone has the inalienable right to life; no one can be
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arbitrarily deprived of life); item 8 of article 52 Fun-
damentals of the legislation of Ukraine on health care
(medical workers are prohibited from intentionally ac-
celerating the death or Kkilling of a terminally ill patient
to end his suffering)? item 2 of article 52 Fundamentals of
the legislation of Ukraine on health care (medical work-
ers are obliged to provide full medical care to a patient
who is in an emergency); item 4 of article 28 of the Civil
Code of Ukraine (prohibition to satisfy the request of an
individual to terminate his life)3; part 1 of article 115 of
the Criminal Code of Ukraine (commission of euthana-
sia is considered premeditated murder).

During the preparation of the Civil Code of Ukraine
in 2003, there were attempts to legalise voluntary passive
euthanasia, but such a rule did not fall into the current
Civil Code of Ukraine [1, p. 17]. It is important to distinguish
between euthanasia and concepts such as suicide with
medical assistance, patient refusal of treatment as a form
of passive euthanasia, killing disabled children by not
helping them, and turning off the equipment when cerebral
death is recorded [7]. In post-war Europe, euthanasia
(active) was first legalised in the Netherlands in 2001.
The list of countries in which euthanasia is legally al-
lowed at this stage is quite large: Belgium, Luxembourg,
Switzerland, Austria, France, Sweden, Germany, some
US states (Montana, Washington). There is a tendency for
it to grow. The most famous Dignitas clinic was opened
in Switzerland in 1998 and today has offices in other
countries. Today there is such a kind of medical tourism
as “euthanasia tourism” [11, p. 4].

However, revolutionary changes in medical prac-
tice and science in the last third of the XX century, com-
bined with powerful social movements to protect the
rights of various social groups, stimulated the adjustment
of ethical documents, and in the direction of recognis-
ing the patient’s right to a dignified death. The Lisbon
Declaration on the Rights of the Patient (1981)* recog-
nises in exceptional cases, per the will of the patient,
his right to a dignified death in the form of refusal of
treatment. The Declaration on Euthanasia (1987) [12]
treats euthanasia as unethical, but at the same time re-
quires the doctor to “respect the patient’s desire not to
interfere with the process of natural death’” The “State-
ment of Assistance to Physicians in Suicide” (1992) [11,
p. 417] highlights this phenomenon as unethical and
condemns suicide with the assistance of a physician,
however, the physician must respect the patient’s right
to refuse medical care, even if the refusal leads to the
death of the patient [11, p. 5].

IConstitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
2Law of Ukraine No. 2801-XII “Fundamentals of Ukrainian Legislation on Health Care”. (1992, November). Retrieved from https://zakon.rada.

gov.ua/laws/show/2801-12#Text.

3Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/ru/ed20131011#Text.
*WMA Declaration of Lisbon Declaration on the Rights of the Patient. (October, 1981). Retrieved from https://www.wma.net/wp-content/

uploads/2005/09/Declaration-of-Lisbon-2005.pdf.
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Particular attention should be paid to the differences
in the legislative definition of the way patients express
their demands or consent to the application of the act
of euthanasia. Thus, the Polish Criminal Code! refers to
a “requirement”; in the German Criminal Code? - on the
“categorical and persistent request of the victim”; in the
Swiss Criminal Code® - on the “serious and persistent
requirement”; The Spanish Penal Code* describes the
request as “persistent, serious and clear”; the Peruvian
Penal Code’® emphasises that the request must be “explicit”;
the Criminal Code of Georgia® emphasises the need to meet
the requirements of the patient “his true will” [9, p. 54].

The authors believe that such careful wording is
designed to exclude the possibility of both falsifications
of the will of the victim and the use of the perpetrator’s
ill-considered, hasty statement made by the victim in a
state of frustration. The criminal law of the vast majority
of foreign countries in the rules on liability for euthanasia
does not consider its form, which occurs, although for
reasons of sympathy, but without the request or consent
of the victim. The only exception is the Criminal Code
of Colombia’, wherein article 326 “Murder out of com-
passion” does not mention the need for a request from
the victim.

Meanwhile, in our time, the manifestation of this
form of euthanasia is not uncommon. It is possible to
maintain the patient’s life for years in modern clinics,
even with complete attenuation of brain functions. Be-
cause of this, doctors on their initiative or at the request
of close relatives of such patients are sometimes forced
to turn off the means of supporting the patient’s life, to
carry out passive euthanasia.

In some countries, the responsibility for the pas-
sive form of euthanasia is much stricter than for its active
form. Thus, for assisting in suicide (passive euthanasia) the
perpetrator faces: in Peru - up to four years in prison; in
Italy - up to twelve years; in Portugal - up to three years;
in Spain - up to five years; in Colombia and Brazil - up
to six years; in Venezuela and the Republic of Korea - up
to ten years; in Canada, up to fourteen years in prison.

The exception is the Polish legislation, which in
some cases leaves the question of the punishment for
euthanasia to the discretion of the law enforcer. Yes,
according to article 150 of the Polish Criminal Code, “a
person who Kills a person at his request and under the
influence of compassion for him shall be punishable by

Polish%20CPC%201997_am%?202003_en.pdf.

as%200f%202020-07-01.pdf.

pdf?sequence=1&isAllowed=y.

gov.ua/laws/show/2801-12#Text.
°Ibidem, 1992.
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imprisonment for a term of three months to five years,
but in exceptional cases, the court may apply extraordi-
nary mitigation and even to refuse its execution”. This
brief analysis of the legislative experience of foreign
countries in establishing responsibility for euthanasia
shows that in the vast majority of them any form of eu-
thanasia qualifies as a crime. However, unlike Ukraine,
the legislators of the vast majority of countries have in-
cluded in their criminal codes special privileged rules
on liability for the analysed act [9, p. 54-55].

Such a ban has made the right to life an obligation
for many terminally ill people to live or, moreover, to
be “human in general”. However, a person must have a
choice, and this choice can become a legalised euthanasia
procedure for him. Regarding the legalisation of eutha-
nasia, the main problem is the need to develop a legal
procedure for its implementation. In addition, it should
be borne in mind that a serious alternative to euthanasia
is a network of medical institutions that specialise in
providing care to dying patients, the so-called “hospices”,
which also require special attention and a certain legal
framework [7].

M. Antonenko singled out the features of eutha-
nasia as a kind of compassion murder, which are as fol-
lows: a) the object of encroachment are social relations
directly related to the life of a terminally ill person; b) the
objective side of euthanasia is expressed in non-violent
action (inaction), the consequence of which is the death
of a terminally ill person and the causal link between
them; c)the subject of this crime is a person aware of
the disease, a family member of the patient or a medical
worker; d) the subjective side of euthanasia is expressed
in the direct intent to take the life of a terminally ill person
at his voluntary request; e) the main motive is compas-
sion; e) the goal is to rid a terminally ill person of un-
bearable physical suffering caused by an existing dis-
ease [10, p. 199].

There are differences in the current legislation
of Ukraine regarding euthanasia. Thus, according to
Article 34 of the Law of Ukraine “Fundamentals of the
Legislation of Ukraine on Health Care”® the doctor is
not responsible for the health of the patient in case of
refusal of the latter from medical prescriptions or viola-
tion by the patient of the established regime. According
to Article 43 of the Law of Ukraine “Fundamentals of the
legislation of Ukraine on health care™ a patient who has

!Criminal Procedure Code of the Republic of Poland. (1997, June). Retrieved from https://www.legislationline.org/download/id /4172 /file/

’German Criminal Code. (1998, November). Retrieved from https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.pdf.
3Swiss Criminal Code. (1937, December). Retrieved from https://www.legislationline.org/download/id /8991 /file/SWITZ_Criminal%20Code_

*Criminal Code of Spain. (1995. November). Retrieved from https://www.legislationline.org/download/id /6443 /file/Spain_CC_am2013_en.pdf.
SPeruvian Penal Code. (1991, April). Retrieved from https://www.legal-atlas.net/sites/default/files/law/Peru_CriminalCode_1991.pdf.
SCriminal Code of Georgia. (1999, July). Retrieved from https://matsne.gov.ge/en/document/view/16426.

’Criminal Code of Colombia. (2000, July). Retrieved from https://biblioteca.cejamericas.org/bitstream/handle/2015/4225/pen_colombia.

8Law of Ukraine No. 2801-XII “Fundamentals of Ukrainian Legislation on Health Care”. (1992, November). Retrieved from https://zakon.rada.
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acquired full civil capacity and is aware of the importance
of their actions and can manage them, has the right to
refuse treatment. These articles contain signs of passive
euthanasia. The doctor is not responsible because no
one can force a person to be treated if he or she does not
want to. The question arises about a patient who is in
a “chronic autonomic state” and is usually considered
alive only from a biological standpoint. How to treat a
person who has ceased to be a person, permanently lost
consciousness? Is it necessary to continue to make every
effort to save lives? Maybe it is advisable to limit the care,
that is, “allow” to die?

According to C. Culver and B. Gert, an organism
that has ceased to be a person should not “require”
treatment as a person. This means that persistent, sus-
tained efforts should not be made to sustain life in such
patients, as such efforts are not justified from an economic
or humanitarian perspective. On the other hand, one can-
not expect anyone to actively take the life of such a pa-
tient. An acceptable way out of this situation is to stop
providing care, which includes both medical care and
routine care, which “allows” the patient to die. It should
be noted that such a patient does not suffer from failure
to provide care because he is no longer a person, irre-
versibly lost consciousness [8, p. 238].

On October 28, 2019, in the Vatican, representatives
of the monotheistic Abrahamic religions signed a joint
declaration on the end of life. The document states that
euthanasia and suicide during medical care are morally
and religiously erroneous and should be prohibited with-
out exception. No healthcare worker should be coerced
or pressured to participate directly or indirectly in the
voluntary and intentional death of a patient [13].

The European Court of Human Rights conditionally
divides the issues related to the termination of life into
2 groups: euthanasia itself and cessation of treatment
that supports vital functions. The Court considers that
it is not possible to deduce from article 2 of the European
Convention on Human Rights the right to die both at
the hands of a third party and with the assistance of a
public authority. In all the cases before it, the Court
emphasised the State’s obligation to protect life (Pretty v.
The United Kingdom, § 39).

The ECHR considers that in matters concerning
the end of life as well as the beginning of life, States
should be allowed to consider not only the authorisa-
tion or prohibition of discontinuation of life-sustaining
treatment and related formalities but also how the pro-
tection of the patient’s right to life is balanced. And the
right to respect for his private life and personal auton-
omy. At the same time, the Court emphasised that this
discretion was not unlimited and that it reserved the
possibility of monitoring the State’s compliance with
its obligations under Article 2 (§§ 147-148) [14, p. 17].

The ECHR considers thatitis impossible to deduce
from Article 2 of the Convention the right to die both at
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the hands of a third party and with the assistance of
a public authority. In all the cases before it, the Court
emphasised the State’s obligation to protect life (Pretty
v. The United Kingdom, § 39). In arecent case concerning
arefusal by the authorities to grant access to drugs that
would allow a mentally ill patient to commit suicide,
the Court, recalling that the Convention should be read
as a whole, decided to consider an application under
Article 8 referring to Article 2. The Court has ruled that
the latter legal provision obliges the public authorities
to prevent a person from shortening his or her life if the
decision was not taken voluntarily and with full knowledge
of the case (Haas v. Switzerland, § 54) [14, p. 17].

When the ECHR is to investigate the provision or
termination of medical care, it shall consider the following
factors: the existence in domestic law and practice of
a regulatory framework following article 2; taking into
account the wishes previously expressed by the applicant
and his relatives, as well as the opinions of other health
professionals; and the possibility of a judicial appeal in
case of doubt as to the optimal decision to be taken in
the interests of the patient (Gard and others v. the United
Kingdom (dec.), § 83) [14, p. 17].

According to 1. Onyshchuk, to clarify the problems
that have arisen today in the field of biomedicine, “it
is necessary to use moral criteria and a correct under-
standing of the nature of the human person in his bodily
dimension. Only in harmony with his true nature can
the human person achieve self-realisation as a “whole”:
and this nature is both corporeal and spiritual. Given the
substantial unity with the intangible soul, the human body
cannot be interpreted as a simple set of tissues, organs,
and functions, or regarded at the same level as the body
of animals. Rather; it is a part of the person through which
it manifests and expresses itself” [5, p. 70].

Deprivation of life (murder, suicide) is a criminal
offense and any discussion on the legalisation of euthanasia
has no legal basis. Life is not subject to legal regulation.
This is an object that needs to be protected by both the
law and the media [15].

The issue of multiple interpretations of euthanasia
and the conflict of bioethical principles can be resolved by
distinguishing between categories such as “murder” and
“permission to die”; “refusal of maintenance treatment”
and “termination of maintenance treatment”; “direct and
indirect termination of life”; “the patient’s right to eutha-
nasia” and “the right to refuse treatment and other med-
ical intervention”, etc. The stability of the legal positions
of the highest judicial body is of great importance for the
elimination of the phenomenon of multiple interpreta-
tions (misinterpretation). Often the highest judicial body
of the state causes legal uncertainty due to the formation
of contradictory positions and different interpretations.

To legalise euthanasia in Ukraine, it is necessary
to amend the Constitution of Ukraine! and create an
appropriate legal framework in which the basic definitions

I IConstitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
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of the terms of the institution of euthanasia will be
formed, the legal status of subjects, and the procedure
for its implementation. Particular attention should be
paid to the development of substantive and procedural cri-
teria for authorising euthanasia, as well as to the study
and use of experience, for example, in the Netherlands
and Belgium, which have already legalised it. It also
seems appropriate to develop a unified legal model on
euthanasia at the UN and WHO levels to implement it in
national legal systems.

Conclusions

In Ukraine, euthanasia is prohibited by law. Before al-
lowing it, there is a need to have a high moral society
in which the laws are enforced. Due to neutral public
opinion, Christian traditions, and the moral principles
of doctors, the problem of euthanasia in Ukraine is not
as acute as in the West. At this stage, it can be noted
that Ukraine today is not ready for any step in this di-
rection. The main reason for the multiple interpreta-
tions of euthanasia is the ambiguity of this concept,
which naturally contains a set of interrelated bioethical,
medical, legal, religious aspects that cannot be consid-
ered separately. Each of them is filled with contradictory
thoughts. Probably, all this affects the impossibility to
make an unambiguous decision on euthanasia. Moral
differences between “death by mercy” and “permission to
die” are based on the principles of respect for autonomy
and non-harm. The legal consciousness of the patient,
who defends the right to a dignified death, contradicts the
right of the doctor not only to adhere to the professional
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TnyMadeHHS eBTaHa3ii B yMoBaX KOHDIKTY
6ioeTUYHMX NpUHUMNIB

BiTanin lOpinosmny Cepeptok

MIHICTEPCTBO BHYTPILLHIX CMpaB YKPaiHW
01601, Byn. AkageMika boromonbug, 10, M. KmiB, YKpaiHa

AHoTauia

MeTo10 CTaTTi € TEOPETHUKO-IPAaBOBUI aHaJi3 MUTAHHSA PO TJyMauyeHHsI eBTaHa3il B KOHTEKCTI KOHJIIKTY
6i0eTUYHUX NMPUHLHUMNIB 3 ypaxyBaHHAM dinocodpcbkux, MeZuKo-6iosoriuHux i npaBoBux nosunii. HoBusHa
CTaTTi NOJIATAE B INOPIBHAJIBHOMY aHaJ/li3i HOPMaTHUBHO-IIPAaBOBOI'O PeryJ/II0OBaHHA eBTaHasil B yMoBax
po36ixkHOCTEN 6i0e TUUHUX TPHUHIUIIIB 3 METOIO Bi/IHAN/JeHHS ONITUMaJIbHUX CIIOCOGIB TJIyMaueHHsI HOPM IpaBa
Ta 3aCTOCYBaHHs GOpPM KOHTPOJIIO NMPOLIECiB, MOB’I3aHUX 3 eBTaHa3i€w. Joc/iXkeHo MU TAaHHS 010 eTUYHUX
nifictaB AJ1s serasisanii eBraHasii, poskpuTo ii cyTHicTB 3 mo3ulil yHiBepcaJbHOI Ta 06’ €KTUBHOI L{iHHOCTI
JIFO/ICBKOT0 KUTTS. HeoJHO3HAYHICTh MOHATTS eBTaHa3ii 3aKOHOMIPHO MiCTUTb KOMILJIEKC B3aEMOIIOB’sI3aHUX
6106 TUYHUX, MEJUYHUX, IPABOBUX, PEJITriHUX acleKTiB, SKi HEMOXKJIMBO PO3IJsAAaTH oKpeMo. KoxeH 3 HUX
03HAYeHUU NOJAPHUMU AyMKaMU. MopasibHi po36i>KHOCTI Mi>k «CMepTIO 3 MUJIOCEP/IsI» U «ZJ03BOJIOM YMEPTU»
apryMeHTOBAHO 3 OIVISA/ly Ha MPUHLUIIM He3ao/AisTHHS KO/ Ta oBary Ao cBo6o 4. Ha piBHI HOpMaTUBHO-
MIPAaBOBOTO PEryJil0BaHHS HasfBHI PO30DKHOCTI MiXX KaTeropisiMu «BOUBCTBO» Ta «J03BiJl Ha CMepTb». 3
6ioeTUYHOI TOYKHM 30py €BTaHa3sisd OpieHTOBaHA Ha MPUHIUIN «He yOWH», SKUH CyllepeyduThb MPUHIIUIAM
JOOPOYMHHOCTI, He3aNnoAiTHHA WKOAM, 0Baru Ao cBo6oau JAUHA. KOHQMIKT 6i0e TUMHUX NMPUHIUIIB
MOXKHa YCYHYTH LISIXOM PO3MeKyBaHHSI TAaKUX KaTeropiu, ik «BGUBCTBO» Ta «/103BiJ HA CMEPTh»; «Bi[]MOBa
Bi/| NiATPUMYBaJILHOTO JIIKYBAaHHA» Ta «[IPUIIMHEHHSA NiJTPUMYBaJIbHOTO JIIKyBaHHA»; «[IpsIMe NPUIIMHEHHA
KUTTA» Ta «HelpsAMe IPUIIMHEHHS XXUTTHA»; «[IPaBo NallieHTa Ha eBTaHa3il0» i «[IpaBo Ha BiZIMOBY BiJl JIIKyBaHHH
Ta iHLIIOr0 MeJJUYHOT0 BTPYYaHH» TOIL0. 3aKpilieHHs eBTaHas3il Ha 3aKOHO/[aBY0MY PiBHI nepe/j6ayae BHECEHHS
BignmoBigHUX 3MiH 0 KOHCTUTYLIT YKpaiHu Ta CTBOPEHHS BiiNMOBiJHOI HOpMaTUBHO-NIPaBoOBoI 6a3u. JloBeZieHO
JolibHICTE GopMyBaHHS MaTepiaJbHUX i polecyanbHUX KpuTepiiB Ha piBHi OOH i BOO3 as151 103BOJy Ha
3/iMiICHeHHs eBTaHa3ii

KniouoBi cnosa:

TJIyMa4eHHsl HOPM IIpaBa; IPUHLMUI [IPaBa; eBTaHas3iA; KpUMiHa/lbHe 3aKOHOJABCTBO; MXXHapoOJHe I1paBo;
6i0eTHYHI NPUHIMIIY; TPABO HA CMEPTh

- A Law Journal of the National Academy of Internal Affairs, 12(1), 68-76




Motlyakh and Shapovalov NG

UDC 343 (045)
DOI: 10.33270/04221201.77

The Essence of Polygraph Test Formats
and Requirements for Their Application

Oleksandr I. Motlyakh™, Vitalii O. Shapovalov?

'National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine

2Board of Polygraphists of Ukraine
04053, 40-A Sichovykh Striltsiv Str., Kyiv, Ukraine

Abstract

The quality of the work of the polygraph examiner and the results of the performed psychophysiological studies
with the use of polygraph depends largely on the correctness of the used test formats, the purpose of which
is to serve as indicators in checking the information data from the investigated persons for their authenticity.
They identify the mechanism of implementation of the relevant methods, which, due to their proper application
by a polygraph examiner, provide verified results. Different schools for the preparation of future polygraph
examiner provide different and even outdated educational methodological tools, which do not always reflect
modern approaches in the technologies of application of test formats, which causes unusual understanding
and perception. Introduction of innovations in use of test formats and is the purpose of this research. The study
uses the general dialectic method of scientific knowledge of real phenomena, as well as general scientific and
special methods of polygraphology. The scientific opinion on modern possibilities of introduction of new test
formats, which form the basis of polygraph methods for their use in law-enforcement activities of polygraph
examiner in the process of psychophysiological researches with application of polygraph, is substantiated. The
classification of these methods and their characteristics is given depending on the direction of the polygraph
procedure by the polygraph examiner. It has been established that the most famous, recognized and applied in
scientific and practical circles of polygraph examiners tests on cognition and detection of deception. In the first
group of test formats only polygraph method of CIT, which according to Meta-analysis can be applied as research,
not proof, is considered to be a qualified one. In the second group of test formats the “Evidence-based methods”,
“Methods for pair testing” and “Research methods” are the most valid. Each of them has the appropriate content
and target direction and is recommended for use in a specific category of carrying out psychophysiological
researches using polygraph
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Introduction

The further development of polygraph activity in Ukraine
is aimed at all of us who are reasonable to this process,
bringing it into compliance with international standards
in the field of quality, clarity, expediency and the order
of practical polygraph. That is, the standards developed,
approved and used in polygraph practice of the leading
countries of the world. One of the key aspects of this
activity is the introduction of qualitative test formats,
developed in the method for target orientation, which
have passed testing time and practice and have demon-
strated their high indicators in the question of their
application. The relevance of the research topic is seen
in the fact that in Ukraine, the required polygraph in
practice is becoming more and more popular in solving
key issues in different spheres and directions of law-en-
forcement activity. The quality of the work of the poly-
graph examiner and the results of the performed psy-
chophysiological researches with the use of polygraph
depends on his professionalism, which is achieved not
only by sufficient knowledge from a number of funda-
mental sciences, and especially polygraph, and their abil-
ity to apply them professionally in practice, as well as
introduction of innovations in the technology of polygraph
process, they serve as a guarantee of its effectiveness.
One of these are the test formats, which are constantly
updated, which guarantee the quality of work of the
polygraph examiner.

However, not always innovations are welcomed
in the circle of theorists and practitioners of polygraph
research and reasons for this there are several: a) not
possession of polygraph information concerning proposed
changes in the technology of polygraph process; b) not
a desire to change something to new, because there is a
well-developed practice, and innovations need time to
study, learn and approbate them; c) no one agency re-
quires updating of the polygraph techniques and does
not control the process of its activity, and therefore the
innovation for the polygraph specialist has a more in-
formative character, rather than obligatory, etc. At the
same time, it is necessary to understand that the in-
troduction of new developments in polygraph activity
implies the quality of performance of tasks, because in
many cases the result of special tests plays an important
role in the life of the person who as fate, the case or the
committed incident appeals to the polygraph examiner
and relies on his professionalism and the quality of the
research procedure. This is why it is necessary to raise the
issue as one of the most topical for Ukrainian polygraph.

The purpose of the article is to reflect theoretical
and methodological bases and applied principles in the
formation of polygraph test formats. The basic content of
the material is given by the scientific positions of foreign
and Ukrainian polygraph researchers with the purpose
of their selection for further development of the polygraph
process and innovations concerning its quality. To achieve
this goal the following tasks are set: to provide a general
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characteristic of polygraph tests, their content and to
follow the rules of construction; to show different histor-
ical forms of polygraph test formats and their direction;
to lay down the scientific tendencies in the direction of
introduction of new test formats (methods) according
to the international standards of ASTM; to analyze the
key methods of the polygraph process, which accord-
ing to the Meta-analysis report of APA are recognized
as valid and received the most recognition in the circle
of foreign polygraph practitioners and recommended
to their widespread implementation by all polygraph
specialists.

Materials and Methods

The methodological tools of the research are chosen
taking into account the set goal, specificity of the object
and subject of the research. It is a general dialectical
method of scientific knowledge of real phenomena, as
well as its connection with the theory and practice of
reflection of the content of tests in conducting psycho-
physiological researches with the use of polygraph.
General scientific methods, in particular analysis - for
the development of available test formats, which at the
time played a certain role in the development of methods
of practical polygraph; synthesis - to present an idea of
the processes of polygraph activity, as an integral sys-
tem formed from separate parts of it, the focus of which
was different polygraph methods and their component
tests, built in special formats; generalization - for sys-
tematization and evaluation of available polygraph test
formats, their further expediency of use, taking into ac-
count new international requirements on improvement
of practice of conducting psychophysiological researches
with application of polygraph. Also, special methods of
research aimed at detection of deception and counterac-
tion in carrying out of the procedure of research, which
often apply indicators with the purpose to distort the
obtained results and achieve the set goal, in particularly:
to mislead the polygraph examiner.

The above methods were used at all stages of the
research. There are identification of scientific problem,
setting of the purpose and objectives of the research;
detailed content of the given information; analysis of
innovations in the provision of proposals in the appli-
cation of modern polygraph test formats. The theoret-
ical basis of the research was the results of the study
of international standards ASTM, as well as leading
methods of polygraph process, which according to the
report of Meta-analysis APA were recognized as valid
and received the most recognition in the circle of foreign
practitioner’s polygraph and recommended to their
widespread implementation by all specialists of poly-
graph. Modern scientific developments of foreign and
Ukrainian scientists and polygraph researchers, which
have proved the necessity of introduction of new poly-
graph test formats into development of polygraph sci-
ence. The empirical base of the study is made up of
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international data published in official documents of the
American Polygraph Association as a key developer in
the development of the polygraph process, which has
established the obligatory requirement of the use of the
relevant methods, the results of which are confirmed by
published scientific researches of scientists and polygraph
researchers in corresponding professional editions and
are reflected in published report Meta-analysis of this
public organization.

Results and Discussion

Special polygraph tests play a key role in the organiza-
tion and conduct of psychophysiological research using
polygraph. They are formed by a polygraph examiner on
questions that serve as stimulus for checking specific
information in the investigating person. In the scientific
and special polygraph literature they are also called in-
centives or indicators, since such questions will inspire
the higher nervous system of the investigating person
in the process of their formulation by the polygraph sci-
entist during the psychophysiological research with the
use of polygraph. The use of available stimulus causes
the appearance of psychophysiological reactions of the
human body. Different “stimulus indicator” have different
effects on the investigator, which allows the polygraph
specialist to track and establish the cause-effect con-
nections of such occurrence, and also to determine the
correlation of information hiding [1].

Polygraph examiner N. Gordon emphasizes that
polygraph testing allows to objectively reflect the sub-
jective significance of a stimulus for the investigating
person [2]. The increase in emotional tension is closely
connected with the increase of neurophysiological activity
of the cortex and deep structures of the brain, which
control the lower part of this organ and regulate phys-
iological functions of the body. They are particularly
important for the category of persons who try to hide
information from the polygraph examiner, known to him
for a specific purpose, namely:

— to take an important position for her;

- to have access to the production process of a specific
institution, including not the best intentions;

- acquire confidential information both for own needs
and for sale to its competitors;

- to avoid punishment in an act of misconduct or
crime, etc.

A test question (stimulus) is built in a special order
with the location of the words that are important for
the validation of the text or sentence that is examined
when the test is written in order to reveal the information
traces of the display and their authenticity, that could
have been formed and complained about in the person’s
memory as a result of her participation in a specific sit-
uation, a certain condition, events of crime, other cir-
cumstances and facts, the content of which is subject to
investigation, analysis and evaluation by a specialist or
polygraph expert on the basis of appropriate methods
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of analysis of signals during detection of fraud [3].

That is, tests and their formats are a certain set
of specially formulated questions for their verification
from the investigating person using polygraph. The ability
of a polygraph examiner to correctly transform available
information, reported by the initiator of the study in the
form of a thematic order, into a test question, testifies to
his/her high skill as a specialist in the field of polygraph.
According to the Ukrainian polygraph researchers
V.M. Malyuga, S.P. Grishina, M.D. Kuzmenko, during their
construction of a polygraph specialist it is important to
have as much information as possible, which he should
receive from the initiator of a polygraph research or ex-
amination [4].

Drawings, graphic images, drawing figures and
can be used simultaneously with the tests. For example,
in criminal proceedings, a polygraph specialist presents
the photo coverage used previously by pre-trial inves-
tigation, showing them several times and, among other
questions, forms a new one: “Do you know this person?”,
randomly mentions names, surnames and nicknames or
shows photos, among which there should be information
about the offender. If the studied person possesses such
information data (photo,name, nickname), thenitcauses
the expressed stress psychophysiological reaction, which,
among other things, differs depending on psychopatho-
logical tendencies [5]. The polygraph records the steady
reaction of the investigating person, and the number of
repetitions of the same question will reduce the prob-
ability of signs of a random coincidence of his acquain-
tance with the participants of the investigated event or
information known to him, which is concealed. On the
basis of the emotions shown by the person, the specialist
makes a conclusion about the non-accidental nature
of their occurrence. For example, if there were several
versions of the pre-trial investigation of a specific event
and circumstances of a criminal offense before the begin-
ning of the polygraph investigation, then it will almost
be left alone - potential. Such a method of combining
verbal tests with verbal support gives an opportunity
to better knowledge of the investigating person, which
considerably facilitates the work of law-enforcement
bodies in the decision of urgent questions of pre-trial
investigation.

The preparation of tests is usually carried out by
a polygraph examiner on its own, and in some cases, in
particular in criminal cases, when it comes not to re-
search, but to the examination, together with its initia-
tor (investigator, prosecutor) on the basis of the data of
the pre-trial investigation. In order to properly prepare
the test questions, the polygraph examiner should be
aware of the main issues of criminal proceedings, the
investigation of which is carried out through the initiator
of the forensic psychophysiological examination with
the use of polygraph. As to the essence of the tests, they
reflect one or another proven methodology, which is ef-
fective for the polygraph process and has corresponding
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recognition in scientific and practical circles of poly-
graph scientists [6]. The key in this process is to select
the appropriate questions for each area of activity that
will be applied in the test block. With a list of questions
prepared by a polygraph specialist, and there may be
a dozen, only two or three will be checked (significant),
the rest will perform the function of balance (neutral) and
questions of comparison (insignificant). As the leading
Ukrainian polygraph scientist I.P. Usikov rightly empha-
sizes, that consists in this is a basic principle of the popu-
lating of special polygraph tests, which determines that
the complex and generalized meaning of the column has
the same meaning, with which it as a peal smart poly-
graph influences the point of the higher body with the
application of polygraph [7].

The highest level of human nervous activity is
the social-deterministic, so the join operations between
first and second signaling are reflected social environ-
ment. At the same time, the activity of the first signal
system is the social-deterministic as well as the activity
of the second signal system. Both of them in join opera-
tions determine not only external, but also internal veg-
etative activities of human body to ensure the dynamic
integrity. Due to this historically formed speech system
can provoke a variety of reactions in the human body,
which should be fixed by a polygraph. Therefore, it is so
important to use this knowledge correctly in its practical
activities, because the wrong question will not lead to
physiological reaction in the person under investigation.
There will be no reaction to the words-irritants in her body,
and accordingly the polygraph will not detect them and
they will not appear on the computer polygraph, and thus
the polygraph scientist has assumed mistakes in his work.
That is why the international and Ukrainian empirical
practice of conducting psychophysiological research with
the use of polygraph gives grounds to assert that the ef-
fectiveness of this activity depends largely on the skillful
construction of the test by a polygraph.

Polygraph scientists I.P. Usikov and R.V. Chernenko
points out that the corresponding test is designed in such
a way that changes in the dynamics of psychophysi-
ological indicators of the investigated person occur
through stimulus (irritants), which are decisive for the
polygraph process [8]. Their construction takes place
on the basis of the appropriate methods developed and
implemented in the practice of polygraph activity. Long
historical period of polygraph development since 20’s
of the 20" century the following basic methods were
used: “Relevant / Irrelevant Technique (RI)”, as well as
“Peak of Tension Technique (POT)”. Their developer is
L. Kiler. The peak of popularity of the above-mentioned
tests falls, in particular in the USA at the beginning and
middle of the XX century, and later they became an inte-
gral component of polygraph methodology and in other
countries where polygraph began to be applied in different
spheres and directions of activity [9].

Also, according to international assessment of
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available methods of polygraph activity, the most recog-
nized tests, which found at the time practical applica-
tion in conducting psychophysiological researches with
application of polygraph, were: 1955 - “The Concealed
Questions Test” B. Biurak; 1959 - “The accused’s knowl-
edge test” proposed by D. Lickenom. Later this test was
named “The Concealed Information Test”; 1967 - “Mod-
ified General Questions Test” R. Decker; 1970 - “Peak of
Tension Test” a well-known solution with a fake key
R. Arter; 1977 - “Assessment of suspicion of knowing the
accused” ].A. Matte; 70-th year of XX century - named
“Known Solution Test” and combined “Stimulatively-adap-
tive Test”; 1980 - modified “Irrelevant and Relevant Test”
P.Mainor; 1981 - “Counter-intelligence Test. Department
of Special Investigation of the Air Forces of the USA”;
1984 - analytical search “Peak of Tension Test” B. Kuns;
the beginning of 90-s of the XX century - modified “Test
on knowing the accused” V. Varlamov and I. Nikolaeva
and others. The methods of control questions of the second
half of the 20" century have become significant for the
practice of polygraph process in different spheres of
human activity, including in the specific sphere of crim-
inal proceedings by the beginning of the 21 century,
namely: 1952 - the D.G. Elloson test (possibility to study
the physiological features of lie provided that the per-
son answered the test questions positively, negatively
or kept silence); 1960 - “Test of the method of control
questions” - “Bakster Zone Comparison Test”, who was
subsequently modified several times. In 1961 K. Bakster
brought from this modified test a group of questions
SKY into a separate test with the same name; 1965 -
“Control Test” M. Synks, also called “Yes-No” test”, and in
1969 the mentioned method was described by R. Golden
in the report at the annual seminar of the American
Polygraph Association; 1973 - S. Rili developed a “Positive
Control Test”; 1977 - J.E. Rid and FE. Inbau as part of the
method of control questions developed “Test of silent
answers and “yes-test”. In the same year 1977 - “The
Matte Quadri Track Zone Comparison Technique”; at
the end of 70 - “Mixed Type Test” of the Soviet Union
KGB; 1980 - “Utah Zone Comparison Test” of Raskin
and J. Kircher; 1987 - “The Integrated Zone Comparison
Technique” N. Gordon, U. Weida and F. Kochetti and etc.
In fact, the development of polygraph examiners
V.K. Noskova (80-th years of XX century. - “Version sig-
nificance assessment test”); L.H. Alekseeva (90-th years
of the XX century. - “Psychological assessment test”);
S.U. Oglobulin and A.U. Molchanova (2002 - “Test of
complex estimation of the involvement”) and others [9].

However, the number of polygraph tests offered
by scientists has not always shown their full support.
There were also those who did not share the views of the
developers of the corresponding tests, which formed
the basis of some methods, and also those who questioned
their effectiveness. In particular, the American psychologist
D. Likken was the developer of the “Test of knowledge
of the accused”, confirmed, as a rule, psychophysiological
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reaction is similar despite different emotions, so the
polygraph can not distinguish anxiety, irritation and
guilt. These emotions come as excitement. Therefore, the
psychologist concluded that the psychophysiological
research using polygraph in a third of cases gives false
results [10]. As a result, this test was taken away from a
polygraph technique. Also, over time, some of the above
mentioned have lost their relevance, although they
have made their important contribution to evolution
and development of modern methodology of polygraph
researches. In fact, each of the above-mentioned meth-
ods demonstrated its significance in achieving specific
objectives in the issues that the polygraph examiner was
asked to initiate.

Now, given that polygraph is developing dynami-
cally as it becomes more and more complicated in pub-
lic legal relations, the process of finding new effective
methods and methods of this science remains contin-
uous. Other, more thought-out, modern, scientifically
grounded and practically worked out have been developed
to change one method. The results of their application
are reflected in scientific and special polygraph literature,
in which they are discussed and professional assessment
is given. They are constantly the subject of discussion in
professional communication of polygraph specialists, in
particular concerning their terminology name, because
polygraph techniques are synonymous with technique

Motlyakh and Shapovalov [IEG_aE

or tests. There is no fundamental difference between
them, because the basis of any method is test formats
with their respective content, specific techniques of their
application and the technology of polygraph procedure.
In fact, tests reflect the content of a particular method,
which is thoroughly tested by practice and only the best
of them are fixed for a longer time of their application.
Despite the fact that each of the tests has its own
internal content and its own specificity, all of them are
united by a common system of rules to which they must
meet. As for the modern vision of the tests and their
formats, which form the basis of appropriate polygraph
techniques, they look like the following. According to
the international standard ASTM E2035-12 (2017)
technique, it is an algorithm of research, which covers
the pre-test conversation, format, requirements to testing
procedure, analysis of research results and may contain
post-test communication [11]. The format of the test
is defined by the sequence and rules of questions (test
stimulus) presenting at the stage of registration (record-
ing) of physiological indicators. Hence, it follows that
under the method (technique, test) it is understood not
only the special sequence of different types of ques-
tions, but also other integral elements of the procedure
of polygraph research. In modern foreign scientific lit-
erature polygraph tests are divided into two categories
(groups) - recognition test and deception test.

Psychophysiological

detection of

deception (PDD)

Recognition test

Acquaintance tests Peak of Tension POT

Known Solution Searching Peak
Peak of Tension of Tension
KSPOT SPOT

Trivial Personal

The concealed
information test, CI

With questions
of directed lie (DL)

Deception test

Comparison
question test

Non-comparison
question test

With questions
of probable lie (PL)

Relevant/Irrelevant
Technique

Exclusive Not exclusive

Figure 1. Classification of basic polygraph tests
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In Table 1, the most famous and recognized in the
scientific and practical circles of polygraph examiners
tests according to the above classification.

Since 2012, the key principle for improving the
practice of psychophysiological research with the use of
polygraph APA has established the mandatory require-
ment of applying valid methods, which are confirmed
by published scientific researches of scientists and poly-
graph researchers in the corresponding professional
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editions. These proven methods are published in the
Meta-analysis report of the APA (2011). Among the rec-
ognition tests, only the CIT is recognized as valid, which
according to Meta-analysis can be applied only as a re-
search, but not a proof test [12]. The valid tests are now
largely recognized as separate modern tests with com-
parison questions, which according to the above clas-
sification in Figure 1 and Table 1 belong to the fraud
detection tests.

Table 1. Methods of polygraph activity

Recognition test Deception test

e Acquaintance tests (ACQT)

e Peak of tension technique (POT)
o Known solution peak of tension (KSPOT)
o Searching peak of tension (SPOT)

o The concealed information test (CIT)

¢ Federal you phase

¢ Event-specific ZCT

¢ The integrated zone comparison technique (IZCT)

e The matte quadri-track zone comparison technique
(MQTZCT)

¢ Utah zone comparison test

e Utah ZCT combined;

e Utah ZCT CPC-RCMP series A.

o Air force modified general question test (AFMGQT);
e Backster you-phase;

e Federal ZCT

e Directed lie screening test (DLST)

¢ Relevant/irrelevant technique (RI)

Source: [9]

The Relevant/Irrelevant (RI) Techniques includes:
Specific Issue Relevant/Irrelevant Test and Relevant/Irrel-
evant Screening Test. The Specific Issue Relevant/Irrelevant
Test is not recommended for use in Meta-analysis and
does not meet the modern international requirements
of the standards of practice of conducting polygraph
researches and is considered obsolete. The Relevant/
Irrelevant Screening Test was also not included as rec-
ommended for use in Meta-analysis, but was included
in the Meta-analysis (Appendix I-8), since at that time
was published article D. Krapohl, S. Senter and B. Stern
on Relevant/Irrelevant Screening Test with declared
imbalanced accuracy of applied method in 73%. In it
leading foreign researchers of polygraph have found that
screening test of relevant/neutral questions does not meet
requirements of ASTM because of insufficient quantity
of polygraph researches, and accordingly the average
accuracy of the method tested in it [13].

Much earlier, however, in co-published work with
other researchers of polygraph J. McCloughan, S. Senter,
D. Krapohl stressed that polygraph techniques that do
not meet modern standards of disability practice (experi-
mental methods) can be applied, but should not be used
separately for diagnosis or screening conclusions [14].
At the same time, the APA undertakes to inform the in-
vestigated person with the use of a polygraph and initi-
ator of such a procedure (p. 1.7.3. Professional Practice
standards of APA) [15]. At the same time D. Krapohl ta
P. Shaw warns that the international standards ASTM
contain and justified limitations in the issue of applied

not valid methods, and their implementation requires
understanding of advantages and disadvantages, includ-
ing correct conduct of polygraph research and careful
evaluation of the obtained result [16].

Currently, the Meta-analysis tests are considered
to be invalid and recommended for use in practice of
polygraph activity, and are divided into three categories,
namely:

- “Evidence techniques”;

- “Paired Testing techniques”;

- “Investigative techniques”.

Each of these test categories sets out the appro-
priate requirements for their average accuracy, which
can be applied specifically to the needs of the “Evidence
techniques”, “Paired Testing techniques” or “Investigative
techniques”. The first, “Evidence techniques” is a poly-
graph study that should meet minimum standards such
as admissibility in court proceedings or administrative
hearings. During the trial, the necessary components are:

— digital recording of its fixation;

- the application of the valid polygraph tests, on which
the overwhelming number of published peer-reviewed
studies demonstrated an imbalanced average accuracy
of 90% or more, except for uncertain results, which should
not exceed 20%;

- the rules of calculating the scores of the obtained
results of the polygraph research and the optimized
decision-making rules have been confirmed.

The second, “Paired Testing techniques”, represents
the process of conducting a psychophysiological research
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with the use of polygraph simultaneously two or more
persons by different polygraph examiners who have no
access to the obtained results with one another regarding
the investigated fact, information about which should
be known to the persons in respect of which the research
is conducted, the conclusions of which are given to the
court. Polygraph examiner D. Kushnir states that it is about
double testing according to the protocol of Marin [17].
This type of study is now quite popular in the US. Accord-
ing to international standards, there should be no less
than two published empirical studies for methods that
can be applied as a pair of studies, showing an imbalanced
average accuracy of 86% or more. The effectiveness of
such polygraph testing is confirmed by international
practice and proven studies. Compliance with the rules
of its conduct allows during the consideration of a cer-
tain category of criminal proceedings in courts or at the
same time conducting an examination of two or more
previously experienced witnesses, to determine the party
whose testimony is true, and to save much time in court
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proceedings [18]. At present, the pair of psychophys-
iological studies with polygraph application are not
conducted in Ukraine, just within the framework of the
judicial examination.

Thethird, “Investigative techniques” are polygraph
studies in which several separate topics or a number of
aspects of one incident (violation, event, fact) are to be
checked and the results of which cannot be presented
as evidence in court. Examples of research methods in-
clude testing candidates for appropriate positions, as
well as applying multi-dimensional diagnostic studies
that can complement and/or assist law enforcement
in the procedure of conducting a specific investigation
of a criminal offense. According to international stan-
dards, there should be at least two published empirical
studies that demonstrated an imbalanced average ac-
curacy of 80% or more. In the following Table 2 are the
valid polygraph tests recommended for carrying out
a specific category of psychophysiological research using

polygraph.

Table 2. Valid polygraph tests for carrying out a specific category of psychophysiological researches

Evidentiary techniques

Paired testing techniques

Investigative techniques

e Federal you phase;

¢ Event-specific ZCT;

e The integrated zone comparison
technique (IZCT);

e The matte quadri-track zone
comparison technique (MQTZCT);
e Utah zone comparison test (Utan
ZCT DLT);

e Utah zone comparison test (Utan
ZCT PLT);

e Utah ZCT combined;

e Utah ZCT CPC-RCMP series A

e Federal ZCT

o Air force modified general
question test (AFMGQT);

e Backster you-phase;

¢ Federal you phase;

o Air force modified general
question test (AFMGQT);

¢ Concealed information
test (CIT);

e Directed lie screening
test (DLST)

In addition to the above classification, polygraph
studies are divided into: diagnostic and screening. The
difference between them is that diagnostic studies pro-
vide for the existence of known problem, in the form of
signs, evidence, statements or random circumstances,
which show that the person could participate in a certain
illegal event, and the results of the study are intended
to confirm positive (deception detected) or negative (de-
ception not detected) diagnostic conclusion. Usually,
during diagnostic studies, special methods are used with
questions of comparison (single-issue polygraph test
and multiple-facet polygraph test). The “Concealed In-
formation Test (CIT)” can also be applied. Polygraph
examiner D. Zubovskyi defends the position that the
screening psychophysiological research with the use of
polygraph is carried out in the absence of a report on
the event (incident) or accusation [19].

Also stresses that it is still used during the in-
vestigation of criminal cases, after the court ruling. In
carrying out of screening research, valid multiple-issue
polygraph test with questions of comparison are ap-
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plied. Depending on the number of topics that can be
investigated by a polygraph examiner with the help of a
single test, polygraph has developed a distribution ac-
cording to typology for:

— single-issue polygraph test;

— multiple-facet polygraph test;

— multiple-issue polygraph test.

The first, single-issue polygraph test is a test in
which relevant questions cover one topic. In order for
the polygraph test to be considered one-dark, relevant
questions must be constructed in such a way that the
person investigated with the use of polygraph answers
them either truthfully or untruthfully. Using a single-issue
polygraph test, it is selected by a polygraph examiner
according to the relevant system of assessment and made
a decision by him on the amount of the obtained points,
which allows to achieve the greatest accuracy of results
during determination of truthfulness or untruthfulness
of the person’s answer to the relevant questions.

The second, multi-facet polygraph test is a test in
which relevant questions cover the same event (topic,
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fact), but may touch different aspects of it. That is, all rel-
evant questions relate to one event, and the investigated
can be true or false in the answers to both all questions and
some of them. When applying a multi-aspect test, which
is selected in order according to the developed system of
assessment, the polygraph examiner can make decisions
both on the amount of the obtained points and on the in-
dividual score on the separately applied relevant question.

The third, multi-issue polygraph test is a test in
which relevant questions cover two or more topics that
are partially or completely independent of each other.
Forms of multi-national polygraph research, as men-
tioned above, include testing of candidates when they
are hired or transferred to another position, as well as
persons who have committed crimes after the court
ruling. When applying a multi-capacity test, which is
selected by a polygraph examiner in the order of the
developed special system of assessment, the decision is
made by him on a separate applied relevant question.
The multi-issue polygraph tests are less accurate than
single-issue polygraph test, but they will allow to cover
several problems (topics) at once, and in case of neces-
sity to determine in which of several directions it is
necessary to continue further polygraph research. The
introduction of new test formats used by foreign poly-
graph examiners into Ukrainian polygraph practice will
significantly improve the quality of psychophysiological
research using polygraph and the verified results of in-
formation data important for decision-making by the
initiator of this procedure.

Conclusions

Polygraph test formats are represented by a certain set
of specially formulated questions by the polygraph
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examiner for their verification from the investigating per-
son using polygraph. Their proper construction testifies
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gressive from the previous test formats.

It has been proved that the dynamic process of
replacing some test formats with another is a normal
practice for polygraph activity, since its development
requires the removal of proven innovative methods to
improve the quality of polygraph work and avoid errors,
or to minimize them, during psychophysiological research
with the use of polygraph and receiving verification re-
sults with its help. At present, there is a need to improve
the polygraph practice, the mechanism of which is
developed, evaluated and proposed by the American
Polygraph Association. It has established a mandatory
requirement for the use of appropriate methods, the
results of which are confirmed by published scientific
researches of scientists and polygraph researchers in
corresponding professional publications and are reflected
in the published Meta-analysis report of this public or-
ganization. The introduction of the relevant and necessary
innovations offered by foreign polygraph specialists will
ensure the quality of the work of polygraph examiners
and raise the prestige of this profession in society.
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CyTHicTb nonirpadonoriyHnx tectoBux popmartiB
i BUMOIM LWLOA0 iX 3aCTOCYyBaHHA

OnekcaHgp IBaHoBMY MoTnax!,
BiTtanin OnekcaHpgpoBuy LLlanoBanos?

'HauioHanbHa akageMida BHYTPRILWHIX crpaB
03035, nn. ConoM’'dHcbKa, 1, M. KniB, YKpaiHa

2Koneria nonirpadonoris YKpaiHm
04053, Byn. CiyoBux CtpinbLib, 40-A, M. K1iB, YKpaiHa

AHoTauia

fkictp po6oTu mnosirpadosiora Ta OTPUMAHUX HUM pe3yabTaTiB mncuxodisiosoriyHUX AoOCHiKEeHDb i3
3aCTOCYBaHHAM moJiirpada 3ajexuTh nepeayciM Bii MPaBUJIbHOCTI BUKOPHUCTAHUX TECTOBUX HOPMATIB, 1[0
CIYTYIOTh iHAWKAaTOpaMH B nepeBipli iHpopMalifHUX JaHUX, OTPUMaHUX Bif TOCTiKyBaHUX 0Ci6, CTOCOBHO
ix mocToBipHOCTi. BOHM YOCOG/II0I0TH MEeXaHi3M yIpOBa/KEHHS BiZIOBiIHMX METO/IMK, SIKi 32 YMOBU HAJIEXKHOTO
ix 3acTocyBaHHS1 Aal0Th BepudikoBaHi pe3ysbTaTu. Pi3Hi mKoau 3 miAroToBKU moJirpadoJsioriB HaATh
po3pi3HeHNH | HaBiTh 3acTapizinii HAaBYaJIbHUHA METOJUKO-MeTO0JI0TIYHU M IHCTpYMEHTapil, AKUH He 3aBXKAU
BiJloGpaka€e cy4yacHi MiZIX0/11 B TEXHOJIOTISIX 3aCTOCYBaHHS TECTOBUX GOPMATIB, 1110 CIPUYMHSIE HEO/JHO3HAYHE
iX po3yMiHHSA i CHPUHAHATTSA. 3aNpOBa/PKEHHS HOBAL[iH BUKOPUCTAHHS TECTOBUX GOPMATIB i € METOIO IILOTO
JOCJiPKeHHs. Y JoCTi/PKeHHI BUKOPUCTAaHO 3arajJlbHUM AiaJIeKTUYHUM MeTO/i HAyKOBOTO Ni3HaHHA peaJlbHUX
SIBUII, a TAaKOX 3araJlbHOHAYKOBi Ta cnemniasbHi MeToau noJirpadoJiorii. OGrpyHTOBAaHO HAYKOBY MO3UIIiI0
I10/I0 MOKJIMBOCTI BIPOBA/)KEHHS HOBUX TECTOBHUX POpPMaTiB, 1110 CTAHOBJIATH OCHOBY MOJIirpadoIoriayHux
METOJUK JiIsA IX BUKOPHUCTAHHS B NPABO3aCTOCOBHIM [isibHOCTI moJsirpadosiora mify 4ac HTpoBeJeHHS
HUM TcuxodisiosorivHuxX AoCaipKkeHb i3 3acTOCyBaHHAM moJiirpada. 3anponoHoBaHO Kiaacudikallio mux
MEeTO/IMK 3aJIeXKHO BiJi cipsiMOBaHOCTI nmostirpadoJioriunoi npoueaypu. BctanoBseHo, o Hapasi HaibinbII
HOMyJISPHUMU B HAYKOBHUX i MPAaKTUYHUX KOJIAX € TECTHU Ha BMi3HAHHS Ta BUSABJIEHHS 0O0MaHy. Y mepiuii
rpyni TecToBux ¢popMariB BasijHOIO BBaXKAIOTh Jille nosirpadosoriuny metoauky CIT, siky BignosigHo n0
MeTaaHasli3y MOXe GYTH 3aCTOCOBAHO SIK ZOCJHiJHUIIBKY, a He 0Ka30By. Y Apyrid rpyni TectoBux ¢popmaris
BaJIiJHUMU € J0Ka30Bi METOAUKH, METOAUKH /Il TAPHOI'0 TeCTYBaHHSA Ta A0CAiAHMLbKI MeToqUKU. KoxkHa 3
HUX Mae€ BiJjIOBi/IHe HAallOBHEHHS, LIi/IbOBE CIPSAMyBaHHS Ta peKOMEH/I0BaHa /iJ11 BAKOPUCTAHHSA B KOHKPETHIN
KaTeropii npoBeieHHs NCUX0Qi3ioN0riYHMX LOCTiKEHD 13 3acTOCYBaHHAM noJtirpada

Knio4oBi cnoBa:
noJsirpa¢; nosirpadoJioris; cnenianicr-nosirpadosior; nosirpadosoriuni gocaimpxeHHs; nosairpadosoriyHi
TeCTH; TECTOBI popMaTu
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Abstract

Modern illegal activity is becoming more and more organized, there is professionalism and specialization of
these crimes. Wide practice has received use in affordable purposes of self-made explosive devices, grenades,
grenade dispenser, mines and rounds. In view of the given, there is no doubt the relevance of optimization
of the first stage of investigation of illegal manufacture, processing or repair of firefighters or falsification,
illegal removal or change of its marking, or illegal manufacture of ammunition, explosives or explosive devices,
separate typical investigation situations and versions. The purpose of the article is to separate the most typical
investigative situations that arise at the initial stage of investigation of crimes envisaged by the Art. 263-1
CC of Ukraine, and elaboration of an algorithm of actions of authorized subjects concerning their solution.
The combination of methods and methods of scientific knowledge is used to allocate typical investigative
situations at the initial stage of investigation of the defined crimes, provided by Art. 263-1 CC of Ukraine, and
the allocation of corresponding versions. On the basis of separate typical investigative situations of the initial
stage of investigation of these crimes, typical investigative versions are proposed, which should be proposed
and tested with regard to: the way of committing the crime; the person of the offender; the community; the
introduction of other crimes, in particular those committed by means of the application of detected weapons, etc.,
is emphasized on the special urgency of the comprehensive application of appropriate unspoken investigative
(search) actions and separate measures to ensure criminal proceedings - temporary access to property and
documents, temporary removal of property, and arrest of property

Keywords:
evidences; armament supplies; investigative leads; information; investigative (search) actions; measures to ensure
criminal proceedings

Article’s History:
Received: 17.12.2021
Revised: 16.01.2022
Accepted: 15.02.2022

Suggest Citation:
Peretyatko, S.A, & Samoilenko, D.M. (2022). Typical investigators of the situation and versions of the priority stage of investigation of illegal
manufacture, processing or repair of firefighters. Law Journal of the National Academy of Internal Affairs, 12(1), 87-95.

“Corresponding author

Law Journal of the National Academy of Internal Affairs, 12(1), 87-95 87 I



I 58

Introduction

Of the whole group of crimes connected with violation
of the established rules of handling of common dangerous
objects, defined Art. 263-1 the Criminal Code of Ukraine
“Illegal manufacture, processing or repair of firefight-
ers or falsification, unlawful removal or change of their
marking, or illegal manufacture of ammunition, explo-
sives”!, meets less often than others. However, this does
not mean that their investigation and disclosure does
not require the development of adequate response
capabilities.

Recommendations for identifying the main fields
and methods of investigation largely depend on the in-
vestigation situations at the initial stage of the investiga-
tion. The meaning of the identification of typical investi-
gative situations at the beginning of the investigation is
that they point to the content and direction of criminal
proceedings [1, p. 176]. Application of the situational
approach during the investigation of crimes envisaged
by the Art. 263-1 of the Criminal Code of Ukraine? has
also an important methodological value, because the
allocation of typical investigative situations allows to
formulate adequate tactical objectives of the program of
activities of the investigator and other subjects [2, p. 964]
in order to establish the circumstances of both a specific
criminal offense and the whole criminal activity.

Many Ukrainian [3-5] and foreign [6-8] criminalists
paid attention to study of investigation situations and
development of algorithms on their basis, search of in-
formation about criminal offense and criminal, as well as
recommendations on conducting investigative (search)
actions and operational-investigative measures at vari-
ous stages of investigation. Some conclusions made by
these researchers. Among them A.A. Abdulmuslimov,
Sh.R. Radzhabov “Methodology for investigating crimes
related to illegal arms trafficking” [9]. E. Kleemans “Or-
ganised crime, transit crime and racketeering” [10],
M. Klymchuk. et al. “Evaluation of forensic computer
and technical expertise in criminal proceedings” [11],
V.V. Bychkov “Arms and ammunition as the aspect that
forms criminal trafficking of weapons” [12], K.V. Sharov
“Ways to counter the investigation of crimes related to
illegal arms trafficking” [13] have theoretical and prac-
tical meaning and can be used to separate the typical
investigative situations of the initial stage of the inves-
tigation of crimes envisaged by Art. 263-1 of the Crim-
inal Code of Ukraine?, the release of versions and the
development of a corresponding algorithm of actions
concerning their confirmation or denial.

The desire to describe the concept of the inves-
tigation situation in a comprehensive way, its content,
has caused the existence in literature of a large number
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of different definitions and relevant classifications, in-
cluding those related to crimes related to the arms traf-
fic. The classifications are based on different criteria,
such as the amount of initial information; the source of
the received information about the crime committed;
the degree of information about the person of the of-
fender; depending on the investigation mechanism and
methods of crime; depending on the desire to cooperate
with the investigative bodies; the location of the weapon
detection; according to the number of possible perpe-
trators of crime, etc. [14-17].

At the same time, the crimes are envisaged by
Art. 263-1 of the Criminal Code of Ukraine* have its speci-
ficity, which is caused by both the content and volume of
the initial information and the sources from which it is
received. It is also worth noting that their investigation
is complicated by a number of factors. In particular, it
is difficult to investigate cases when illegal manufacture,
processing, repair of arms objects is accompanied by
their storage, explosion, use during the execution of other
crimes (the threat of murder or destruction of property,
the use of physical violence, destruction or damage of
property, etc.), and, if the reasons are, requires addi-
tional qualification on Art. 15, 115, 129, 187, 194, 195,
263 of the Criminal Code of Ukraine®.

The purpose of the article is to find out typical
investigative situations of the initial stage of investiga-
tion of the crimes envisaged by Article. 263-1 the CC of
Ukraine, and elaboration of an action program on their
solution on this basis.

Materials and Methods

The leading method of research is dialectical, with the
help of laws and categories of which the essence of the
first stage of investigation of illegal manufacture, pro-
cessing or repair of firefighters, its typical investigative
situations and versions, and peculiarities of the pro-
cedural actions, which are carried out during investi-
gation of crimes of this kind is determined. The use of
laws of formal logic and its methods, such as induction
and deduction, analysis and synthesis, made it possible
to define the structural-logical scheme of the article, to
reveal properties and signs of the investigated criminal
categories, to create a general idea about their contents
during the investigation of the criminal offense. Also the
following methods are used: dogmatic - for interpreta-
tion of certain concepts used in the article; typological
and functional - for the purpose of drawing out inves-
tigation situations and versions of unlawful actions;
methods of modeling and forecasting - for formation of
proposals aimed at improvement of individual criminal

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

*Ibidem, 2001.
3Ibidem, 2001.
*Ibidem, 2001.
*Ibidem, 2001.
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recommendations; sociological and statistical methods -
during analysis and generalization of the analytical base
(judicial practice, questionnaire results).

The empirical base is the results of the study of
materials of criminal proceedings initiated on the facts
of the crime envisaged by the Article. 263-1 Criminal
Code of Ukraine?, considered by courts in 2016-2020 in
different regions of Ukraine:

No.12016160000000204 of 04/05/2016;

No.12016220780000217 0of 11/02/2016;

No.12017040440002016 0of 11/02/2017;

No.12019100100010917 0of 11/13/2019;

No. 12020000000000138 of 02/17/2020, etc.) [18];
summary of questionnaires of 185 investigators and
operations staff of the National Police concerning the
peculiarities of investigation of illegal manufacture,
processing or repair of firefighters; review of judicial
practice.

Results and Discussion

The study of investigation situations plays an extremely
important role, since, as the doctrine notes, the basic
provisions of this category contribute to the concretiza-
tion and improvement of the investigation methodolo-
gy “the crime at both the initial and subsequent stages
of investigation, development of the system of investi-
gative (search) actions and tactical operations, the ad-
vancement, evaluation and verification of investigative
versions, which contributes to the increase of its prac-
tical significance during use in direct activity of the in-
vestigator” [19, p. 87].

Opening up the contents of possible investiga-
tion situations in criminal proceedings on committing
crimes envisaged by the Art. 263-1 of the Criminal
Code of Ukraine?, it is worth noting that the story of
such investigative situations is conditional. After all, as
A.A. Matsola notes that a specific investigative situation,
is always exclusively individual and can be traced only
by one element of its numerous components. It charac-
terizes a certain state of criminal proceedings, solved
and unsolved tasks, results and difficulties of investiga-
tion, prospects of successful establishment of circum-
stances of crime [20, p. 88].

We will cite some typical investigation situations
of the initial stage of the investigation of crimes envis-
aged by the Art. 263-1 of the Criminal Code of Ukraine?,
similar to a number of fairly common characteristics,
and differ in degree of information uncertainty, we will
select the versions, the most characteristic of the cor-
responding situation and determine the algorithm of
procedural actions,

2Ibidem, 2001.
3Ibidem, 2001.
*Ibidem, 2001.
*Ibidem, 2001.

’Ibidem, 2012.
8Criminal Code of Ukraine, op. cit.
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1) The fact of unauthorized traffic, use of arms,
and doubts arise as to their origin.

In investigative practice, there are cases where
the fact of “illegal carrying, storage, acquisition, transfer
or sale of firearms, ammunition, explosives or explosive
devices is revealed without the permission provided
by law (Art. 263 Criminal Code of Ukraine”*) (42% of
criminal proceedings), other crime (58%), and the fact
of illegal manufacture, processing, repair of firefighters
becomes known during the pretrial proceedings.

Typical versions in the above situation will be:
a) the witnesses suspected in the criminal proceeding
have illegally manufactured, processed, repaired the
objects of arms; b) the perpetrators of the crime envis-
aged in the Art. 263-1 Criminal Code of Ukraine®; c) per-
sons who committed crimes have information on illegal
manufacture, introduction of constructive changes in the
weapons used by them. In such cases, items of arms
discovered during the examination of the event are re-
moved and included in criminal proceedings as mate-
rial evidences. Criminal proceedings are initiated and
appropriate examinations are prescribed (usually com-
plex molecular-genetic, dactyloscopic and ballistic (ex-
plosion-technical) examinations). “Upon receipt of the
conclusion of the examination: in case of the determi-
nation that is not the subject of the arms removal, the
criminal proceeding allocated from the main proceed-
ing shall be closed on the basis of p. 2 p. 1 Art. 284 of the
Criminal Procedural Code of Ukraine”?; “in case of the
establishment, that it is the weapons, including self-de-
fense, or reworked, in this case, investigative (search)
actions and covert investigative (search) actions are
carried out” [21, p. 68].

For the purpose of checking the presented versions,
the investigator must ask witnesses who observed the
fact of detection and removal of objects of arms; receive
eye-witness testimony from residents, or employees of
enterprises, institutions, organizations located near the
place where actions on illegal circulation of arms, am-
munition, explosives and devices for the purpose of es-
tablishing involved in the committed crime; according to
Art. 167,168 CPC of Ukraine’ to carry out an overview of
the storage media of recorded information from video
cameras, registrars etc.

2) There is no reliable information about who spe-
cifically committed the crime, provided by the Art. 263-1
CC of Ukraine®, but there are traces from which information
about it can be obtained;

For example, during operational measures, a place
(room, basement, garage, manufactory, specially equipped
storage with the appropriate devices, tools) can be found,

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

SCriminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/go/4651-17.
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which can testify to the illegal manufacture, processing,
repair of arms objects. Thus, in 01/14/2021, during the
search in the garage near the apartment building of the
city of Toretsk, Donetsk region, 30 grenades of the RGD-5,
five rocket-propelled grenade launcher (four RPG-22
and one RPG-26), grenade to the rifle-attached grenade
launcher more than 5,5 thousand rounds for various
weapons and other ammunition [17] were found.

The following versions may be proposed: a) de-
tected at the scene indicates only the illicit manufacture,
processing, repair of arms; b) traces at the scene of the
crime testify not only the crime envisaged by the Art. 263-1
of the Criminal Code of Ukraine’, as well as other crimes
related to their use; c) objects and things related to fire-
arms, belong to persons who are person involved in other
criminal proceedings, are on a criminal record.

In this case, the investigator is recommended to
organize the examination of the event scene, the iden-
tified traces, objects and subjects of arms, the estab-
lishment of the owner of the building, the vehicle, and
after registration of the event in the Unified Register of
pre-trial investigations - for the detection and fixing of
evidence of the person’s involvement in the crime en-
visaged by Article. 263-1 Criminal Code of Ukraine?, or
other crimes. In this case, it is necessary to inspect the
crime scene, to carry out witnesses, searches, to check the
persons on criminal records, to appoint the appropriate
judicial expertise. It is also necessary to analyze and
evaluate available operative reference materials; to collect
and check information about persons who committed
similar crimes; to check all available traces on the respec-
tive accounts; to organize audio-, video control of the
location of the hide and adjacent territory, etc.

In this situation, other versions may be suspended.
For example, “a possible version of the suspect, on whom
information has been received, or any of his family’s
members, or someone related to his family, is engaged
in the manufacture of weapons. Such a version may arise
in case of identification of special literature in the per-
son of manufacture of fire weapon, drawing of sepa-
rate units and parts of weapon, etc.” [22, p. 31]. The
difference between the two investigation situations
mentioned above is the situation where the offender is
unknown, is the detection of the movement of illegally
manufactured, recycled arms, their components using
the Internet, mailing.

The actions of the investigator for such circum-
stances should be directed at the establishment of the
involved. For this purpose, in particular, it is necessary
to order the employees of the cybersecurity departments
to monitor the Internet for the purpose of establishing
information about the appropriate Internet resource,

I 7, pical investigators of the situation and versions of the priority stage of investigation...

which provided a channel of sale (purchase) of arms,
their accessories, possible contacts, etc.; to ask witnesses
and persons who have found the fact of illegal arms traf-
fic; to ask questions; conduct a check of documents and
questioning of all persons on the scene with the purpose
of further checking for involvement in the crime.

In the presence of sufficient grounds, for example,
the operative information about the fact that the per-
son is selling the processed objects of arms in the In-
ternet, the investigator, the prosecutor can initiate the
conduct of such covert investigative (search) activities
as control over the crime in the form of controlled and
prompt purchase (Art. 271 Criminal Procedural Code
of Ukraine?®). Here, however, it should be made clear
that such a possibility can be caused by the presence of
criminal proceedings, initiated on the grounds of a seri-
ous or especially serious crime committed on the sum
of the crime envisaged by the Art. 263-1 of the Criminal
Code of Ukraine*, or without such. The above actions
are aimed, first of all, at the establishment of both the
person involved in the illegal manufacture, processing,
repair of arms objects, and the persons who sold them,
including Internet, couriers, etc.

Describing the initial actions of the investigator
in such an investigation situation, caused by the place
of movement of illegally manufactured, processed items
of arms, for the purpose of checking certain versions, it
should be taken into account that the traditional inspec-
tion of the place of the event as an immediate investigator
(search) the action here may be inappropriate, since it
is not always possible to reveal direct evidence of indi-
vidual guilt (for example, instruments and devices for
making constructive changes in the weapon in order
to gain its functions of fire). At the same time, witnesses,
search, presentation of a person for identification, ap-
pointment and examination, or simultaneous carrying
out of the indicated and other procedural actions and
operational measures, may be more relevant. For ex-
ample, S.P. Melnychenko at the hearing points to the
possibility of making a decision on the necessity of
organization of the foundation or holding one or more
investigators (search) and covert investigative (search)
activities simultaneously: controlled delivery; special
investigative experiment; imitation of the crime situa-
tion; prompt procurement [23, p. 226].

If there is a criminal proceeding, which has been
initiated on the grounds of a serious or especially se-
rious crime committed on the basis of the sum of the
crime envisaged by the Art. 263 1 the Criminal Code of
Ukraine®, or without such, to check the above versions,
it is necessary to involve the subdivisions of struggle
against cybercrime, experts of other law-enforcement

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2Ibidem, 2001.

3Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/go/4651-17.

“Criminal Code of Ukraine, op. cit.
SIbidem, 2001.
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bodies, in particular the Security Service of Ukraine, the
State Revenue Service of Ukraine etc. in order to carry
out a complex of investigative (search) actions and un-
disclosed investigative (search) actions envisaged by
the Art. 263, 264 and 269 CPC of Ukraine'.

In addition, taking into account the available ini-
tial criminal information, the investigator should take
the following measures: to determine the possibility and
expediency of prompt purchase and controlled delivery,
special investigative experiment or imitation of the
crime situation in the order of Art. 271 CPC of Ukraine?;
if the tactical necessity in carrying out of the above ac-
tions is absent, or it is impossible to carry out them, it
is expedient to conduct interrogation of witnesses and
police officers; to conduct searches; to delete audio-
video recordings; to appoint complex judicial molecu-
lar-genetic, dactyloscopic and explosion (ballistic) and
other kinds of experts; to provide necessary written
instructions.

3) Known person of the offender who denies his
involvement in the crime envisaged by the Article. 263-1
CC of Ukraine [1], is hidden from the bodies of pre-trial
investigation.

At that there are data received as a result of the
conducted investigative (search), procedural and/or
operative-search measures that the given person has
carried out illegal manufacture, processing, repair of
objects of arms. However, this information has no evidence
available at the initial stage of the investigation. The
suspect himself refuses to point out his involvement
in the indicated activity, but the evidence that gives
grounds to suspect a particular person in committing
the crime provided for in Article 2. 263-1 CC of Ukraine3,
enough. This may indicate certain trace information at
the scene, showing witnesses. Such an investigative sit-
uation may be accompanied by an action to counter the
investigation.

It is worth noting that the crime envisaged by the
Art. 263 1 Criminal Code of Ukraine*, may also “become
involved” in a number of other criminal acts, be a means
of achieving other goals, a way of preparing for other
crimes. Analysis of investigation and judicial practice
shows that in 28% of cases such crimes were qualified
by the sum with other crimes, provided by Art. 27, p. 2,
Art. 29,143,149, 209, 314, 332-1, 358, 365 of the Crim-
inal Code of Ukraine®. In such cases, the investigator has
some difficulties in the investigation of criminal relations.

For example, the seller (buyer) was detained
“red-handed” during sale of firefighters with signs of
forgery, the courier with explosives and devices on the

Ibidem, 2012.

*Ibidem, 2001.
SIbidem, 2001.
SCriminal Procedure Code of Ukraine, op. cit.
’Ibidem, 2012.
8Ibidem, 2012.
°Ibidem, 2012.
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way of navigation, which gives a typical example for such
situations of indication. They said, they bought weapons
from strangers, about whom it is illegally made, I do not
know. In such cases, the investigator’s actions should be
directed at the collection of additional evidences of the
detention or other persons’ unlawful manufacture, pro-
cessing, repair of arms objects by means of examination
of witnesses and witnesses, examination of the scene,
magnetic media of information, searches, appointment
and carrying out of the relevant molecular-genetic,
dactyloscopic and ballistic, molecular-genetic, trace ex-
aminations as well as other investigative (search) and
covert investigative (search) actions (in t. by giving in-
structions to operational workers).

In order to reveal and fix evidence about illegal ac-
tivity of criminal organization O.S. Tarasenko points to
the expediency of conducting covert investigative (search)
actions aimed at monitoring of figures of a criminal
organization, forbidden in commerce item of property
(fire weapon) or place (Art. 269 CPC of Ukraine)®; with-
drawal of information from transport telecommunica-
tion networks (Art. 263 CPC of Ukraine)”; removal of infor-
mation from electronic information systems (Art. 264 CPC
of Ukraine)®. In the future it is necessary to determine
the necessity and expediency of conducting control over the
crime (Art. 271 CPC of Ukraine)? in the form of prompt
purchase or controlled delivery, imitation of crime [24,
p. 117]. In the above-mentioned investigation situation,
the following version can be confirmed/disposed: a) the
arrested person crime connected with the illegal circu-
lation of arms without knowing that they are recycled;
the arrested person crime connected with the illegal
circulation of arms objects, knowing that they are il-
legally produced, processed; b) the arrested person is a
courier who has moved illegally manufactured, processed
weapons and gives false testimony:.

4) Known person who pleaded guilty to criminal
offense.

There is enough evidence to reveal a particular
person in involvement in the act. For example, an ille-
gally manufactured weapon has been detected, and the
person acknowledges his involvement in making con-
structive changes to it, at the place of residence of the
suspect. In such cases, the main task of the investigator
will be to conduct investigative (search) and procedural
actions aimed at fixing evidence, clarifying the motives for
committing the crime, the direction of the crime and the
purpose, the check on involvement in other crimes, and
the version of the self-defense. In any of the typical inves-
tigative situations we have identified, it is not necessary to

!Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/go/4651-17.

3Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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exclude the version of the ownership of the person who
produced, interrupted the items of arms, to the organized
criminal group, its involvement in other crimes. The com-
plicity in this category of crimes is observed much more
often than it is reflected in statistical data.

Such actions on arms subjects can be a chain of
activities for their illegal use, and it is a component of
organized group criminal activity of a general criminal
nature (robbery, banditry, blackmail, etc.). Sometimes,
it is knowledge of the next stage of illicit arms trafficking,
for example, establishing the circumstances for the ac-
quisition of weapons, identifying the role of each member
of the group in a specific stage of illicit trafficking, that
allows to consistently withdraw some of the following
versions. it helps to establish a person who was engaged
in illegal manufacture, processing, repair of objects of arms.

If there is information about the crime envisaged
by the Article. 263-1 of the Criminal Code of Ukraine!, as
a part of the organized criminal group, as a rule, personal
evidence is used for the aggregate of evidence, in connec-
tion with the fact that the members of the organized crim-
inal group in the absolute majority of cases act actively
counteracting, without giving true evidence as to the
circumstances of committing crimes, without making
any of the bars of such a group, in t. the number of per-
sons involved in the illegal manufacture and processing
of arms.

The typical list of urgent investigative (search)
actions and other measures at the same time includes:
1) the detention of a person, procedural execution of
detention in order of Art. 207-208 of the Criminal Pro-
cedural Code of Ukraine?, and further movement of the
person to the body of the pre-trial investigation; 2) per-
sonal search and review of the suspect’s items. Imme-
diately after the arrest of a person, it is necessary to
review the personal items, and to temporarily remove
those items that are important for criminal proceedings.
First of all, it concerns arms, instruments and devices,
other things removed from circulation; 3) examination
of the scene of the accident, places of detention of the
person, examination of the removed arms, documents,
items, material values and other objects. At the same time,
it is possible to organize the prosecution and detention
of other perpetrators of the crime without delay by means
of inspection and inspection of vehicles, the protection
of the surrounding territory, etc.; 4) interrogation of the
detained person; 5) identification and interrogation
of witnesses of the crime; 6) the appointment and con-
duct of necessary judicial examinations (ballistic, mo-
lecular-genetic, etc.), evidence of crime, other material
evidence; 7) search for the place of residence of the per-
son, in other places; 8) as necessary - conduct adjudi-
cation, investigative experiment, presentation for the
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identification simultaneous interrogation of two or more
already interviewed persons; 9) take measures to check
the origin of detected weapons, ammunition, explosives
and explosive devices; 10) check the detained person
for other crimes with the use of firearms, explosives
and establish its criminal links, possible sales places of
illegally manufactured, processed weapons.

The order of conducting investigative (search)
actions and other measures is determined by the inves-
tigator depending on the situation, and may differ from
the above. In addition, depending on the specifics of the
specific investigation situation, the application of the
recommendations may not be sufficient. Then it is nec-
essary to carry out other investigative (search) actions
and measures chosen by the investigator depending on
the specific situation based on his own experience and
intuition. In any case, further investigation should be
organized in such a way as to ensure compliance with
the requirements of the full, full and impartiality of
the pre-trial investigation. It is worth emphasizing the
perspective of such a direction in the investigation of
crimes envisaged by the Art. 263-1 of the Criminal Code
of Ukraine?, how to use modern information technolo-
gies, in particular social networks. The possibilities of
social networks during the investigation of crimes of
the investigated category (for example, the review of
the Internet-site “Youtube” and other Internet-content,
social networks) allow to get a variety of help infor-
mation, information about the person, its connections,
hobbies, attitude to something and similar, and also to
determine their location [25, p. 426].

The stated allows to summarize that depending
on the investigation situation and the proposed inves-
tigative versions, the basis of planning the investigation
of crimes, provided by Art. 263-1 the Criminal Code of
Ukraine*, will constitute an approximate set of procedur-
al actions, effective conduct of which will allow to iden-
tify, study and check the information about the circum-
stances of the crime, other criminal acts connected with
it, to create their typical information model. Taking into
account the initial investigation of the information re-
ceived will help to supplement the criminalistics import-
ant information important for the nomination and veri-
fication of the versions during the pre-trial investigation.

Conclusions

Analysis of investigation practice of investigation of
illegal manufacture, processing or repair of fire weapons
or falsification, illegal removal or alteration of its mark-
ing, or illegal manufacture of ammunition, explosives or
explosive devices has allowed to allocate the following
typical investigation situations: 1) the fact of illegal traffic
arms, use of weapons, and there are doubts about their

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
*Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/go/4651-17.

3Criminal Code of Ukraine, op. cit.
*Ibidem, 2001.
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origin; 2) there is no reliable information about who
specifically committed the crime, but there are traces from
which information about it can be obtained; 3) a known
individual of the offender who denies his involvement
in the crime is being investigated; 4) a known individual
of the offender who recognizes his or her fault in the
criminal offense.

At the initial stage of the investigation of crimes
envisaged by the Art. 263-1 the Criminal Code of Ukraine,
on the basis of separate typical investigative situations,
should be put forward and tested by the typical inves-
tigative versions: the way of committing the crime; the
person of the offender; the conspirator of crime; the act

Peretyatko and Samoilenko |GGl

of other crimes committed by means of the use of de-
tected weapons and etc. In order to solve these investi-
gative situations at the initial stage of the investigation,
the necessary algorithm of actions of the investigator
and operational staff is needed, where, apart from the
mutually determined complex of investigative (search)
actions and operational-investigative measures, appro-
priate covert investigative (search) actions, measures of
criminal proceedings are especially relevant. Effective
conduct of the above procedural measures will allow to
identify, study and check the information about circum-
stances of the crime, other criminal acts connected with
it, to create their typical information model.
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Tunosi cnigyi cuTyaudii Ta Bepcii
nepLuoYeproBoro etany po3scnigyBaHHSA
HEe3aKOHHOI0 BUrOTOBJIEHHS, NepepooKu
UM PEeMOHTY BOrHenanbHOi 36poi

Ceprin AHaToninosumd lNMepetaTko),
OMuTpo Mukonamnosmy CaMomneHKo?

J1bBIBCbKUI OePXXaBHUIM YHIBEPCUTET BHYTPILLHIX CrpaB
79000, Byn. lopoaoLbka, 26, M. J1bBIB, YKpaiHa

2KMNIBCbKMIM HAyKOBO-OOCNIOHWNI eKCMEPTHO-KPUMIHANICTUYHMM LeHTP MBC YKpaiHm

02000, Byn. CiM'i XoxnoBux, 5, M. K1iB, YKpaiHa

AHoTauia

CyyacHa mpOTHIpaBHA JAisJbHICTD Jefasi Gisblie HabyBae OpraHi30BaHOrO xXapaKTepy, CIIOCTepira€ThbCs
npocdecionanizanisa Ta crnerjianisaris 3a3HaYeHUX 3JI0YMHIB, 30KpeMa aKTHBHE BUKOPUCTAHHS CaMOPOOHUX
BUOYXOBUX IMPHUCTPOIB, IpaHaT, rpaHaToMeTiB, MiH i cHapsiB. 3a3HaueHe MiJTBEP/KYE aAKTYaJbHICTb
ONTHUMi3anii mepuIoyeproBoro eTamny po3c/iJyBaHHs HE3aKOHHOI'0 BUT'OTOBJIEHHS, NEPEPOOKU UM PEMOHTY
BOTHeMa/IbHOI 36poi a60 ¢panbcudikailii, He3aKOHHOT0 BHU/IaJIEHHS YU 3MiHU 1l MapKyBaHHs 260 HE3aKOHHOTO
BUT'OTOBJIEHHS 60HOBUX NMpUIAciB, BUOYXOBUX PEYOBUH YM BUOYXOBUX NMPUCTPOIB, BUOKPEMJIEHHS TUIOBUX
cripuux cutyanii i Bepciii. MeToro cTaTTi € BUOKpeMJIEHHS HAaUGIIbLI XapaKTepHUX CAiUUX CUTYaLil, ski
BUHUKAIOTh Ha MOYATKOBOMY eTamli po3cC/iJyBaHHS 3JI04MHIB, nepejbadeHux cT. 263-1 KK Ykpainu, Ta
BUPOGJIEHHS a/ITOPUTMY ZIill yITOBHOBa)K€HUX Cy6’€KTIB 110/10 ixX BUpimeHH:A. CyKyNnHIiCTh MeTOAiB i mpuiioMmiB
HAyKOBOTO Mi3HAaHHS BUKOPHUCTAHO 3 METON BUJiJIEHHS] TUIIOBUX CAIJYMUX CUTYal|id HAa MOYAaTKOBOMY eTari
pOo3CIilyBaHHSA OKpeC/JeHUX 3JI0YMHIB Ta BUCYHEeHHs BiJTOBiAHNUX Bepcii. Ha mificTaBi BUOKpeMJIEHUX TUITOBUX
CJAIJYMX CUTyalil MO4aTKOBOTO eTally po3C/iJlyBaHHA LUX 3JI0YMHIB 3allpONIOHOBAHO THUIOBI CaiAdi Bepcii,
sIKi MalOThb 6YTH BUCYHYTI ¥ mepeBipeHi 110/10: CI0CO0Y BUMHEHHS 3JI0YUHY; 0COOH 3JI0UMHIIA; CIIJIbHUKIB;
YYMHEHHs {HIIUX 3/I09MHIB, 30KpeMa IIJISIXOM 3aCTOCYBaHHSI BUSIBJEHUX NpeAMeTiB 036poeHHs. /loBeJieHo
HeoOXi/IHICTh yce6iYHOTO 3aCTOCYBaHHS BiANOBIAHUX HErJIAaCHUX CaiA4ux (pO3IIYKOBUX) JAiM Ta OKpeMHUX
3axo/liB 3a6e3neyeHHs] KPUMiHa/JbHOrO MPOBAa/PKEHHSI — TUMYacOBOT0 JOCTYNY A0 pedyed i JJOKYMeHTIB,
THUMYaCOBOT0 BUJIyYEHHS MallHa, apelTy MakHa

KniouoBi cnosa:

JlOKa3y; mpeaMeTH 036pO€eHHs; caigyi Bepcii; iHdopmarlis; caigui (po3urykosi) aii; 3axoqu 3abe3mnedeHHs
KpHMiHA/JIbHOTO MPOBA/PKEHHS
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