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NOTARIAL FORM OF HUSBAND AND WIFE PROPERTY AGREEMENTS,
WHO ARE NOT IN CIVIL MARRIAGE

The article is devoted to the legal nature of de facto husband and wife property agreements
and the procedure for granting legal certainty by means of a notary's certification. Types of
property agreements have been outlined. The agreement could be concluded by husband
and wife living together as an unmarried couple and their notarization certificate procedure
is characterized. A special attention is paid to the necessity of Family Code of Ukraine in
order to eliminate legislative conflicts, unify judicial and notarial practice and to define
clearly the legal regime of property acquired in de facto relations.
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CrarTst mpUCBSTUCHA TIPABOBiH MPUPOJII MAHOBUX JIOTOBOPIB (DAaKTHUHHUX YONOBI-
Ka Ta )KIHKH i MOPAAKY HAJAaHHS iM IOPUIUYHOI BIpOTiTHOCTI HIJISIXOM MOCBIIYEHHS
HoTapiycoM. BuokpemseHo BUAM MailHOBUX JOTOBOPIB, SIKI MOXYTh yKJIaJaTH 4O-
JIOBIK Ta IHKa, SKi IPOXKUBAIOTh OJTHIEIO CIM €10 0e3 peecTpallii nmutoly, Ta oxapak-
TEPU30BAHO TIPOIEAYPY iIXHHOTO HOTAPiaJbHOTO IOCBITICHHS. AKIICHTOBAaHO yBary
Ha HeoOxigHocTi B CiMeHHOMY KOJeKci YKpaiHM 3 METOI0 yCyHEHHs 3aKOHOIABUMX
KOJi3i#, yHi¢ikamii cymoBoi i HOTapiaJbHOI MPAKTUKN YiTKO BH3HAYUTH MPABOBUI
pexuM MaifHa, HaOyToro y (pakTHUHHX BiTHOCHHAX.

Knrouosi cnosa: ¢axmuuni 6iOHOCUHU HONOBGIKA MA JICIHKU, KOHKYOIHam,
Hezapeecmposanutl w0, MatHo8l 8IOHOCUHU, CRITbHE MALIHO, 00208Ip.

Crarpsl TOCBSIIEHA IPABOBOM NPHUPONE MMYIICCTBEHHBIX IOTOBOPOB (haKTH-
YECKOTO MYKUYMHBI M JKCHIIMHBI M TOPAIKY NPEJOCTaBICHHUS MM IOPUANYCCKON
JIOCTOBEPHOCTH IyTEM yAOCTOBEPEHHUSI HOTAPUYCOM. BBIIeTICHbI BU/IbI UMYIIIECTBEH-
HBIX JIOTOBOPOB, KOTOpPBIE MOTYT 3aK/II04aTh CYHNpPYTH, KOTOpbIE MPOKUBAIOT OXHON
ceMbeil 6e3 perucrpanny Opaka, M 0XapaKTepru30BaHa IIPOLEypa NX HOTapHAIEHOTO
YAOCTOBEpEeHHUS. AKIIEHTHPOBAHO BHUMaHNE Ha He0OXonuMOocTH B CeMeltHOM KOZIeK-
ce YKpauHBbI C LENIBI0 YCTPAHESHHUS 3aKOHOIATEIbHBIX KOH(INKTOB, YHU(PHUKAINH CY-
JeOHOM ¥ HOTapHaIbHOW MPAKTHKH YCTKO OTPEICIUTh TPABOBOI PEXUM COOCTBEH-
HOCTH, IPUOOPETEHHOHN B (DAKTHUECKUX OTHOILCHHUSX.

Knwouegvie cnosea: axmuueckue OMHOWEHUA MYHCHUHBL U  HCEHUJUHD,
KOHKYOUHam, —He3apecucmpupo8antvill  Opax, UMywjecmeeHHble OMHOUleHUs,
coBMecmHoe UMy ecmso, 002080p.




ITIPABO I CYCIIIJIbCTBO Ne 2 /2019

Presentation of the scientific problem. Nowadays de facto husband and wife relationships
are more widespread in Ukraine. Not least popularity due to the Family Code of Ukraine gave legal
significance to the property consequences to be husband and wife in concubinage.

However, the lack of legislative consolidation of the de facto relations leads to the fact of
wife and husband living together as an unmarried couple give rise to difficulties because courts of
general jurisdiction in each case concepts of de facto relationships and the moment of occurrence
could be defined in different way.

The question of the contractual regime of the property of de facto husband and wife since
the Family Code of Ukraine come into force is not only briskly debated in the scientific circles,
but also raises discussions among practitioners. The growth of the number of de facto relations,
according to statistics of judicial practice and its contradiction keeps unresolved issue of property
consequences in concubinage.

Setting objectives. The purpose of the article is to determine the legal nature of property
contracts of husband and wife living together as an unmarried couple and the procedure for
granting them legal certainty by means of a notary’s certification; development of proposals for
improvement legal regulation of property in concubinage.

To achieve this goal it is necessary to do the following tasks:

— characterize the property relations of de facto husband and wife living together as an
unmarried couple;

— to find out the moment of formation of the common joint property regime in de facto
relations;

— characterize the contractual regime of the property of de facto husband and wife;

— to find out types of property agreements that can be concluded by de facto husband
and wife;

— to investigate the procedure of notarization of property agreement in concubinage.

Analysis of research and publications. De facto husband and wife property relations are the
subject of discussion in the modern legal doctrine on the family law of Ukraine. Some aspects of this
problem are the scientific work of M.M. Vybornova, A.B. Hrynjak, O.V. Dzer, M.M. Dyakovych,
L.Yu. Drahnevich, LV. Zhilinkova, T.O. Ivashkova, T.S. Kyrychenko, G.A. Myronova,
Z.V.Romovskaya, O.1. Safonchyk, Slipchenko, M.M. Tarusina, O. Isupova, S.Ya. Fursa and others.

An important innovation of the Family Code of Ukraine is the extending of the provisions
on property which is jointly owned by husband and wife who are in de facto relations.

We agree with T.S. Kyrychenko, who observes that the institution of actual residence
generates a number of problems, such as: criteria for the fact of cohabitation, the determination of
the valid moment [1, p. 221].

Judicial practice significates that in Ukraine there is no well-established legal mechanism
for real protection of the persons’ rights to property who are in de facto relations. Thus, the position
of the Supreme Court of Ukraine and the High Specialized Court of Ukraine on Civil and Criminal
cases is extremely controversial as to the moment of de facto relations can be considered as
indicating the formation of a common joint property regime in concubinage.

In the information letter of the Highest Specialized Court of Ukraine on of Civil and
Criminal cases “On the application of certain norms of civil law” December 5, 2011. It is stated
that the establishment of the fact of husband and wife living together as an unmarried couple and
establishing their property on right of property which is jointly owned according to Art. 74 of the
FC of Ukraine is connected with the coming into force of a court decision in which such legal facts
are established [2].

In fact, the High Specialized Court of Ukraine on Civil and Criminal cases in its information
letter stated that husband and wife property which is jointly owned and living together as an
unmarried couple occurs only after the legal validity of the court decision and established the
relevant fact.

So it is doubtful that husband and wife before living together as an unmarried couple will
apply to the court to establish the relevant fact [3, p. 77].
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In order to solve this situation in legal doctrine the scientists suggest to create appropriate
conditions for the application of norms at the legislative level that determine the property consequences
of the concubinage or to settle the property relations of de facto husband and wife on contractual
arrangement.

Contractual forms of regulation of property relations can be applied only by mutual
agreement of the parties, in the case when de facto husband and wife agree on the terms of
the contract, their rights and obligations, otherwise judicial decision dispute on violated rights
protection.

Let’s characterize the contractual regime of the property of de facto husband and wife and
the procedure for providing them with legal certainty by means of a notary’s certification.

Participants of property rights legal regulation in the family-legal sphere are only physical
persons that are related to marriage, relative, adoption, or other grounds that are not forbidden by
the law and do not conflict with the moral principles of society.

In particular, according to Family Code of Ukraine Chpt.1-3 Art.2, Chpt.1 of Art. 9 spouses,
a child’s parents, parents and children, other family members and relatives whose relations are
governed by the present Code may regulate relations between them upon agreement including
persons living together as an unmarried couple.

On the other hand, the Family Code of Ukraine Chpt. 2 Art. 9 provides for persons living
together as an unmarried couple to regulate their family (relatives) relations upon an agreement,
which should be drawn in a written form. Such an agreement is binding unless it contradicts the
provisions of the present Code, other laws of Ukraine and morals of the society [4].

Consequently, in accordance to the abovementioned norm, de facto husband and wife can
draw an agreement in written form except marriage agreement, as the parties of this contractual
relationship may be brides or spouses.

Analyzing the legal nature of family property agreements that could be concluded between
de facto husband and wife.

Art. 64 of the Family Code of Ukraine states the general rules for spouses. They may conclude
any lawful agreement between them. In addition, according to Art. 7 of the FC of Ukraine, Chpt.1
Art. 6 of the CC of Ukraine, husband and wife, like any other physical persons, may conclude an
agreement that not provided for law but they correspond to civil law general principles [4; 5].

Since the property of the actual husband and wife is subject to the provisions of Chpt.8 of
the FC of Ukraine, family and civil law rules concerning the contractual regime of property of the
spouses apply to de facto husband and wife.

Under the property legal regime of de facto husband and wife have the right to self-actualize
the extent of mutual rights and obligations in property field.

In Chpt.1, Art. 74 of the Family Code of Ukraine provides for the right of husband and wife
living together as an unmarried couple, or any other marriage to conclude a written agreements to
joint property acquired during concubinage.

From the contents of Chap. 8 of the FC of Ukraine follows de facto husband and wife may
conclude agreements in notarial form with the obligatory state registration of the property acquired
in actual relations, as well as any agreements that do not contradict the law [4].

This confirms that the norms of the family law governing the contractual property relations
of the spouses apply to the property acquired during living husband and wife together as an
unmarried couple.

We agree with A.B. Gryniak that the norm of Art. 74 of the FC of Ukraine, although it
is a progressive step, a kind of response to standby time, but at the same time it is extremely
controversial [6, p. 31].

The question of the contractual regime of the property of de facto husband and wife since
the Family Code of Ukraine come into force is not only briskly debated in the scientific circles,
but also raises discussions among practitioners. The growth of the number of de facto relations,
according to statistics of judicial practice and its contradiction keeps unresolved issue of property
consequences in concubinage.
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Consequently, concubinage creates similar legal consequences of property nature so as
registered marriage, but the lack of state registration of a marriage may lead to a violation of the
rights and legitimate interests of de facto husband and wife.

We share the position of T.O. Aryvanyuk that the lack of a single legislator's approach to the
legal status of de facto husband and wife who have formed a family acquired property, it will raise
many questions from practitioners, in particular notaries when require a notarial certificate [7].

Therefore, in the legal doctrine for solving legal regime of de facto husband and wife property
is proposed to provide by Art. 74 of the FC of Ukraine proper conditions for its practical application;
or to consolidate the right to joint matrimonial property, except cases specified in the agreement.

In accordance with the Resolution of the Plenary Session of the Supreme Court of Ukraine
“On the Practice of the Application by the Courts of Legislation in Considering Matters on the
Right to Marriage, Divorce, Recognition as a Nullity and the Sharing of Mutual Property of the
Spouses” December 21, 2007 Ne 11 [8] provides that applying Art. 74 of the Family Code of
Ukraine, courts must take into account that the rule of the specified norm spreads to cases when
husband and wife are not in any other marriage.

Analysis of court cases shows that the content of Art. 74 The FC of Ukraine does not observe
the courts, but it is realized by identifying the actual relations with marital ones.

Since to the property of the persons who are in de facto relations, the legislator applies the
provisions of the FC of Ukraine on spouses’ common joint property in fact he equalized the legal
status of civil marriage property relations and de facto relations.

In particular, T.O. Ivashkova observes that the reasons for acquiring common joint property
could be attributed to them; the formation of the right to property owned to “husband” or “wife”;
the right to dispose of the property; the right to division of the property, etc. [9, p. 113—114].

But, besides, being married, spouses are not obliged to prove the distribution of acquired
property of the common joint property regime, in contrast to husband and wife de facto relations.
Persons living together as an unmarried couple are obliged to prove in court the fact of living as
one family and are not in any other marriage, as well as the fact of living their child with them.

Therefore, in order to eliminate conflicts in court decisions, first of all, it is necessary to
consolidate legally the conclusion of agreement between de facto husband and wife and their life
as a couple in complex written form by means of a notary's certification just as so: firstly, it is an
important factor in the protection de facto husband and wife property rights in case of termination
of such relationships in the future; and secondly, it is an undisputed proof of the fact of living as
one family and property acquisition during this period on the right of common joint property [10].

It is reasonable to conclude a concubinage agreement between de facto husband and wife
in a complex written form in order to determine joint property regime acquired living together and
indicating the formation of the family, if this does not contradict the moral principles of society
[3, p. 80].

The property agreements of de facto husband and wife who have found their consolidation
in the FC of Ukraine include:

1) agreements of de facto husband and wife regarding their property:

— an agreement of alienation by one of the de facto husband and wife in favor of the other,
of his/her share in spouses’ right to common joint property may be concluded without separation
the share (Chpt.2, Art.64 of the FC of Ukraine);

— an agreement on the way in which the property belonging them as common joint property
should be used (Art. 66 of the FC of Ukraine);

— an agreement on partition of common joint property of de facto husband and wife
(Art. 69, 70 of the FC of Ukraine);

— an agreement on separation of real estate from all property their entire property
(Chpt. 2, Art. 69 of the FC of Ukraine).

2) the agreements of de facto husband and wife on the provision of mutual maintenance:

— an agreement on maintenance with the definition of conditions, amount and time limits for
paying alimony (Art.78 of the FC of Ukraine);
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— an agreement for maintenance right termination in exchange of acquiring the property
right to real estate or receiving a lump-sum cash payment. The agreement, which transfers the
ownership to a real estate should be certified by a notary and is a subject to public registration.
(Art. 89 of the FC of Ukraine).

Having analyzed the provisions of the above norms, which determine the legal nature of
family agreements of the property character of de facto husband and wife, it is worth mentioning
that they are concluded in a complex written form by means of a notary's certification and in some
cases it also requires state registration.

However, according to Chpt. 2 of Art. 220 of the Civil Code of Ukraine, where parties agreed on
all essential conditions of a contract, as proved by written documentary evidence, and the agreement
was fulfilled completely or partially, but one of the parties evaded its notarization, a court may find
such agreement valid. In that case, subsequent notarizations of the contract shall not be required [5].

Certifying the property agreements of de facto husband and wife, the notary must establish
the fact of their stay in de facto relationship and the formation of common joint property regime.

When entering into family-legal agreements of property character, requiring a notarial
certificate (including state registration), as well as agreement of valuable property, common joint
property consent must be notarized.

In addition, if a person has addressed to a notary and does not have a passport marriage
mark, a notary must require proof of the alienated legal regime property as well as information
about the marital status.

Summary. Nowadays in Family Law of Ukraine the radical changes are observed in
approaches to regulation of de facto husband and wife property relations by means of the expansion
of dispositive regulation sphere. Property relations play a significant role in family law of de facto
husband and wife.

In order to eliminate legislative conflicts, unify judicial and notarial practice, it is necessary
to define clearly the legal regime of property acquired in de facto relations in the Family Code of
Ukraine. Namely, when husband and wife are in de facto relation will conclude a concubinage
agreement in a complex written form, the notary’s certificate will be considered the moment of
formation of common joint property regime.

With a view to inconsistence of Family Law and Jurisprudence regarding the property legal
regime of de facto husband and wife, it is efficient to resolve their property relations in contract
agreement. That’s why in the Family Law of Ukraine, there are fixed agreements that could be
concluded by de facto husband and wife as to the property acquired in concubinage.

Thus, in the Family Code of Ukraine provides possibility concluding family-law agreements
namely: the agreements of de facto husband and wife regarding their property, and agreements
on the granting of mutual maintenance that require a notary’s certification (in some cases, a state
registration).

Certifying property agreements of de facto husband and wife the notary must:

1) to find out the fact that de facto husband and wife are in concubinage and the formation
of the family;

2) to establish the time when the common joint property regime is established;

3) to obtain the approval of de facto husband and wife to conclude an agreement to the
property acquired in concubinage.
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