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VYK 343.341+343.237:343.974
Bo3nwok Anapiii
JAynopos Osexcanap
KPUMIHAJIBHA BIAITOBIJAJIBHICTD 3A 3JI0YUHUA,
BYMHEHI 3JIOYNHHOIO CIIVIBHOTOIO: AHAJII3
3AKOHOJABUYMX HOBEJI

CraTTi0O MPHUCBAYCHO aHaNi3y OKPEMHUX IIOJIOKEHb 3aKOHY YKpaiHH Bil 4 4epBHS
2020 p. «IIpo BHeceHHs 3MiH JO0 JEIKMX 3aKOHOJABYMX aKTIiB YKpaiHH II0J0
BIJIOBIAILHOCTI 32 3JI0YMHM, BYMHCHI 3JIOYMHHOKO CIIIBHOTOIO». Haromoc 3pobieHo Ha
npobiieMax TJIyMaueHHs MOJIOKeHb KpHMiHANIBbHOTO KOAEKCY YKpaiHH, MOB’s3aHUX 13
3arpoBaPKEHHAM KaTeropii 3I04MHHOTO BIUTUBY 1 AESIKHUX MMOXiTHHUX BiJ HHOTO MOHSTH.

Knwuoei cnoea: opeanizosana 3104UHHICMb, 310YUHHA CHLIbHOMA, 310YUHHA
op2aHizayis, 310YUHHUL NIUS, 80D 6 3AKOHI.

The article covers analysis of certain provisions of the Law of Ukraine of June 4, 2020
«On Amendments to Certain Legislative Acts of Ukraine on Liability for Crimes Committed
by the Criminal Community». Emphasis has been placed on the issues of interpretation of the
provisions of the Criminal Code of Ukraine related to the introduction of the «criminal
influence» category and some concepts derived from it.

Keywords: organized crime, criminal community, criminal organization, criminal
influence, thief in law.

Crarbsi TOCBsIIIEHA aHAM3Y OTACIBbHBIX IMOJOXKEHUU 3akoHa YKpauHbl OT 4 HIOHA
2020 r. «O BHECEHMM HW3MEHEHUH B HEKOTOpbHIE 3aKOHOJATEJbHBIC AaKThl Y KpauHbI
OTHOCHUTEIIbHO  OTBETCTBEHHOCTH 3a  MPECTYIUICHUS, COBEPIIEHHBIE  MPECTYIHBIM
co00IIIeCTBOMY. AKIIGHT CcJielaH Ha MpoOjemMax TOJKOBAHHS TOJOKEHUH YTOJIOBHOTO
KOJIeKca Y KpauHbI, CBSI3aHHBIX C BBEJCHUEM KAaTErOPUHU MPECTYITHOTO BIUSHUS U HEKOTOPHIX
MPOU3BOJHBIX OT HETO MOHATHM.

Knrwueevle cnosa: opeanuzoeannas npecmynHocms, HpPecmynHoe coooujecmaeo,
NPeCcmynHas Opeanu3ayus, npecmynHoe eiusHue, 60p 6 3aKoHe.

Beryn. He Bci cydacHi nepikaBu CBITY aJIeKBaTHO OIIHIOIOTH 3arpo3y Bill
TISUIBHOCTI ~ OpPTaHi30BaHUX  3JIOYMHHMX  00’€/lHaHb, SIKI B  yMOBax
PO3MOBCIOKEHHS KOPYTIIIIT MOMKPIOIOTH chepy CBOIX 1HTEPECIB, TPOHUKAIOTH B
OpraHy BJIaJIM K HAa MICIIEBOMY, PET1OHAIBHOMY, TaK 1 3arajabHOJEPKaBHOMY
PiBHI, BCTaHOBIIOIOTh «HArJSAAa4yiB», a I1HKOJM HaBITh IIJMIHSAIOTH OKpEMi
GyHKUIT 1epKaBU Ta MICLIEBOTO caMOBpsiiyBaHHA. [{o Takux nepxas, Ha Kalb, €
MJICTABU BITHECTH W YKpaiHy — MmepeayciM uepe3 He3aBepIneHe (mepMaHeHTHE)
pedopmyBanHs chepu KpUMIHAIBHOL FOCTHINT M 1CTOTI HEJOJIIKH, AOMYIIEH] ITi]T
yac 11poro pedopmyBaHHs. HUHI BITYM3HSAHI IPAaBOOXOPOHHI OpraHU HE MOXKYTh
MIOBHOIO MIpPOIO BIIOPATUCh 13 CYYaCHUMHM MacilTadaMu 3JIOY4MHHOCTI B JIEpKaBi.
3 1IbOTO MPUBOY B IOPUAWYHIN JIITEPATypl 3a3HAYAETHCS, IO PE3yIbTaT POOOTH
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IPaBOOXOPOHHUX OpraHiB y cdepi 00poThOM 3 OpPraHi30BaHOIO 3JIO0YHUHHICTIO
nepectaB  OyTH aJ€KBaTHUM OOCATY 1 PIBHIO BUTPAu€HUX 3YCHUJIb;
IPaBOOXOPOHHI OpraHU HE BCTUTalOTh CBOE€YACHO M €(EeKTHUBHO pearyBaTH Ha
3MiHY SIKOCTI OpraHi30BaHO! 3JIOYMHHOCTI 1 IOSBY HOBUX BHUIIB 3JIOYMHIB;
OpraHd TIPaBOMOPSAKY 3a TakKoi cTparerii OOpoTbOM 31 3JOYMHHICTIO HE
BCTUTalOTh CTpUMyBaTH i1 3poctaHHa [l, c. 413]. Bkazanuii crtan peueit
3YMOBJICHUM KOMIUIEKCOM TIPUYMH, 30KpEMa KOPYMIIOBAHICTIO OKPEMUX
NPEICTABHUKIB CUCTEMHU KPHUMIHAIBHOI IOCTHUIIT, AeIUTOM KBasi(hiKOBAaHUX
KaJpiB, HEJAOCTaTHIM pIBHEM MaTepialbHO-TEXHIYHOrO 3a0e3MeyeHHs iX
MISTIBHOCTI, HEIOJIIKAaMH 3aKOHOIaBCTBA.

TpancdhopmariitHi 3MiHU B CTPYKTYP1 1 CUCTEMI OpraHi30BaHO1 3JIOYNHHO1
noTpeOyIOTh YAOCKOHAICHHS HAsBHUX 1 MOUIYKY HOBUX IIISXiB KPUMIHAIBHO-
npaBoBoi mpotuali ii. Jlo 0a30BUX cTpaTeriil, 3aiIHUX JEP>KaBOIO IMIOJO0
3JIOYMHHHMX OpraHi3aliid, KpiM TOTAJIbHOTO 3HMILEHHSA, BUKOPUCTaHHS 1
3pOIIYBAHHS, HAJIGKATh i CTPHUMyBAaHHA. MOro HemOCTAaTHA e(hEKTHBHICTH
3yYMOBJIEHA 3-TIOMDXK 1HIIOTO THM, 1110 O0OpOTHOA 31 3MTOUMHHUMH OpraHi3allisiMU
BEJIETHCSl TUMU K METOJIaMU 1 Ha TiM caMe MpaBoBii 0a3l, 110 1 3 TPAAUIIHHUMHU
Bujamu 3iounHiB [2, c¢. 300-302]. 3 ornmsgy Ha 3a3HayeHe, BHUHHUKIIA
HEOOXIJTHICTh  PEBI3ll  ICHYIOUMX KPUMIHAJIbHO-NPABOBUX 1HCTPYMEHTIB,
MOKJIMKAHUX 3a0e3leuyBaTd MPOTUAII0 OpraHizoBaHIM 3JIOYMHHOCTI, Ta
NPUBEACHHS 1X Y BIAMOBIIHICTD 3 KPAIIUMHU 3apyO1’KHUMU IPAKTUKAMH.

OcHoBHHUI 3MicT. 3 METOI0 MPUNHMHEHHA [iSUIBHOCTI 3JIOUMHHUX
CHUIBHOT, YYAaCHUKIB TAaKUX CHUIBHOT, MPUTATHEHHS A0 KPUMIHAJIbHOI
BIIMOBIJATBHOCTI «3JIOM1IB Y 3aKOHI», a TaKOX IHIIUX YYaCHHUKIB 3JOUMHHHUX
CHUIBHOT Ta OC10, MPUYETHUX 1O CTBOPEHHS Ta (PYHKUIOHYBaHHS 3JIOYMHHUX
cnuibHOT, OyB po3polsiennii mpoekT 3akoHy «lIpo BHeceHHS 3MiH [0
KpuMinanbHOro KoAekcy VYKpaiHM WIOJ0 BIANOBIIAJBHOCTI 3a 3JI0YUHH,
BUMHEHI 3JI0YMHHOIO CHiIbHOTOIO» (peectp. Ne 2513 Bix 2 rpyans 2019 p.). ¥V
NOSICHIOBAJIbHIM  3aluCIl /0 LbOTO 3aKOHOIPOEKTY 3a3HAYA€THCA, IO
OpraHi3oBaHa 3JIOYMHHICTh, & TAKOXK OCOOH, SIK1 3/1MCHIOIOTH 1i OpraHi3auiio Ta
KEpPIBHUIITBO, — «3JI0/Iii y 3aKOH1», (GOpMYyIOTh B YKpaiHi TUIOBE ISl JEpKaB
koiuiHboro CPCP 3nounHHe cepenoBuie. BoHO XapakTepu3yeTbesl HasiBHICTIO
YKOPCTKOTO KOJIEKCY TOBEIIHKH, CTaINX KPUMIHAIBHUX TPATUIINA, BUCOKUM
pPIBHEM OpraHi30BaHOCTI, 1€pAapXiYHOCTI, 3aKPUTOCTI 1 KOHCIIPATUBHOCTI.
YxBaneHHS 3aKOHOMIPOEKTY, BBAKAIN HOTO PO3POOHUKH (2 BiH OyB BHECEHUI 10
BepxoBHoi Panu VYkpainu (mami — BPY) Ilpesunentom Ykpainu), NOCHIHUTH
e(eKTUBHICTh MPOTH/IIi MPABOOXOPOHHUX OPTaHIB OPTaHi30BaHIN 3JI0YMHHOCTI,
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CHPUATAME 3MEHILIEHHIO BIUIMBY Ha BAXKJIMBI CYCIIUIbHI Ta MOMITUYHI MPOLIECH 3
OOKy «3J0[1iB y 3aKOH1», 3HWKEHHIO COIIaJIbHOT HAMPYTH, 3pOCTAaHHIO JTOBIpH
HACEJICHHs JI0 MPAaBOOXOPOHHHMX OpPraHiB Ta JepKaBH B IIJIOMY, cTaOimi3ariii
CYCIIJIBHO-TIOJIITUYHOI 00CTaHOBKU B AepxkaBi Tomio [3]. B ymoBax 3pocTaHHs
3arpo3 BiJl OPTaHI30BaHOI 3JIOYMHHOCTI 3aKOHOaBYl 1HII[IATUBU € HEOOX1THUMH,
OJIHaK, BOHM MAalOTh OYTH MPOJYyMaHWUMH, AJCKBATHUMH 1 >KUTTE3TATHUMHU.
3rajaHuil 3aKOHOMPOEKT IiJT YTOYHEHOI Ha3Bolo («IIpo BHeceHHs 3MiH A0
NeSKNX 3aKOHOJABYMX aKTiB YKpaiHM MIOJ0 BIAMOBIMAJBHOCTI 3a 3JI0YMHH,
BUMHEHI 3JIOYMHHOIO CHUIBHOTOIO») yxBaieHo 4 uepBHa 2020 p. sk 3akoH
VYkpainn (mami — 3akoH Bim 4 uyepBHS 2020 p.). Yac mokaxe, HACKUIBKH
3aTpeOyBaHMMU MTPABO3aCTOCYBaYaMU CTaHYTh BIIIOBIIHI 3aKOHO/IaB4l HOBEJIH.

KpuminanbHo-tipaBoBa ckiagoBa 3akoHy Bim 4 uepBHs 2020 p. Bxke
MiJJaBajiach OIHIN (3a3BHYail KPUTHUYHIN) MpPEACTaBHUKAMH SK IPAaBHHYOI
HAyKH, TaK 1 TPOMAITHCHKOTO CYCITUIBCTBA. MU TaKOX BUPIIIAIN BUCIOBHTHCH
3 IIOTO TIPUBO/LY, 1 CIIOHYKAJIM /10 TAKOTO PIlICHHSI TP OOCTaBUHHU.

Ilo-nepwe, iaxonu kputuka 3akoHy Bia 4 yepHs 2020 p. (a BoHa, Ha
Halle I[EepEeKOHaHHsA, Mae OyTH BHBAXKEHOW) Mexye 3 abcypnom. Tak,
CTBEP/IKYETHCS, IO <«OKOJHI OQIIiHI aKTU Ta/ab0 JOKYMEHTH, SiIKi O MOIIH
MITBEP/KYBAaTH (DAKT HASIBHOCTI TAKOTO CTATYCy Y 0cOOM (MIEThCS MPO CTaTyC
«BOpa B 3aKOHI» — aeém.), IPOCTO HE ICHYIOTH» [4]. XOTigoch O JI3HATHUCH Y
aBTOPIB L[OT'O BUCIIOBJIIOBAHHS, 5IK1, HA iXHIO IYMKY, «aKTH Ta/a00 JOKYMEHTW»
Majau O 3acBiq4yBaTH HAOYTTS KOHKPETHOI OCOOOIO BIAMOBITHOTO CTAaTYyCy Y
3JIOYMHHIN 1€papXii.

Ilo-opyce, BXe  ChOrOAHI  MOXXKHA  KOHCTAaTyBaTH  aKTHUBHICTb
IPaBOOXOPOHIIB Y BKa3zaHii chepi. Lo 00cTaBuHy MU OB’ 3yeMO HacaMIiepes]
3 OpraHi3aliiHUM YUHHUKOM — CTBOPEHHSM Yy >KOBTHI 2019 p. y cTpykTypi
HaumionansHoi momiuii  Ykpainm HoBoro migpo3auty — JlemaprameHTy
cTpareriyHux posciaiayBanb (JJCP) gk MIDKpErioHaJbHOTO TEPUTOPIAIBHOTO
OpraHy 1 MOCWJICHHSIM POOOTH 3 MPOTHUIIT OpPTraHi30BaHUM TpyIiaM, 3J0YHHHUM
Oprasizauism, «3JI0A15IM B 3aKOH1» Ta IHIIMM KpPUMIHAJIIbHUM aBTOPUTETAM.

Llo-mpeme, MATAHHS onTUMi3alii KPUMIHAJILHO-TIPABOBOTO
IHCTPYMEHTapil0, 3a JIONOMOIOI SIKOTO 3AIHCHIOETbCA TPOTUMIIS TAKOMY
dbeHomMeHy, sSK Opra”izoBaHa 3JIOYMHHICTb, MPOJOBKYE CTOATH Ha TOPSIKY
nenHoMy. Tak, y posaini 5.5 nmpoekty HOoBoro KK VYkpainu «3mounHu mpotu
0e3MeKu CyCHUIbCTBA BiJ AISUTBHOCTI 3JIOYMHHUX OpraHizaimii» (KOHTPOJbHUN
TeKCT cTaHoM Ha 29 Oepesns 2021 p.) posmimieHo cT. 5.5.2 «3704MHHE
JTiAepCcTBO». 3 1i TEKCTYy BUIUIMBAE, IO PO3POOHUKH MPOEKTY, MEBHOK MIpOIO
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cpuiiMarouu i7ei, skl MpU3BeIN A0 yxBajeHHs 3akony Bin 4 uepsHs 2020 p.,
BOJHOYAC PYXAalOThCS BIACHUM IUIAXOM YJOCKOHAJICHHS 3aKOHOJABCTBA,
MIPUCBSIYCHOTO MPOTHU/III OpraHi30BaHii 3JI0YMHHOCTI. Y 3rajlaHiii MpOEKTOBaHIN
CTaTTi WAETHCA HE MPOCTO MPO HAOYTTS 0COOOI0 MEBHOTO CTATyCy Yy 3JOYMHHIN
iepapxii (ToO6TO Tpo HeOe3meyHUW CTaH OCOOH, IO y Cy4YaCHHUX YMOBaxX €
HENPUUHATHUM), a TIPO CBOEPIAHY OpraHi3aliiHO-YIPaBIIHCHKY TiSTIBHICTB, 110
BIITBOPIOE 1 PO3IIMPIOE 3JI0YHNHY MOBEAIHKY, € «KOPUCHOIO» (IMMOTPIOHOI0) IS
KOHCOJIiAaIii 3I0YMHHOTO CEPEeNOBHINA, TOOTO MPO KOHKPETHI Aii, BUMHEHHS
SAKUX YMOJKJIMBIIIOE BUCHOBOK IMPO HAJEXKHICTH 0COOU J0 PO3PSTY 3TOUYUHHUX
JiAepiB.

BumyieHi 3poOUTH Take 3aCTEPEKEHHs: MU MPOTH BKUBAHHSA Y TEKCTI
KPUMIHAIBHOTO  3aKOHY  KaproHI3MiB, HEMPHUTAMaHHUX  JIITepaTypHii
ykpaincbkiii moBi. HaBite KBK Vikpainu (u. 4 itoro cr. 117) 3ab6oponsie
3aCy/DKEHUM  BXHUBaTH JKaproHHi cioBa. [lpoTm 3ampoBajkeHHS Yy
KpUMIHAJIBHUA ~ 3aKOH  CJiB, Kl  XapaKTEepU3YIOTbCAd  E€KCIPECHBHHUM
3a0apBJICHHSAM Ta € TMPUTAMAHHUMH HOCISIM BIJNOBITHOI CYOKYJIBTYpH,
BUCTyNAJIM 1 MapiaMeHTCchKl ekcneptu. Y BucHOBKY 'HEY Amnapaty BPY nHa
3aKOHOIPOEKT, yXBajieHU sk 3akoH Bia 4 uepBHs 2020 p., BKa3zyBajoch 3-
NOMDK 1HIIOIO Ha Te, IO 3alpoNOHOBaHa Ae(IHILISA <«GJIOAIA B 3aKOHI»
B1JIOOpaXka€ CUCTEMY I[IHHOCTEH 3JIOYMHIIB Ta € OJHHUM 13 TMPOSIBIB >KaproHy,
SIKM KOPUCTYIOThCSI Y9aCHUKH KPUMIHAJIBHOTO CBITY. BBeIEHHS 1IbOTO MOHATTS
y IapvHy KPUMIHAJIBHOTO 3aKOHOJABCTBA HE TUIBKU CBIAYUTH MPO (PaKTUUHY
JIETITUMI3aLII0 3JI0YMHHOI KYyJIbTYpPH, @ I MICTUTh HU3KY OLIHHHUX MOHATH. My,
onHak (ycymeped mMpaBWiiaM YKpaiHCBKO1 JIHTBICTUKH), BUMYIIEHI Hajai
BUKOPHCTOBYBATH >KAPTOHI3MH 3 YpaxyBaHHSIM TOTO, IO BOHH <«3aBISKN»
3YyCWJUIAM TapjaMeHTapiiB CTaliu TepMIHOJOTIE0 YuHHOrOo KpumiHambHOTO
konekcy Ykpainu (pam — KK), a Binrak notpeOyroTh TIyMadyeHHs.

Ha mincrasi 3akony Big 4 yepBus 2020 p., 30kpemMa, 3a3Haiia 3MiH CT. 255
KK, sika Hapasi mae Ha3By «CTBOpPEHHS, KEPIBHUIITBO 3JI0YMHHOIO CIIJILHOTOIO
a00 3JI0YMHHOIO OpPTraHi3alli€lo, a TAKOXK y4acTh Yy Hil». OMHIEIO 13 HOBEJ CTaJIO
3aMpoOBaHKEHHST KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 3a CTBOPEHHS 3JI0YMHHOI
CHUJIBHOTHU. 3JIOYMHHA CHIJIBHOTA SIK CBOEPIAHA «KPUMIHAIbHA HAJOpPTaHI3allish»
— 11e, 3 OTJISAy Ha 3aKOHOAaBYY BKa3iBKy (4. 4 cT. 255 KK), 00’ eqHanHS 1BOX YU
Oulbllle 3J0YMHHUX Opradizamid. Y 3aKOHOIMPOEKTI, YyXBAJICHOMY IICIs
noorpaioBanHs sk 3akoH Bif 4 yepBHs 2020 p., WIIIOCH PO JTOTOBHEHHS CT.
28 KK gacTunoto 5, sika MiCTUJIa BU3HAUYCHHS 3JI0YUHY, BAMHEHOTO 3JI0YMHHOIO
CHUTPHOTOIO (MaBCAd Ha YyBa3l 3JI0YMH, CKOEHUH CTIHKUM 1€papXidHUM
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00’€THAaHHSAM JIEKUIbKOX OcCi0 (II’sTh 1 OuiblIe), yYaCHUKOM, OpraHizaTopom,
KEpPIBHUKOM Ta/ab0 KOOPAMHATOPOM SIKOI € «3JO0JIA y 3aKOH1»). Y BHUCHOBKY
['HEY Anapaty BPY Ha 3aKoHONpO€EKT 3BepTajiach yBara Ha Te, 10 Taka 3MiHa
ct. 28 KK He nae MOXKIMBOCTI MPOBECTH YITKE PO3MEKYBAHHS «3JIOYMHHOI
opraHizaiii» Ta <«3JIOYMHHOI CHUIBHOTH» SK CYMDKHUX (OpM CHiByYacTi.
@®akTHYHO  JIOKAa3yBaHHS BUYMHCHHS  KPUMIHAJBLHOTO  IPABOTIOPYIICHHS
3JIOYMHHOIO CIUIBHOTOIO 3BOAMIIOCH O 70 BCTaHOBIEHHS (DaKTy HAasiBHOCTI Y
CKJa/l BiAMOBIAHOI (JOpPMH CIIBYYacTi «3J0[is y 3aKoHi». HaTomicTh okpemi
JOCITITHUKHA BIJCYTHICTH 3akpiruieHoro B c¢T. 28 KK Bu3HaueHHs 37104YMHHOT
CHUTPHOTH HAa3WBaIOTh Banoio 3akoHy Bim 4 yepBHs 2020 p. [5, c. 227; 6].
3aranoM TONUISAIOYMA  TO3MII0  MMapJIaMEHTChKUX  €KCHEepTiB, BOJHOYAC
3ayBa)XMMO, 1110 HEIOJIKOM BiAMOBIAHOIO HOPMAaTUBHOTO (opMyitoBaHHA (4. 4
ct. 255 KK) € HeBpaxyBaHHS Ti€i OOCTaBMHM, IO JO CKJIAAy 3JIOYMHHOI
CHOUIBHOTH MOXYTh BXOAMTH U opradizoBaHl rpynu. [likaBo, mo mig dac
MiATOTOBKH J0 JPYroro YWTAHHS 3aKOHOIPOEKTY, YXBAJCHOTO K 3aKOH Big 4
yepHs 2020 p., HapogHuM naemytaToM Ykpainu [. ®@picoMm, mepekoHaHHM B
AKICHIM BIIMIHHOCTI 3JIOYMHHOI CHUIBHOTH BiJ 3JI0YMHHOI OpraHizailii,
BHUCYBaJach Tporo3uilis gonoBHUTH cT. 28 KK uactmHOMO 5 BiANOBIIHOIO
3MICTY («3J0YMH BU3HAETHCS BUMHEHUM 3JIOYMHHOIO CIUIHHOTOIO, SIKIIO BiH
CKOEHUN CTIMKUM 1€papXiuHUM OO0’ €JIHAaHHSM JIEKUIBKOX OpraHi30BaHUX
3JIOYMHHUX Tpyn abo0 3J0YMHHHUX OpTraHizaimii»), OJHaK I MPOMO3UIliS HE
3HaMIILIA TIATPUMKH Y cTiHax BPY.

Uu He HaNOLIbIIE NUTAaHb BUHUKAE y 3B SA3KY 3 BUOKPEMJICHHSIM Ha
nifctasi 3akony Big 4 uepBHsa 2020 p. Takoi 0c00JMBO KBaMi(iKyrHOuOi 03HAKH
3504uny, nependadenoro cT. 255 KK, sik BunHeHHs 10T0 0c00010, siKa 3/1HCHIOE
3JIOYMHHUM BIUIMB, a00 € o0co0olo, sika TmepedyBae y crarycl cyO’ekTa
MiBUIICHOTO 3JIOYMHHOTO BIUIMBY, 30KpeMa y CTaTyci «BOpa B 3aKOHI»
(4. 5 ct. 255 KK). ¥V mexax 115010 0co0JIMBO KBaJi(hiKOBAHOTO CKIIALy 3JI0YHHY
00’€THAHO TMOBEIIHKY pPI3HUX CYO’€KTIB — MEHIN HeOe3nedHoi ocobwu, ska
3OIACHIOE 3JIOUMHHHMM BIUIMB, Ta 1HINOI, OuIhIn Hebe3meuHoi ocobum, sKa
nepedyBae y craryci cy0’e€KTa MiJBHMINEHOTO 3J0YMHHOTO BIUIMBY, Y T. 4. Y
CTaTycCl «BOpa B 3aKOH1». Bka3zaHy 00cTaBUHY, Ha MEPLINI MO, MOKHA OyIJI0
0 BpaxoByBaTH I Yac TMPU3HAUYCHHS TOKAPAHHA — SIK TIOKA3HHUK CTYICHS
TSKKOCTI BUMHEHOTO KPUMIHAJIBHOTO MipaBonopyiieHHs (1. 3 4. 1 cr. 65 KK).

[Tlim ocoboro, sika mepebyBae y craryci cyO’€KkTa IiJIBUIIEHOTO
3JI04MHHOTO BIUIHBY, y T. 4. Y CTATyCi «BOpa B 3aKOHi», y cTarTsax 255, 255',
255° KK cnix po3ymiTH 0coly, fiKa 3aBIsSKH aBTOPHTETY, iHIIMM OCOOHCTHM
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SKOCTSIM YU MOJIMBOCTSIM 3/I1MCHIOE 3JIOYMHHUI BIUIUB 1 KOOPAUHYE 3JI0YNHHY
JUSTTBHICTD THIMUX OCI0, SK1 3IACHIOIOTh 3JOYMHHHMNA BIUIUB (1. 2 TPUMITKA
ct. 255 KK). HapmaBmm Ttaky aediHimio, 3aKOHOAABEllb IMOPYIIMB BUMOTH
(dbOopMaITbHOI JIOT1KH, CTBOPUBIIHN «KOJO y BU3HAYCHHI»: TE, 10 BU3HAYAETHCA,
HE Ma€ TMOBTOPIOBATUCh B MOro BHU3HAYEHHI aHl MPSIMUM YWUHOM, aHi
orocepeaKoBaHo [5, c¢. 228]. Jlna cy0’e€KTiB MiBUIEHOTO 3JIOYMHHOTO BIUIUBY
O0OB’SI3KOBUM € OCOOMCTE 3IIMCHEHHS 3JI0YMHHOTO BIUIMBY, a TaKOX
KOOPJIMHAIIISI 3JI0OYMHHOI MisUTBHICTH 1HIIMX OCi0, K1 3M1HCHIOIOTH 3JTOYMHHHMA
BILTUB. [[J1s1 KOHCTATAIllT HASBHOCTI CTaTyCy CyO’€KTa MiJIBUIIIEHOTO 3JI0YUNHHOTO
BIUIMBY, 30KpeMa Yy CTaTyci «Bopa B 3aKOHI», HEOOXITHO BCTAHOBUTH:
1) 3aificHEeHHS HUM 3JI0YMHHOTO BIUIMBY; 2) 3M1MCHEHHS 3J0YMHHOTO BIUIMBY
IHIMUMA ~ JTIBOMAa 4YH Outblie Cy0’ekTamu; 3) KOOPAHWHAIIID CY0’ €KTOM
MIJIBUIIICHOTO 3JI0YMHHOTO BIUIMBY 3JIOYMHHOI MiSUTBHICTh I1HIIHUX 0CI0, sIKi
3IIHCHIOIOTH 3JIOYMHHUI BIUIHB.

[ToHsATTS cy0’€KTa MIBUILIEHOIO 3JIOYMHHOTO BIUIMBY € IIUPIIAM, HIXK
MOHATTS «BOp B 3akoH1». OCTaHHINH € pI3HOBUAOM Cy0O’€KTa MIABUIIICHOTO
3o4nHHOTrO BIUIMBY. Hi 3 dhopmyntoBanHs, 3akpimieHoro y 4. 5 cr. 255 KK, Hi 3
n. 2 npumitku 1iei crarti KK He BumiuBae, 1mo kaTeropiss «BOop B 3aKOHI»
OXOILTIOE BC1 TPU MOHATTS: «0c00a, sika 3A1MCHIOE 3JIOYMHHUI BILIUBY; «0C00a,
ska nepebyBae y cTaTyci cy0’€KTa IMiIBUIIIEHOTO BIUIMBY»; «BOP B 3aKOHI» [7, C.
213]. HaBmaku: He KO)KHa ocoba, sKa 3AIHCHIOE 3JJOYMHHUM BIUIUB 1 HaBITh HE
KOXHa 0c00a, sika repedyBae y craryci cy0’eKTa MiJBUIIEHOTO BIUIUBY, €, 32
3a[lyMOM HaIllOTO 3aKOHOJABIIS, «BOPOM B 3akoHi». Ilpm mpoMy jyis
kBamiikaiii o ocobu, sika mepedyBae y CTaTycl «BOopa B 3aKOHI», 3a 4. 5
cT. 255 KK Hemae moTpebu y J0AaTKOBOMY BCTAHOBJICHHI CTaTyCy «BOpa B
3aKOHI» — JIOCTaTHRO JIOBeCTH TiepeOyBaHHS ocobu y crarycl cy0’ekTa
MIJBUIIICHOTO 3JIOYMHHOTO BIUIMBY. BUKOPHUCTOBYIOUM BIAMOBIAHUN 3BOPOT,
3aKOHOJIaBEIlb, BOYEBU[b, <GBITpaB Ha BHUIEPEKEHHS» — CcrnpoOyBaB
BiJ[pearyBatu Ha MaWOyTHI TPYAHOIIl MPAaBO3aCTOCYBaHHS, IIOB’sA3aHl 3
BU3HAHHSIM KOHKPETHOI 0COOM «BOPOM B 3aKOHI», TTOHATTS SKOTO JIO TOTO X y
Cy4yaCHUX yMOBax TpaHChopMyeThcsi. BusiBIsieThCs, 30Kpema, 110 Ha ChOTOJHI
my0JIiYHE 3alepeueHHs CBOET HAJIEKHOCTI JI0 YMClIa «BOPOB B 3aKOH1» MOXKE 1 HE
TATHYTH CaHKIIII 0 0cOOM 3 OOKY 37I0/IIMCHKOTO criBTOBapucTBa. [Ipo cepiiosHi
TPYAHOIL JIOKa3yBaHHS TOTO, IO MEeBHA 0C00a € «3JI0/J1EM B 3aKOH1», MUIIYTh
OKpeMi AOCHIAHUKH [6]. 3 1HIIOTO OOKY, ICHY€ YCIIIIHUIN JOCBIA 3aCTOCYBaHHS
pospoosiernx MBC I'pysii noka3oBUX CcTaHAApTiB 100 BCTAHOBJICHHS
HaJICXKHOCTI IIEBHOI 0COOH 70 Yrciia «BOPIB B 3aKOHI» [8, c. 45].
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3akpimieHe B 4. 5 unHHOI penakii cT. 255 KK ¢opmynioBanns, Ha Halry
OYMKYy, HE TOBHOI MIpOI0 VY3TO/UKYETHCS 3 BUPOOJICHUMH TEOPIEIO
KPUMIHAJBLHOTO TpaBa BUMOTaMHU 70 3MICTY KBami(iKylOUHWX O3HAK SIK 3ac00y
nudepenItianii KpuMiHAIBHOI BiAMOBiZaNbHOCTI. OHIEID 3 TaKUX BHUMOT €
HEXapaKTePHICTh BIJMOBIAHOTO BapiaHTy IIOBEAIHKH, TOOTO O3HaKa, SKii
HAJIAETHCS BIACTUBICTH KBaTi(Pikyr04uoi (0co0mMBO KBaJTi(hiKyr04oi), He ITOBUHHA
OyTH HOPMOIO JJIs OLIBIIOCTI MEBHOTO KPUMIHAJIBLHOTO IMpaponopyiieHHs. [Ipu
IbOMY CTBOPEHHS 1 KEPIBHHUIITBO 3JIOUMHHOIO OpraHi3aii€ro ado 3J0YHHHOIO
CHIJIBHOTOIO, KapaHe 3a 4. 1 1 4. 4 cr. 255 KK, BiamoBigHo, mepeadadae
BUMHEHHSI BKa3aHUX [1i came 1 TIIbKK CyO €KTOM 3JIOUMHHOTO BIUIUBY — 0€3
HbOT'O Oco0a BKaszaHl il 3MIMCHUTH MPOCTO HE CIPOMOXKHA. BUXOAUTH, 1110
pO3TIIsAIyBaHa 0COOIMBO KBai(hiKyroya O3HaKa MOKe (Ma€) BOAYaTHCh Y Oy/Ib-
SKOMY BUITQJIKy BUMHEHHS i, 3a3Ha4eHuX y 4. 1 1 4. 4 cT. 255 KK, 1o 3mymiye,
Tak OM MOBUTH, aBTOMAaTUYHO KBaJi(iKyBaTH CKOeHE Bxke 3a 4. 5 miei ctaTTi KK.
31 CKa3aHOrO BUILIMBAE, IO Y PO3IJSAYBaHIM 4YaCTHHI KPUMIHAJIBHUNA 3aKOH
noTpedye He OyKBaJIbHOTO, a OOMEKYBaJIbHOTO TIIyMAadeHHS: BBOKA€EMO, 110 3a
4. 5 cr. 255 KK mignsrae BiANOBIJAIBHOCTI JIMIIE «BOP B 3aKOHI» 1
«IPUPIBHIHUID IO HBOTO CYO’€KT IMiIBUIIIEHOTO 3JI0YMHHOTO BIUIMBY.

3aKOHONMPOEKTOM, YyxBajeHUM sk 3akoH Bix 4 wuepBHa 2020 p.,
MIPOMOHYBAJIOCh BCTAHOBUTHU KPUMIHAJIBHY BIAMOBIIAIBHICTh 32 NEepeOyBaHHS
ocobu B cTaTycl «35oAil y 3akoH1» (4.2 cr. 255-1 KK y penakuii npoekry).
MalyTh, Ha Takuil KpOK PO3POOHHUKIB 3aKOHOMPOEKTY HAJAUXHYB 3apyO1KHHIA
JOCBIJ: BIAMITHOIO O3HAKOK KPHMIHAJIBHOIO 3aKOHOAaBcTBa I'py3ii Ta PD e
BCTAHOBJICHHS BIJIMOBITAIBHOCTI 3a 3aWHSATTS 0CO0OI0 BHCOKOTO CTaHOBHIIA Y
3JIOYMHHIN 1€papxli. 3ragaHa 1HIIIaTUBA, OJHAK, 3a3HaJIa KOPCTKOI KPUTHKU 3
ooky ¢axiBuie 'HEY Amapaty BPY, ski crBepmxyBamu, mo cami mno coOi
HaJEXHICTh OCOOM JO0 MEBHOI TPyNd YU CHUIBHOTH (HaBITh 3JI0YMHHOTO
CIpSIMYBaHHS), 3alHATTA HEK OCOOJHMBOrO CTAaHOBHWINA Yy BIAMOBIIHOMY
CEpeNlOBUIIl, 0 HE 3HAWUIUIA peaiizaiii B 00’€KTUBHINM MIHCHOCTI y BUIJISAL
CYCNUJIIbBHO HEOEe3MEeYHOro [ISHHS, HE MOXYTh OyTH BH3HaHI 3JIOYHMHOM.
[ToxapanHsi, iK€ € HAUTSKYOI 3 THX MPABOBUX CAHKIIN, SKI MOXYTh OyTH
3aCTOCOBaHI /IO TIEBHOI 0COOM, Ma€ 3aCTOCOBYBATHCH HE 32 «CTATYC» UM «CTaH»
MEeBHOI 0COOMW, a 3a JisIHHS, SKI 3aBJAIOTh IMKOAW a00 CTBOPIOIOTH 3arpo3y
3aITOIiSTHHS IITKOIU TIPABOIIOPSIAKY.

Sk 6aurmo, y bOMY pa3i 3aKOHOJIABEIlh IMEBHOIO MIpOIO BipearyBaB Ha
KPUTHUKY TIApJIAMCHTCBKHUX eKCIepTiB, 00 HE 3ampoBaauB CaMOCTIHHY
KpUMIHAJIGHY  BIAMOBIJANBHICTE 32  TepeOyBaHHS Yy  BIJIMIOBITHOMY
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cnenu@iuHOMY CTaTycl, a BU3HAB OCTaHHINA OCOOJIMBO KBaNi(PiKyIOUOI0 03HAKOIO
3nounHy, mnepenodoayeHoro cr. 255 KK. @opmymoBanns ii 4. 5 «/ii,
nepeadaveHi ...» (mam — 3a TEKCTOM) HE JO03BOJIS€E TOTOJUTUCH 13
TBEP/DKEHHSIMU TIPO Te, MO MiJ O3HAaKH CKJIAAy aHaJi30BaHOTO 3JI0YHHY
«mianagae mpocTto (i3MyHa MPUCYTHICTh «BOpa B 3aKOHI» Ha TEpUTOPIi
Ykpainu... camo mo cobi mepeOyBaHHS 0coOU y CTaTycl «BOpa B 3aKOHI» Ha
TepuTopii YKpaiHu CTaHOBUTH 3J04MH» [9]. DaKTHUYHO y YMHHIM pefakilii CT.
255 KK 3HaiiimoB BiIOUTTS TEOPETHMYHUM MIAXiJ, 3TITHO 3 SKUM: HE MOXHA
pPO3IIMPIOBATH ICHYIOYE IMOHSTTS MiJACTaBU KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 1
37I0YMHY AJIs TOrO, 00 BOHM He cynepeumnn Hopmam OcobnuBoi yactuan KK
1I0JI0 perjaMeHTallli 0COOJMBUX B3a€EMOBIJTHOCHH Y TaK 3BAHOMY 3JIOYMHHOMY
CBITI; CTAaTyC «3JIO/I1M y 3aKOHI» K MeBHA crieln(ivyHa 03HAKA, 1[0 OXOIUTIOETHCS
YMUCJIOM BCIX CIiBy4acHUKIB, de lege ferenda moxke OyTu mOKIaieHO B OCHOBY
BU3HAUCHHS CIELIAIbHOrO Cy0’€KTa SK O3HAaKu KBadi(hiKOBAHOTO CKJIATy
3nounny y ct. 255 KK [10, ¢. 373]. lo ciioBa, cTaBiIeHHS pOCINCHKUX HAYKOBIIIB
no cr.210.1 KK PO, sxa noumnaroun 3 1 xBitHa 2019 p. mepenbauae
BIIMOBIAAJIBHICTE 3a 3alHATTA OCOOOI0 BHIIOIO CTAHOBHIA B 3JIOYMHHIN
lepapxii, € JlaMeTpaibHO MPOTHIICKHUM. SKIIO YacTHHA JAOCTITHUKIB 3arajom
MO3UTUBHO OI[IHIOE TaKy 3aKoHOAaB4y HoBeny [11, c. 11-16; 12, c. 465-476, 13,
c. 81-85], Ta ymMmango IHIIMX aBTOPIB, BUXOASYM 3 TOTO, IO 3rajaHOIO
KPUMIHAJIBHO-TIPABOBOIO 3a00pPOHOI0 3aIlIPOBA/KEHO BIANOBIAAIBHICT HE 3a
CYCIUJIbHO HeOe3NeuyHe TisHHSA, a 3a HEeNPUUHATHY IS Jep’KaBU BJIACTHBICTD
ocoOu, nponoHyTh BUKIOYUTH cT. 210.1 13 KK PO [14, c. 34-44; 15, c. 41;
16, c. 725, 728-729].

Ha mincrasi 3akony Big 4 yepsHs 2020 p. KK 6yno, 30kpema, 10MOBHEHO
cT. 255', siKa BCTAHOBIIOE BiMOBINANBHICTH 33 YMHCHE BCTAHOBJICHHS a00
NOIIUPEHHS B CYCHUIBCTBI 3JIOYMHHOTO BIUIMBY 3a BIJACYTHOCTI O3HAK,
3a3Ha4eHUX y 4. 5 cT. 255 mporo Koxaekcy. [Ipu 1ibomy 17151 iHKpUMiHYBaHHS 4. 5
cT. 255 KK ciin BcTaHOBUTH 03HAKH, 3a3HaueHi y cr. 255' KK. HeMOKIUBicCTb
OJIHOYACHOT'O TMPUTATHEHHS A0 KPUMIHAJIBHOI BIJANOBIJAJIBHOCTI CYyO’ €KTIB
3JI04MHHOTO BIUTMBY 3a JBOMa 3abopoHamu (cT. 255 i cr. 255' KK) 06ymoBneHa
nosokeHHsIM 4. 3 cr. 2 KK, BIZOOBIAHO A0 SKHX HIXTO HE MOXe OyTH
OPUTATHEHUM 0 KPUMIHAJIBHOI BIAMOBIMAJILHOCTI 3a OJHE 1 T€ came
KpUMIHAJIbHE MPABOMOPYIICHHS OUIbIlIe OJHOTO pa3y (B HAIIOMY BHUITQJIKy 3a
YMHUCHE BCTAHOBJICHHS a00 TOIIMPEHHS 3JIOYMHHOTO BIUIMBY). BifCyTHICTH
03HaK, 3a3HA4YeHMX y 4. 5 cT. 255 KK, i3 mormsixy iHKpuMiHyBaHHS CT. CT. 255’
KK o3nauae, mo ocoba, sika yMHUCHO BCTAaHOBIIOBaJia a00 MOIIMpIOBaiIa
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3JIOYMHHUN BIUIMB, HE CTBOpIOBaJIa 3JI0YMHHOI OpraHizaiii, 3JI0YWHHOI
CHOUIBHOTH, HE KepyBaja 3JOYMHHOIO OpraHi3ami€lo, ii CTPYKTYpPHHUMH
YaCTHHAMH, 3JJOYMHHOIO CIJILHOTOIO, HEe Opasia yJacTi y 3JI0YMHHIM opraHizarii.

LrocTpyroun cBO¥O Te3y Mpo Te, 1mo 3akoH Bij 4 yepsHA 2020 p. MICTHTH
HU3KY TOJIOKEHb, SIKI Cylepedarh MNPUHLUNAM OPUAMYHOT BU3HAYEHOCTI 1
OPOMOPIIAHOCTI, a OTXe, MOXe OyTH BHU3HAHMNA HEKOHCTHUTYIIHHUM,
M. XaBpOHIOK MOJCIIOE TaKy CHUTYyalito. byab-skuii 0e3XaThbKO, SKHI
KOPHUCTYETBCS TIOBArol0 y CBOEMY JIBOP1 cepel IHIIMX Oe3XaThKiB 1 MiI0ypHUThH
OJIHOTO 3 HUX JI0 3JICHOTO YXWJIEHHS BiJ| CIJIaTH aJIMEHTIB, BUMHUTH 3JIOUHH,
kapanuit 3a 4. 1 cr. 255" KK [17]. V 1bOMy  KOHTEKCTI BKA3yeThCs Ha
MOJKIHBICTb PO3IMOYATH KpHUMiHANbHE NpoBamkeHHs 3a 255' KK mono:
NUChMEHHHKA, sIKUM HamucaB npo PoOin ['yna, amke 1me MoXHA PO3yMITH SIK
MOCUJICHHS Ta MOUIMPEHHS 3JI0YMHHOTO BIUIUBY, OCOOJIMBO SIKIO NPUXUIBHUKH
TBOPY OOMPATUMYTh TaKy > MOJENb MOBEIIHKH; akTopa (QuIbMy, SKUH Yepes
CBOI OCOOMCTI SAKOCTI 1 MOXIIMBOCTI TaK JOCKOHAJIO Ta MPaBAMBO 3irpaB
KepiBHUKA 3JIOYMHHOI OpraHizamii, III0 THM CaMHM 3JIMCHUB BIUIMB Ha
CBIJIOMICTb OCOOM, CXWJIMBIINM 1i 7O BUMHEHHS TSDKKHMX 3J04MHIB [6; 18; 19].
3aMIIaeThCA  CHOMAIBATUCh  HA  MpOQeCiHICT, 1 3J0pPOBUM  TIy3]
MPaBO3acTOCYBayiB, a BIATaK Ha Te, 110 OKpeclieHl (HaJyMaHi?) MPOTHO3U HE
CTaHYTh PEaJbHICTIO, & TOMY 10 BHMAJKIB (30KpeMa, 3aco0aMu MHUCTEITBA)
poManTH3alii i repoizauil kpuMiHameHOi CcyOKymbTypH cr. 255' KK He
3acTocoByBaTUMeEThCs. [lpuHaiiMHI 1O Takoi OyMKH CXWIS€ ICHyHOuUa Ha
ChOTOJIHI TMpaKTUKa CKJIAJaHHS 1 BPYYEHHS MOBLAOMIIEHb MPO MIA03PY 3a CT.
255" KK [20].

BucHoBku. Buine po3risHyTI JMIlIE€ OKpeMl KpHMiHaJIbHO-IIPABOBI
HOBEJHM, 3ampoBakeHi 3akoHoMm Big 4 uepBHa 2020 p. Omnak, HaBITH 13
3alpOMOHOBAHOTO CTUCIOTO aHali3y 3pO3yMUNIO, 10 HOBI HOpPMAaTHBHI
MOJIOKEHHS, CHOPSIMOBaHI Ha TMPOTUIIIO CYO’€KTaM, SKI 3aiiMaloTh BUIIIE
CTAaHOBHIIIE y 3JI0YMHHIN 1€papxii, € CKIaJHUMH JJIsi 3aCTOCYBaHHS, YaCTKOBO
HEOJHO3HAYHUMHM 1 JUCKycCliHMMH. He3Bakaroum Ha 1€, po3risiAyBaHl HOBEJIH
3arajoM MaroTh (TOBMHHI MaTH) TO3UTUBHUN €(eKT, a/yke BOHH MepeadadaroTh
€JIEMEHTH BIUIMBY Ha JIAEpPIB 3JI0YMHHOTO CBITY, 30KpEMa YMOXKJIHUBIIIOKOThH
OPUTATHEHHS] 1X JI0 KPUMIHAJIBHOI BIAMOBIMAIBHOCTI 3a MPOSIBU COIIAIBHO
HETPUUHATHOT TOBEAIHKU. Y 4YEeproBUM pa3 MEPEKOHYEMOCh y TOMY, IO HE
MOke OyTH KpHUMIHAJIBHOTO 3aKOHY, B SIKOMY O BCl HOpMH Oyniu MmoOyAOBaHI 3
JOTPUMAHHSIM OMPISIHOT YITKOCT1 — 0€3 MeBHOT HEBU3HAYEHOCTI HE 001MTHCH. 3a
Takux OOCTaBUH OCOOJMBY 3HAuMMICTh HalOyBae mpodeciiiHe HayKOBO-
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npakTuuHe kKomeHTyBaHHA crateil KK, 3mineHux abo BKIIOYEHHX 10 LBOTO
Konekcy Ha mincrasi 3akony Bia 4 uepBHs 2020 p. Cnijg nam’sTaTd 1 po Te, 110
HaBITh SIKICHUH KpPUMIHAJIBHUN 3aKOH HE TapaHTye CIPaBeIJIUBOTO 1
BUBAXKEHOTO  MpaBo3acTocyBaHHS. bo  edeKkTuBHICTh  3aKOHOTBOPEHHS
BUMIPIOETBCS TIEpEAyCiM IPAaBO3aCTOCYBaHHSM: SKUM OU HE OYB 3aKOH, BIH
MOX€ OyTH CHOTBOPEHHUH MPAKTUKOIO MOro 3actocyBaHHs [21]. 3aBepmmmo x
Hallll MIpKyBaHHSI BUCIOBIIOBaHHIM KoHGyIliS: KOMM S MPUDKIDKAI B 4UyKY
KpaiHy, s HE 3amuTylo, AOOpl 4YM TOTaHl TYT 3aKOHM; 5 JIMIIE 3aMHUTYIO, YU
BUKOHYIOTbCSI BOHH.
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