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NMpunuHeHHs NpaBa Ha aniMeHTN Ha AUTUHY
Yy 3B’AA3KY 3 nepeAaHHAM npaBa BIacHOCTI
Ha 3eMefnbHYy AiNAHKY: Npobnemu Teopii Ta NPakTUKn

Po3aisiHymo npagosi acrnekmu npunuHeHHs rnpasa Ha animeHmu 05151 QUMUHU y
383Ky 3 nepedaHHAM ripasa enacHocmi Ha 3emesnbHy OinsHKy. [JosedeHo, wo Ons
3acmocysaHHsi cm. 190 CimeliHo20 KoOekcy YkpaiHu mompibHO epaxosysamu He
nuwe civelHe ma uusinbHe 3akoHo0ascmeo, adxe (0embcsi npo crneujanbHul
06’ekm, a came 3emeribHy OinsiHKY, @ makox 06’ekmu, po3malwiosaHi Ha 3eMerlbHil
OinsiHYj, nepeMilieHHs1 SIKUX € HeMoxnaueum 6e3 X 3HeyiHeHHs ma 3MiHU
rnpusHaveHHsi. 3a makux obcmasuH HeobxiOHO 3acmocysamu 3emeribHUl KOOeKC
YkpaiHu, skul eusHavyae ocobnusocmi 3emenibHOI GifIIHKU, 8UKOPUCMO8Y8aHOI 83aMiH
animeHmHoeo 30606 ’s3aHHs. ObrpyHmosaHo, wWo 3emernbHa OifisiHKa, siKy nepedaroms
y enacHicmb OUMUHU 83aMiH aniMeHmHo20 30608’s3aHHs, MosuHHa eidnosidamu
makum eumozam: fo-repuwe, 3Haxodumucsi 8 npusamHill enacHocmi ¢hiauyHoi ocobu,
sKka Mae Hamip nepedamu 3emersnibHy OiNsIHKY 83aMiH aniMeHmHo20 30608 ’a3aHHS; o-
Opyee, 3emeribHa dinsiHKa MoBUHHa Mamu Kadacmposuli Homep, wo, 32i0Ho 3i cm. 120
BemernbHo20 KoOekcy YkpaiHu, € icmomHoK ymMogot 0nsi yknaldeHHs 0o2o8opig 3
8i0UyKeHHs1 3emni; no-mpeme, wWodo 3emesnibHOI OifisiHKUu Mae b6ymu ecmaHoerieHa
iHGbopMaUisi Npo HasiBHi 0bMeXeHHSs 8 ii suKkopucmaHHi Ui ObMsIKeHHs npas Ha Hel; ro-
yemeepme, HeobxiOHO mamu iHhopmauito Mpo «rpudamHicmby 3eMeribHOI OiNsHKU;
rno-n’ssime, 0608’3K080K0 € HasBHICMb epPOWO0BOI OUIHKU 3eMerlbHOI  OinsiHKU.
Cxapakmepu3osaHo nopsidoK ykraOeHHs ma pearnizauito 002080py MPO MPUMUHEHHS
npaea Ha aniMeHmu Ha OUMUHy y 38’513Ky 3 OMpPUMAaHHSAM rpaea eracHocmi Ha
3emnio. 3a3HayeHo, W0 yknadaHHS makozo 002080py MOXHa 88axamu PU3UKO8UM
yepes3 rnpakmuy4Hy CKIadHICMb GU3HAYEHHS Cri88IOHOWEHHS 8apmocmi 3eMesibHOI
OinsiHKU ma 3aeanbHOi cymMu animMeHmie Ha OUMUHY, NPaso Ha OMPUMAaHHS SIKUX
MpuUnNuUHEMbCST y 38’A3KYy 3 yknadeHHSM makozo 002080py. 3a pesynbmamamu
aHanizy asmop 0o8o0umb, WO MnpakmuyHi rpobnemu, sKi euHUKaromb Mid 4Yac
yknadeHHs1 002080py MPUNUHEHHSI rnpaea Ha aniMeHmu 0nsi OUMUHU y 383Ky 3
rnepedaHHAM rpasa 8/1aCHOCMI Ha HepyxoMe MauHo (3emeribHy OifisiHKY), 0bymoseHi
Hedonikamu 3akoHodascmea YKpaiHu, momy rporoHye wisixu ix modonaHHs.

KnroyoBi cnoBa: aniMeHT; AUTUHA; JOroBip; NPUNUHEHHS; 3eMenbHa AinsHKa;
npaBo BNACHOCTI; yTPUMaHHS AUTUHMN.

MocTtaHoBKa npo6nemun. OgHum 3 060B’A3KIB HaTbKiB, 3rigHO 3
YMHHMM 3aKOHOAaBCTBOM YKpaiHW, € mMaTepiarnbHe YTPUMaHHS
JUTUHU, TOOTO 3abe3nedyeHHs i neBHMMK Bnaramu, aki HeobxigHi ans
3abe3neyvyeHHs HanexHoro piBHA XuTTd. BignoeigHo po cr. 51
KoHctuTyuii Ykpaiim [1] T1a c1.180 CimenHoro kopekcy (CK)
Ykpainu [3], Ha 6aTbkiB NoknageHo 060B'A30K YTPMMYBaTU CBOIX AiTen
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[0 [OCArHEeHHS HUMW MNOBHOMITTS. 3akoH YkpaiHu «[1po OXOpOoHYy
OWTUHCTBaA» BM3Ha4dae, WO AMTMHA — Le ocoba, sika He gocsarna Biky
18-t pokiB (MOBHONMITTHA), SIKLIO BOHA paHille He Habyna npas
NoBHOMITHLOI 0cobu [4]. Tomy 060B’I30K BaTbKiB yTpUMyBaTN AUTUHY
He Moxe ByTV NPUNUHEHWUI Hi B pasi po3ipBaHHSA WIoOy, Hi BHAcNiAoK
OKPEMOro MeLUKaHHS1 0QHOro 3 6aTbkiB 3 AUTUHOL; BiH 30epiraeTbes i
B pa3i no36aBneHHsa 6aTbKiBCbKMX NMpaB.

3a 3aranbHUM MnpaBuroOM 0aTbKM BUKOHYIOTb CBilA 0DOB’A30K
Wwoao yTpuMaHHa OuTMHM B OoOpOBINbHOMY  MOpSAOKy: 3a
JOMOBJEHICTIO CTOPIH, LWNAXOM YKNageHHA AOroBopy Mnpo cnnaty
aniMeHTIiB, y sikoMy OOYMOBNIOOTbL YCi MUTAHHS LWOAO PO3Mipy,
CTPOKIB i MOpsOKy cnnaTtu aniMeHTiB, nepepaxyBaHHS O04AaTKOBUX
BUTPAT TOWO. Y pasi HEBMKOHAHHS MMATHUKOM aniMeHTiB Takoro
[OroBOpy 3acTOCOBYIOTb MO3acydoBe MPUMYCOBE BUKOHAHHA — Yy
Oe3cnipHOMY MOPSAKY Ha MNiAcTaBi BUKOHABYOro MpUNUCy HoTapiyca.
Y pasi X HeOoCArHeHHs MK OaTbkamu 3roau LWoAO0 YTPUMAaHHS
OUTUHU aniMEeHTU CTAryKTb Y NMPMMYCOBOMY MOPSIAKY 3a PilUEHHAM
cyny 3 NPUCYIPKEHHAM KOLUTIB HA YTPUMaHHS AUTUHN — aniMEHTIB.

BopgHouac, BianosiaHo Ao nonoxeHb cT. 190 CK YkpaiHu, Ton 3
OaTbKiB, i3 KMM Mellkae AUTUHA, | TOW 3 OaTbKiB, XTO MpOXUBae
OKPEMO Big Hel, 3 O03BOJy OpraHy OmMiku Ta MiKNyBaHHA MOXYTb
YKNacTu OOroBip NpPO NPUNUHEHHS NpaBa Ha aniMeHTV Ans AUTUHKU Y
3B'A3Ky 3 nepedaHHsM MpaBa BIacCHOCTIi Ha HepyxomMe MalHOo
(kuTnoBur OyOMHOK, KBAPTUPY, 3eMernbHYy AiNsHKY TOLLO); Takui
OOroBip yknagawTb Y NMMCbMOBIN popMi N HOTapiansHO NOCBIAYYHOTh.

CypoBa npakTuka posrnsgy cnpas, MOB’A3aHUX 3 yKNageHHs M
OO0roBopy Npo MPUMUHEHHS NpaBa Ha aniMeHTU Ha OUTUHY, € OOCUTb
MOLLMPEHOD, NPOTe BOHA CTOCYETbCH MEPEBaXHO nepefdaHHs Ha
KOPUCTb AUTUMHM YU OUTUHI KBapTUPWU B3aMiH MPUNUHEHHS BUMOT 3a
aniMeHTamun. 3a JaHUMKU MalXe He BUKOPWUCTOBYIOTb JOroBip Mpo
MPUMWHEHHS NpaBa Ha aniMeHTW Ha OUTWHY B3aMiH nepefaHHst y
BNacHiCTb 3emenbHOol AinsHkW. OfHIiel 3 MPUYMH UbOrO0 € He
C(POpMOBaHICTb PUHKY 3eMi CiflbCbKOrocnoapcbKoro npu3HadYeHHs
Ta MopaTopii Ha 3eMnto.

AHani3 ocTaHHix pocnigkeHb | ny6nikauwin. Acnektu
NPUNWHEHHST NpaBa Ha aniMeHTU Ha OUTUHY Yepe3 HabyTTa Het y
BMNACHICTb HEPYXOMOro ManHa OOCifKyBanu BiTYM3HSHI HayKOBL B
ranysi UMBINbHOrO Ta cimenHoro npasa, 3okpema: |. B. XXuniHkoBa,
P. A. MangaHnuk, B. O. PoasroH, P. I. TawsH, C. A. dypca,
€. 1. dypcata iH. 3acagn nepedaHHA 3eMenbHOI  LiNSHKN Y
BMAcCHICTb y NOPSIAKY MoralleHHs aniMeHTHoro 3060B’si3aHHsA OaTbka
(maTepi) WOOO OUTUHWM PO3rMSHYTO )parMeHTapHO, BUKMOYHO B
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po3pi3i CyMikHOI TemaTuku; npobriema goci He Oyna npegmMeTom
cnewianbHOro AOCHIAKEHHS.

MeTta uiei nybnikauii — BM3HauUMTM OCOBNUBOCTI 3eMeNbHOI
OiNsHKN 9K oB6’ekTa OOroBOpy NPUMNMHEHHSI NpaBa Ha aniMeHTu Ha
OVUTWHY Y 3B’A3KYy 3 HabyTTAM npaBa BNacHOCTi HA HEpyXoMe MamHo,
BUSBUTU npobrnemu 3akoHOA4aBCTBA Ta 3anponoHyBaTW LUASAXU iX
noaonaHHs.

Buknag ocHoBHoro matepiany. 3aranom TepMiH «aniMeHTu»
(naT. alimentum — xapui, YTpPMMaHHsl) O3Hayae KOWTW, HadaHi y
BM3HAYEHUX 3aKOHOM BUMNaZKax OAHNMM 0cobaMmn Ha YTPUMaHHS iHLLINX,
AKki noTpebyloTb martepianbHoi gonomorn [5, c¢. 96]. CnoBHukoBa
AediHilis TepMiHa «yTpMMaHHsi» nepenbavae, WO Ue KOWTWM W iHLWi
3acobu, sKi BUaaoTb KOMYCb ANst 3a0e3neYeHHs! iCHyBaHHS.

Br3HayeHHs1 MOHATTS «amniMeHTU» B YMHHOMY 3aKOHOAaBCTBI
YKpaiHu Hemae. YnepLue Ha 3akoHO4aB4YOMY PiBHI TEPMIH «aniMeHTn»
Oyno BukopucTtaHo B Koaekci 3akoHiB Npo ciM’to, oniky, Wb i aktu
rpomagsiHcbkoro crtany YkpaiHcobkoi PCP Big 30 TpaBHa 1926 poky,
po3gin 4 sikoro mMaB Ha3By «CTArHEHHS YTpMMaHHsA (aniveHTiB) 3
UneHiB CiNbCbKOro rocnogapcrea (aBopy)». TOBTO 3akoHOAaBeLb
OTOTOXHIOBAB NPaBOBi KAaTEropii «yTPUMaHHSI» N «aniMmeHTun».

Y CK YkpaiHu TepMiHM «yTPUMaHHSI» N «aniMeHTU» TaKoX
BMKOPUCTaHO SIK piBHO3Ha4Hi (Hanpwknag, y cT. 75, 78, 181, 182), Taki,
LLIO MaloTb OOHaKOBUI 3MICT, — Lie 3acobu Ans iCHyBaHHS yreHa cim'i.

Y [OKTPWHI ciMelHoro npaBa OOCTOWITb Pi3Hi AYMKU LIOAO
3iCTaBNEeHHs IPUANYHUX KaTeropin «yTpuMaHHA» Ta «aniMeHTu». Tak,
J1. B. Kpacuubka BBaxae, Lo TEPMiH «aniMeHTU» Cnif 3acTocoByBaTy,
Konu nepepbavyeHo MNpMMycoBe BUKOHAHHA OOOB’A3KY (aniMeHTHI
3060B’A3aHHsA). HaTtomicTb [O06poBinbHE BUKOHAHHS 0OOB’A3KY 3
Jornsgy 3a OUTUHOK — Le «YTPUMaHHSI». Taky no3uuito He MoXHa
BBaXXaTh nNpaBuibHOW, ockinbkn CK YkpaiHm BuM3Havae, wo cnnata
aniMeHTiB MOXNMBa He nuwie 3a pilleHHaM Ccyay, a 1 LUIAXOM
YKrafleHHss JOoroBopy Mpo cnnaTy aniMeHTiB Ha AauTuHy (cT. 189).
Ha npotueary ubomy M. 1. BopoHOB, Hanpuknag, CTBepOXye, LWO
aniMeHTn — Le MNeBHi KOLWTK UifNboBOro NpusHadeHHs, LWo Hagae Ha
nigctaBi 3akoHy aniMeHTHo3000B’A3aHa ocoba (ognH 3 GaTbkiB)
ynpaBoOMOYEHi 0cobi (iHWwoMy 3 6aTbkiB Ha KOPUCTb AWUTUHM), BOHU
MOXYTb OyTU sIK AOOPOBINBHUMU, TaK i IPUMYCOBUMMN.

Mwu nogingemo nornsan TUX HAYKOBLIB, SIKi BBaXaloTb, LWO
MOHATTA «aniMeHTU» N KYTPUMAHHA» HEe € TOTOXHUMMU | MaloTb pi3He
CMUCITIOBE HABAHTAXEHHHA. YTPUMaHHS € LWMpWMUM 33 3MICTOM,
CKNaZloBOO MOro € aniMeHTu — cyma, siky NOBMHEH BuUMNnadvysBaTu
oavH 3 6aTtbkiB, WO MELWKae OKPeMO Big AWUTUMHU, YTPMMaHHS
OXOMMME aniMeHTu 1 iHWi BUTpaTu Ha AuTuHy [6, c. 88—90].
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MonoxeHHsa CK YkpaiHn [O3BONSATb MPUNUHUTKA MNPaBO Ha
aniMeHT! Ha OUTWHY 3a OJHI€ET 3 TakNX YMOB:

1) akwo auntMHa gocdrna  noBHomiTTa. Logo noBHOMITHBOI
OWTUHK, sika HaB4YaETbCs, MPaBO Ha aniMeHTU MPUMNUHSAKTL Micns
DOCSITHEHHS HEO ABaJUATU TPbOX POKIB;

2) AKWO Aoxi4 OWTUHW 3HAYHO MepeBuLLyE [O0XiO KOXHOro 3
BaTbkiB i LinkoM 3abesnevye ii noTpedu (cT. 188 CK Ykpainu);

3) y 3B’A3Ky 3 HAabyTTAM ANTMHOI NpaBa BNIACHOCTI HA HEpPYXOMe
ManHo (nuwe 3a 3rogoto BGaTbKiB Ha YKNageHHA Takoro LOroBopy)
(cT. 190 CK Ykpainm).

Y opnandHii JOKTPUHI pagsiHCLKOI Aobu npeBantoBana AyMKa,
3rigHO 3 sIKOW 3000B’A3aHHA WOAO0 aniMeHTIB He MOXyTb OyTu
npegmeTom npasouuHy. [lpote CK VYkpaiHn nepepb6ayms
anbTepHaTUBHUA CMOCIO OTPUMAaHHSA OWTUHOK MaWHOBMX Onar —
AOroBip NPoO NPUMMHEHHS NpaBa Ha aniMeHTU Ha OUTWHY Y 3B’A3KY 3
nepefaHHAM npaBa BAcCHOCTI Ha Hepyxome ManHo. Lls Hopma
A03BOMSE yKNacTu AOroBip, BiAMOBIAHO OO SKOrO NMEBHE Hepyxome
MaWHO NepeaaeTbecsi B3aMiH 000B’A3Ky cnniavyBaTty aniMeHTu.

3rigHo 3i cT. 190 CK Ykpainu, oanH 3 6aTbKiB, 3 SKUM NPOXMBAE
OWUTUHA, i To 3 BaTbKiB, XTO MELUKae oKpeMo Big Hei, 3 gossony
opraHy OnikM Ta MiKNyBaHHA MOXYTb YKnacTu AOroBip npo
NPUNUHEHHA NpaBa Ha aniMeHTN Ha OUTUHY Y 3B’A3KY 3 nepefaHHaM
npaBa BIlacHOCTi Ha HepyxomMe ManHo. ToGTO 3a UMM OOroBOPOM
BinOyBaeTbCs He BiAMOBa BiA MpaBa Ha aniMeHTW, a 3MiHIETbCA
cnocid peanizauii UbOro npaea: OTPMMAHHA LiHHOrO MarHa
(HepyxomocTi), BapTiCTb SIKOro rnorailae aniMeHTHi 3000B’A3aHHA Ha
ManbyTHe. Toro 3 6aTbKiB, XTO € NMATHUKOM aniMeHTIB, 3BiNbHATb
Bil 000OB’A3KYy cnnavyyBaTu aniMeHTW Ha AOUTUHY Ha ManbyTHe,
yHacnigok Toro, Lo BiH nepeaae Ha ii KOpUcTb NpaBo BMACHOCTI Ha
Hepyxome ManHo. 3 ornsagy Ha yMOBW Takoro 4OroBopy, 3a3HauynuMmo,
WO MaKrHo, fKe nepenalTb B3aMiH aniMeHTHoro 3060B’A3aHHS,
NMOBMHHO OYyTW HagineHuMMm ocobNMBMMKM O3HAKaMuW Ta NpPaBOBUM
pexnmomMm — mae OyTm Hepyxomum i 6esnocepenHbO MOB’A3aHMM i3
33[10BOSIEHHSIM MaWHOBUX I[HTEPECiB OUTUHW (OTPUMAaHHA XuTna
Towo) abo 3abesneyyBaTM MaWHOBI iHTEpPeCcUM OUTUHM 4Yepes
OTPUMaHHSA NpUbyTKY.

BignosigHo go cr. 181 LK YkpaiHu, 0o Hepyxomoro MaviHa
Hanexatb 3eMernbHi OiNAHKM, a TakoxX O00’eKTW, po3TalloBaHi Ha
3eMerlbHIi  AinsiHUi, nepeMilleHHs SKUX € HeMoXnumBuM 06e3 ix
3HeUiHeHHSA Ta 3MiHM iX npuaHadveHHs. LIK YkpaiHm BusHadvae pisHi
BN HEPYXOMOro MawnHa: 3eMenbHi ainsHku (cT. 181), nianpremcTaa
AK €QUHUIA MariHoBMI komnnekc (cT. 191), xutnosi 6yanHkn, 6yaisni,
cnopyam (4. 2 ct. 331), kBapTupa (ct. 744), ByaiBna kanitanbHOro
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mmny (cT. 380 LK Ykpainn), cagmuba (ct. 381 LIK YkpaiHn); yci BoHM
MOXYTb OYyTM BMKOPWUCTaHI Mig Yac YyKNageHHs [OoroBopy Mpo
NPUMNMHEHHS NpaBa Ha aniMeHTU Ha AMTVHY Y 3B’AA3KY 3 HAabyTTAM NpaBa
BNacHOCTi Ha Hepyxome manHo. Ha nigctasi n. 1 cT. 190 CK YkpaiHn
3a3Ha4YMMO, Lo Nepenik HEPYXOMOro MamHa He € BUYEPHUM.

Omxe, oO’ekTOM [0OroBopy npo MOralleHHa aniMeHTHMX
3060B’s13aHb MOXe ByTu Byab-gKe HepyXoMe MavHO — K XWUTMO, TakK i
iHwa HepyxomicTb. CnywHo 3ayBaxye J1. B. Kpacuupbka, WO NeBHi
3eMerbHi JiNsHKN, HEXUTNOBI NPUMILLLEHHSA KOMEPLIMHOIo Xxapakrepy
MOXYTb MaTWl 3HAYHO BULLY Bifd XMUTMa BapTiCTb Y NEBHIN MiCLLEBOCTI,
O HadacCTb MOXNMBICTb OTPUMYBATU NPUBYTKN N BUKOPUCTOBYBATH
Li KOWTW B iHTEpecax anTnHu [6, c. 90].

3emenbHa X AinsHka sk 06’eKT Takoro JOroBopy, BiAMOBIAHO A0
4. 1 cT. 79 3emenbHoro kogekcy (3K) Ykpainu, — ue yactmHa 3emHoil
NMOBEPXHi 3 YCTAHOBNEHVMM MEXamu, NEBHUM MiCLEM po3TallyBaHHS,
BM3HAYEeHMM LWOAO Hei npaBamu [2]. BoHa cTae o6’ekTom npasa
BMAacHOCTi 3 MOMEHTY HafineHHs 11 iHAMBIAyanbHO BU3HAYEHVUMMU
O3HaKamW, siki BCTAHOBJSIEHI 3aKOHO4ABCTBOM.

Ocoba, ska mae 3060B’A3aHHA LLOAO ChnaTty aniMeHTiB, MOXe
nepegatM sk 3eMeflbHY [AinsHKy, Tak 1 O0’ekTW, sAKi Ha Hin
3HAXOAATbLCA, Hanpuknag, rocnogapcbki Gyaisni (rapax Towo), Wwo
HaBpsaA4 4uM BignosigaTuMe iHTepecaMm AuTuHW. Kpim TOro, Mix
3eMenbHOK [iNAHKOK Ta po3TalloBaHO Ha Hin  byaisneto
3aKOHOAAaB40 3akpinneHun TiCHUA NpaBoOBUIA 3B’A30K. BianosigaHo oo
cT. 120 3K Ykpaiun, oo ocobu, ska Habyna npaBa BMACHOCTI Ha
KUTNOBUIA  OyAuHOK (KpiM  ©araTtokBapTupHoro), Oyapienio  abo
crnopyay, nepexoouTb MpaBO BIIACHOCTI, NMPaBO KOPUCTYBAHHA Ha
3eMenbHY AiNsHKY, Ha SKili BOHM po3MilleHi, 6e3 3MiHu ii LinboBoro
npusHadeHHss B 00cA3i Ta Ha yMoOBax, YCTaHOBNEHWUX Ans
nonepegHbLOro  3emneBnacHuka  (3emnekopuctyBada). [lpote
3a3Haummo, wWo Hi 3K YkpaiHu, Hi UK YkpaiHn He MiCTaTb BUMOT, siKi
BM3Ha4yanm 6, Aka came 3emenbHa finsiHka Moxe OyTn nepefaHa Ha
KOPUCTb OUTUHW B3aMiH MPUNWHEHHS aniMeHTHOro 3000B’si3aHHA.
Y TakoMy BUNagky iCTOTHUMM yMOBaMM OOrMOBOPY NPO MPUMUHEHHS
aniMeHTHMX 3060B’s13aHb NOBUHHI ByTY BU3HaHI cepes iHLWOoro po3mip
i KaOacTPOBUN HOMEP 3EMESTbHOT LiNSAHKN.

XapaKkTepucTuKM 3eMeNbHOT AiNSAHKM MatoTb BignosigaTtn MeTi Ta
CNpusTU peanisauii Takoro AoroBopy. TOMy, Ha Hawy AYMKY,
3emMenbHa [JinsHKa, SKy nepefalTb Yy BMACHICTb OUTWHM B3aMiH
aniMeHTHoro 3060B’sA3aHHS, NOBMHHA: No-nepLie, 6yt y NpuBaTHIN
BMacHOCTI Pi3n4HOi ocobu, sika Mae Hamip nepegatu 3eMeribHYy
[iNsHKY B3aMiH aniMeHTHOro 3000B’sA3aHHA. 3eMenbHy LOinsHKy, WO
HanexuTb 0cobi Ha npasi MOCTIAHOIO 3eMSIEKOPUCTYBAHHS, He

150



ISSN 2410-3594. Naukovij visnik Nacional’noi akademii vnutrisnih sprav. 2018. Ne 4 (109)
Haykoeuti sicHuk HaujoHarnbHoI akademii HympiluHix cripas

MOXHa nepedaBaTh, OCKIIbKM BOHA He Mignsirae  Big4Yy)XXEHHHO.
Cyb6’ektn, siki He 3a3HadveHi B cT. 92 3K YkpaiHu, ane MaloTb 3eMenbHi
Haginn B MOCTIHOMY KOPUCTYBaHHi, MOBWHHI nepeodopMnUTM Take
npaBo Ha NpaBo BNacHOCTi abo NpaBo KOPUCTYBaHHSA (OpPeHaW).

Ha nigTBepmXeHHA npaBa npuBaTHOI BSIACHOCTI Ha 3emrito
ocoba NoBUHHA HagaTu Taki JOKYMEHTHU:

— AepXXaBHMIN aKkT Ha NpaBO NPUBATHOI BMIACHOCTI Ha 3eMIii0 Ta
AepXXaBHUI aKT Ha MpaBO BMACHOCTI Ha 3eMnio abo X AepXaBHUN
aKT Ha MpaBO BMACHOCTI Ha 3eMenbHYy AINAHKY (BUAAHUA BNACHUKY
0o 1 ciuHs 2013 p.);

— CBiJOUTBO MPO MNpaBO BRACHOCTI Ha 3eMsl0 4Yu BUTAT 3
[lepxaBHOro peecTpy peyYoBMX MpaB Ha HepyxoMe MawmHO Mpo
peecTpauilo npasa BriacHOCTi Ha 3eMno (ki opopmmtoTb nicns
1 ciyHa 2013 p.).

BignosigHo oo nonoxeHb 3K YKpaiHu, 3emernbHa AinsHka Moxe
3HaxoOMUTUCA B CMiNbHI BNACHOCTI, 3 BU3HAYEHHSIM YacTokK (cninbHa
YyacTkoBa) abo 6e3 B1U3Ha4YeHHs YacToK (ChinbHa CyMiCHa BMacHICTb).
[orosip Npo NpUNWUHEHHSA NpaBa Ha aniMEHTU Ha OUTUHY Y 3B’SI3KY
3 nepefaHHsIM MpaBa BrACHOCTI Ha 3eMerbHY AiNsHKYy Moxe 6yTu
yKNageHuM nuilie Ha ocobucTy npuBaTHY BMNACHICTb; HE MOXe ByTu
nepegaHa 3emMenbHa [insHka, sika € 06’eKTOM CnifbHOI BNACHOCTiI.

Mo-gpyre, OinsHKa MNOBMHHA MaTW KagaCcTPOBUM HOMeEp, WO,
3rigHo 3i ¢T. 120 3K YkpaiHn, € icTOTHO YyMOBOW ANdA yKnaaeHHs
[OroBopiB 3 BiAYy)XeHHs1 3emni. Tak, 3okpema, 3K YkpaiHu MiCTUTb
CT. 79 «®dopmyBaHHSI 3eMenbHOI AiNsgHKM 9K 00’ekTa LMBINbHUX
npas», BiANOBIAHO A0 SKOI BCi 3eMerbHi OiNSHKA B MexXax Teputopii
YKkpaiHu nopinsawTs Ha cdopmoBaHi Ta HecdopmoBaHi. 3emMenbHy
OiNsHKY BBaXkaloTb CHOPMOBAHOK 3 MOMEHTY MPUCBOEHHA i1
KagacTpoBoro Homepa. Hatomicte HecdopMoBaHi 3eMenbHi AiNsHKM
€ BUNYYEHUMW i3 LUMBINbHOrO 0OIry A0 MPUCBOEHHSA Takil AiNAHLI
KagacTpoBOro Homepa Ta ii peecTtpadii. [lepxxaBHi akTu, siki BUOaHi
no 2003 poky, He mMaloTb KagacTpoBMX HOMEPIB, NPOTE € AiINCHUMM.
Y TakoMy BMNaaKy BrACHWKY NOTPIOGHO ochopMmUTM KagacTpoBUN HOMEDP
ONs 3eMerbHOI AINSHKX ANnst NoAanbLIOro po3nopsimyKeHHS! Heto.

Mo-TpeTe, WOAO 3eMenbHOoi AiNsgHkM mMae OyTu BCTAHOBMEHO
iHdbopmaLito Npo HasiBHi 0OMeXeHHSs B ii BUKOPUCTaHHI 1 0BTSDKEHHS
npaB Ha Hel, OcKinbkn, BignosigHo go 4. 2 cT. 110 3K YkpaiHu,
nepexig npaBa BNAcHOCTI Ha 3eMmenbHy AINAHKY He NpunuHAae
BCTAHOBIIEHMX OOMeXeHb 4Un 00TskeHb. Cneuudpika 3eMenbHUX
NPaBoOBIAHOCWMH MONArae B iCHYBaHHi 3HAYHOI KiNbKOCTI OBMEXEHb
npaB BIIACHUKIB 3eMeNbHOI AinsHKkW. 30kpema, 3aKkoHO4aBCTBO
nepepbavae Taki obMexeHHs: 1) BU3HAYEHE LiNbOBE MPU3HAYEHHS;
2) BU3HAYEHUIN PEXUM BUKOPUCTAHHS; 3) HAasdABHI 3eMenbHi CepBiTyTY;
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4) ekonoriyHi, caHiTapHi W iHWi BMMOrM LWOAO BWKOPUCTaHHSA W
OXOPOHU 3eMenb (0OMEXEHHST).

BurkopucTaHHA 3eMenbHOI AiNsHKU 3a LinbOBMM MPU3HAYEHHAM —
odHa 3 OCHOBHMX BMMOr 3akoHogaBcTBa. Y cT.19 3K Ykpainuu
HaBedeHo knacudikauilo 3emenb YKpaiHu, 3a skoto disnyHi ocobu
MOXYTb MaTu B NPMBATHIN BNACHOCTI 3eMerbHi AiNSHKM XUTNOBOI Ta
rpomMaacbKol 3abynosu; nNpUpoaHO-3anoBigHOro doHay;
0340pPOBYOro NpU3HAYEHHS; peKkpeauinHOro NpuaHavYeHHs; iCTOpUKo-
KyNbTYpPHOrO  MPU3HAYEHHs; NiCOrocnoAapCbKoro  NPuU3HaYeHHs;
BOOHOro boHAy; MPOMWUCIOBOCTI; TPAHCNOPTY; 3B’A3KY; €HepreTukn
Ta CinbCbKOrocnoapcbkoro npru3HavyeHHs (ans BegeHHa ocobmucToro
CEensiHCbLKOro rocnogapctBa, CafiBHULTBA, 3eMerbHi OiNsHKW, Lo
HanexaTb rpomagsHam (4neHam depmMepcbKoro rocrnogapcTaa)
Ha npasi npuBaTHOI B1ACHOCTI, BeOEHHS TOBapHOro
CinbCbKorocnogapcbkoro BUpobHuuTBa). To6To B pasi nepeaaHHsA Ha
KOPUCTb OUTUHW 3eMenbHOI AiNAHKW B3aMiH aniMeHTHOro 3060B’A3aHHs
TOM 3 BGaTbKiB, 3 AKMM MELUKae ANTUHA, MOBMHEH ypaxyBaTW XapakTep
kaTeropii 3emernb, OCKiNbkW, BignosiaHO Ao 3akoHy YkpaiHn «[po
3eMneycTpiiy, 3emenbHa [AinsHka Mae BUMKOPUCTOBYBATUCA 3a
NpM3HaYeHHsIM Ha MiacTaBi JOKYMEHTALii i3 3eMNeycTpoto.

KoxxHa kaTeropis 3emenb Mae BriacHUMN cneuianbHuiA NpaBoBuii
pexum, TOOTO MNeBHi NpaBwuna BUKOPUCTaHHA 3emni. Y pasi
nepegaHHs OWTUHI NpaBa BNACHOCTI Ha 3eMnto (B3aMiH aniMeHTHMX
BMNNaT) HeoOXxigHO BpaxoByBaTW OOMEXeEHHS LOAO0 npaBa HabyTTA
3eMerbHOI [OiNsgHKW Yy BRAacHiCTb Ta OOMEeXeHHs wWoao npaea
BUKOPUCTAHHA 3eMenbHOl  AingHkM. Ha 3emenbHux  AainsHkax
nNpMBaTHOI BNACHOCTI MOXYTb ByTW BCTaHOBIEHI OXOPOHHI, 3aXMUCHI,
CaHiTapHi 3oHM. 3emni B 30Hax OCOOMMBOrO PEXUMY BMKOPUCTAHHS
He BuUny4YalwTb VY BrfACHUKIB, OAHAK Ha HUX, BIANOBIAHO [0
cT. 112-115 3K YkpaiHu, 3anpoBamXyloTb pexuM oOMexeHHst abo
MOBHOI 3a00POHN OKpeMMX BUAIB OiANbHOCTI 3 METOK rapaHTyBaHHSA
npMBaTHUX Ta NyOMiYHUX iHTEpPECIB.

He 3aBxgu Bignosigae iHTepecaM OUTUHW W YCTaHOBNEHHS
3eMeNbHOrO CEPBITYTY, SAKAA 3000B’A3ye BRacHUKa 3eMerbHOI
OiNsSHKM HagaBaTu iHWKMM ocobam MoXnuBicTb 6e3 1noro [o3sony
34iNcHIOBATM MEBHI Ail Ha 3emenbHin AingHui (BUkopucToByBaTtu i
Ansa npoisay, npoxoay, NpoknageHHA KOMyHiKaLin Towo).

Mo-yeTBEPTE, HEOOXIAHO MATK iHOPMaLi0 NPO «NPUOATHICTLY
3eMenbHoI ainsgHkn. BionosigHo oo 3akoHy YkpaiHm «[1po oxopony
3eMernby», 3 METOK BCTAHOBIEHHSA KPWUTEPIIB NPUAATHOCTI 3emenb
ONa iX BUKOPUCTAHHS 3a UINMbOBMM MPU3HAYEHHAM BU3HaA4alTb
HOpPMaTUBM rPaHNYHO JOMYCTUMOro 3abpyAHEHHs r'pyHTiB [7].
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MopylUeHHSA BNAacHMKOM OOOB’A3KIB LIOAO AOTPUMAaHHS BUMOT
3akoHogaBcTBa Npo oxopoHy goskinnsa (ct. 91 3K YkpaiHu) moxe
NPU3BecTU [0 3abpyaHEeHHs1 3eMerbHOI AinsiHKW. 3akoHoaaBelb Yy
cT. 167 3K YkpaiHu noB’a3ye cTaH 3emenb 3 piBHEM iX 3ab0pyaHEHHS
Hebe3neyHnmm peyoBMHaMU. ToMy B pasi HagaHHSA 3eMeNlbHUX
OINAHOK Yy KOPUCTYBaHHSA, BUIYYEHHS 3 rocnogapcbkoro obiry Ta
3MiHM XapakTepy W pexumy BUKOPUCTAHHS BPaxOBYKTb pPiBEHb
3abpygHeHHs  rpyHTiB [8]. [MepepmaHHa y BRacHiCTb  AUTUHMU
3abpyoHeHnx, [perpagoBaHMX UM  ManonpoayKTUBHUX — 3eMerlb
(cT. 171 3K Ykpainu), ski € He npuaaTHUMKU AN BUKOPUCTaHHSA 3a
LiNbOBMM MPU3HAYEHHSAM, HE Ma€ CEHCY, OCKINIbKM YHEMOXINUBUTb
OOCArHEHHA METW [O0roBopy NpO MepefaHHa Yy BRacHIiCTb Takoi
OiNsHKM B3aMiH MPUNUHEHHS aniMeHTHOro 3060B’A3aHHs.

OueBngHo, WO 3eMeflbHa AinsHka Moxe OyTM npegmeTom
OOroBOpy nuile 3a yMOBM, LLO i BUKOPUCTAHHS HagacTb MOXIMBICTb
3abe3nedyBaT MaNHOBI iIHTEPECK OUTUMHM (YHacnigok ii BUKOPUCTaHHS
abo oTpuMmaHHs OoxodiB Big BUKOpuCTaHHs). OTXe, y BRacHICTb
OUTUHM HEe MOXYTb OyTM nepepaHi 3emernbHi AinsgHKW, fKi MaloTb
pedekTn posTawlyBaHHS abo Heponiku SKOCTi 0b0’ekTa, 30Kpema,
3eMernbHi OingHKW, aKi BUNyYeHi i3 uuMBinbHoro obiry, 3abpyaHeHi,
pO3TaLlOBaHi B 30Hi CTUXINHOIO fMXa Y Ha aHEKCOBaHIN TepuTopii.

3 ornsgy Ha uen dakT, OouinbHO 3anpoBaguTy NPOBeOEeHHS
060B’A3KOBOI eKCNepTn3n 3eMenbHOI AiNsHKY, Ky 6yayTb nepegasatu
ONa OUTUHW Nig Yac yknageHHs OoroBopy Npo NpUNUHEHHS npasa Ha
aniMeHT B3amiH OTPMMaHHSI HEPYXOMOro ManHa.

Mo-n’'ATe, O0OOB’I3KOBOKD € HASsIBHICTb [POLUOBOI  OLiHKM
3eMenbHOi  AinsHkn. [powoBa oOuiHKA  3eMEeNnbHUX  OINSHOK,
BignosigHo 0o 3akoHy YkpaiHu «[1po ouiHKYy 3eMenb», 3anexHo Bif
Npu3HadeHHs Ta NOPsIAKY MPOBEAEHHS MOXe OyTu HOPMAaTUBHOM i
ekcnepTHoto [8]. Ona yknageHHs OOroBopy MPUNUHEHHS MpaBa Ha
aniMeHTn Ha OUTUHY y 3B’A3KY 3 MepedaHHsM fnpaBa BMACHOCTI Ha
3eMernbHY AINAHKY CriJ BUKOPUCTOBYBATU €KCNepTHY FPOLLOBY OLLHKY
3emMni. EkcnepTHY rpoLLIoBY OLHKY 3eMeribHUX AINAHOK i NpaB Ha HUX
NpoBoAsATb 3 METOK BM3HAYEHHS BapTocTi 06’ekTa ouiHku. Llen Bna
rPOLLOBOI  OLiHKM BWKOPUCTOBYHOTb ANSA  34INCHEHHA LUMBINBHMUX
NPaBOYMHIB LLIOAO0 3EMENbHNX AINIAHOK | NpaB Ha HUX.

BoagHouac yknageHHs Ta peanisauis 4oroBopy npo NpUNUHEHHS
npaeBa Ha aniMEeHTU Ha OUTUHY Yy 3B’A3KY 3 OTPUMAHHAM Mpasa
BTACHOCTI Ha 3eMIi0 BUMarawThb:

1) HasiBHOCTI cninbHOI 3rognM Mk 6aTtbkamMu OUTUHKM  LWOL0
yKnageHHs Bi4noBigHOro AOroBopy;

2) OTpMMaHHSA [03BONTy OpraHy oOfikm Ta MikyBaHHA Ha
BUMHEHHSI TAKOro I0roBopy;
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3) yknageHHs Ta HoTapianbHOro MOCBIAYEHHS OOroBOPY MNpo
MPUMWHEHHS NpaBa Ha aniMeHTM Ha AUTUHY B3aMiH OTPUMaHHSA
npasa BNacCHOCTi Ha 3eMerbHY OiNAHKY;

4) peecTpauii npaBa BRacHOCTi Ha HepyxomMe MawvHO W
OTPUMaHHA NiATBEPIKYIOYOro AOKYMeHTa — Butary 3 [epxasBHoro
peECTPy peyoBUX NpaB Ha HEPYXOME MarHO Ta iX 06TSXKEHb, Y AKOMY
3a3HayeHo, L0 BNAaCHMKOM 00’ekTa € AUTUHA.

Y npoueci npakTUYHOro 3acTOCyBaHHA MOMoOXeHb cT. 190
CK YkpaiHu noctae Hu3ka npobnem. Ha nigctasi aHanisy uiei Hopmu
MOXXHa CTBepKyBaTu, WO ANA NPUNUHEHHA NpaBa Ha aniMeHTn Ha
ONTUHY Yy 3B’A3KY 3 nepefaHHsiM npaBa BMacCHOCTI Ha Hepyxome
MalHO HeobxigHa 3roga obox OaTtbkiB, ockinbku CK YkpaiHu He
3a3Havae iHworo nopsaky [8].

3a HasABHOCTI 3rogm obox OaTbkiB Ha yKknageHHs 4OroBopy npo
MPUNWHEHHS MpaBa Ha aniMeHTM Ha AUTUMHY B3aMiH 3eMenbHOl
DINAHKM NAaTHUK aniMeHTiB MOBMHEH OTpMMaTKU LO3BiN opraHy oniku
Ta niknyBaHHs, 3rigHo 3 [NocTtaHoBot KabiHeTy MiHicTpiB YkpaiHu
«lMnTaHHA [isnNbHOCTI OpraHiB oOnikKM Ta MNikNyBaHHA, MOB’A3aHOI i3
3axMCTOM MnpaB AMTUHUY Big 24 BepecHs 2008 poky Ne 866, o 6yae
CTOCYBaTMUCS K OOUIMNbHOCTI YKNaAeHHsA Takoro JOroBopy, Tak i Moro
3MICTYy ¥ KOHKPETHMX YMOB [9].

CimeliHe 3akoHOOaBCTBO YKpaiHM BU3HA4ae, WO [O03BiN Ha
yKrageHHs1 Takoro 4OroBopy OTPMMYE MAaTHYK aniMeHTiB, TO6To Ton
3 0aTbkiB, SIKMA MeELUKAae OKpeMOo Big4 AUTUHM, abo TOW, 3 AKUM
npoxvesae pAuTuHa. [Ons  KWoro yknageHHa cnig  otpumartu
PO3MOpPAIKEHHA NPO HaJaHHA OO3BOMY Ha yKNageHHs JOroBopy npo
MPUMWHEHHS npaBa Ha aniMeHTn Ana AOWTMHU Yy 3B'A3KYy 3
OTPMMaHHAM MnpaBa BMacHOCTI HA Hepyxome MarHo. FAKwo nig vac
YKNaAeHHs Takoro JoroBopy He 6yno oTpMMaHO [03BiN opraHy Oniku
Ta NiKMyBaHHA, TakMn OOrosip € HikueMHuM (cT. 224 CK YkpaiHu).
Tomy NpuMNHATY 06’ EKTUBHE pilLeHHS WOoA0 YKNaaeHHs A0roBopy npo
NPUNWHEHHST MpaBa Ha aniMeHTU Ha OMTUHY B3aMiH HabyTTa npaea
BMAcHOCTI Ha 3eMenbHY AINAHKY CKMazHO, OCKiMbKW Ui OpraHn He
BMMarawTb iHopMalii Npo ekcnepTHY OuiHKy 3emMni Ta npo i
NpuUaaTHICTb 40 BUKOPUCTAHHS.

ToMmy BMMOry LWOAO NPUAATHOCTI 3EMENbHOI AiNAHKKW, SKY
nepegarwTb 3a TakMuM AOroBOpoM, Ta ii 0OOB’A3KOBOI €KCnepTHOI
OLiHKW, Ha Hawy OyMKy, mae 0yTn nepenbayeHo B CK YkpaiHu. Kpim
TOro, YKnafaHHs TaKoro [AOroBOPY MOXHA BBaXaTU PUSUKOBUM Y
3B’AA3KY 3 MPAKTMYHOK CKMafHICTIO BCTAHOBMNEHHS ChiBBiAHOLIEHHS
BapTOCTi 3eMenbHOI [AiNsHKM Ta 3aranbHOi CyMW aniMeHTiB Ha
ONTVHY, NPaBO Ha OTPUMAHHSA SIKUX NPUMNUHSETBCS Yepes YKNaaeHHs
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Takoro gorosopy. [JouinbHo, Wo6 nig Yac yknagaHHs 3as3HavyeHoro
[OroBopy BapTiCTb 3eMenbHOI AiNAHKA 1 IMOBIpHi goxogu Big il
BMKOPUCTaHHA Oynu NpuB’sidaHi 40 po3Mipy MPOXUTKOBOrO MiHIMyMYy
Ons AUTUHN BigNOBIAHOrO BiKy HA KOHKPETHUN PiK.

lMpoueaoypoo NPUNMHEHHA MpaBa Ha aniMeHTU Ha OUTUHY
LWIMASXOM OTPUMaHHS npaBa BMAaCHOCTI Ha 3eMeNnbHy [AiNsHKy €
yKIageHHs [OOroBopy, WOro noceigyeHHs Ta HabyTTa npasa
BNAcHOCTI. 3aKOH BMMarae OOTPUMaHHSA MUCbMOBOI POPMM LIbOTrO
JoroBopy 3 ODOB’A3KOBMM HOTapianbHUM MNOCBIAYEHHAM. 3rigHO 3
n. 4 ct. 55 3akoHy YkpaiHu «[lMpo HoTapiaT», NOCBigYEHHS OOrOBOPY
Npo MPUNUHEHHS aniMeHTIB Ha OWTUHY LWWNsAXoM HabyTTa npasa
BNAcHOCTI Ha 3emenbHy AiNAHKY NpoBOAATb 3a  Micuem
po3TallyBaHHs 3eMenbHOI AinsHkn abo 3a Micue3HaxXOmKeHHAM
OAHiel 3i cTopiH uboro npaBoudnHy. [locsigyytoun Len Oorosip,
HOTapiyC NOBMHEH BCTAaHOBUTY CMpaBXHE BONEBUSABMEHHS CTOPIH Ha
MNOro YyKnageHHs Ta nepeBipuTW, 4M Bignosigae 3MiCT LbOro
NpaBoYMHY BMMOram 3akoHy, TakoX nepeBipsie BiACyTHICTb 3a60poHM
BiAYyXeHHs1 abo apewTy ManHa, OOTSDKEHHS HEepyxoMOoro MaviHa
inoTeko 3a JAaHuMn [lepXaBHOrO pPEECTpy pPeYoBMX TMpaB Ha
Hepyxome MaKnHo. Taki [oroBopu noOCBigyYye HoTapiyc nicns
nepeBipKKn BiACYTHOCTI nogaTkoBoi 3actasu [10].

BucHoBKU. TakumM YMHOM, OCKINIbKM YMOBM [OroBOpPY MNpo
MPUMWHEHHS NpaBa Ha aniMeHTU Ha OUTUHY Y 3B’s13KY 3 NepeaaHHsM
npasa BMACHOCTI Ha 3eMenbHY [AiNgHKY He MOXYTb nopyllyBaTtu
npaea OUTWHW, 3eMenbHa AingHka moxe OyTn nepefaHa B3amiH
BMKOHAHHSI arniMeHTHOro 3000B’si3aHHA fvwe B pasi, AKWo Uus
AinsHKka 3a SKiICHUMKW XapakTepucTukamu 403Bonsie 3abesnevyBatu
MaWHOBI iIHTepecn AUTUHN Yepes3 rapaHToBaHe OTPUMaHHA Joxoay.

[orosip Npo NpuMnMHeHHs nNpaBa Ha arniMeHTU Ha OUTUHY B3aMiH
nepefaHHsa y BMacHICTb AUTUHU 3eMenbHOI AiNAHKM Ha npakTuui B
YKkpaiHi Mamke He BUKOPUCTOBYIOTb, OCKiMbKM 3HA4yHa KinbKiCTb
nUTaHb LWe noTpebye BUpieHHSA. [Onsa uboro HeobXiAHO MPUNHATK
Kinbka 3akoHogaBuux piweHb. [lo-nepwe, cnig gonoBHutn 3K
Ykpainm Ta CK YkpaiHn NonoxeHHAMMN, SKi BU3HA4YaTUMYTb, sika came
3emenbHa JdingHka Moxe 6yt o6’ekTom Takoro OoroBsopy.
Mo-gpyre, AOUINbHO PO3POOMTU IHCTPYKLiO ONs OpraHiB oniku Ta
nikNyBaHHs, WO BU3Ha4YaTUMe KaTeropito Ta yHKUioOHanbHe
NPU3Ha4YeHHA 3eMENbHOI QiNsHKN, YiTKAI iT pO3Mip, eKCNepTHY OLiHKY
3anexHo Bi4 Micua po3TallyBaHHA 3eMEenbHOi  fiNsHKKM  Ta
po3paxyHOK nepioay, 3a SKWWA 3OINCHIOTb BUMMNATy aniMeHTiB Yy
TakoMmy Bunagky. [lo-TpeTe, cnig ycTaHOBUTM BigMNOBIAANbHICTb
opraHiB OMikM Ta NikNyBaHHA 3a HadaHHA [03BOJSY Ha YKNageHHs
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Takoro JOroBOpy B pasi, SKWO MOro ymoBu He 3abesnedyBaTuMyTb
npaBa OWTMHW. 3pewTol, Takui crnocid 3abe3nevyeHHss ManHOBUX
iHTepeciB AUTUHWM Habyde MPaKTMYHOrO 3HAYEHHS IULE 33 YMOBMU
CTBOPEHHS  CMPUSTNMBOrO MNpPaBOBOroO cepefosulla y cdepi
3eMeNibHUX NPaBoBIAHOCKH B YKpaiHi.
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Termination of the Right to Child Support

in Connection with Transfer of the Ownership
Right over a Land Plot: Problems

of Theory and Practice

The article focuses on legal aspects of the elimination of child support payments
obligation because of transfer of the ownership rights overland. The article proves that
application of Art. 190 of the Family Code of Ukraine should consider not only family
and civil legislation as it deals with a special object — a plot of land — and other
allocated objects which cannot be moved without their depreciation and change of
their destination. In the mentioned conditions the usage of the Land Code of Ukraine
is obvious, as it determines the peculiarities of the plot of land which will be used to
cover child support obligations. The author proves that the plot of land to be
transferred to a child instead of child support payments obligation should meet the
following requirements. Firstly, it should be a private ownership of a person who
intends to transfer the plot of land in return to child support payment obligation.
Secondly, the mentioned plot of land should have a cadastral identifier which is an
essential term for land acquisition according to Art. 120 of the Land Code of Ukraine.
Thirdly, there should be estimated information about the plot of land regarding
limitations in its usage and burdening. Finally, there should be provided information
about the aptitude of the plot of land and its monetary estimation. The author
characterizes the algorithm of contracting and performance of the agreement on the
termination of the right to maintenance for a child in connection with the transfer of
property rights to real estate. The main reason for considering the mentioned
agreement a risky one is the difficulty in the definition of correlation of the plot of land
value and a total sum of the child support payments, as the right to receive the latter
terminates when the mentioned agreement comes in force. As a result of the analysis,
the author argues that there are certain weak points in the Ukrainian legislation in
terms of practical implementation of the agreement on the termination of the right to
maintenance for a child in connection with the transfer of property rights to real estate
and suggests the ways of the problem solution.

Keywords: alimony; child; contract; termination; land plot; property right; child
retention.

158


https://context.reverso.net/%D0%BF%D0%B5%D1%80%D0%B5%D0%B2%D0%BE%D0%B4/%D0%B0%D0%BD%D0%B3%D0%BB%D0%B8%D0%B9%D1%81%D0%BA%D0%B8%D0%B9-%D1%80%D1%83%D1%81%D1%81%D0%BA%D0%B8%D0%B9/transfer+of+ownership

