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Kypcanr 106 rpynu HaB4ajbHO-HAYKOBOIO

iHctutyry Nel HamionaabHoi axanemii
BHYTPIlIHIX cIpaB

BoprHuk I.M.1

MMPOBJIEMH IMTPABO3ACTOCYBAHHS

VY mpoueci NpaBo3acTOCYBaHHS BUHMKAIOTh Taki MpoOJIeMH, sIK KOJIi3ii Ta MPpOrajJlHy B
npasi, SKi BKIIOYAIOTh BEIWKHNA TUTACT HE TUIBKH 3arallbHOTCOPETUYHHX, e W MPUKIIaIHUX
NUTaHb, SIKI 3BOJAATHCS /10 BIPHOTO BH3HAYEHHS IOBEIIHKH Cy0’€KTa MpPaBO3aCTOCOBHOTO
MpoLecy MpU BIACYTHOCTI HOPMATHUBHUX MPUIIMCIB Y pa3l MPOMYyCKy 1 MpH BUOOpPI CHIPHUX
IPaBOBUX MPUIHUCIB Y pa3i ix Komi3ii.

[IpaBo3acTocoBHA HisIBHICTD — SIBUIIE CKJIATHE, IO HE 3BOJUTHCS O BUIAHHS aKTIB
3aCTOCYBaHHA NpaBa. BoHa BK/IIOYa€ He TUIBKM 3aKpilVIeHy B IPOLECYaJIbHUX HOpMax
OpOLEypPY «PyXY CIpPaBU», a i BETUKY KIJIbKICTh HEPOPMAIbHUX 3B’ SI3KIB 1 BIIHOCHH: Pi3HI
JAHKW MPaBO3aCTOCOBHOI IMMIJCHUCTEMHM, IOCAJIO0BI OCOOHM OLIHIOIOTH CTaH MPaBOMOPSIKY,
BUPOOJISAIOTH CBOI MO3UIIIT 3 MUTaHb 3aCTOCYBAHHSI 3aKOHY, BUCJIOBIIOIOTh JYMKH, BIUIUBAIOTh
Ha JAYMKHU IHIIUX OCI0 , MpUIIMatOTh PIIIEHHS MO KOHKPETHUX CIpaBaX, 3MIHIOIOTh MOTOYHY
IPaKTUKY, BUCTYNAlOTh 3 MPOMO3UIISMH IIOJI0 BJOCKOHAJEHHS 3aKOHOJAaBCTBA. Bech weit
CKJIQJIHUHM MEXaHI3M MaTepialbHO-IIPABOBUX, MPOLECYalbHUX, OpraHi3alliHUX, TEXHIYHHX,
MICUXOJIOTIYHUX Ta 1HIIMX 3B SA3KIB 1 BIIHOCHH YTBOPIOE [TPABO3aCTOCOBHY JiSJIbHICTb.

MoskHa T1O-pi3HOMY CTaBUTHUCS 1O HAsBHOCTI KOJI31M B TpaBi: BBaXaTH iX
OPUPOJHUMHU 1 HEMHHYYMMH a0o, HAaBMAaKH, PpO3IJISLAAaTH SK HEraTHMBHE sBHILE. Aue
OesrepedyHo, M0 MOPUIWYHI KOMI3li BEAyTh J0 pPO30AJIAHCOBAHOCTI MPABOBOI CHCTEMH,
HOPYIICHHS 11 HOPMaJIbHOTO (DYHKI[IOHYBaHHS.

OTxe, KOMi31i HE MOKHA BBaXKaTH HOPMAJIbHUM IIPABOBUM SIBUILEM. 3B1JICM HEOOX1IHO
PO3pOOUTH IPOLETyPHI paBuiia MOAOJAHHS IOPUIMYHUX KO3, a came:

— BCTAHOBUTH B 3aKOHOJIABCTBI IOPUINYHI IPIOPUTETH ISl BUPIIICHHSI IIMX KOJI131i;

— BU3HAYUTH OPTaHU, sIKi MAIOTh MPABO BUPIIIYBaTH KOJI3ii;

1 Haykoeuii kepisnux: Jlasniok H.B.
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— BCTAaHOBHUTHU TOTEPEKYBAIbHI 3aCO0M s 3anmoOiraHHs IOPUAWYHHMX KOJI3iH, a
TaKOX 1X J03BOIY.

HaBenemo mpukian Komi3id B NUTIOOHO-CIMEHHWX BITHOCHHAX, 110 BUHUKAIOTH B
pe3yibTaTi 3acTOCYBaHHsS PI3HOIO IPABOBOIO PEryJIOBAHHSA [0 OJHAKOBUX (aKTHUHUX
00CTaBHHAX B Pi3HUX JEprKaBax.

[ToxiGHa cuTyallisi MOKE€ MaTH MiCIle, HAPUKIAA, MPU YKIAJICHH] JAPYroro Huiody
JUIl TPOMAJSIHKM YKpainu Ha Teputopii O0’emHanux Apabcpkux EMipari, ae ykiaiaeHHs
apyroro 100y € 3akoHHMM. 3rigHo k cr. 25 CKVY m.1 JXinka Ta 4YOJOBIK MOXYTh
OJTHOYACHO Nepe0yBaTH JIMIIE B OJJHOMY HLTIO0I.

B nanomy Bumagky Oynae MOpyLIeHO OAHE 3 IUMX OOCTaBHH - YKJIAJaHHS HUI00Y
0c00010, fIKa BXKe repedyBae B IHIIOMY 3apEECTPOBAHOMY LUTIO0I.

B mitepaTypi Ha3MBalTh JEKiJIbKAa CIIOCOOIB BUPIMICHHS IOPUIUYHHMX KOJI3iM 1 iX
ycyHeHHs. Cepell HUX Teplie Miclie BiIBOJUTHCS MPHHHATTIO HOBOTO aKTa a00 CKacyBaHHs
OJTHOTO 3 aKTIB 1110 CYNEPEYUTh IHIIOMY.

[Hmmit 3aci® BupimeHHs KO3l — cynoBi TiiymMaueHHS. BOHM J03BONIAIOTH YCYHYTH
KOJII31MHICTh HOPM, aKTiB, TIPOLICTY.

P03BUTOK CyCHIZIBHOTO KHUTTS HACTIJIBKU Pi3HOMaHITHE, CYIEPEWINBE, IO IOPUINIHIN
HayII 1€ HAJIe)KUTh MOIIYK 1HIIMX CIOCO0IB BUPILICHHS 1 3aN00IraHHs FOPUAMYHUX KOJI31H.

VY crazgii ¢opMyBaHHS TPaBOBOI OCHOBH B TPOLECI MPaBO3aCTOCYBAHHS MOXYTh
BUHUKHYTH TEPEIIKOAM Yepe3 HasBHICTh B 3aKOHOJABCTBI IPOTalMH, SIKI SBISAIOTH COOOIO
BIJICYTHICTh KOHKPETHOTO HOPMATHUBHOIO TPUIIUCY 00 (aKTUUYHUX OOCTaBUH, IO
3HaXOAATHCA B cpepl MPaBOBOIO PEryJIIOBAHHS.

[Iporanuny B mpasi siBJisi€e COOOIO BIJCYTHICTh KOHKPETHOI'O HOPMATHUBHOTO MPUIIHCY
111010 paKTUYHUX OOCTAaBUH, 1110 3HAXOAATHCS B cpepl MPaBOBOTO PEryItOBaHHS

OmuH i3 cnoco0iB yCYHYTH TpOTaJMHH B TMpaBi — MPHUHATTS BiANOBIIHUM
IPaBOYTBOPIOIOYMM OpraHOM HOPMH IIpaBa siIKoi Opakye abo CKacyBaHHS OJITHOTO 3 aKTiB SKUH
CYIEPEUHTD 1HIIOMY.

Takox icHye croci® onepaTMBHOTO MOJOJaHHS MPOTaJINH Y MPaBi - aHAJIOT1s 3aKOHY 1
aHaJsIoris Mpasa.

AHaJoris 3aKoHy O3Ha4ya€ BUPILICHHS CIIPaBH Ha OCHOBI 3aKOHY, 1110 PETYIIO€ MOAI0H1
3 PO3TIISIHYTHMH BiJTHOCHHHU.

Amnaroris paBa - pillIeHHs Ha OCHOBI 3arajibHUX 3aca]l 3aKOHOAaBCTBA.

3acTocyBaHHS TIpaBa 3a aHAJIOTIEI0 B CyYacHUX Jiep)kaBax oOMexxeHe. BoHO OBHICTIO
BUKJIIOYAETHCS ITPU BUPIIIEHH] KpUMIHAIBHUX cripaB. KpuMiHalbHe 3aKOHO/IaBCTBO BUXOUTh
13 TNpUHLMIY, 3a SKUM 3JIOYNHOM HE MOXE BBaXaTucd MAisIHHS, He MepeadayeHe
KPUMiHAJIBbHUM 3aKOHOM.

Takum 4rHOM, MOKHA 3pOOUTH HACTYIIHI BUCHOBKHU:

VY mporieci npaBo3acTOCyBaHHS BUHUKAIOTh TaKi MPOOJIEMH SIK KOJIi3il Ta MporajuHu B
npasi.

HOpunnyni Komizii SABIAIOTE CO00I0 PO30DKHOCTI 200 MPOTHPIYUS MK OKPEMUMH
HOPMAaTHUBHO-TIPAaBOBUMH aKTaMM, 110 PETYIIOIOTh OJHI M Ti X ab0 CYMDKHI CYCHUIbHI
BITHOCHHH, a TaKOX MPOTHPIYUs, 1110 BUHUKAIOTH B MPOLIECi MPAaBO3aCTOCYBAHHS 1 3/{IHCHEHHS
KOMITIETEHTHIMH OpPTaHaMH i TIOCaJIOBUMH 0COOaMH CBOiX IIOBHOBAXKEHb.

VY TenepimHiii 4yac cy0’eKTaMH MpPaBO3aCTOCYBAHHS HEOJHOPA30BO JOMYCKAIOTHCS
IOpUANYHI TOMUJIKU. [IpaB03acTOCOBHI MOMMIKA MOXYTh OyTH HAcCHiJIKOM HEMpPaBUIBLHOTO
BUHECEHHS IMPAaBO3aCTOCOBHUX aKTiB a00 HENPaBUJIBHOIO BCTAHOBJIEHHS (aKTHUHHX
00CTaBUH.

Ils cutyamis mnOpu3BOAUTH JO HEraTUBHUX HACHiIKIB y cdepi 3abe3nedeHHs
3aKOHHOCTI.

30BCIM YHUKHYTHU MPOTAJIMH HEMOXKIIMBO, TOOTO MPOTAIMHU € HOPMAJIbHUM SBUIIEM Y
npasi.

BuBuarouu 11e muTaHHA, CIIiJ BUIUIUTH PUCH ITPABO3aCTOCOBHOT MTOMMIIKU:
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- HETraTUBHUM pe3yibTaT MpPaBO3aCTOCOBHOI MisNIBHOCTI, SKHA TPU3BOAMTH 0
HENPaBUWIBHOTO BUPIILIEHHS CIIPABH;

- BHPAXAEThCS B BHJIAHHI TOMHJIKOBOTO IPABO3aCTOCOBHOTO aKTa, IO CYMNEPEUYUTh
HOpMaM MaTepiajlbHOro abo MpolecyanbHOro MpaBsa;

- JIOTIYCKA€ThCS 3 BUHHU 3aCTOCOBHUKA MpaBa y BUTIISAAL T0OPOCOBICHOI MOMMIIKU ab0
HEO0OEPEIKHOCTI.

VY Tteopii mepxkaBu 1 mpaBa BHIUIIETHCS psAA  KIacH]iKaliii MpaBo3aCTOCOBHUX
MOMUJIOK. AHAJI3 BITUYM3HSAHOI JITEpaTypu IOKa3ye, IO mepia Kiacudikaiis BHIUISE
HACTYITHI BUIH TOMUJIOK:

- IOMMJIKY TIPU BCTAHOBJICHH1 (DAKTUYHUX OOCTaBHH;

- MOMMJIKY TIPU FOPUANYHIN KBasiikarii;

- JIOT14HI 1 PaKTUYHI TOMUJIKH;

- HEMOBHOTA 310paHuX (hakTiB.

B 3aieHOCTI Bii yUaCHMKIB IPaBO3aCTOCOBHOTO IPOLIECY:

- IOMUJIKU CYO’€KTIB mpouecy

- IOMWJIKH 1HIIIUX yYaCHUKIB

B 3anmexxHocTi Bim TOro, Ha SKii cTaaii MPaBO3acTOCOBHOIO IMpOIECY 3po0IieHi
HOMUJIKH:

- Ha cTafii aHami3y (aKTUIHUX OOCTaBHH CIPABU;

- MOMMJIKM B KBasTi(pikarii;

- IOMWJIKH B YXBaJIEHH1 PIILICHHS;

- IOMUJIKM Y BUKOHAHHI IPUIHATOTO aKTy.

Kpim Toro, moxyrte OyTu cmipHi 1 Oe3cmipHi momuiku. He Bci MOMMIKM MaroTh
GescripHuii xapakTep. IX xapakTep 0OyMOBJIEHMi CKIIaJHICTIO MNPOIECY Mi3HAHHS, OLIHKH i
NPaBWIBHOCTI MPUHHATTSA pimeHHsS 1o crpapi. CroipHi MOMWJIKH YCYBAarOThCS B MPOIECI
MOTHUBYBAHHS, 3MarajibHOCTI CTOPiH, J0OKa3yBaHHs 1 OOIPYHTYBaHHS.

3ycTpiyaroTbess W iHIN  JyMKM BYEHHMX IIOAO TOHATH 1  Kiacudikamii
IPaBO3aCTOCOBHUX MOMMJIIOK. [Ipu 11bOMyY BCl TOUKH 30pY I1iKaBi 1 TOMOBHIOIOTH OJIMH OJTHOTO.

Onne 3 HAWOUIBII HETaTUBHUX HACTIAKIB IMPAaBO3aCTOCOBHUX TIOMUJIOK - II€
(GopMyBaHHS HEraTUBHOIO CTaBJIEHHS JO CYJOBOI BIJIQAM, OCKUIbKM OCHOBHa MeTa
MPaBOCY/I/IS - II€ 3aXKUCT MPaB TPOMAJISH 1 OPUAUYHUX 0C10, 3a0e3neUeHHs

CIpaBeAIMBOCTI. SIK HACIIOK, 11€ IPU3BOAMUTE 10 (POPMYBaHHS IIPABOBOTO HITII3MY B
CYCTUIBCTBI.
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