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This study is relevant since currently, Ukraine undergoes the reformation and revision of private legislation,
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Introduction

The business entities, as the participants in civil rela-
tions, play one of the key roles in the national economy;,
and the business entity category not only provides the
legal personality but also allows increasing the effective-
ness of the legal regulation mechanism for a number of
associations of the individuals [1-3]. As of today, there is
a dualism in the regulation of private relations [4]. This
fully applies to the business entities, which in turn leads
to the conflicts of legal regulation (for example, differ-
ent approaches to the category of “enterprises” in the
Civil and Economic Codes of Ukraine, which impacts the
scope of responsibility of the members of a production
cooperative, etc.) [5].

The normative definition of the concept of a busi-
ness entity is given in Article 80 of the Civil Code of
Ukraine! as an organisation established and registered
in accordance with the procedure established by law.
Such a law regulating the procedure for establishing
entities with the status of business entities is the Law
of Ukraine No. 755 “On State Registration of Legal Enti-
ties, Natural Persons-Entrepreneurs, and Public Estab-
lishments”?. Therewith, the certain types and organi-
sational and legal forms of business entities are given
attention at the level of special laws, in particular, the
laws: Law of Ukraine No. 1576-XII “On Business Asso-
ciations”?, Law of Ukraine No. 514-VI “On Joint Stock
Companies”, Law of Ukraine No. 2275-VIII “On Limited
and Additional Liability Companies”s, Law of Ukraine
No. 1087-IV “On Cooperation™®, Law of Ukraine No. 819-1X
“On Agricultural Cooperation”” etc. The norms of the
Economic Code of Ukraine are also devoted to the status
of business organisations that have the rights of busi-
ness entities®. In particular, at the level of the Economic
Code of Ukraine, the status of state unitary and munic-
ipal unitary enterprises is regulated, while the legal
regimes of property, economic management, and opera-
tional management rights are defined.

The concept of updating the Civil Code of Ukraine
is also devoted to improving regulations on the business
entities. Thus, it is proposed: to add an exhaustive list of
organisational and legal forms of the business entities
to the Civil Code of Ukraine’ (the Civil Code of Ukraine,
as a fundamental act of private law which regulates
the general provisions on business, should determine
an exhaustive list of its organisational and legal forms

Retrieved from https://zakon.rada.gov.ua/go/755-15.

laws/show/2275-19#Text.

8Civil Code of Ukraine, op. cit.
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while abandoning the archaic structures of the business
entities (especially enterprises)); to return the general
provisions on limited liability companies to the Civil
Code of Ukraine and separately indicate the existence
of special regulation in the Law of Ukraine No. 2275-VIII
“On Limited and Additional Liability Companies”!’; to
clarify the content of the sub-clause on the involve-
ment of the state, the Autonomous Republic of Crimea,
and territorial communities in the civil relations [6-8].

According to 0. Ovcharenko et al. [7], the defin-
ing feature that characterises the legal status of the
business entity is its economic competence, which is
realised based on property rights, economic manage-
ment rights, and the right of operational management
in accordance with the definition of this competence
in law. W.S. Dodge [3] considers the legal status of the
business entity as constitutional and distinguishes the
legal status of certain branches of law, namely civil pro-
cedure, criminal procedure, and administrative proce-
dure law. According to V.I. Tsikalo [5], the problem of
the legal status of business entities in Ukraine is that it
is characterised as a collective type of rights, freedoms,
and responsibilities of business entities. D. Palombo [4]
notes that civil law tends to develop general principles
of legal regulation of legal entities, while their general
structure must meet the purpose of creation, which
is quite sufficient in their division into business and
non-business companies, leaving features at the level of
self-regulation and regulatory influence. In this aspect,
N.V.Trusova et al., examining the agreements on mak-
ing contributions by the participants of business enti-
ties, emphasised that the agreement between the found-
ers of a limited liability company is the basis for making
contributions by them, it is valid until its proper execu-
tion and after the state registration of this company [8].

Therewith, in the course of improving legal mech-
anisms for regulating relations involving business enti-
ties and their participants, it is necessary to provide that
after the established limited partnership enters into an
agreement with the contributors on mutual rights and
obligations, it is subject to notarisation. Despite this, in
the context of changes in current legislation, these issues
are relevant. Thereby, the originality of the work is that the
results of the study fill to some extent the gap in the science
of civil law regarding the status of the business entity.

ICivil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
“Law of Ukraine No. 755-1V “On State Registration of Legal Entities, Natural Persons-Entrepreneurs and Public Formations”. (2003, May).

3Law of Ukraine No. 1576-XII “On Business Associations”. (1991, September). Retrieved from https://zakon.rada.gov.ua/laws/show/1576-12#Text.
“Law of Ukraine No. 514-VI “On Joint Stock Companies”. (2008, September). Retrieved from https://zakon.rada.gov.ua/laws/show/514-17 /conv#Text.
SLaw of Ukraine No. 2275-VIII “On Limited and Additional Liability Companies”. (2018, February). Retrieved from https://zakon.rada.gov.ua/
®Law of Ukraine No. 1087-IV “On Cooperation”. (2003, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1087-15#Text.

"Law of Ukraine No. 819-1X “On Agricultural Cooperation”. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/819-20#Text.
Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.

Law of Ukraine No. 2275-VIII “On Limited and Additional Liability Companies”, op. cit.

Law Journal of the National Academy of Internal Affairs, 12(2), 9-15



The purpose of this study is to examine the legal
status of business entities in Ukraine in the context of
changes in current legislation.

Materials and Methods

The methodological basis of the study was a set of gen-
eral and special scientific methods, techniques, and tools
of scientific knowledge, and their comprehensive appli-
cation aims to achieve the goals and objectives of the
study. The theoretical basis of this study was the papers
devoted to issues of legal regulation of business entities.
The normative and legislative base of the study consisted
of materials of the relevant public authorities!?3, statis-
tical data*®, and generalisations of practice contained in
the materials of periodicals [7-9].

The historical method was used in the analysis
of the establishment and development of legislation on
the legal status of the business entity. The comparative
legal method was used in comparing the relevant legis-
lation of Ukraine and other countries to formulate pro-
posals for improving domestic legislation, considering
foreign experience. Generalisation was used in the study
of the practice of reforming and updating private leg-
islation, which considers the European vector of state
development.

Using the methods of induction and deduction
and the axiomatic method, the main aspects of the legal
status of the business entity were specified. Through the
functional method, recommendations for amendments
to the legislation were prepared to address the prob-
lems identified in the study. The application of systems
analysis allowed systematising and refining the provi-
sions on the main elements of the status of the business
entity.

Results and Discussion

Business entities play a vital role and perform impor-
tant functions. They are not only one of the main tax-
payers and the employers in Ukraine, but also a means
of attracting investment into the country. Therefore, the
issue of improving the legal status should be given due
attention. Many of the proposals that are covered in the
Concept of Updating the Civil Code of Ukraine (except,
probably, for the proposal to consolidate the status of
business entities under the public law for the state, the
Autonomous Republic of Crimea and territorial commu-
nities) should be agreed on’. Therewith, when reforming

Retrieved from https://zakon.rada.gov.ua/go/755-15.

laws/show/2275-19#Text.

’Civil Code of Ukraine, op. cit.
8Ibidem, 2003.
°Ibidem, 2003.
Ibidem, 2003.
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the civil legislation of Ukraine, it is advisable to pay
attention to the following aspects in the context of the
business entities status:

1. Itisadvisable to make changes that would clearly
provide for the need to adopt a special law that would
provide for the specific features of the legal status of
business entities under public law. As of today, the legal
status of the business entities of public law is ambigu-
ously defined. As a result, for example, PJSC “Oschad-
bank” is a business entity of private law, although the
state guarantees by law the deposits of individuals in
this bank; the Concern Ukroboronprom is a business
entity of public law (although there have been some
attempts to change this situation), any utility company
(including one that is engaged, for example, in cleaning
adjacent territories) is a business entity of public law.

2. Itis necessary to fix the requirements for notaris-
ing the founders’ signatures on the constituent docu-
ments of the business entities at the level of the Civil
Code of Ukraine, which is an effective mechanism for
preventing abuse. Those requirements already exist in
other regulations, but given the legal force and level of
stability of the Civil Code of Ukraine, they should also be
provided for in the code®.

3. Considering that, according to Article 83 of
the Civil Code of Ukraine, the business entities can be
founded not only in the form of companies and insti-
tutions but also in the other forms established by law;
the lack of legislative technology creates the erroneous
phrases in Article 88 of the Civil Code of Ukraine, such
as: “The company Charter specifies...” and “The founding
agreement of the company...”. Therefore, the word “com-
panies” should be replaced with “business entities”. In
addition, it should be detailed and provided that the rec-
ognition by the court of the constituent documents of
a business entity as invalid does not affect the validity of
any obligations assumed by this business entity that arose
before the relevant court decision entered into legal force®.

4. As of today, the requirements for a commercial
(corporate) naming are actually defined only by the
Company regulations as of 1927, which is unacceptable.
In the Civil Code of Ukraine, it is advisable to provide for
the need to adopt a special law'°.

5. The changes should be made that would provide
for an approach according to which any public authori-
ties, except for the court, are not allowed to make deci-
sions on the termination of business entities.

ICivil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
2Law of Ukraine No. 755-IV “On state registration of legal entities, natural persons-entrepreneurs and public formations”. (2003, May).

3Law of Ukraine No. 1576-XII “On Business Associations”. (1991, September). Retrieved from https://zakon.rada.gov.ua/laws/show/1576-12#Text.
*Law of Ukraine No. 514-VI “On Joint Stock Companies”. (2008, September). Retrieved from https://zakon.rada.gov.ua/laws/show/514-17 /conv#Text.
SLaw of Ukraine No. 2275-VIII “On Limited and Additional Liability Companies”. (2018, February). Retrieved from https://zakon.rada.gov.ua/

®Law of Ukraine No. 1087-IV “On Cooperation”. (2003, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1087-15#Text.
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6. Article 107 of the Civil Code of Ukraine should
provide for effective mechanisms for protecting the
rights and interests of the creditors of a reorganised
business entity, considering the need to ensure the sta-
bility of civil turnover and the legitimate interests of the
debtor.

7. ltis advisable to consolidate the approach accord-
ing to which the allocation is a way to reorganise busi-
ness entities. As of today, this approach is found in many
regulations (for example, in the Law of Ukraine “On Agri-
cultural Cooperation”, Law of Ukraine “On Banks and
Banking Activities”?, etc.

8. Itshould be provided that the participants in full
companies (full participants in limited partnerships) can
be individuals with full civil legal capacity and/or busi-
ness legal entities.

9. Itis advisable to enshrine the need for notari-
sation of the founding contracts of the full and lim-
ited partnerships, which is conditioned by the scope of
responsibility of the parties to such contracts based on
the results of their signing.

10.It is necessary to legislatively expand the arsenal
of mechanisms for managing full and limited partner-
ships, consolidating the possibility of entrusting their
current activities management to the third parties.

11.1t is necessary to introduce an approach accord-
ing to which the members of a production cooperative
bear the subsidiary responsibility for the obligations of
the cooperative in the amounts and in accordance with
the procedure established by the cooperative’s charter.
As of today, the different regulations provide for the dif-
ferent rules. This wording would introduce the uniform
principles for determining the scope of responsibility of
the production cooperatives members, etc.

In addition, civil law eliminates the liability of
full members for the obligations of a general partner-
ship, as it does not impose restrictions on participation
in a general partnership of companies (in particular, lim-
ited liability companies) [6-8]. One way to solve this is
to consider the proposals of individual researchers to
introduce joint and several liability for the obligations
of the general partnership for officials of the partici-
pants - business entities [9-11]. The other options for
resolving those issues include an addition to the cur-
rent legislation of Ukraine of one of the following provi-
sions: a) the minimum amount of the authorised capi-
tal of business entities-participants of full partnerships
(full participants of limited partnerships); b) subsidi-
ary liability with all their property for the obligations
of full/limited partnerships of individuals-participants
of business entities, directly or indirectly related to the
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relations of involvement with such full/limited partner-
ships; c) subsidiary liability with all their property for
the obligations of full/limited partnerships of the ulti-
mate beneficial owners of business entities that are the
participants of such partnerships; d) the founders (par-
ticipants) of full/limited partnerships may be the busi-
ness entities exclusively in the organisational and legal
form of full or limited partnerships, etc.>*;

Therefore, it is necessary to increase the role and
the importance of contractual regulation of the rela-
tions between the participants of different business
entities. Nevertheless, the legal literature [12-15] still
continues to discuss the relevant contracts. According
to V.I. Tsikalo, the subject of the agreement between the
participants (shareholders) of a business company is
not the obligations of the parties or even the rights that
belong to them, but the methods of exercising the rights
of participants in the business company [9]. Therewith,
any agreement on exercising the rights and obligations
between the founders (participants) of the business
companies by its nature and purpose should: firstly,
be characterised as civil one; secondly, further specify
the features of exercising the rights and obligations to
establish or terminate business companies, involvement
in such business companies, the order for the transfer
of shares (its part) in the authorised capital of the par-
ticipant to the others, the civil and legal consequences
of failure to fulfill the obligations on making contribu-
tions to the authorised capital, including in the form of
refunding damages, penalties, etc .; thirdly, be aimed at
the emergence, change, or termination of the civil rights
and obligations of the founders (participants) of the
business companies [10].

As of today, the issues of the procedure for man-
aging business entities in case of the death of its partic-
ipants before their entry and registration of inheritance
remain unresolved. Similar issues were the subject of
consideration in different court cases. According to the
paragraph 2.30 of the Resolution of Plenum of Supreme
Economic Court of Ukraine No. 4 as of 02/25/2016
On Certain Issues of Dispute Resolution Practice Aris-
ing from Corporate Legal Relations, before deciding on
the entry (acceptance) of heirs (legal successors) of
a deceased (liquidated) participant, the competence of
the general meeting of the participants is determined
without considering the share in the authorised capital
that belonged to the deceased (liquidated) participant.
Therefore, in this case, when establishing the compe-
tence of the general meeting of participants, it is nec-
essary to consider the votes of other members of the
company, which without votes fall on the deceased

!Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

2Law of Ukraine No. 819-IX “On Agricultural Cooperation”. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/819-20#Text.
3Resolution of the Plenum of the Supreme Economic Court of Ukraine No. 4 “On Some Issues of the Practice of Resolving Disputes Arising from
Corporate Relations”. (2016, February). Retrieved from https://zakon.rada.gov.ua/laws/show/v0004600-16/conv#Text.

“Resolution of the Grand Chamber of the Supreme Court No. 917/1338/18 (2018, November). Retrieved from https://verdictum.ligazakon.net/
document/101829986?utm_source=jurliga.ligazakon.ua&utm_medium=news&utm_content=jl03&_ga=2.20556792.1525163594.1640690978-

239597050.1640690.
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(liquidated) participant and together constitute 100%
of votes to be considered when determining the quo-
rum’. A similar position is applied in a number of court
decisions, in particular, when making decisions of the
Civil Court of Cassation as a part of the Supreme Court
as 0f02/14/2018 in the case No. 740/2194/15-ts and
the decisions of the Economic Court of Cassation as
a part of the Supreme Court as of 11/05/2019 in the
case No.927/242/19 and as of 08/08/2018 in the case
No.911/3215/17.

However, the Grand Chamber of the Supreme
Court, adopting a resolution as of 11/02/2021 in case
No.917/1338/18, deviated from this legal position, indi-
cating that “the decision to refuse to accept an heir to the
company is made by more than 50% of the total number
of votes of the company’s participants, including votes
that fall on the share of the participant who died, although
this participant (their representative) does not take part
in voting”2 This position of the Grand Chamber of the
Supreme Court is disputable since it is difficult to ensure
the activities of the company’s highest management body
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when resolving other, sometimes equally important issues
related to the activities of such a company.

Conclusions

The main aspects in the context of the status of business
entities in reforming the civil legislation of Ukraine were
examined. It was indicated that the civil legislation elimi-
nates the full liability of full members for the obligations
of a full company since it does not establish the restric-
tions on the involvement of business companies in a full
partnership. In addition, it was stated that it is necessary
to increase the role and the importance of contractual
regulation of the relations between the participants of
different business entities. Moreover, this study provided
recommendations for amendments to the legislation.
The recommendations presented in this study
do not cover all the issues of the legal status of business
entities in Ukraine in terms of updating legislation.
Promising areas of development of the issue should be
based on managing a business entity with a single par-
ticipant in the event of the death of such a participant.
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NMpaBoBUM cTaTyc cyb'eKTa NiANPUEMHMNLUTBA
B YKpaiHi B yMOBax 3MiH YMHHOIO 3aKOHOAABCTBA

FOpin Mukonanosmy KOpkeBnY, Mapia 3iHoBIiBHa BoBK

JTbBIBCbKMW OEPXKaBHUM YHIBEPCUTET BHYTPILLHIX CMpaB
79000, Byn. lopoaoubKa, 26, M. J1bBIB, YKpaiHa

AHoTauia

AKTyasIbHICTh AOCJIP)KeHHs] 3yMOBJIeHA THM, 1[0 HUHI B YKpaiHi BifOyBa€eThcsa nmpolec pepopMyBaHHS Ta
OHOBJIEHHSl NPUBAaTHOTO 33aKOHOJABCTBA 3 ypaxyBaHHS €BPONENCbKOTO BEKTOpAa PO3BUTKY Jep»KaBH. Y
3B’I3KY 3 [JMM Hara/bHiCTI0 BUPI3HAIOTHCS MP06IeMH BJOCKOHAJIEHHS CTAaTyCy IOPUIANYHUX 0Cib K Cy0’€EKTIB
niNpUEMHHUITBA. MeTOI HAayKOBOI CTATTi € JOC/TIPKEHHS MPABOBOTO CTATYCY Cy6 EKTIB MiIIPUEMHHUI[TBA B
YkpaiHi B KOHTEKCTi 3MiH 3aKOHO/]JaBCTBA ¥ BUPOOJIEHHS] HA HOTO OCHOBI aBTOPCHKOT0 Ga4eHHS L[0[0 [IbOT0
NUTaHHSA. BignoBiiHO 10 nOCcTaB/1eHOI METH JOC/III)KEHHSI BAKOPHUCTAHO iCTOPUYHUH, NOPIiBHAJBHO-IPABOBUM
i dyHKIiOHANBHUN MeTOJH, a TaKOX MeTOJU CUCTEMHOIrO aHaJi3y, y3araJbHeHHs W HayKOBOTO Mi3HaHHS.
BusHaueHO K/I0YOBi aceKTH CTATycy Cy6’€KTIB MiANPUEMHHUILTBA B MeXaXx pepopMyBaHHS LUBIJILHOIO
3aKOHOJIaBCTBa YKpaiHu. [IpoaHasnizoBaHo pedopMy IUBIJILHOIO 3aKOHOJIABCTBA B KOHTEKCTI BUPilIEeHHSA
npo6JieMHUX MUTaHb IPAaBOBOI0 PEeTy/II0BaHHs Cy6’EKTIB MiANPUEMHHULTBA B YKpaiHi. 3alpONOHOBAHO IMIJISIXU
B/IOCKOHAJIEeHHsl NPaBOBUX MeXaHi3MiB peryJ/roBaHHsS BiJHOCHH 3a y4yacTio Cy6'eKTiB HifIpUEMHUIITBA.
JloBesieHO MOTpeOy B MiJBUILEHHI poJii 1 3HaYEHHs J0rOBIpHOIO pery/oBaHHs BiIHOCUH MiX y4YacHUKaMHU
pi3HUX cy6’ekTiB rocnosaproBaHHs. ChopMy/IbOBaHO peKoMeH ANl 1110/10 BHECEHHSI 3MiH /10 3aKOHO/JaBCTBa
JUIsl BUPilIeHHS1 BU3HAYEHUX Yy MeXax JAoCai/pkeHHs npo6JieM. [1o10KeHHS Ta BUCHOBKM POOOTH MOXYThb
OyTH BUKOPUCTAHI MiJ Yac mMiATOTOBKY BiANOBIAHUX Mi[pyYHUKIB, HABYaJbHUX MOCIOHUKIB, KOMEHTApIB /10
HOPMAaTHUBHO-NPAaBOBUX aKTiB, 1[0 BU3HAYAIOTb CTATYC Cy0’€KTa MiJIPUEMHUIITBA, a TAKOX y AiAJIbHOCTI
Cy06’eKTIiB rocrno/ZilaproBaHHs MiJ Yac BUPiLIeHHS MUTaHb LO/0 IX CTaTyCy

Kniou4oBsi cnoBa:
MPaBOBUM PEXKUM BJIACHOCTI; LIUBI/IbHI BiIHOCUHY; MiATPUEMCTBO; TOBAPHUCTBO; KOOIIEPATHUB
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Abstract
The relevance of the study is conditioned by the need to regulate the legal status of participants in a polygraph

examination as subjects of relevant legal relations. The purpose of the study is to improve the theoretical
justification and applied component of the legal regulation of a polygraph examination in the security and defence
sector of Ukraine, in particular the legal status of its participants. The methodological basis of the study consists of
general and special methods of scientific knowledge, namely: hermeneutics, logical, system-structural, dogmatic,
Aristotelian, generalisation, etc. It was proved that the peculiarity of a polygraph examination in the activities of
the security and defence sector is that it is conducted to solve the problems of primary legal relations. Accordingly,
the status of subjects in a polygraph examination is directly related to their legal status as participants in primary
legal relations. It was determined that in the area of personnel support, during the examination of candidates for
service (work a polygraph test is appointed by the relevant subject represented by its head based on a regulation
that establishes the procedure for checking candidates. It was noted that in the area of psychological support
of counterintelligence and intelligence-gathering activities, the decision on the appointment of a polygraph test
should be made by an official who has the right to approve the decision on the establishment of the relevant
case; as for the initiator of the examination, it can be both the intelligence officer in charge of the case or the head
of the operational unit or body. It was established that the appointment of a psychophysiological examination
using a polygraph in criminal proceedings can be initiated by: the parties to criminal proceedings (in relation to
themselves and other persons, the applicant, a witness (only in relation to themselvesand their representatives
and legal representatives (in relation to persons whose interests they represent Persons who have the right to
appoint a psychophysiological examination using a polygraph are the investigator and the investigating judge
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Introduction

Today, a polygraph examination is applied in the activ-
ities of subjects of the security and defence sector of
Ukraine, which, according to paragraph 16 of Article 1 of
the Law of Ukraine “On National Security”! also includes
the Armed Forces of Ukraine, other military formations
developed in accordance with the laws of Ukraine, law
enforcement and intelligencelagencies, state special
purpose bodies with law enforcement functions. These
subjects belong to state authorities, and therefore, in
accordance with Part 2 of Article 19 of the Constitution
of Ukraine, “they are obliged to act only on the basis,
within the limits of their powers, and in the manner
provided for by the Constitution and laws of Ukraine”2.
a polygraph examination as a form of relations, one of
the participants of which is the subjects of the security
and defence sector of Ukraine, should be regulated by
law, that is, have legal status. In turn, one of the compo-
nents of legal regulation of legal relations is the regula-
tion of the legal status of its subjects. The legal status of
the subject of legal relations is the subject of studies on
the theory of law, constitutional and administrative law.

The initiator and the person who grants permis-
sion to conduct a polygraph test are mandatory par-
ticipants in the relevant legal relations. As D. Kutsenko
correctly noted, “any social relations have a primary
source - the person who initiates them. The procedure
for conducting a polygraph test, which is always initiated
by a person when making a decision on the need to con-
duct this examination, is no exception” [1].

Issues related to the use of a polygraph were cov-
ered by many Ukrainian and foreign researchers. Thus,
Yu. Dmytrenko also considered the legal aspects of the
use of polygraphs in the security and defence sector at
the dissertation level [2]. T. Morozova covered the issue
of introducing a polygraph to law enforcement agen-
cies and special services of Ukraine, including certain
aspects of the legal status of a polygraph examiner [3].
0. Motljakh in his dissertation research examined cer-
tain aspects of the legal status of participants in crimi-
nal proceedings in terms of assigning a polygraph exam-
ination and attaching the results of such examinations
to the materials of criminal proceedings [4]. The famous
polygraph examiner ]J. Widacki devoted his studies to the
legal issues of using the polygraph in Poland [5]. Sep-
arate issues of legal regulation of the use of the poly-
graph and judicial practice were covered by the South
African researcher M.R. Charles [6]. The publications of
D. Krapohl [7] and T. Amsel [8] are devoted to the devel-
opment of polygraphology. The publication by 0. Motl-
jakh is devoted to the analysis of the special knowledge
of a polygraph examiner that is the basis of their profes-
sional activity [9]. Some issues regarding the legal status
of participants in a polygraph examination were investi-
gated by 1. Okhrimenko [10], 0. Zhyvolzhna [11]. However,
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only D. Kutsenko separately covered the issue of the legal
status of the initiator of a polygraph examination. In
particular, he provided a single definition of “initiator
of psychophysiological research using a polygraph” as
“a person who, if there are appropriate grounds, exer-
cised their rights (powers) by setting a task to conduct
an examination using a polygraph” [3, p. 58].

The scientific originality of the study lies in the
fact that the legal status of the initiator of a polygraph
examination and the person who grants permission to
conduct a polygraph examination in connection to the
legal relations that determine the purpose and conduct
of such examination (primary legal relations) is consid-
ered. In addition, the powers of the initiator and the per-
son granting permission to conduct a polygraph exami-
nation were investigated, depending on their legal status
in the primary legal relations.

Thus, the relevance of the study on the legal sta-
tus of the initiator and the person granting permission
to conduct a polygraph examination is conditioned by
the growth of cases of polygraph use by subjects of the
security and defence sector, and fragmentary coverage
in the scientific theory of the legal status of these par-
ticipants in legal relations.

Therewith, the investigation of scientific litera-
ture on this issue showed that the problems and features
of the legal status of these participants in a polygraph
examination are not given due attention.

Therefore, the tasks of the paper are:

— to differentiate the legal status of the initiator and
the person who has the right to prescribe a polygraph
test;

— to determine the specific features of the legal status
of the initiator and the person who has the right to appoint
a polygraph test, depending on the area of its conduct.

Therefore, the purpose of the study is to justify that
the legal status of the initiator and the person who has
the right to appoint a polygraph test depends on the type
of legal status acquired by entering into legal relations
within which these examinations are appointed.

Materials and Methods

The methodology of the study is based on general and
special methods of scientific knowledge, the use of
which is determined by the purpose, object, and sub-
ject of the study. The method of hermeneutics was used
to examine the texts of regulations and scientific mate-
rials of Ukrainian and foreign researchers who investi-
gated the use of a polygraph. The logical method showed
the direct relationship of the legal status of participants
in a polygraph examination with the legal status of par-
ticipants in the legal relationship within which these
examinations are conducted. The dogmatic method
helped to formulate the definition of “legal status” and

Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-p#Text.

I !Law of Ukraine No. 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2469-19#Text.

Law Journal of the National Academy of Internal Affairs, 12(2), 16-23

17



I 18

“person granting permission to conduct a polygraph
test”. The system-structural method identified the fea-
tures of the legal status of the initiator of a polygraph
examination and the person who grants permission to
conduct it and determined the scope of application of
the polygraph. The use of the formal-logical method
allowed analysing the norms of current legislation and
the practice of its application during a polygraph exam-
ination. Using the generalisation method, relevant con-
clusions were developed, in particular, that the legal sta-
tus of participants in a polygraph examination is directly
related to their legal status as participants in legal rela-
tions within which these examinations are conducted.
The study is based on the papers of such research-
ers as J. Widacki [5], Yu. Dmytrenko [2], O. Zhyvolzhna [11],
D. Kutsenko [3], 0. Motljakh [4], . Okhrimenko [10], etc.
The study used regulations governing the conduct of pol-
ygraph tests, in particular: the Constitution of Ukraine?,
The Criminal Procedure Code of Ukraine?, the Law of
Ukraine “On National Security of Ukraine”3, etc.

Results and Discussion

In the theory of law, legal status is a set of subjective
rights, legal obligations, and legitimate interests of legal
entities [12, p. 237]. There is a distinction between gen-
eral, special, and individual legal status. Considering the
subject and purpose of this study, it is necessary to focus
in more detail on the definition of special legal status.

Special (collective) is a legal status that is granted
to certain groups of individuals and citizens. It covers
special, peculiar (additional) rights and obligations of
a certain group of subjects [13, p. 149].

The special legal status of an official is conditioned
upon the specific features of professional activity. Spe-
cial status characterises a representative of a particular
social group who is endowed, according to laws and other
regulations, with special, additional rights, obligations,
restrictions, and responsibilities [14, p. 129]. This legal
status is reflected in regulations as a system of rights,
obligations, and legal responsibility of a certain category
of persons performing the tasks assigned to them [14,
p.132].

Notably, in the activities of subjects of the secu-
rity and defence sector, a polygraph examination takes
place only within the framework of certain legal rela-
tions (the process of recruitment, internal investigation,
implementation of counterintelligence or intelligence-
gathering activities or criminal proceedings) and to
solve the problems of these primary legal relations, legal
relations arise that consist in conducting a polygraph
examination. A polygraph test by the decision of the sub-
ject of power cannot be conducted “by itself”, even at the
request and initiative of the person in respect of whom
it should be conducted.
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Accordingly, the legal status of participants in
a polygraph examination consists in its direct connection
with their legal status as participants in the legal rela-
tions within which these examinations are conducted
(primary legal relations). Therefore, the legal status of
the same participant in a polygraph examination differs
depending on the type of primary legal relationship.

As for the legal status of the initiator and the per-
son who grants permission to conduct a polygraph exami-
nation, it is possible to consider these categories of partic-
ipants in legal relations together; since they are related to
each other, sometimes this is the same job. In addition, in
this context, it is necessary to pay attention to the errone-
ous identification of these participants in legal relations.

Thus, it is better to consider the specific features of
the legal status of the initiator of a polygraph examination
and the person authorised to appoint it based on the legal
relations within which these examinations are conducted.

Notably, the specific features of the legal status of
the initiator of a polygraph test and the person who grants
permission to conduct it are conditioned by the following:

a) firstly, the purpose of a polygraph test is a complex
legal fact that consists of a set of actions;

b) secondly, the initiators and persons who grant
permission to conduct the examination are simulta-
neously participants in the primary legal relationship,
respectively, their legal status differs depending on the
type of legal relationship in which these examinations
are assigned;

c) thirdly, the initiation and conduct of polygraph
tests (again, depending on the type of legal relationship
in which they are conducted) can be either mandatory
for a certain category (if there is a direct consolidation
in the relevant provision of the law) or selective. Then,
the basis for its implementation in the first case should
be a legal norm and in the second - ad hoc regulation.

The specificity of polygraph examinations as legal
relations is that the legal status of each of the partici-
pants is governed both by the norms of public relations
within which polygraph examination is conducted and
by the norms of legislation concerning the specific fea-
tures of conducting these examinations.

In accordance with the established practice of
conducting a polygraph examination in the security and
defence sector, the following main areas of application
of the polygraph are distinguished:

— personnel work (so-called screening studies, pol-
ygraph examinations within internal investigations);

counterintelligence and intelligence-gathering activ-
ities (as a measure to ensure these types of activities);

— criminal process (conducting psychophysiological
examinations using a polygraph).

Therefore, it is advisable to consider the specific
features of the legal status of the initiator of a polygraph

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.
3Law of Ukraine No. 2469-VIII “On National Security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2469-19#Text.
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test and the person authorised to appoint it in accordance
with certain areas of application of the polygraph.

Personnel work. Today, passing a polygraph test
when applying for service in many subjects of the secu-
rity and defence sector of Ukraine is a mandatory condi-
tion. Since the very procedure of conducting a polygraph
examination affects the right of a person to private life,
based on the provisions of Article 32 of the Constitution?,
the corresponding restriction of such a right by the state
can take place only if such cases are determined by the
law and only in the interests of national security, eco-
nomic well-being, and human rights.

This provision does not cancel the requirement
for a person’s voluntary consent to undergo legal examina-
tion, since the very specificity of its conduct implies not
just consent, but the assistance for the examined person
to do so. However, if one refuses to pass, it also affects
the primary legal relationship (for example, the termi-
nation of the examination of a person as a candidate for
service).

Therefore, the appointment and conduct of poly-
graph tests as a measure of personnel selection of subjects
of the security and defence sector of Ukraine should be
based on the requirements of the legislation and detailed in
the relevant bylaws issued by the subject of the security and
defence sector. Based on this, since such a procedure should
be standard for all persons of a certain category (for exam-
ple, candidates for service), the initiator of such an exami-
nation is a particular employee (division represented by its
head) who organises the examination of the candidate (as a
rule, this is a personnel division). Therewith, the initiation
of such an examination takes place if there are two condi-
tions: the person’s voluntary consent to undergo a poly-
graph test, and the conduct of other verification measures
in relation to this person that precede the examination.

In this case, the basis for the polygraph examina-
tion is the relevant rule of law and bylaws of the subject of
the security and defence sector, which determines, among
other things, the order of appointment and conduct, a list
of standard (typical) questions.

Nevertheless, if it is necessary to resolve additional
questions from the examined person or conduct a sec-
ond examination, the initiator of the examination should
be one of the employees involved in the examination of
the candidate, and the person who gives permission to
conduct the examination should be the body, the head of
the subdivision that made the decision to test the candi-
date. The basis for assigning an examination should be ad
hoc regulation. Therewith, the subject of making a deci-
sion on the appointment of an examination, in this case,
is the compliance of the actual circumstances that deter-
mine the need for repeated or additional examination
with the grounds stipulated in the bylaw regulating the
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procedure for conducting a polygraph examination; the
list of issues with the tasks that are supposed to be solved
during such an examination.

Internal investigations. A separate area of conduct-
ing polygraph examinations as a component of personnel
support for the activities of subjects of the security and
defence sector is their conduct within the framework of
internal investigations. Given the differences from screen-
ing studies, the legal status of the initiator and the per-
son authorised to order polygraph examinations as part
of internal investigations are investigated separately.

Notably, the concept of “internal investigation” is
absent in the current legislation regulating the activities
of subjects of the security and defence sector of Ukraine. It
is used simultaneously in the legislation and law enforce-
ment practice of many countries. It should be understood
as a type of investigation conducted in accordance with
certain procedures, based on the decision of an author-
ised official of the security service of Ukraine, issued in
the form of ad hoc regulation against employees. The per-
son who appoints such an investigation, those who con-
duct it, and the person(s) in respect of whom it is con-
ducted are employees of the same subject of the security
and defence sector.

The analysis of the current state of legal regulation
allows identifying several categories of internal inves-
tigations that can be conducted against employees of
the security and defence sector: official investigations
and inspections; official investigations to determine the
causes of damage to the state, its size and perpetrators;
investigations into violations of legislation in the field
of state secret protection; investigations into the loss of
documents or disclosure of information containing offi-
cial information. Each of these categories of investigations
is governed by separate regulations.

In accordance with the requirements of regula-
tions on the conduct of various types of internal investi-
gations, they are conducted either individually by a cer-
tain person or by a commission. The person authorised
to appoint an internal investigation determines the per-
sonal composition of the internal investigation commis-
sion and the chairman of the commission.

Notably, the bylaws of certain subjects of the
security and defence sector, which regulate, primarily,
the conduct of official investigations, have norms that
establish the possibility of conducting a polygraph exam-
ination within the framework of these investigations.
For example, the relevant provisions are contained in:
paragraph 10 of the procedure for conducting official
investigations in the Armed Forces of Ukraine?; instruc-
tions on the procedure for conducting official investiga-
tions and official inspections in relation to military per-
sonnel of the Security Service of Ukraine?®.

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

2Qrder of the Ministry of Defense of Ukraine No. 608 “On Approval of the Procedure for Conducting an Official Investigation in the Armed Forces of
Ukraine”. (2017, November). Retrieved from https://zakon.rada.gov.ua/laws/show/z1503-17#Text.

30rder of the Security Service of Ukraine No. 45 “Instruction on the Procedure for Conducting Official Investigations and Official Inspections
Regarding Servicemen of the Security Service of Ukraine”. (2016, February). Retrieved from https://zakon.rada.gov.ua/laws/show/z1503-17#Text.
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In this case, the person granting permission to
conduct a polygraph examination in a particular internal
investigation is the person who appointed this investi-
gation, and the initiator of the examination is either one
of the members of the internal investigation commis-
sion or the person against whom such an investigation
is being conducted.

Therewith, the grounds for making a decision on the
appointment of a polygraph test within the framework of
a specific internal investigation should be the correspond-
ence of the test questions to the subject of the internal
investigation, the presence in the materials of the inter-
nal investigation of factual data indicating that the person
in respect of whom the examination is planned is trying
to hide information about the circumstances or reports
false information, or the inability to confirm or refute the
information that became the basis for conducting an inter-
nal investigation in another way. In the case of initiation
of a polygraph examination by a person against whom
an internal investigation is being conducted, the sub-
ject of making an appropriate decision is also the estab-
lishment of the actual voluntariness of such a decision.

Notably, the right to appoint polygraph tests within
the framework of internal investigations should be fixed
in the legislation regulating the activities of a particular
subject of the security and defence sector, and the proce-
dure for assigning such an examination in this area should
be regulated in a bylaw that governs the conduct of an
internal investigation or polygraph tests.

Counterintelligence and intelligence-gathering
activities. The initiator of a polygraph examination, as
a measure of psychological support for counterintelli-
gence and intelligence-gathering activities (hereinaf-
ter referred to as intelligence activities), and the person
who grants permission for its conduct, are the subjects of
counterintelligence and intelligence-gathering activities.

Since it is quite logical that in this area a polygraph
examination is one of the measures of intelligence activ-
ity, and the organisational form of this activity is the rele-
vant case, the decision on the appointment of a polygraph
examination should be made by an official who has the
right to approve the decision on the establishment of the
relevant case. As for the initiator of the examination, it
can be either an intelligence officer in charge of the case
or the head of an operational division or body. If a poly-
graph test is initiated by an official who has the right to
approve a decision on initiating a case, such official is both
the initiator of the polygraph test and the person granting
permission to conduct it.

It should be clarified that polygraph tests as
a measure of psychological support for intelligence activ-
ities can be conducted only with the voluntary consent of
the person, in addition, they are exclusively indicative for
the intelligence officer and their result does not affect the
legal status of the examined person. In addition, one of the
key points of organising and conducting these examina-
tions is the issue of privacy and secrecy.
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Considering the above, it is more correct to dis-
cuss the authority of a person to grant not permission to
conduct an examination but to agree on the feasibility of
conducting it, if the voluntary consent of the examined
person to do so is present. This provision is also based
on the fact that obtaining a person’s voluntary consent to
conduct a polygraph examination can take place both in
advance and immediately before conducting the examina-
tion based on tactical considerations, the voluntary con-
sent is the basis for conducting the examination, and any
decision of an authorised person without voluntary con-
sent does not have any legal consequences.

Regarding the legal status of the initiator of a pol-
ygraph examination as a measure of psychological sup-
port for intelligence activities, it is worth paying attention
to their obligation to provide conditions for such exam-
ination that would meet certain requirements for their
conduct and the requirements necessary for conspiracy.

In addition, for high-quality preparation for the
examination, the polygraph examiner should get acquainted
with the materials about the examined person, first of all
with the operational information accumulated on the case,
which has access restrictions. Therefore, the initiator of the
examination is obliged to provide the polygraph examiner
with the necessary information to prepare for the examina-
tion at the request. Otherwise, its lack is one of the grounds
for refusing to conduct such an examination.

Therewith, it is necessary to pay attention to the
fact that conducting a polygraph examination in this area
involves the risks of familiarising the examined person
with the information that the subjects of counterintelli-
gence and intelligence-gathering activities have, based
on the content of the developed tests. The legal status
of the initiator of the examination should include the
right to get acquainted with the prepared tests and the
obligation not to allow the possibility of communicating
information to the examined person, which may nega-
tively affect further work on the case.

In addition, in other areas of the polygraph exam-
ination, video and audio recordings of the examination
should be mandatory to assess its quality. However, when
taking measures of psychological support for counterin-
telligence and intelligence-gathering activities, the corre-
sponding decision should be made in each individual case
by the person granting permission to conduct such exami-
nation at the suggestion of the initiator. In particular, such
fixation may provide for measures that would allow iden-
tifying the person (image retouching, etc.) in relation to
whom a polygraph examination is being conducted.

Criminal proceedings. The use of a polygraph in
criminal proceedings, and especially the use of a poly-
graph examination results as evidence, is still a controver-
sial subject among both Ukrainian and foreign research-
ers and legal practitioners. As for the Ukrainian legislation,
certain changes in the recognition of polygraph tests as
a type of expert study occurred in 2015, polygraph tests
were included in the list of forensic examinations by
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adding the relevant norms (paragraph 6.8) of Section VI
of the Order of the Ministry of Justice of Ukraine No. 53/5
0f 10/08/1998 (hereinafter referred to as methodological
recommendations).

However, these provisions are not consistent with
the requirements of Part 2 of Article 84 of the Crimi-
nal Procedure Code of Ukraine?, according to the above-
mentioned provisions of the methodological recommen-
dations (which are a bylaw) limited the use of the results
of polygraph tests only to obtaining orientation informa-
tion, forming a hierarchical (subordinate) conflict.

This has affected the heterogeneity of judicial
practice in similar circumstances, which is quite logical
and expected. Moreover, it can be noted that the initia-
tor and the person who appoints the polygraph exami-
nation are participants in criminal proceedings, the list
of which is defined by paragraph 25 of Article 3 of the
Criminal Procedure Code of Ukraine?. In particular, the
initiators of a polygraph test should include the parties
to criminal proceedings, the applicant, the witness, their
representatives and legal representatives. Considering
the provisions of Paragraph 19 of the same norm*, the
initiators of polygraph tests on the part of the prosecution
can include the investigator, the victim, on the part of the
defence - the suspect, the accused, their defenders and
legal representatives.

Therewith, if such an expert examination is initi-
ated by the person in respect of whom it is supposed
to be conducted, the relevant application must contain
the voluntary consent of this person to conduct a psy-
chophysiological examination. If such an examination
is initiated by one participant in the process in relation
to another, its consideration can take place only with
the voluntary consent of the person in respect of whom
the polygraph examination is supposed to be conducted.

In accordance with the provisions of Article 242
of the Criminal Procedure Code®, an expert institution,
expert or experts are involved by the parties to crimi-
nal proceedings or an investigating judge at the request
of the defence party. Considering the provisions of this
norm, it should be noted that persons who have the right
to appoint a psychophysiological examination using a pol-
ygraph can only be ones authorised to perform state func-
tions, as a rule, this is an investigator, an investigating
judge. Other participants in the process can either apply
to the investigator and the investigating judge with a cor-
responding request, or if this refers to a party to the crim-
inal process (victim, suspect, accused), involve an expert
on a contractual basis.

In addition, concerning the powers of persons
who have the right to appoint polygraph tests, when making
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an appropriate decision, their competence should include
determining:

— if a person who is planned to be involved as an
expert in conducting a polygraph test has the neces-
sary qualifications and the right to conduct forensic
examinations;

— if the purpose of the questions submitted for the
expert’s decision is to clarify the circumstances relevant
to the criminal proceedings;

— if there a voluntary consent of the examined per-
son to conduct a psychophysiological examination both
documented and in fact;

— if the examined person is aware of the right to free-
dom from self-disclosure and the right not to testify in
relation to themselves, family members, or close relatives,
the circle of which is determined by law.

The study shows for the first time the direct rela-
tionship between the legal status of participants in a pol-
ygraph examination with the legal status of participants
in the legal relationship within which these examinations
are conducted. For the first time, the “person who grants
permission to conduct a polygraph examination” is con-
sidered a mandatory participant in a polygraph examina-
tion. The features of the legal status of the initiator and
the person granting permission to conduct a polygraph
examination, depending on the legal relations within
which these examinations are conducted, were covered.

Conclusions

In the activities of subjects of the security and defence
sector, polygraph tests are conducted only within the
framework of certain legal relations (the process of
recruitment, internal investigation, counterintelli-
gence or intelligence-gathering activities, or criminal
proceedings).

The legal status of participants in a polygraph
examination is directly related to the legal status of par-
ticipants in the legal relations within which these exam-
inations are conducted.

According to the general rule, during the exam-
ination of candidates for service (work), a polygraph
test is appointed by the relevant entity in the person
of its head based on a regulation that determines the
procedure for checking candidates. Nevertheless, if it
is necessary to resolve additional questions from the
examined person or conduct a second examination, the
initiator of the examination should be one of the employ-
ees involved in the examination of the candidate, and
the person who gives permission to conduct the exam-
ination should be the body, the head of the subdivi-
sion that made the decision to test the candidate. The

'Order of the Ministry of Justice of Ukraine No. 53/5 “Instruction on the Appointment and Conduct of Forensic Examinations and Expert
Research and Scientific and Methodological Recommendations for the Preparation and Appointment of Forensic Examinations and Expert
Research”. (1998, October). Retrieved from https://zakon.rada.gov.ua/laws/show/z0705-98#Text.

2Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.

3Ibidem, 2012.
“Ibidem, 2012.
SIbidem, 2012.
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basis for assigning an examination should be ad hoc
regulation.

The person granting permission to conduct a pol-
ygraph examination in a particular internal investigation
is the person who appointed this investigation, and the
initiator of the examination is either one of the members
of the internal investigation commission or the person
against whom such an investigation is being conducted.

Based on the fact that the organisational form
of counterintelligence or intelligence-gatherning activ-
ity is a case, the decision on the appointment of a pol-
ygraph test should be made by an official who has the
right to approve the decision on the establishment of the
relevant case. As for the initiator of the examination, it
can be either an intelligence officer in charge of the case
or the head of an operational division or body. If a poly-
graph test is initiated by an official who has the right to
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approve a decision on the initiation of a case, such an offi-
cial is both the initiator of the polygraph test and the per-
son granting permission to conduct it.

In criminal proceedings, polygraph tests are con-
ducted in the form of a psychophysiological examination
using a polygraph. According to the requirements for the
appointment of an expert examination, the initiators of
polygraph examination must include the parties to crim-
inal proceedings (the prosecution can include the inves-
tigator, the victim, the defence - the suspect, the accused,
their defenders and legal representatives), the applicant,
the witness, their representatives and legal represent-
atives. Persons authorised to perform the functions of
the state, as a rule, an investigator and an investigating
judge can be attributed to the ones who have the right
to appoint a psychophysiological examination using
a polygraph.
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NMpaBoBMM cTaTycC iHiLiaTOpa Ta ocobu, dka
Hapa€ [o03BiN Ha NpoBeaeHHA nonirpagHoro
DOCNip)XeHHd

Onekcin Bonognmumnposud byteHKo

HauioHanbHa akageMmia Cny>kbu 6esneku YKpaiHu
03022, Byn. M. MakcnMmoBuMYa, 22, M. KM1iB, YKpaiHa

AHoTauia

AKTyasbHICTh T€MHU J0CJi/I>KeHHS 3yMOBJIeHA HEOOXiIHICTI0O YHOPMYBaHHS PAaBOBOI0 CTATYCY YYaCHUKIB
noJiirpadHUX OCTiIPKEHb SIK Cy0’ €KTIB BiAMOBIAHUX MPaBOBiJHOCHH. MeTOI0 AOCTiKEHHS € TEOpeTUYHE
OOI'pyHTYBaHHS Ta BU3HAYE€HHs MPHUKJIAAHOI CKJIaZ0BOi IPAaBOBOIO Pery/0BaHHS NoJirpadHUX JOCTiIKeHb
y cekTopi 6e3neku ¥ 060poHU YKpaiHH, 30KpeMa MPaBOBOro CTATyCy iXHiX y4acHUKiB. OCHOBY MeToA0JI0Til
HAyKOBOI'0 JOCJi/pPKEeHHS CTAHOBJIATH 3arajbHi Ta cheniajJbHi MeTOAU HAyKOBOI'O Ii3HAaHHHA, 30KpeMa
repMeHeBTUYHUMH, JTOTYHUH, CHCTEMHO-CTPYKTYPHUH, JOrMaTUYHUH, GOPMaIbHO-JIOTIYHUN METOAH, a TAKOXK
MeTo/1 y3arajbHeHHs. /loBe/IeHO, 1[0 0COOIMBICTIO MPOBeAeHHS MOJrpadHUX AOCTi/KEHb Y NisI/TbHOCTI Cy6 €EKTIB
ceKTopy 6e3meKku ¥ 060pPOHM € Te, 1110 BOHU Nepei6ayaloTh BUKOHAHHS 3aBJjaHb IIEPBUHHUX MPABOBiJHOCHH.
BianoBifiHO, cTaTyc y4yacHUKIB noJiirpadHUX AocCaifKeHb 6e3nocepeHbO MOB'sI3aHUN 3 iXHIM MpaBOBUM
CTaTyCcoOM SIK YYaCHHUKIB NMEepBHHHUX MPABOBiJHOCUH. Bu3HaYeHO, 1110 B MeXax KaJpoBOro 3abesnevyeHHs B
npoteci BUBYeHHS KaHWU/IATiB Ha c1yx0y (po60oTy) nosirpadHe focipKkeHHs IpU3HAYa€E BiJNOBIAHUI Cy0’EKT
B 0co6i Horo KepiBHMKa Ha MificCTaBi HOPMAaTUBHO-NIPABOBOI'0 aKTa, SIKUM BCTAHOBJIIOE MOPSALOK IepeBipKU
KaHIUAATiB. 3ayBaXKeHO, 10 B MeXaxX ICUXOJIOTiYHOTO 3a6e3MedyeHHsI KOHTPPO3BilyBaJIbHOI Ta OllepaTHBHO-
PO3IIYKOBOI AiJIbHOCTI pillleHHs Npo NpU3HaYeHHsI MoJlirpadHoro Joc/1i/KeHHs] TOBUHHA IPUMMaTH CIyK60Ba
0c00a, fIKa Ma€ MpPaBo 3aTBEPKYBATH MOCTAHOBH NP0 3aBeJieHHs BiMOBiAHOI cipaBu. BcTaHOBJIEHO, 1110
ininiaTopoM focaimKeHHs Moxe 6y TH SIK OTlepaTUBHUH CIIiBPOGITHHUK, y TPOBa/KEHHI IKOT0 epebyBa€ ClIpaBa,
TakK i KepiBHUK ONepaTUBHOrO MiApo3ainy a6o oprany. [IpusHayeHHs ncuxodisiosnoriyHoi ekcnepTusy i3
3acTOCyBaHHAM noJiirpada B KpHMMiHaJbHUX NMPOBA/PKEHHSX MOXKYTh iHILiIOBaTU CTOPOHM KPHUMiHa/JIbHOTO
IPOBa/PKEHHS (CTOCOBHO cebe Ta iHIIKX 0ci6), 3asBHUK, CBi/IOK (JIMI1Ie CTOCOBHO ce6e), iXHi TpeiICTaBHUKY (CTOCOBHO
0cib, iHTepecH IKUX BOHU MPeACTAB/IAITD). 3ayBaXKeHO, 1110 IcuxodisiosioriyHy ekcnepTH3y i3 3aCcTOCyBaHHAM
noJstirpada MarTh NPaBO MPU3HAYATH CJIJIUHN i CTiI9UM cyaas

Knio4yoBi cnoBa:
noJiirpad; nocazgoBa 0coba; NpaBoOBiHOCHHHU; TPU3HAYEHHS; CY6 EKT
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Abstract
Today, the external debt tends to grow, and the full-scale war with the Russian Federation in 2022 introduces

many forced changes in the regulation and management of external government debt in Ukraine, along with
changes in external and internal factors that affect the economy of Ukraine, its diplomatic relations with other
states, and consequently the external government debt, so this study is of great relevance. The purpose of the
study is to consider the external debt of Ukraine and its features. To identify the main problems that arise in the
regulation of public relations related to government debt. To establish factors that affect the national debt of
Ukraine. To disclose the concept, content, and the main signs of government debt. In the study, a set of scientific
methods was applied: system, induction, deduction analysis, synthesis, analogy, comparison, and bibliographic.
The scientific originality lies in the fact that based on the results of the study, a holistic view of the features of
Ukraine’s external debt in current conditions was developed. Its concept, content, principles, and main features
were analysed and covered. The factors of external government debt that affect it were established: the quality
of legislation, the state economy, the level of public confidence in the country, currency stability, war, pandemic,
diplomatic relations with foreign partners, etc. Recommendations for minimising it were developed. It was
proposed to exert influence in a comprehensive way - both from the economic and legislative sides, building
productive relations with other countries and international organisations. Moreover, to promote transparency
in the use of borrowed funds and adopt a separate law that would regulate public relations related to the state
debt of Ukraine. The features of regulation and management of external government debt during the war were
highlighted. It was proposed to develop methods that allow using the borrowed funds more efficiently. The
practical value of the study is that the investigation and analysis of the budget process can be the basis for
improving national financial legislation, as some proposals were formulated to amend the current legislation of
Ukraine. In addition, the results of the study on the budget process can be used in scientific activities for further
consideration of the problems of legal regulation of the budget process
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Introduction

The national debt of Ukraine affects various spheres of
the state’s existence: the Ukrainian economy, diplomatic
relations with foreign partners, and, ultimately, the qual-
ity of life of ordinary citizens. A high level of government
debt can repel potential investors and demand payment
of interest on the debt, which delays a large part of
budget funds and complicates cooperation with foreign
partners; therefore, it requires high-quality legislative
regulation and constant work with all multi-level factors
that affect the national debt of Ukraine. Since external
debt exists not only at the national but also at the inter-
national level, its problems are specific, that is, they are
at the international level.

In particular:

1) Problems with diplomacy, because diplomatic
relations affect external debt, and external debt affects
diplomatic relations.

2) Problems in attracting foreign investors during
the war.

3) Problems affecting international processes that
can lead to both restructuring and an increase in exter-
nal government debt.

4) Problems in the global economy and its impact on
the Ukrainian economy.

5) Problems of using international experience in reg-
ulating external government debt.

The following researchers considered the issues
of external government debt of the state. L. Brazhnik,
who investigated the historical retrospective of the
emergence and development of the entire government
debt of Ukraine along with the problems of ensuring
its repayment, analysed the ratio of government debt
to GDP (gross domestic product) and the experience of
foreign countries regarding government debt manage-
ment methods. In comparison with this study, the paper
of L. Brazhnik disclosed issues related to government
debt in general and explored more deeply its historical
retrospective, its ratio to GDP, and the experience of for-
eign countries. This paper examines the external gov-
ernment debt, its problems, various factors that affect
it, and possible ways to solve such problems [1].

Yu.V. Makogon and 0.A. Pakhomova also consid-
ered the external government debt of Ukraine in their
study. In particular, they analysed the current state of
Ukraine’s external government debt, evaluated it, pro-
vided scientific and practical recommendations for
improving the entire policy of Ukraine’s external debt,
analysed the impact of external debt on the world’s
economies, the dynamics of Ukraine’s external debt,
and the economic potential of Ukraine. This study has
a broader structure, considering a variety of factors that
affect the external government debt of Ukraine and its
historical origin [2].

As for the study of O.V. Brezhneva-Ermolenko,
0.V. Volko, and A.M. Dakhlalla, it covered the practice of
developing external government debt in Ukraine, the
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impact of international organisations on the economy of
Ukraine, the ratio of gold and foreign exchange reserves
and external government debt of Ukraine, approaches
to modernising government debt servicing of Ukraine,
key areas for improving government debt management
based on the principles of medium-term and risk ori-
entation. This paper examines not only the purely eco-
nomic and legal factors of government debt but also
social and diplomatic ones in the complex. In addition,
the war changed some approaches to the external gov-
ernment debt of Ukraine, which was also mentioned in
this paper [3].

Now, due to many crisis circumstances, the
national debt of Ukraine tends to increase, which is fur-
ther complicated by the war and leads to the loss of peo-
ple, infrastructure, architecture, etc. As a result, Ukraine
needs additional financial support, both for protection
from the enemy and for recovery after the war. In such
a situation, new approaches to government debt and reg-
ular work with it are needed, especially given that even
pre-war problems related to government debt, such as the
high level of corruption, have not yet been solved. There is
also the issue of the high-quality use of borrowed funds,
which is no less important. For these reasons, it is difficult
to overestimate the relevance of the issue under study.

The purpose of the study is to cover the features
of external government debt of Ukraine in the current
conditions to identify the main problems that arise in
the regulation of public relations related to government
debt, to establish factors that affect the government debt
of Ukraine, to disclose the concept, content, and main
features of external government debt, to outline new
approaches to its qualitative regulation and minimisation.

Materials and Methods

To achieve the purpose of this study, information was
analysed using both general scientific and special
legal methods of scientific knowledge. The research meth-
ods used primarily depended on the specific features of
this study and the problems posed in it. The methodology
of this paper was based on dialectical, comparative legal,
formal legal, system-structural methods, inductive and
deductive methods, methods of analysis and synthesis,
and the empirical method. The dialectical method of cog-
nition was used to determine the essence of government
debt, disclose the features and content of external gov-
ernment debt, determine the features of external gov-
ernment debt, and identify the content and features of
types of external government debt. The use of the system-
structural method contributed to the examination of
public relations related to external government debt. The
formal legal method allowed analysing the content of the
norms of the Constitution of Ukraine, the Budget Code of
Ukraine, and other acts of Ukrainian and foreign legisla-
tion. Methods of generalisation, analysis, and synthesis of
information, along with induction and deduction are the
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basis for investigating the legal regulation of external gov-
ernment debt in Ukraine and foreign countries, they
helped to analyse external government debt in Ukraine,
highlight its features, factors that are associated with it,
and the relationship between them. The comparative
legal method allowed analysing and comparing this paper
with studies of other researchers, both Ukrainian and for-
eign. Methods of description, comparison, and classifica-
tion were used to determine the patterns that character-
ise the external government debt of Ukraine and related
factors. Furthermore, the historical and legal method was
used to highlight the development of external government
debt and related problems and factors in historical ret-
rospect, which is important for understanding the rea-
sons for which the external government debt of Ukraine
arose and the consequences that it can bring, both pos-
itive and negative. The dogmatic method was used to
clarify the conceptual and categorical apparatus regard-
ing the external government debt of Ukraine. The general-
isation method was applied to draw conclusions in this
paper.

During the investigation of this problem, the
available studies of Ukrainian and foreign researchers
were used and analysed. The legal basis of this paper
consists of: the Constitution of Ukraine!, Budget Code of
Ukraine?, Law of Ukraine “On International Treaties of
Ukraine”3, Constitutional Acts of the European Union*,
resolutions of the Cabinet of Ministers of Ukraine®,
orders of the Ministry of Finance of Ukraine®, and other
regulations of national and foreign legislation.

Results and Discussion

External government debt is considered more dan-
gerous and complex than national government debt
because money and resources are circulating not only
within the Ukrainian economy. Firstly, it is advisable to
consider the definition of Ukraine’s external debt.

S.I. Ozhegov, in his dictionary, specifies that
“external government debt is the state’s debt on out-
standing external loans and unpaid interest on them.
External government debt consists of the state’s debt
to international and state-owned banks, governments,
private foreign banks, etc.” [5, p. 106]. While T.I. Vasiliev
and S.S. Ilyin note that “external government debt is
a debt to foreign states, organisations, and individuals” [6,
p. 236].

Thus, government debt arises as a consequence
of financial loans of the state, contracts and agreements
on the provision of loans, and prolongation and restruc-
turing of debt obligations of previous years [2, p. 109].

show/1312-2015-p#Text

I rcatures of external government debt of Ukraine in the current conditions

In general, the development and servicing of govern-
ment debt largely affect the state of public finances, the
investment climate, the development of international
cooperation in the context of globalisation, etc. [1, p. 65].
One of the types of external government debt,
according to studies, can be considered the current
external government debt, and the second - capital. The
national capital debt consists of the amount of issued
and outstanding debt obligations of the country, includ-
ing the interest that must be paid on them. Whereas the
current debt consists of expenses for the payment of
income to each of the creditors of the state and expenses
for the payment of obligations that already expired. As
for debt obligations, they can be expressed in the fol-
lowing three forms: the first is loans borrowed by the
state represented by the Cabinet of Ministers of Ukraine;
the second is government loans made through the issu-
ance of various securities issued on behalf of the Gov-
ernment; the third is other debt obligations guaranteed
by the government. Debt obligations can be short-term —
up to 1 year, medium-term - 1-5 years, and long-term —
5-30 years. All debt obligations are repaid within the
terms specified in the terms of the loan, in addition, such
terms may not, in any case, exceed 30 years. In what form
and under what conditions the debt obligations of the
subjects are issued, should be determined by the govern-
ing bodies and authorities of such subjects [7, p. 40].
External debt is much more complex and riskier
than a country’s domestic debt. Even getting it is much more
difficult, especially if the state cannot repay previous
debts, but already needs to collect debts again. Ukraine
also faced this problem. It is becoming increasingly dif-
ficult to repay old debts and incur new ones that are
needed to stabilise the economy. This was caused by var-
ious factors, which are discussed in this paper. The prob-
lem of government debt faced the economy of Ukraine,
starting with the acquisition of its independence [3, p. 13].
One of the first problems that Ukraine faced at
the beginning of its independence was the problems and
debts that the collapsed USSR left behind. The 1990s
were remembered as a difficult time for citizens, and,
accordingly, left their mark on the country’s economy.
Unfortunately, the economy could not function without
additional external funds at the beginning of its inde-
pendent years in the hope that in the future it would
repay its debts by developing entrepreneurship. At first,
the amount of government debt was reduced and repaid.
However, the global crisis of 2008 largely affected
Ukraine, leading to a fall in the state currency and the
need to collect new debts. Further stabilisation of the

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.

“Budget Code of Ukraine. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2456-17 /ed20150920#Text.

3Law of Ukraine No. 1906-1V “On International Treaties of Ukraine”. (2004, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1906-15#Text.

*Protocol, added to the Treaty on European Union and Treaties on the Establishment of the European Communities. (1992, February).
Retrieved from https://zakon.rada.gov.ua/laws/show/994_619#Text.

SResolution of the Cabinet of Ministers of Ukraine No. 1312-r “On Introduction of a Temporary Suspension of Payments on Repayment
and Service of the State Debt and the Debt Guaranteed by the State”. (2015, December). Retrieved from https://zakon.rada.gov.ua/laws/

%Order of the Ministry of Finance of Ukraine No. 42 “The Order of Reflection of the Operations Connected with the State Debt, in Case
of Planning and Execution of the State Budget”. (2004, January) Retrieved from https://zakon.rada.gov.ua/laws/show/z0228-04#Text.
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Ukrainian economy was undermined by the war that
began in 2014, which led, again, to a sharp drop in the
national currency. Evidently, it is very difficult to attract
investors to a country in which there is a war and infra-
structure is regularly destroyed. Considering the losses
suffered by industrial production in the east of Ukraine,
where most of the goods which allowed Ukraine to get
foreign currency earnings were produced, the problem
of external debt became acute [8, p. 124; 9, p. 30].

The greater the debt in the state, as noted by
L.V. Brazhnik, the greater its impact on the economic and
financial situation in the state [10, p. 101].

Nevertheless, over time, the economic situation
levelled off, military operations became less intense,
regions and areas that were located at a distance from
the places of military operations gained the opportu-
nity to work in pre-war mode, and the national cur-
rency got stabilised. As the main thing is not the ratio
of the national currency to foreign ones, but its stability
and the possibility of conversion, because with a stable
currency, businesses do not suffer losses from its fluctu-
ations, and therefore taxes are paid to the state budget
from the income received by entrepreneurs and new
places for work are created for citizens.

Yet a new problem that again hit the Ukrainian
economy was the COVID-19 pandemic, causing eco-
nomic destabilisation around the world because quaran-
tine was necessary to save human lives, which happened
to be much longer than most expected. As a result, some
businesses could not work and receive income, and
therefore closed. Many people became unemployed. In
addition, a lot of public funds had to be spent on the
conversion of hospitals and special equipment, because,
obviously, they were not ready for the pandemic, as in
other countries, so it is impossible to blame the Ukrain-
ian government and legislation in this case. To the
above, the costs of vaccination and other various related
costs must be added, which also created an additional
burden on the country’s budget.

There appeared a need for additional financial
injections into the country’s budget, which, unfortu-
nately, could only be obtained through new debt. Yet
the possibilities of repaying old debts, on the contrary,
decreased. Thus, external government borrowing, to
some extent, increases the resources of economic devel-
opment, but at the same time, it involves their servicing
(payment of the principal amount of debt and payment
of interest) [3, p. 101]. The fact that the state actively
uses loans is conditioned by the insufficient amount of its
own, domestic, and financial resources that are needed
to replenish the state budget and investment projects. If
they are used effectively, these funds can become an addi-
tional positive factor for the economic growth of Ukraine,
but if this is not achieved, an increase in government debt
can lead to a financial and political crisis and a violation
of macroeconomic stability [11, p. 241].

In addition to the pandemic, a full-scale war
launched by the Russian Federation began this year.
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During the war, both infrastructure and architectural
facilities, along with plants and factories were destroyed.
Any activity in places where hostilities are taking place or
which are under occupation is very dangerous and, often,
simply impossible. In addition, even if a certain business
still has some opportunity to work under occupation,
it seems unrealistic to pay taxes to the state budget of
Ukraine in such cases. Moreover, the sowing campaign is
under threat. The invaders are taking agricultural machin-
ery en masse for engineering work, building fortifications,
and using it as tractors for armoured vehicles. Equipment
is forcibly taken away from the population [12].

It is exceedingly difficult to trade with foreign part-
ners, especially paying attention to the fact that ports are
either blocked or shelled. It is required to look for new
transportation routes, which increases economic losses.
Investors are also afraid to invest in a country in which
fighting is taking place, people are dying, and warehouses
with goods are burning. It is very difficult to convince
them otherwise because there is no guarantee that their
investments will not be destroyed, and they will not suf-
fer continuous losses. Therefore, war can be devastating
for the state’s economy in various aspects.

Government debt is very closely linked to the
economy and politics in the country, including its legis-
lation, so various factors that affect the government debt
of Ukraine were considered. At the moment, Western
partners are trying to take a position of support in rela-
tion to Ukraine, and therefore provide monetary support
in various forms. But it, although very necessary now,
often leads to an increase in Ukraine’s external debt. On
the other hand, within the framework of such support,
the issue of debt restructuring in Ukraine is raised. In
particular, the US Treasury Department welcomed the
agreement on debt restructuring of Ukraine and called
on the creditors’ committee to quickly complete this
restructuring. The report also states that the United
States supports the efforts of the Ukrainian authori-
ties aimed at improving the business climate, fighting
corruption, improving the financial sector, eliminating
inadequate targeted electricity subsidies, and protecting
the most vulnerable members of society [13].

At the legislative level, it is necessary to be pre-
pared not only for the most favourable scenarios for
solving the problem with external debt but also for less
favourable ones for the Ukrainian economy. In addition
to the above-mentioned problems that war creates for the
economy, there is another one, although this is more of
a tragedy than just a problem. It is the deaths of young
people, children, and the rape of women and girls so that
they no longer want or cannot have children. In addition,
many people, fleeing from the war, simply leave for other
countries, and may not return. As a result of such exter-
mination of the working-age population, the country’s
economy can suffer very considerably. However, no mat-
ter how terrible and crushing the war may be, it is not the
only source of problems that prevent Ukraine from reduc-
ing its external government debt.
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In particular, there are problems of an internal,
more everyday origin. For example, corruption, which has
always existed, but has become even more merciless dur-
ing the war. Since the money that comes from external
borrowing was often not fully used to meet the needs for
which it was borrowed, but to a substantial extent was
simply stolen at various levels of both administration and
execution.

Therefore, to improve the situation with Ukraine’s
government debt, including external debt, it is necessary
to increase efforts to fight corruption, which, unfortu-
nately, has not yet reached the required level, and, on the
contrary, may act as an additional source for corruption.
To do this, it is necessary to change the attitude of society
to corruption, so that it is not as normalised as it is now.

At the expense of foreign financing, a number of
important projects are implemented that contribute to the
transformation and modernisation of the system of provid-
ing social protection and services, and despite the materi-
ality and importance of such an area of foreign assistance,
a great part of the projects do not reach their completion
in full, are performed with a lag from the plan, or funds for
their implementation are used inappropriately [14, p. 177].
Therefore, financing the social development of Ukraine
through foreign borrowing should provide, primarily, for
increasing the efficiency, transparency, and targeted nature
of the use of financial resources [14, p. 177].

An additional factor for the growth of external debt
is that part of the money is used in vain, not to implement
certain projects that can bring income to the country’s
budget in the future. Admittedly, it is vital to understand
that this is exceedingly difficult to do when even the pay-
ment of pensions and wages requires borrowing funds
abroad. Nevertheless, it is necessary to look for ways to
implement this effectively, as the constant living on bor-
rowed funds brings the country to bankruptcy, which
entails devastating consequences and partial isolation.
In addition, it is necessary to look for alternative ways to
obtain energy that would be suitable for Ukraine, because
excessive dependence on external energy sources binds
the economy to changes in energy prices and makes
Ukraine dependent on countries that sell such resources,
which may not be friendly. The source of regulation of
a country’s external debt is diplomacy, which determines
the attitude of other countries towards Ukraine and may
determine whether they agree to make some concessions
and accept conditions for the return or receipt of bor-
rowed money or resources favourable to Ukraine.

The issue of Ukraine’s external public debt
depends on many factors that need to be influenced in
the complex, not only at the legislative level, because
the legislation itself may be ideal, but not implemented
properly or at all. Moreover, this year the external
debt in Ukraine as of 03/31/2022 has already reached
UAH 1,473.52 billion (52.03% of the total amount of
state and state-guaranteed debt) or 50.37 billion USD [15].

The main factors of growth of Ukraine’s external
government debt are:

I rcatures of external government debt of Ukraine in the current conditions

— problems and debts left behind by the collapsed
USSR [16];

— at the beginning of its independent years, the country
could not do without additional external funds;

— the global crisis of 2008 largely affected Ukraine,
leading to a fall in the state currency and the need to
collect new debts;

— the war that began in 2014 undermined further
stabilisation of the Ukrainian economy;

— the COVID-19 pandemic affects government spend-
ing and reduces economic potential [17];

— a full-scale war with the Russian Federation.

An additional factor for the growth of external
debt is:

— corruption at various levels of both administration
and execution. Dependence of the state of public finances
on their transparency and the level of corruption in the
country [18];

— part of the money from the external government
debt is used in vain [19; 20];

— excessive dependence on external energy sources
binds the economy to changes in energy prices and
makes Ukraine dependent on countries that sell such
resources.

According to Yu.V. Makogon and O.A. Pakhomova [3,
p. 113], the main principles of government debt manage-
ment should be: minimisation of costs and risks associ-
ated with debt; optimisation of the debt structure; devel-
opment of the internal government borrowing market.
Transparency in the use of the funds provided is of
immense importance in optimising Ukraine’s external
debt. When developing the national policy in the field of
external debt, it is advisable to use the following meas-
ures: to balance revenues and expenditures in budget
systems that are the basis of centralised finance; to con-
duct a qualitative and quantitative analysis of how much
Ukraine and the financial destabilisation of its budget
system depend on external and internal factors; to iden-
tify factors that the state does not control; to increase
the efficiency that investments in additional budget rev-
enues can provide [3, p. 113]. Government borrowing
does not harm the economy if the opportunities pro-
vided by debt are optimally used [15, p. 57].

In addition to the above, it is also necessary to
prepare the legislation and economy of Ukraine for var-
ious unpredictable events, which, unfortunately, con-
stantly occur. It is also necessary to adopt a separate law
that would regulate public relations related to the state
debt of Ukraine.

Nevertheless, government debt may not always
indicate negative aspects, including its growth. In par-
ticular, America has one of the largest government debts
in the world, which does not interfere with its devel-
opment. The large external government debt indicates
not only the economic problems of the state but also
its cooperation with other states and integration into
the world economy. Alcidi Cinzia and Daniel Gross agree
with this, arguing that an increase in government debt
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can be successful if the economic growth rate is faster
than the growth rate of government debt [21].

To do this, it is necessary to influence all factors in
a comprehensive manner, including balancing the coun-
try’s budget, as Italian economists Elton Beckwirai, Silvia
Fedeli, and Francesco Forte noted [22].

Conclusions

The study established: the main factors for the growth of
external government debt of Ukraine; additional factors
for the growth of external debt, and factors for minimising
the country’s external government debt. During the reg-
ulation of public relations related to government debt,
the following problems arise:

1. The lack of a single regulation that would govern
relations related to the internal and external debt of
Ukraine, which makes the use of legislation inconvenient
and therefore less effective.

2. The problem of diplomatic relations, because the
readiness of foreign partners to cooperate and provide
favourable conditions depends on them.

3. The problem of unpreparedness of Ukraine’s econ-
omy for unexpected circumstances (such as a pandemic,
global crisis, and war).

4. The problem of encouraging foreign investors to
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5. The problem of efficient use of borrowed funds.

6. High level of corruption in the country.

7. Other social problems (lack of public trust in the
state, ageing of the nation, etc.).

The main features of external government debt
are:

1. It is fixed by the conclusion of an international
legal agreement.

2. It tends to grow.

3. One of the parties is necessarily a state, and the
other is a foreign entity.

4. Covers the shortfall in the budget.

5. Publicity.

6. It consists of fixed-term debt obligations.

7. The optimisation and reduction of external gov-
ernment debt are influenced by the following factors:
economy, legislation, politics, diplomacy, etc. Therefore,
it is clear that it also needs to be influenced compre-
hensively - both from the economic and legislative sides,
building productive relations with other countries and
international organisations. It is also necessary to pro-
mote transparency in the use of borrowed funds and
adopt a separate law on the state debt of Ukraine. Only
by acting comprehensively is it possible to effectively
influence Ukraine’s external debt and start a downward

invest in the Ukrainian economy during the war. trend.

References

[1]  Brazhnik, L. (2018). Sovereign borg of Ukraine: Molding process and management methods. Scientific Papers
of the Legislation Institute of the Verkhovna Rada of Ukraine, 4, 64-68. doi: 10.32886/instzak.2018.04.10.

[2] Makogon, Yu.V, & Pakhomova, 0.A. (2016). Outlandish borg of Ukraine at the current stage of the economic
crisis. Economic Bulletin of National Technical University of Ukraine “Kyiv Polytechnical Institute”, 13, 108-113.
doi: 10.20535/2307-5651.13.2016.80103.

[3] Brezhneva-Ermolenko, 0.V, Volko, 0.V, & Dakhlalla, A.M. (2018). Old sovereign borg of Ukraine: Molding,
management and service. Modern Economics, 10, 12-17. doi: 10.31521/modecon.V10(2018)-02.

[4] Ozhegov, S.I. (2011). Explanatory dictionary of the Russian language. Moscow: Oniks.

[5] Vasilyey, T, & Ilin, S.S. (1999). Economics: Student’s handbook. Moscow: AST.

[6]  Publiccreditand public debt. (n.d.). Retrieved from http://ebiblio.ru/book/bib/04 pravo/Fin_pravo/362.1.5.html# fin1.

[7]  Sidorova, A. (2019). Ukraine’s foreign debt: Assessment, modeling and forecasting. Finanse, Accounting, Banks,
1(24),123-128. doi: 10.31558/2307-2296.2019.1.13.

[8] Levchenko, V.P, & Timkovan, V.I. (2021). Ukraine’s foreign debt and yoga influencing the national economy.
Grail of Science, 9, 25-30. doi: 10.36074 /grail-of-science.22.10.2021.01.

[9] Brazhnik, L.V. (2020). Old foreign debt of Ukraine: Tendencies and interrelationships with economic
development. Scientific Papers of the Legislation Institute of the Verkhovna Rada of Ukraine, 1, 99-105.
doi: 10.32886/instzak.2020.01.10

[10] Yurchik, G.M., & Eger, D.O. (2020). Foreign debt: Trends and social heritage in Ukraine. Bulletin National University
of Water and Environmental Engineering. Economical Sciences, 1(89), 241-254. doi: 10.31713/ve1202020.

[11] The sowing company is under threat of disruption: The enemy massively destroys agricultural machinery. (n.d.).
Retrieved from https://fakty.com.ua/ua/.

[12] The US Department of the Treasury welcomed the borg of Ukraine about the restructuring and called the
committee of creditors quickly to complete the restructuring. (2022). Retrieved from https://finclub.net/ua/
all/minfin-ssha-prizval-kreditorov-ne-medlit-s-restrukturizatsiej-ukrainskogo-dolga.html.

[13] Panchenko, V.V. (2019). Old foreign debt and financial development of the social development of Ukraine. State
and Regions. Series: Public Management and Administration, 4(109), 172-178. doi: 10.32840/1814-1161/2019-4-30.

[14] Informational update on the status of the sovereign and guaranteed by the state to the borg of Ukraine. (2022).
Retrieved from https://mof.gov.ua/storage/files/.

[15] Zayachkovskaya, 0.V, & Khibeba, B.M. (2021). The outrageous debt of Ukraine and yoga infused into the

economy of the country. Bulletin National University of Water and Environmental Engineering. Economical
Sciences, 1(93), 56-64. doi: 10.31713/ve120216.

Law Journal of the National Academy of Internal Affairs, 12(2), 24-31 29 I



I rcatures of external government debt of Ukraine in the current conditions

[16]

[17]

[18]

[19]
[20]
[21]

[22]

Aliyev, K., Gasimov, L., & Eynalov, H. (2022). Institutional trust and life satisfaction in selected Post-Soviet
countries: The mediating role of ‘perceived relative income. Journal of Scientific Papers Economics and
Sociology, 15(1), 94-108. doi: 10.14254/2071-789X.2022/15-1/6.

Abbasov, ]., Gulaliyev, E., Ahmadov, F., & Mammadov, I. (2021). Does the COVID19 pandemic change the
relationship between government expenditures and economic growth in Azerbaijan? Journal of Scientific
Papers Economics and Sociology, 14(3), 185-204. doi: 10.14254/2071-789X.2021/14-3 /4.

Shkolnyk, 1., Kozmenko, 0., Nowacki, R., & Mershchii, B. (2020). Dependence of the state of public finances
on their transparency and the level of corruption in a country. Journal of Scientific Papers Economics and
Sociology, 13(4), 281-296. doi: 10.14254/2071-789X.2020/13-4/18.

Fazaalloh, A.M. (2019). Is foreign direct investment helpful to reduce income inequality in Indonesia? Journal
of Scientific Papers Economics and Sociology, 12(3), 25-36. doi: 10.14254/2071-789X.2019/12-3/2.
Tvaronaviciené, M, & Gatautis, R. (2017). Peculiarities of income distribution in selected countries. Journal
of Scientific Papers Economics and Sociology, 10(4), 113-123. doi: 10.14254/2071-789X.2017/10-4/9.
Alcidi, C., & Gros, D. (2019). Public debt and the risk premium: A dangerous doom loop. Retrieved from
https://voxeu.org/article/public-debt-and-risk-premium

Beqiraj, E., Fedeli, S., & Forte, F. (2018). Public debt sustainability: An empirical study on OECD countries.
Journal of Macroeconomics, 58, 238-248.

CnCcoK BUKOPUCTaAHUX pXKepen

[1]
[2]
[3]
[4]
[5]

[6]
[7]

(8]
[9]

[10]

[11]

[12]

[13]
[14]

[15]

[16]

[17]

I 30

Bpaxnuk JI. [lepxkaBHuil 6opr YkpaiHu: mpouec popMyBaHHS Ta MeTOAM ynpaB/aiHHA. Haykosi 3anucku
IHcmumymy 3akoHodaecmea BepxoeHoi Padu Ykpainu. 2018. Bur. 4. C. 64-68. doi: 10.32886/instzak.2018.04.10.
MakoroH 0. B., [lTaxomoBa O. A. 3oBHilHi# 60pr YkpaiHu Ha cy4acHOMY eTalli eKOHOMIYHOI KpH3H.
ExoHomiyHull sicHuk HayioHasnbHo2o mexHiuHo20 yHisepcumemy «Kuiecokuill nonimexHiyHutl iHcmumympy.
2016. Bumn. 13. C. 108-113. doi: 10.20535/2307-5651.13.2016.80103.

BpexxHeBa-Epmosnienko O. B, Bosibko O. B, [laxsiasuia A. M. 3oBHiLIHiH gep:xaBHUE 60pr YkpaiHu: GopMyBaHHS,
yTpaBJIiHHSA Ta 06cayroByBaHHs. Modern Economics. 2018. Bur. 10. C. 12-17. doi: 10.31521/modecon.V10(2018)-02.
Oxxeros C. W. ToskoBbIN c/10Bapb pycckoro ga3bika. M. : OHukc, 2011. 736 c.

Bacunbes T. U., UnbuH C. C. JkoHOMHUKA : cripaB. cTyf. M. : ACT, 1999. 544 c.

JepxxaBHul KpeauT i gepxaBHuit 6opr. URL: http://ebiblio.ru/book/bib/04_pravo/Fin_pravo/362.1.5.html# ftn1.
CimopoBa A. 3oBHilIHil 60pr YKpalHu: OL[iHIOBAaHHS, MOJIE/IIOBAaHHS Ta IPOTHO3yBaHHs. PiHAHCU, 061K, 6AHKU.
2019. Bun. 1 (24). C. 123-128. doi: 10.31558/2307-2296.2019.1.13.

JleBueHko B. I, TumkoBaH B. 1. JlepkaBHU# 60pr YkpaiHu Ta HOro BIJIMB Ha Hal[iOHAJbHY EKOHOMIKY.
I'paaab Hayku. 2021. Bum. 9. C. 25-30. doi: 10.36074 /grail-of-science.22.10.2021.01.

BpaxkHuk Jl. B. 3oBHiwHIM gepxkaBHUN 6Gopr YKpaiHW: TeHJeHLii Ta B3a€MO3B’I30K 3 €KOHOMiYHUM
po3BUTKOM. Haykogi 3anucku IHcmumymy 3akoHodascmea Bepxoenoi Padu. 2020. Bum. 1. C. 99-105.
doi: 10.32886/instzak.2020.01.10.

HOpuuk I'. M., Erep [I. 0. [lep>kaBHuU 60pr: TeHeHI[ii popMyBaHHS Ta COLlia/IbHI HACAIIKY B YKpaiHi. BicHuk
HayioHasibHozo yHigepcumemy 80dHoz20 2ocnodapcmsea ma npupodokopucmysauus. 2020. T. 1. Bumn. 89.
C.241-254. (Cepist «kEkoHOMi4Hi Hayku»). doi: 10.31713/ve1202020.

[loceBHass KOMITaHUs O, yTPO30 CpbIBA: Bpar MacCOBO YHUUTOXaeT cesbxo3TexHUKy. URL: https://fakty.com.
ua/ru/ukraine/suspilstvo/20220314-posivna-kampaniya-pid-zagrozoyu-zryvu-vorog-masovo-znyshhuye-
silgosptehniku/.

MinictepctBo ¢pinanciB CIIA npusiTano yroay npo pecTpyKTypusaliio 60pry YKpaiHu Ta 3aKJHUKaIo
KOMITeT KpeJAUTOPiB IIBUKO 3aBePLIMTH 110 pecTpykTypu3auito. URL: https://finclub.net/ua/all/minfin-
ssha-prizval-kreditorov-ne-medlit-s-restrukturizatsiej-ukrainskogo-dolga.html.

[lanyeHko B. B. 3oBHilHi# fepkaBHUN 6opr Ta piHaHCYBaHHSA COLiaJIbHOTO PO3BUTKY YKpaiHu. Jepicasa
ma pezionu. 2019. Ne 4 (109). C. 172-178. doi: 10.32840/1814-1161/2019-4-30.

IndopmarifiHa foBiKa 1[0/10 /eP>KaBHOTO Ta rapaHTOBAHOIO EP>KaBoto 60pry YKpaiHu ctraHoM Ha 31 Gepes.
2022 p. URL: https://mof.gov.ua/storage/files/.

3asukiBcbka O. B, Xi6e6a b. M. 3oBHimHiN 60pr YkpaiHu Ta Horo BIJIUB HAa €KOHOMIKY KpaiHW. BicHuk
HayioHabHO20 yHigepcumemy 800H020 2ocnodapcmea ma npupodokopucmysarHst. 2021. Ne 1 (93). C. 56-64.
(Cepist «<ExkoHOMiuHi Hayku»). doi: https://doi.org/10.31713/ve120216.

Aliyev K., Gasimov 1., Eynalov H. Institutional trust and life satisfaction in selected Post-Soviet countries: The
mediating role of ‘perceived relative income. Journal of Scientific Papers Economics and Sociology. 2022.Vol. 15.
No. 1. doi: 10.14254/2071-789X.2022/15-1/6.

Abbasov ., Gulaliyev E., Ahmadov F, Mammadov I. Does the COVID19 pandemic change the relationship
between government expenditures and economic growth in Azerbaijan? Journal of Scientific Papers
Economics and Sociology. 2021. Vol. 14. No. 3. doi: 10.14254/2071-789X.2021/14-3 /4.

Law Journal of the National Academy of Internal Affairs, 12(2), 24-31



Bryskovska and Bryskovska [INNEGSMS

[18] Shkolnyk I., Kozmenko 0., Nowacki R., Mershchii B. Dependence of the state of public finances on their
transparency and the level of corruption in a country. Journal of Scientific Papers Economics and Sociology.

2020. Vol. 13. No. 4. doi: 10.14254/2071-789X. 2020/13-4/18.

[19] Fazaalloh A. M. Is foreign direct investment helpful to reduce income inequality in Indonesia? Journal
of Scientific Papers Economics and Sociology. 2019. Vol. 12. No. 3. doi: 10.14254/2071-789X.2019/12-3/2.
[20] Tvaronaviciené M., Gatautis R. Peculiarities of income distribution in selected countries. Journal of Scientific

Papers Economics & Sociology. 2017. Vol. 10. No. 4. doi: 10.14254/2071-789X.2017/10-4/9.

[21] AlcidiC.,, Gros D. Public debt and the risk premium: a dangerous doom loop. VOX CEPR. 2019. May.

URL: https://voxeu.org/article/public-debt-and-risk-premium.

[22] Beqiraj E., Fedeli S., Forte F. Public debt sustainability: An empirical study on OECD Countries. Journal

of Macroeconomics. 2018. Vol. 58. P. 238-248.

Oco6n1MBOCTiI 30BHILLHbOIO AepXXaBHOIro 6opry
YKpaiHM B cy4aCcHUX yMoOBaXx

OkKcaHa MukonaiBHa BpuckoBcbKa!, Onbra KOpiiBHa BpUCcKoBCbKa?

'HauioHanbHa akagemia BHYTPILWHIX crpaB
03035, nn. ConoM’'dHCbKa, 1, M. KniB, YKpaiHa

2KMIiBCbKMM HaLiOHaNbHWIK YHIBEPCUTET iMeHi Tapaca LLleByeHKa
01033, Byn. Bonoonmunpcbka, 60, M. KuiB, YKpaiHa

AHoTalUia

[ToBHOMacurTa6Ha BiliHa Pocilicbkoi @egeparntii 2022 poky cipUYMHUIA YUMaJIO0 BUMYLIEHUX 3MiH, TOB’I3aHUX
i3 pery/iroBaHHSIM M ynpaBJ/IiHHSIM 30BHIIIHIM Jiep>kaBHUM 60proM YkpaiHu, 30BHILIHIMHU Ta BHYTpPIilIHIMHU
YUHHHUKaMH, AKi BIVIMBAIOTh HA €KOHOMIKY Jiep>KaBy, il JUNJIOMaTHU4YHI BiJHOCUHU 3 IHIIMMU KpaiHaMy, a OTXe,
Ha 30BHILIHIHM AepaBHUH 6opr, 110 MiATBEP/PKYE aKTYaJIbHICTh TEMAaTHUKH JOCTi/pKeHHs. MeTa cTaTTi nossrae
y BU3HA4YeHHi 0c06JIMBOCTEN 30BHIIHBOTO 60pry YKpaiHy, 30KpeMa IIJISIXOM: 3'ICYBaHHsI OCHOBHUX MPOGJIEM,
AKI BUHUKAIOTh Mi/l 4ac peryJyiloBaHHs CyCHiJIbHUX BiZJHOCHH, NOB'SI3aHUX i3 JepKaBHUM OOpProM; BUsIBJEHHS
YUHHUKIB, 1110 BIJINBAIOTh Ha Jlep>KaBHUN 60pr YKpaiHU; TJIyMadeHHsI OHATTS], 3MiCTy ¥ BUOKpeMJIEHHSI HOTO
OCHOBHHX O3HaK. Y Mexax J0C/Ii/[PKeHHsI 3aCTOCOBAHO KOMILJIEKC HAYKOBUX METO/B, 3-TOMIXK IKUX: CUCTEMHUH,
inaykuii, nexykuil aHasiy, ciHTe3y, aHaJIoTil, opiBHAHHSA Ta 6i6s1iorpadiynui. ChopMoBaHO LiJicHE YsABAEHHS
1110/10 0COGJIMBOCTEH 30BHIIHBOTO 60pry YKpaiHU B CydyacHUX YMoBax. [I[poaHasizoBaHO Ta pO3KPUTO HOro
MOHATTS, 3MICT, IPUHIUIIK ¥ OCHOBHI 03HaKW. BCTaHOB/IEHO YUHHUKH 30BHIIIIHBOTO ZIEP>KaBHOT'0 6OPry, sIKi Ha
HbOI'0 BIIMBAIOTh, & CaMe: SKICTb 3aKOHOJABCTBAa, EKOHOMIKa Jilep>KaBy, piBeHb [J0BipU HaceJIeHHd 0 KpaiHy,
CTabiIbHICTD BaIOTH, BiliHa, MaH/[eMis], JUIJIOMaTHYHi BiIHOCUHYU 3 iHO3eMHUMH MapTHepaMu Tollo. Hajano
pekoMeH1anii o0 oro MiHiMisariii, 30KpeMa IJISIXOM KOMIIJIEKCHOTO BIUIMBY, TO6TO BUOY/IOBYIOYH ILJIiIHI
BiZJHOCHMHM 3 {HIIMMH KpaiHaMM Ta MiXKHapOJAHHUMH OpraHisalisiMu sIK B eKOHOMIi4HiH, Tak i B 3aKOHOAaBYil
cdepax. KoHCTaTOBaHO BaXK/IMBICTb CIPUAHHS MPO30POCTi BUKOPUCTAHHSA 3all03U4YeHUX KoUITiB. [loBeieHO
HeOoOXi/IHiCTb IPUIHATH OKPEMUH 3aKOH, SIKHUH 61 peryJIoBaB CyCIi/bHI BiJITHOCUHY, 1110 CTOCYIOThCSI IEP?KaBHOTO
6opry YkpaiHu. BUcBiT/ieHO 0COG/JIMBOCTI peryJitoBaHHSI Ta YIpaBJiHHS 30BHIIIHIM JiepKaBHUM 60prom mij
yac BiliHM. 3alpONIOHOBAHO PO3POOUTH METOAH, sIKi JO3BOJATh ePeKTHUBHIllle BUKOPHUCTOBYBATH 3alo3U4eHi
KOIWITHU. [IpaKTU4YHA 3HAYYILICTh CTATTi NOJIATAE B TOMY, 1O OJiep>KaHi pe3y/bTaTH AOC/HiIKEHHS Ta aHaJi3y
610/P>KETHOTO MPOLLECY MOXKYTh CJAYTyBaTH MiJIPYHTSM /sl BJOCKOHAJIeHHS HalioHa/bHOro piHaHCOBOTO
3aKOHO/IAaBCTBA, IPOBE/IeHHSA HAYKOBUX JA0C/iKeHb 3 TP06.JieM TPaBOBOTO PETryJII0BaHHs GI0/PKETHOTO ITPOLiecy

KniouoBi cnoBa:

MiIBU/IY 30BHIIIHBOTO0 IeP>KaBHOT'0 60Pry; EKOHOMiYHA CUTYallisl; iIHBECTOPH; PECTPYKTYypPHU3allisl 1ep:KaBHOTO
6opry; popMyBaHHS JepKaBHOT0 GOPry; AUIJIOMATis; FeHE3UC JepKaBHOIo 60pry; 3apy6i>kHi KpaiHU
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Abstract
Forensic expertise, as a form of using special knowledge, is one of the most effective ways to establish the truth

during the investigation of threats or violence againsta law enforcement officer, especially given the often-limited
amount of criminally valuable information in such proceedings, which conditions the relevance of this paper.
The purpose of the paper is to establish the types and analyse the possibilities of forensic examinations that can
be assigned during the investigation of threats or violence against a law enforcement officer. During the study, a
set of scientific methods was applied - system, comparative legal, statistical, analysis, bibliographic, synthesis,
induction, and deduction. According to the results of the study, a holistic view of the complex of forensic studies
was presented, which: are most often assigned in the proceedings under consideration (examination of sound
and video recordings, fingerprinting, examination of cold steel and firearms, forensic trasological examination,
are mandatory if injuries are caused to the victim (forensic medical, can be assigned depending on the needs
of the specific production (engineering and transport, phototechnical, forensic psychiatric examination; also,
the types of examinations, the capabilities of which are not fully used by investigators (forensic psychological,
were identified. The most important problems that arise at the stage of assigning expert examinations and
can largely affect the quality of expert opinions were identified: violation of the deadlines for assigning expert
examinations, incorrect formulation of questions to the expert, provision of insufficient quantity and/or poor
quality of materials for research, incorrect definition of the type of expert study. It is emphasised that in the
conditions of martial law and the expansion of the list of methods and tools of committing the investigated
criminal offences in connection with it, there is a need for expert study, the objects of which are explosives and
substances, various weapons, etc.
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Introduction

The number of criminal offences related to the threats
or violence against a law enforcement officer (Art. 345
of the CC of Ukraine)! is quite large compared with the
total number of criminal offences against state authori-
ties in the field of law enforcement and remains consis-
tently high: 2016-967,2017-1,115, 2018-817,2019-821,
2020-909, 2021-819, January-April 2022-189 crimi-
nal proceedings [1]. Therewith, these illegal actions are
aimed not only at law enforcement officers but gener-
ally undermine the authority of state power and make it
impossible for law enforcement agencies to ensure the
safety of society and protect it from criminal threats
and other destabilising factors. Whereas, under martial
law, the public danger of these criminal offences largely
increases. This actualises the issues of effective counter-
action to the mentioned illegal acts, especially consider-
ing that the process of their investigation is complicated
by many factors: latency, the need for additional internal
verification, problems with the correct qualification of
illegal acts (since these criminal offences are often com-
mitted in conjunction with others), etc.

The achievement of the goals of a pre-trial inves-
tigation depends on the optimal set of investigative and
procedural actions performed. Being a procedural form
of using special knowledge in legal proceedings, foren-
sic expertise is one of the most effective ways to estab-
lish the truth on the issues that constitute the subject of
evidence. It is difficult to overestimate the role of using
expert knowledge during an investigation: frequently,
with a timely expert study of the appropriate type, the
investigator receives the necessary data, which, even in
conditions of a shortage of criminally valuable informa-
tion, allows making the right decisions and effectively
building the investigation process. In addition, consid-
ering the method of committing the criminal offences
under study, the appointment of separate expert studies
is mandatory.

Given the relevance, the level of scientific interest
in the issues under study is quite high today, and many
publications are devoted to the expert support for the
investigation of criminal offences, including against the
authority of state authorities. V.0. Husieva analysed the
current possibilities of psychological [2] and features of
the appointment of forensic medical [3] examinations
during the investigation of criminal offences committed
against law enforcement officers. A.A. Yukhno examined
the current state, theoretical and applied issues, and
prospects for the development of forensic support for
the activities of pre-trial investigation and inquiry bod-
ies in general [4]. The interest of Ukrainian researchers
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in forensic medical examination remains permanently
high. In particular, D. Ivanov clarified the importance of
forensic medical examination for establishing and com-
pensating for damage caused by criminal actions [5];
I. Senyuta, O. Orlyuk, S. Buletsa, D. Ivanchulynets cov-
ered urgent issues of appointment and legal regula-
tion of forensic medical examination [6], S. Lykhova,
A. Pletenetska, V. Sysoieva actualised the importance
of forensic medical examination for the qualification of
crimes [7]. Among foreign authors, many studies are also
devoted to the features of forensic medical expert study,
including injuries to law enforcement officers. Thus, within
this issue, the publications of ]. Payne-James [8], H. Ties-
man [9], B.Schram [10], and other scientists are presented.

However, given the lack of a separate methodology
for investigating threats or violence against a law enforce-
ment officer and based on the need to make changes to
the investigation of criminal offences (including in terms
of expert support) caused by the conditions of martial
law, the problem under study is relevant and requires fur-
ther development.

The purpose of this paper is to examine the possibil-
ities of certain types of expert studies that are assigned in
the framework of criminal proceedings on a threat or vio-
lence against a law enforcement officer, to determine the
objects, goals, and range of tasks that are solved during
their conduct, and to identify problems that arise during
the implementation of this form of using special knowl-
edge in investigating the criminal offences under study.

Materials and Methods

To achieve the purpose, a set of scientific methods was
used: system - provided an opportunity to determine
the types of forensic examinations that are assigned in
the studied proceedings, among the general system of
expert study, and to analyse the theoretical develop-
ments of researchers to determine the typical problems
that arise during the appointment of forensic examina-
tions in criminal proceedings of the studied category;
comparative legal - allowed analysing the provisions
of the current criminal procedure legislation, individ-
ual existing bylaws, and proposed in wartime projects
of regulations governing the expert activity. Within the
framework of the bibliographic method, the relevant
provisions of the Criminal Procedure Code of Ukraine
(Art. 69-71, Art. 242-244)? and certain regulations on
expert activity in Ukraine (the law of Ukraine “On Foren-
sic Expertise”?, Instructions on the appointment and
conduct of forensic examinations and expert studies*,
Instructions on conducting forensic medical expertise®)

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.

3Law of Ukraine No. 4038-XII “On Forensic Examination”. (1994, February). Retrieved from https://zakon.rada.gov.ua/laws/show/4038-12#Text.

*Order of the Ministry of Justice of Ukraine No. 53/5 “On Approval of the Instruction on Appointment and Conduct of Forensic Examinations
and Expert Research and Scientific and Methodological Recommendations on Preparation and Appointment of Forensic Examinations and
Expert Eesearch”. (1998, October). Retrieved from http://zakon2.rada.gov. ua/laws/show/z0705-98.

5Order of the Ministry of Health of Ukraine No. 6(z0248-95) “On Approval of the Instruction on Conduct of Forensic Medical Examination”.
(1995, January). Retrieved from https://zakon.rada.gov.ua/laws/show/z0254-95#Text.
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were considered. Statistical methods (grouping, analysis
of quantitative indicators) were used to summarise and
process statistical reports, and materials of investigative,
judicial, and expert practices.

The use of analysis, synthesis, induction, and
deduction allowed building a logical structure of the
study, which includes the following blocks: 1) a brief gen-
eral description of expert study that is assigned during
the investigation of threats or violence against a law
enforcement officer; 2) analysis of the most popular types
of examinations in such proceedings; 3) justification of
the need and disclosure of the possibilities of forensic
examinations, the capabilities of which are not fully used
during such investigations.

Results and Discussion

The examination of the materials of criminal proceed-
ings initiated on the commitment of a threat or violence
against a law enforcement officer indicates that most
often in such proceedings, expert examinations from
the forensic block are appointed (more than 50% of
proceedings). The above is conditioned by the fact that
the method of committing the studied criminal offences
is often associated with causing bodily injuries to the vic-
tim, and determination of the severity and nature of them,
according to p. 2 of pt. 2 of Art. 242 of the CPC of Ukraine?,
requires an appropriate expert study. Furthermore, the
analysis of the practice of investigating the criminal vio-
lations and the types of examinations appointed in such
proceedings shows that among the forensic expert stud-
ies common in these proceedings are the appointment
of: fingerprint examination, technical study of materials
and means of video and sound recording, examination
of cold steel and firearms, forensic trasological examina-
tion, examination of materials, substances, and products.
If necessary, in accordance with the needs of specific pro-
ceedings, other examinations may be appointed, such as
engineering and transport (investigation of the circum-
stances of the road accident), phototechnical (study of
photographs and technical means of their manufacture)
or forensic psychiatric (in case of doubt) sanity or limited
sanity of the suspect), etc.

Notably, the conditions of martial law and a cer-
tain update of the methods and tools of committing crim-
inal offences in general and in relation to law enforce-
ment officers also necessitate expert study, the objects
of which are explosive devices and substances, traces
and circumstances of the explosion, non-kinetic weap-
ons, grenade launchers, etc. It should be recognised that
now some of these objects are not currently the subject
of any expert specialisation available in the Expert Ser-
vice of the Ministry of Internal Affairs (MIA). Given the
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urgent need, the specialists of the State Research Foren-
sic Center of the Ministry of Internal Affairs of Ukraine
for the immediate introduction of new types of forensic
science and expert specialties for the appropriate level
of expert support of criminal proceedings during the
war prepared a draft order amending the Regulations
on the Expert Qualification Commission of the Ministry
of Internal Affairs and the procedure for attestation of
forensic experts of the Expert Service of the Ministry of
Internal Affairs?, the processing of which is currently
underway.

From the block of forensic examinations assigned
during the investigation of threats or violence against
a law enforcement officer, primarily, it is worth high-
lighting the examination of video and sound recordings.
Attention to this type of expert study in these proceed-
ings is conditioned by the fact that often illegal actions
of intruders can be recorded on video surveillance cam-
eras since the criminal offences under study are mainly
committed in public places (on streets, squares, parks,
courtyards of residential buildings, territories of enter-
prises, shopping institutions, etc.). In addition, since port-
able body cameras are an integral part of the equipment
of modern police officers, violent actions against them are
also recorded without fail. Thus, one of the most com-
mon types of expert study assigned during the investi-
gation of the commission of a threat or violence against
alaw enforcement officer is the examination of video and
sound recordings. For example, in accordance with the
established circumstances of criminal proceedings, a field
officer and a senior inspector of the prevention depart-
ment responded to a call to report domestic violence. Cit-
izen S., being in a state of alcoholic intoxication, caused
injuries to the senior inspector of the prevention depart-
ment by striking with his right foot, which was recorded
on video from the body cameras of the field officer?.

The expertise of video and sound recording is
a forensic examination, which, in turn, consists of three
areas: a technical examination of materials and means
of video and sound recording; identification of the
announcer on the physical parameters of oral speech;
acoustic signals and media; linguistic inspection of oral
speech. The subject of forensic examination is video
and sound recordings of factual data that are relevant
for pre-trial investigation and consideration of cases in
courts and fixed in video and sound recordings [11].

The types of examinations within the framework
of video and sound recording expertise are diverse:

— identification studies of human voice and speech
(establishment of the identity of individuals (individual
and/or group) by comparing their voices and speech on
the signals and samples provided for the study);

!Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.
2Order of the Ministry of Internal Affairs of Ukraine No. 675 “On Approval of the Regulations on the Expert Qualification Commission and
the Procedure for Attestation of Judicial Experts of the Expert Service of the Ministry of Internal Affairs”. (2020, September). Retrieved from

https://zakon.rada.gov.ua/laws/show/z0022-21#Text.

3Case No.234/119/21, proceedings No. 1-kn/234/531/21“The Verdict of the Kramatorsk City District Court of Donetsk region”. (2021, April).

Retrieved from https://reyestr.court.gov.ua/Review/96479773.
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— diagnostic examination of a person’s voice and
speech (identification of individual signs of a person’s
voice and speech);

— examination of audio and video recording devices.
A diagnostic examination that establishes technical con-
ditions and technology for obtaining a record (establish-
ment of the identity of the recording device, the pres-
ence (absence) of signs of installation);

— identification and diagnostic studies of the sound
environment (establishment of the identity and charac-
teristics of the sound environment based on the charac-
teristics of the object under study) [12].

The objects of the considered examinations are
track records fixed on material media: phonograms, which
are recordings of audio signals; videograms - recordings
of image signals; videophonograms - recordings of both
sound and image signals, and the material media them-
selves, means of recording and reproducing audio and
video information.

Notably, video recording can also be the object of
photographic examination, within which the identifica-
tion of objects, premises, and areas depicted in photo-
graphs (negatives) and videos; setting the size of images
on photographs (film frames, video frames) or their neg-
atives; establishment of technological and technical fea-
tures of shooting and production of photographs, films
and videos, etc.!

When conducting a portrait examination, in addi-
tion to photographs, the following methods are used to
identify a person (corpse): videorecords.

Identification of a person in a video recording
also becomes particularly important during the inves-
tigation of the category of proceedings under study.
As O.P. Vashhuk notes [13, p. 508], “the legislation of
Ukraine does not prohibit the study of a person based
on the features of nonverbal information obtained from
their appearance in a video recording and allows the
development of a new methodology for the comprehen-
sive expert study of a person based on video record-
ing materials.” The researcher indicated that in the study
of nonverbal information coming from the appearance
of a person (anthropogenic nonverbal information),
its main sources are appearance, emotional state, and
accompanying signs (design of appearance, clothing).

Additional sources may include objects of verbal
support for a person’s activities. The sources of nonver-
bal information themselves, firstly, simultaneously act
as independent objects of examination, which in this
case are studied in aggregate and secondly, in the pres-
ence of objects of verbal information (which also act as
independent objects of research) - these objects (verbal
and nonverbal) are also studied collectively. The lack of
information about one of these sources can largely affect
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the receipt of such an expert opinion as the inability to
solve the issues raised [13, p. 508].

It is necessary to pay special attention to the fact
that to conduct a high-quality expert study of video
recording, the specialist must provide the original sound
recording (video recording or video sound recording);
the original device with which the recording (phono-
gram, videogram, videophonogram) was recorded;
additional equipment used for recording: microphone,
power supply, signal transmission devices, control, etc.;
if necessary - complete information about making struc-
tural changes to the recording device and additional
equipment indicating the chronology of such transfor-
mations and a description of the recording path from the
transmitter (microphone, video camera) to the receiver
(technical fixing tools) with an indication of the num-
ber of channels and other related technical means [11].

It should be borne in mind that the original, from
a technical standpoint, is a record that is fixed simulta-
neously (during the period) with those events that are
recorded in it and which is contained exactly on the media
(cassette, digital media, etc.) that was used. As a rule, it
is impossible to establish the authenticity of records by
expert methods based on copies of records, without the
presence of their originals [11].

In addition to the above, to accurately determine
the object of study and its location on the media, it is nec-
essary to indicate in the question submitted for the deci-
sion of forensic examination the name of the investigated
file with extension (file name), the name of the directory
(folder) where the investigated file is contained, type
and name of the medium, device (identification marks of
the medium, device (serial number, IMEI)), on which it is
fixed (for example: “... in the phonogram of the file named
“1181.wav” in the folder with the name “audio” con-
tained on the disk for laser reading systems “MAXIMUS”
DVD-RW 4.7 Gb 16x ..."). According to practitioners, the
issue of solving the forensic examination of video and
sound recordings should be raised only after careful pro-
cessing of the recordings, drawing up protocols for their
inspection and listening, and only in relation to those
objects (fragments) that are essential for solving the
tasks of the investigation. Moreover, to avoid long dead-
lines for performing an expert examination and to clar-
ify the purpose, expediency, and accuracy of the issues
raised, expert advice is required before appointing an
expert examination [14].

It is noteworthy that the provision of video record-
ing is also necessary during forensic medical studies, for
example, to determine the severity and nature of inju-
ries caused to a law enforcement officer. In practice, it is
not uncommon for the expert to fail to provide relevant
records. In this way, for example, video cameras placed

and Expert Research and Scientific and Methodological Recommendations on Preparation and Appointment of Forensic Examinations and

I !Order of the Ministry of Justice of Ukraine No. 53/5 “On Approval of the Instruction on Appointment and Conduct of Forensic Examinations

Expert Research”. (1998, October). Retrieved from http://zakon2.rada.gov. ua/laws/show/z0705-98.
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near the scene recorded that the accused on a motorcycle
hit a field officer and dragged him behind for a few metres
to the roadway. However, during the proceedings in the
Darnytskyi District Court of Kyiv, the investigators were
not provided with relevant video recordings’.

The provision of relevant video materials could
simplify the determination of the mechanism of causing
bodily injuries and the establishment of its compliance
with that recorded on video recordings or in protocols
of investigative actions. Furthermore, the video mate-
rials provided allowed experts to refute the possibility
of a law enforcement officer receiving injuries in other
circumstances that are not related to the service or at
other times.

It is quite obvious that the investigation of a crim-
inal offence related to causing violence can be successful
only if the possibilities of forensic medical examinations
are properly used. In addition, the results of foren-
sic medical examinations are important in the prepara-
tion and conduct of investigative (search) actions. The
use of special forensic medical knowledge during the
forensic examination in criminal proceedings of crimes
against the life and health of a person allows identify-
ing the most important issues related to the establish-
ment of the mechanism of offence, the nature and degree
of harm caused to health, and, in many cases, a person
who is subject to involvement as an accused [15, p. 150].

Analysis of criminal proceedings under Art. 345 of
the CC of Ukraine? indicates that injuries caused to law
enforcement officers are mostly minor, less often mod-
erate and severe. Commonly, during the forensic medical
examination in criminal proceedings on crimes related
to the infliction of bodily injuries, a number of typical
tasks are solved, including: the degree of severity of
bodily injuries; the number, nature, location, and origin
of bodily injuries; the statute of limitations for inflict-
ing bodily injuries; the sequence of bodily injuries;
the mutual location of the victim and the suspect dur-
ing the infliction of bodily injuries, the presence of traces
of struggle; the determination of the tool that inflicted
bodily injuries; the degree of disability [16, p. 178]. In
addition, forensic medical examinations are a key fac-
tor in creating legal prerequisites for compensation for
physical harm to health [5].

The stages of preparation and appointment of
forensic medical examination of living persons are: issu-
ance of a resolution on appointment of examination with
the establishment of issues, identification of the person
and ensuring their arrival at the expert institution, pro-
vision of materials for acquaintance with the circum-
stances of the proceedings and medical documentation
on the person who is sent for examination, and drawing
up an expert opinion [17, p. 279].
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Within the framework of the issue under study,
it is also worth focusing on forensic medical examination
based on the results of an investigative experiment. An
analysis of the practice of investigating threats or violence
against a law enforcement officer showed that this inves-
tigative action is often conducted within the framework
of such proceedings. The main purpose of this subtype
of forensic examination is to establish compliance with
the mechanism of infliction of bodily harm, reproduced
by the suspect during the investigative experiment, found
on the body of the victim during the forensic examination.
The appointment of this expert examination may also be
extremely appropriate in cases of changing the suspect’s
testimony at the stage of pre-trial investigation or even
during the trial. The relevant expert opinion, in this case,
acts as irrefutable evidence in criminal proceedings.

Since the method of committing the studied
offences is often accompanied by active physical confron-
tation, traces of biological origin (bloodstains, hair, skin
particles, etc.) may remain at the place of illegal actions.
These objects are examined as part of forensic exam-
inations of traces of biological origin, during which the
issues of establishing the affiliation of biological traces
(fat traces, blood, etc.) and other physical evidence of bio-
logical origin to a particular person are resolved.

The study of blood traces is essential for expos-
ing the perpetrators, and the form and location of such
traces can be used to judge important circumstances of
a criminal offence. Therewith, experts note that for the
effective study of such traces, competent actions of the
investigator are necessary to identify, seize, pack, and
send them [18, p. 134]. In addition, V.0. Husieva empha-
sises the rule according to which the defining moment
of the appointment of a forensic examination of traces
of biological origin is that it should be appointed and
conducted immediately after the emergence of issues
that require special knowledge [19, p. 297]. For that
reason, the appropriate specialist should be involved
in the inspection of the scene of an accident.

The guarantee of conducting an objective foren-
sic medical examination, which ensures the provision
of a correct legal assessment of the event that occurred
and provides an opportunity to conduct a quick and
complete investigation, is the correct appointment of
a specific type of examination. Typical mistakes made
by investigators that make it impossible to conduct
a high-quality forensic medical expert study are:

— failure to provide sufficient medical data necessary
for the expert to address a number of issues;

— failure to inform the expert of important data
established during the investigation and failure to pro-
vide materials of criminal proceedings;

— late appointment of forensic examinations;

!Case No.234/119/21, proceedings No. 1-kn/234/531/21“The Verdict of the Kramatorsk City District Court of Donetsk region”. (2021, April).

Retrieved from https://reyestr.court.gov.ua/Review/96479773.

’Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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— incorrect formulation of questions to the expert;

— appointment of several examinations to solve the
same issues and incorrect determination of the type of
future examination [3, p. 103, 105].

In addition to the above-mentioned expert studies,
conducting a forensic psychological examination in some
cases is of great importance for establishing the circum-
stances of criminal offences related to the commission
of violence or threats against a law enforcement officer.
This examination is conducted in accordance with p. 4
of pt. 1 of Art. 91, p. 1 of pt. 1 of Art. 485 of the CPC of
Ukraine and p. 2 of Art. 486 of the CPC of Ukraine!.

As V.0. Husieva [2, p. 261] and 0.0. Slipets [20,
p. 509] emphasised, this type of expert research is unjus-
tifiably underestimated during the investigation of such
proceedings. Therewith, through the conduct of such
examinations, individual psychological characteristics,
emotional reactions and states of mentally healthy sus-
pects, victims, and witnesses can be established, the abil-
ity of victims, witnesses, and suspects to perceive impor-
tant circumstances in the case and give correct (adequate)
testimony about them, issues of compensation for non-pe-
cuniary damage to the victim can be resolved, orienta-
tion information obtained during the investigation and
the conclusions of this examination in terms of determin-
ing the typological characteristics of the individual can be
used in criminal and administrative proceedings to estab-
lish elements of the subjective composition of the crime
and individualise the punishment.

The object of forensic psychological examination -
mentally healthy persons-participants in criminal pro-
ceedings (suspects, accused, defendants, acquitted, con-
victed, witnesses, victims, plaintiffs, defendants: minors;
adults, and the elderly), and the main task of this class of
examination is the identification of features of individ-
ual psychological nature, key personality traits; factors-
motives of mental life and behaviour; emotional reactions
and states; patterns of mental reactions, the level of devel-
opment and individual qualities of the subject?.

A forensic psychological examination is especially
important in the case of the involvement of minors in
the proceedings. Thus, these individuals often witness
domestic violence and other domestic crimes, to clarify
the circumstances of which law enforcement officers are
called. In addition, Art. 345 of the CC of Ukraine?® also
defines relatives of law enforcement officers, who may
also be minors, as victims.

Considering the above, such subspecies of forensic
psychological expertise as:

a) forensic psychological examination of the ability
of a minor suspect, accused to fully realise the meaning
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of their actions and manage them (main questions: Is
a minor able, based on the level of their mental develop-
ment, individual psychological characteristics, and spe-
cific circumstances of the case (specify which ones), to
fully realise the meaning of their actions and fully manage
them?; Does the minor have mental disorders that are not
signs of mental illness? If so, what are these signs? etc);

b) forensic psychological examination of the ability
of a witness or victim to correctly perceive the circum-
stances that are relevant to the case and provide correct
testimony about them (main questions: Can a subject,
considering their emotional state, individual psychologi-
cal characteristics and level of mental development, cor-
rectly (adequately) perceive the circumstances that are
important in the proceedings and provide appropriate
(adequate) testimony about them?; Whether and how
the individual properties of the mental processes of the
subject affected (indicate depending on what is essen-
tial in the proceedings: memory, attention, perception,
thinking, features of emotional reactions or functioning
of sensory processes: sight, smell, hearing, etc.) the ade-
quacy of their perception of a specific situation (indicate
the available signs of the situation), which is investigated
in the proceedings, their reproduction in the testimony?;
Does the witness (victim) have a pronounced tendency
to fantasise?; Does the witness (victim) have a pro-
nounced tendency to suggest?) [21].

In addition, despite the fact that video recordings
often act as evidence in such proceedings, a forensic psy-
chological examination of the communication activity of
the person recorded in the video may also be important.
This expert examination is appropriate in cases when
the suspect (accused, victim, witness) refuses initial tes-
timony, claiming that it was provided not independently,
but under the psychological influence, or imitating infor-
mation about the event of a crime previously reported to
them by other persons (for example, operational work-
ers, investigators, accomplices in the case, etc.). Within
the framework of such an expert study, the following
questions can be resolved: What are the psychological
features of reproducing the situation and circumstances
of events by a person (based on video recordings of
investigative actions performed with the participation
of this person)?; What are the psychological features of
a person’s communicative activity (surname, first name,
patronymic) during the reproduction of certain events
by them (specify which ones), during the conduct (spec-
ify the date) of an investigative action with their partici-
pation (based on the video recording of this investigative
action)?; Are there any psychological qualities in a per-
son’s behaviour that are characteristic of independent,

!Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon0.rada.gov.ua/laws/show/4651-17.

20rder of the Ministry of Justice of Ukraine No. 53/5 “On Approval of the Instruction on Appointment and Conduct of Forensic Examinations
and Expert Research and Scientific and Methodological Recommendations on Preparation and Appointment of Forensic Examinations and
Expert Research”. (1998, October). Retrieved from http://zakon2.rada.gov. ua/laws/show/z0705-98.

3Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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non-independent reproduction of certain events during
the relevant investigative action with their participation?;
Are there any signs in the video recording of the repro-
duction of the situation and circumstances of the events
(date of the event) with the participation of the person
(surname, first name, patronymic) indicating the exercise
of psychological influence on them by the persons who
took part in the conduct of this investigative action? etc.!

The expert examination requires: an authentic
video recording, a protocol of the relevant investiga-
tive action (it is possible to provide a properly certified
photocopy). Other materials of the criminal case are not
needed, since it is not the identity of the person involved
in the case that is being investigated, but only their com-
munication activities recorded in the video.

Evidently, within the framework of this paper, it
is not possible to characterise all types of expert studies
that can be assigned during the investigation of criminal
offences related to the commission of threats or violence
against a law enforcement officer. The needs of specific
production make it necessary to attract specialists from
various branches of expert knowledge.

Conclusions

Forensic expertise, as one of the forms of using special
knowledge in legal proceedings, is an effective means
of establishing the truth in criminal proceedings in the
shortest possible time and in conditions of a limited
amount of criminally valuable information. Considering
the fact that the method of committing a threat or vio-
lence against a law enforcement officer is often accom-
panied by causing bodily harm, certain types of expert
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study (forensic) are mandatory in accordance with
the current criminal procedure legislation. Therewith,
their appointment is often accompanied by problems
that affect the quality of the expert examination: late
appointment; incorrect questions; insufficient medical
data required by the expert; failure to provide the neces-
sary materials of criminal proceedings; incorrect deter-
mination of the appropriate type of examination, etc.

Given the fact that video recordings often act as
physical evidence in the analysed proceedings, their
expert study is extremely popular. Moreover, video
recordings act as objects of different types of examina-
tions: phototechnical, examination of video and sound
recording, portrait, psychological, examination of the
communicative activity of a person, etc.

A forensic psychological examination is unneces-
sarily underestimated during the investigation of threats
or violence against a law enforcement officer. This type of
expert study is indispensable when the persons involved
in the proceedings are minors and there is a need to
establish the ability to fully understand the importance
of their actions and correctly perceive the circumstances
that are valuable for the proceedings. In addition, this
type of expert examination may be appointed in cases
when the suspect (accused, victim, witness) refuses the
initial testimony.

The conditions of martial law and the expansion
of the arsenal of methods and tools of conducting the
considered proceedings necessitate expert study, the
objects of which are explosive devices and substances,
traces and circumstances of the explosion, and non-kinetic
weapons, grenade launchers, etc.
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CypoBi eKcnepTU3u Nig Yac po3cniayBaHHA
norposu a6o HacCUIbCTBaA LWOAO NpaUiBHMKA
NPaBOOXOPOHHOIO OpraHy

Ceprin BacunboBuny Kobeub

HauioHanbHa akageMiqa BHYTPILLHIX cnpaB
03035, nn. ConoM'aHcbkKa, 1, M. KuMiB, YKpaiHa

AHoTauia

CynzoBa ekcrepTusa K ¢opMa BUKOPHUCTAHHS CHeLia/IbHUX 3HaHb € OJHUM 3 HalepeKTUBHILIHUX COCO6iB
BCTAHOBJIEHHS ICTHHM Mi/| 4ac po3c/iiyBaHHs NOTPo3Uu ab0 HACKJIbCTBA 1[0/0 NpaliBHUKA TPAaBOOXOPOHHOI0
oprasy, 0co6JIMBO 3 OTJISI/ly Ha HEJOCTaTHiM 06cAT KpMMiHaIiCTUYHO 3HA4y1[01 iHpopMaLlil B TAKUX IPOBA/PKEHHSIX,
110 NiZITBEP/IKYE aKTyaIbHICTh bOT0 [OC/iXKeHHS. MeTO10 CTaTTi € BCTaHOBJIEHHS BU/IiB Ta aHaJ1i3 MOXJIMBOCTEN
CYIOBUX €KCIepTH3, fAKi MOXyTb NPU3HAYaTH Iif, Yac po3C/aiyBaHHS MOTPO3W ab0 HACUJBCTBA 00
NpalniBHUKA NPAaBOOXOPOHHOTO OpraHy. Y Mexax JOC/i/pKeHHS 3aCTOCOBAHO KOMIIJIEKC HAYKOBUX METO/IB —
CUCTEMHUH, TOPiBHAJIbHO-IPABOBUH, CTaTUCTUYHUH, 6i6iorpadiyHui, aHanizy, cuHTe3y, iHAyKuii Ta JeayKuil.
CdopmMyJibOBaHO LisTiCHE YsIBJIEHHS PO KOMILJIEKC CY/10BO-eKCIIEPTHUX 0C/Ii/PKeHb, sIKi HalyacTillle MPU3HA4Yal0Th Y
PO3TJIslyBaHUX MPOBA/PKEHHSX (€KCIIepTH3a 3BYKO- Ta BiZje03anuCy, JaKTHUI0CKONIYHA, eKCIIepTH3a X0JI0LHOY,
a TaKOX BOTHeEMNa/JIbHOI 36pol, Cy/0BO-TpacoJioriyHa ekcrnepTusa). [loBe/leHO, 1[0 BOHU € 060B’SI3KOBUMHU
3a YMOBHU CIIPUYMHEHHS NOTEPHIJIOMY TiJIeCHUX YIIKO/KeHb (CyZ,0BO-MeJMYHA) Ta MOXKYTb NPU3HAYATHCS
3aJIeXKHO Bii TOTpe6 KOHKPeTHOr 0 TpoBa/KeHHs (IHKeHepHO-TPaHCIIOPTHA, POTOTEXHIUHA, CYZ0BO-IICUXiaTpUIHA
eKkcrnepTHusu). BctaHoB/ieHO po6/eMY, sIKi BUHUKAIOTh Ha eTani NpU3HaYeHHs eKCIepTU3 | MOXYThb CYyTTEBO
BIJIMHYTHU Ha AKICTb €KCNePTHUX BUCHOBKIB: NIOPYyLI€HHA TePMiHIiB IpU3HAYEeHHS eKCIIepTU3, HEKOPEeKTHe
dopMyII0OBaHHS NMHUTaHb €KCIEPTOBi, Ha/IaHHS HEJOCTAaTHBOI KiJbKOCTI Ta/abo HU3bKA SKICTh MaTepiaiiB
U1 JOCHiP>KeHHS, HellpaBUJIbHE BU3HAYeHHS BUAY €KCIepTHOro AocjipkeHHs. HaroJsomeHo Ha ToMy, 110
B YMOBAaxX BOEHHOTO CTaHy, IKUH Mepe/i6adae po3IMpeHHs NepeJiiKy crnoco6iB i 3HapsA b YYMHEHHS A0C/T/HKyBaHUX
KpUMiHa/JIbHUX IPABOIOPYIlIeHb, BUHUKAE TOTPe6a B MPU3HAUYEHHI eKCIEPTHUX JOCIiKeHb, 06’EKTaMU IKUX
€ BUOYX0Bi mpucTpoI Ta pe4oBHHH, Pi3Hi BUAU 36pOi TOIL[0

KniouyoBi cnoBa:
KpI/IMiHaJIbHe MMpoBaJAKE€HHA; cneuianbﬂi 3HAHHA; €eKCIIEpTHE 336831’[9‘IeHH${; KpI/IMiHaJ'IiCTI/IKa
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Abstract
The result of the reform of the criminal process in 2012 was the introduction of a new institute of procedural

guidance for pre-trial investigations. This institute has become the object of many scientific discussions, and
therefore there is a need to analyse its historical and legal genesis to clearly understand the place and role of the
prosecutor in modern criminal proceedings. The purpose of the study is to examine the institute of procedural
guidance in criminal proceedings and identify promising areas for improving its legal regulation. The study used
dialectical, system-structural, synthesis, formal-logical, and historical methods. It is proved that the institute of
procedural guidance originated quite a long time ago. From the very beginning, monarchs used civil servants
to represent exclusively their interests in certain processes that were important to them. It is established that
the genesis of the institute of the prosecutor’s office began to be used quite widely, up to the development of
a separate structure of the relevant state bodies and assigning them the function of supervision over certain
spheres of life, that is, the functions of the prosecutor’s office expanded sufficiently and representation of
the interests of the state in criminal proceedings became part of the overall function of supervision. With the
change in the socio-political orientation of Ukraine’s development after independence, the place and role of
the prosecutor’s office in the system of state bodies have evolved under the influence of advanced European
trends. The reverse process of changing the functions of the prosecutor’s office in criminal proceedings has
begun, namely, the function of total prosecutor’s supervision has begun to narrow and be reduced to procedural
guidance of the criminal process and representation exclusively in certain cases. As a result of the study, it was
stated that the legislation regulating the legal status of the prosecutor’s office has contradictions, namely, the
Law of Ukraine “On Prosecutor’s Office” imposes broader powers on the prosecutor than the Constitution of
Ukraine, which undoubtedly requires legislative correction by making appropriate changes. The findings of the
study can be used in rule-making and law enforcement activities
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Introduction

Nowadays, the active development of society, the con-
tinuous process of regulating public relations, globalisa-
tion and integration on the European continent require
the active development of legal institutes to bring them
in line with international standards. Not an exception
is the system of prosecutor’s offices, which during the
years of independence of Ukraine has been undergoing
both structural and functional changes. The most rele-
vant change in the activities of the prosecutor’s office,
which took place in 2012 with the adoption of the new
Criminal Procedure Code of Ukraine!, was the introduc-
tion of a new function - procedural guidance of pre-trial
investigations. In addition, further amendments to the
Constitution of Ukraine in 2016* showed a narrowing
of the powers of the prosecutor’s office and their reduc-
tion exclusively to participation in criminal proceedings
and representation in clearly defined cases. The func-
tion of procedural guidance of the pre-trial investigation
and the role of the prosecutor in criminal proceedings
as the head of the pre-trial investigation causes a lot of
discussion in connection with the consolidation of the
principle of immutability of the prosecutor throughout
criminal proceedings, which raises doubts about their
impartiality during the pre-trial investigation because
under such conditions, the prosecutor actually pre-
pares to maintain the state prosecution in court even
from the stage of collecting evidence during the pre-trial
investigation.

The general trend in the development of human
rights and freedoms in the world has become an
increase in the standards of these rights and freedoms,
which leads to the activation of the state represented by
its bodies in the relevant field of activity. An important
tool in ensuring human rights and freedoms by combat-
ing crime is the activity of law enforcement agencies,
in particular, the prosecutor’s office, as one of the key
subjects of criminal proceedings. During the existence
of the prosecutor’s office on the territory of Ukraine, the
functions and powers of these bodies have been changed
by the state. Thus, in Soviet times, the prosecutor’s
office mainly served the political regime and senior offi-
cials in the state, controlling all spheres of public life and
all branches of the national economy. During the years
of independence, the prosecutor’s office has undergone
structural and functional changes, and its role and tasks
in the system of state bodies have changed.

The institute of procedural guidance in the scien-
tific literature causes quite a lot of discussion since it is
a novelty of national legislation and many of its aspects
remain unexplored and theoretically unfounded. In par-
ticular, historical periods in the development of national
prosecutor’s offices, the genesis of their powers, and the
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place and role of the prosecutor in modern criminal pro-
ceedings remain understudied.

In most studies on the chosen issue, only the
functions of the prosecutor in criminal proceedings are
compared with their status as a procedural leader in
criminal proceedings. Since the procedural guidance is
one of the guarantees for achieving the tasks of crimi-
nal proceedings defined in Art. 2 of the Criminal Proce-
dure Code of Ukraine?, this function of the prosecutor’s
office requires scientific analysis with an appeal to the
historical origins of the foundations of the prosecutor’s
office’s leadership in criminal proceedings to investi-
gate the genesis of the role of the prosecutor in crimi-
nal proceedings in different historical epochs. The issue
of studying the dependence of the place and role of the
prosecutor in criminal proceedings on the general tasks
of criminal proceedings remains important, along with
the consideration of the principle of immutability of the
prosecutor throughout criminal proceedings.

The People’s Deputy of Ukraine S. lonushas in his
study analyses many options for regulating the powers
of the prosecutor’s office in the constitutional drafts of
Ukraine, but emphasises the problem of the relationship
between the function of supervision of the prosecutor’s
office and procedural guidance rather superficially [1].
S.Nazaruk, a graduate student of the Department of
State Legal Disciplines and Administrative Law of
V. Vynnychenko Central Ukrainian State Pedagogical
University, in his paper, indicated certain periods in the
development of prosecutor’s offices in Ukraine with-
out detailing the genesis of their role and powers [2].
A. Mykhailyuk, a graduate student of the Security Service
of Ukraine Academy, in his paper correlated the concept
of “prosecutorial supervision” and “procedural guid-
ance”, but did not highlight the problem of contradic-
tion between the regulation of prosecutorial powers in
the Law of Ukraine “On Prosecutor’s Office” and the Con-
stitution of Ukraine*[3]. D. Mirkovets, in his study, distin-
guished between the powers of the head of the prosecu-
tor’s office and the procedural head but did not indicate
the supervisory component in the powers of the head of
the prosecutor’s office [4].

As aresult of examining the above studies, it was
established that all of them are reduced to conducting
a similar periodisation in the development of prosecu-
tor’s offices, analysing their powers towards narrowing
the function of supervision of “everything and every-
one”, and actively investigating the form of prosecutor’s
supervision - procedural guidance. This study aims to
analyse the prerequisites for changing the functions
and powers of the prosecutor’s office in different his-
torical times along with the contradictions in the legal

!Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2Law of Ukraine No. 1401-VIII “On Amendments to the Constitution of Ukraine (Regarding Justice). (2016, June)”. Retrieved from

https://zakon.rada.gov.ua/laws/show/1401-19#Text.
3Criminal Procedure Code of Ukraine, op cit.

*Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
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regulation of the functions of the prosecutor’s office in
the Constitution' and the Law of Ukraine “On Prosecutor’s
Office™

Purpose of the study: to analyse procedural guid-
ance as a form of implementation of functions by a pros-
ecutor in criminal proceedings and develop scientific
recommendations to improve the legal regulation of the
institute of procedural guidance.

Materials and Methods

The study is based on conventional systems of general
scientific and special legal methods. The development
of the powers of prosecutor’s offices in dynamics was
considered using the dialectical method. The system-
structural and synthesis methods were used when con-
sidering the powers of the prosecutor’s office in different
historical times. The formal-logical method was used to
identify the features of procedural guidance as a form
of prosecutor’s activity. The historical method was used
to examine the periods of development of prosecutor’s
offices and their powers.

In the course of the study, papers on criminal law
were processed, namely, the study of S. Nazaruk in which
the detailed periodisation of the history of national pros-
ecutor’s offices was conducted and the genesis of pow-
ers of prosecutors was investigated [2]. Furthermore, the
study of the applicant of Kharkiv National University of
Internal Affairs E. Shinkarenko was processed, in which
he analysed in detail the problem of lack of definition
in the legislation of “prosecutorial supervision” along
with its theoretical content, but did not specify proce-
dural guidance as one of the forms of supervision [5]. In
addition, a study by V. Klochkov, Candidate of Law, Pros-
ecutor of the Main Investigation Department of the Pros-
ecutor General’s Office of Ukraine, was analysed, which
covered the relationship between “prosecutorial super-
vision”, “procedural guidance”, “organisation of pre-trial
investigation” [6].

The Institute of procedural guidance, periodi-
sation of the development of prosecutor’s offices, and
Soviet and modern criminal procedure legislation were
also analysed.

Results and Discussion

Prosecution as a social phenomenon has undergone
a long path of development from ancient times to the
present. The genesis of this phenomenon indicates that
it gave rise to criminal proceedings.

However, according to M. Muravyov, the original
prosecution is characterised exclusively by private features,
and in the future, the functions of the prosecution began
to be assumed by the state, which gives grounds from
early times to divide its forms into private and public [7].

At the first stages of implementing the functions
of the prosecution, the monarch usually instructed
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representatives of the Senate to organise the collection
of evidence and support the prosecution of the most
complex and high-profile offences. Thus, in Ancient
Rome, the terms “prokuro” - trustees and “procura-
tor” - administrator or manager appeared. There is no
historical information about the participation of these
persons in the prosecution proceedings, mostly these
persons were engaged in tax collection and administra-
tion of specific policy areas [8].

In the early stages of development, the state did
not need to maintain special bodies to perform the accu-
satory function and represent its interests. The state
enjoyed the privilege of exercising the prosecution func-
tion selectively, that is, from time to time, when a certain
state interest was seen in a particular case.

The homeland of the prosecutor’s office is France,
and its direct ancestor is Philip VI (the Fair), who in
1302 formalised the existence of the prosecutor’s office
as a separate institution of France. Initially, the powers
of the newly created body included only representation
of the interests of the monarch in the judicial bodies,
but later, with the strengthening of the absolute monarchy;,
the powers of the prosecutor’s office were expanded [9].

The institute of the prosecutor’s office in France
developed and strengthened along with the institute of
the monarchy and reflected the level of absolutism in
the state. In fact, the scope of powers of the French pros-
ecutor’s offices under Philip VI (the Fair) reflected the
dynamics of the growth of the monarch’s power, and the
prosecutor’s office with the possibility of exercising the
function of the prosecution to represent the interests of
the monarch was, so to speak, the privilege of the latter.

According to Montesquieu, the King of France was
ex officio a party to the charge of all offenses committed
in France, as he was responsible for ensuring the rights
of its citizens and maintaining public order [10].

The date of establishment of the prosecutor’s
office in the Russian Empire is considered to be Janu-
ary 12,1722, when Tsar Peter I signed a decree on the
establishment of prosecutorial positions in the Senate
and Boards. The purpose of signing this decree was to
develop a separate structure designed to combat bribery
and lawlessness in the course of court activities. During
the stay of Peter [ in power, the powers of the prosecu-
tor’s office changed several times towards their expan-
sion, but it is worth noting that among other powers
these bodies already had the obligation to participate
in criminal proceedings in the form of supervision of
legality, including pre-trial investigation bodies. Until
the middle of the 19 century, the Russian Empire had
a system of prosecutor’s offices, which was mainly super-
visory, including in the field of criminal proceedings at the
pre-trial stage [10].

The signing of the above-mentioned decree on the
establishment of prosecutor’s offices was preceded by an

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
“Law of Ukraine “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-18#Text.
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investigation of the French experience of their function-
ing. Therewith, it is worth noting that the prosecutor’s
offices of France and Russia at that time actually had
nothing in common, since the French prosecutor’s office
performed the function of prosecution, and the Russian
prosecutor’s office was primarily entrusted with the
function of supervision - the “eye of the sovereign”. The
need for such a supervisory body can be explained by
the fact that most of the regulations that were adopted
in the Russian Empire did not meet the interests of society,
and therefore were not implemented.

The first regulations that directly instructed
the prosecutor’s office to monitor pre-trial investiga-
tions were the Code of Laws of the Russian Empire in
1832, which stated: “prosecutors must carefully moni-
tor justice” [11]. In 1862, the authorities developed and
adopted a concept for the development of the prosecu-
tor’s office, which was later embodied in the “Institu-
tions of Judicial Institutions” [12] and the “Statute of
Criminal Procedure” [13]. In particular, the prosecu-
tor’s office was charged with supervising the compli-
ance of pre-trial and judicial bodies with the procedural
form. According to the statute of criminal proceedings,
the prosecutor had the right: to independently initiate
criminal cases; to provide written requirements and
demand materials from the bodies of inquiry and inves-
tigation; to provide instructions to the bodies of inquiry
and preliminary investigation; to demand an additional
inquiry and preliminary investigation; by their decision
to remove inquirers and investigators from further par-
ticipation in cases; to be present during investigative
actions [13].

According to Art. 53 and 54 of the Criminal Pro-
cedure Code of the Ukrainian SSR of 1922, the prosecu-
tor had the authority to monitor the state of pre-trial
investigation of criminal cases by investigative bodies,
initiate criminal cases, make decisions on sending them
to court, and the Criminal Procedure Code of the Ukrainian
SSR completely duplicated the relevant provisions of the
National Code™.

The next stage in the genesis of the prosecu-
tor’s office was the adoption of the Criminal Procedure
Code of the Ukrainian SSR of December 12, 1960, which
imposed on the prosecutor’s office, according to Art. 25,
the duty to “monitor compliance with laws by bodies
conducting inquiries and pre-trial investigations”?

Notably, the provisions of the law “On the Pros-
ecutor’s Office” of 1991 actually duplicated its Soviet-
style function, regarding supervision of the legality of
activities and decision-making by bodies of inquiry and
pre-trial investigation®.

The next stage in the genesis of the functions of
the prosecutor’s office was the adoption of the Consti-
tution of Ukraine* in 1996, which devoted the seventh

ua/12860501/legal/kriminalniy_kodeks_usrr_1922.

Code of Criminal Procedure of Ukraine, op cit.

"Law of Ukraine “On the Prosecutor’s Office”, op. cit
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section to the prosecutor’s office and imposed on these
bodies the duty to monitor compliance with the law by
bodies that conduct intelligence-gathering activities,
inquiry, and pre-trial investigation.

Amendments to the law “On the Prosecutor’s
Office” of 1992 to bring it into line with the Constitution
of Ukraine were made in 2001 [11].

An important element of these changes was the
consolidation in the principle of the adversarial nature
of the criminal process of the participation of the pros-
ecutor as its subject. In general, the function of the pros-
ecutor in criminal proceedings was mainly supervisory,
not accusatory, as evidenced by the title of Art. 25 of the
Criminal Procedure Code of 1960 “Prosecutor’s Super-
vision in Criminal Proceedings”>.

With the adoption of the new Criminal Procedure
Code of Ukraine in 2012, the status of the prosecutor
in criminal proceedings changed®. Thus, the new Code:

— excluded the provision concerning the supervision
of criminal proceedings by the prosecutor;

— established a new form of procedural activity of the
prosecutor - procedural guidance of pre-trial investigation;

— expanded the powers of the prosecutor at the stage
of pre-trial investigation;

— consolidation of the principle of invariable partici-
pation of one prosecutor in pre-trial and judicial criminal
proceedings;

— principle participation of prosecutors in all criminal
proceedings without exception;

— granting prosecutors the right to determine the
boundaries of judicial consideration of a case;

— introduction of the institute of agreements with the
participation of the prosecutor.

The expediency of fixing the principle of immuta-
bility of the prosecutor throughout criminal proceedings
remains an urgent issue today. Thus, when taking part in
criminal proceedings at the stage of pre-trial investiga-
tion, the prosecutor understands in advance that in the
future they will support the state prosecution in court in
this case, and therefore is actually interested in collecting
indictment evidence as a guarantee of successful support
of the state prosecution.

On 10/14/2014, the Verkhovna Rada of Ukraine
adopted a new Law “On the Prosecutor’s Office”’, which
should improve the legal status of the prosecutor, detail
their functions, and harmonise national legislation with
international one. The law distinguished itself by elimi-
nating the function of general supervision by the prose-
cutor’s office over compliance with laws by bodies, legal
entities, and individuals, and reducing the functions of the
prosecutor’s office to the representation of the interests
of the state and citizens in certain cases in court, proce-
dural guidance of pre-trial investigations, and mainte-
nance of public prosecution in court.

!Criminal Procedure Code of the USSR. (1922, August). Retrieved from https://web.archive.org/web/20170527070402 /http://leksika.com.
Code of Criminal Procedure of Ukraine. (1960, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1001-05#Text.

3Law of Ukraine No. 1401-VIII “On the Prosecutor’s Office”. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1789-12#Text.
*Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-p#Text.

®Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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On June 2, 2016, the norms of the Constitution of
Ukraine were harmonised with the norms of the Crim-
inal Procedure Code, namely section 7 was excluded
from the text of the basic law and Art. 131-1, accord-
ing to which the functions of the prosecutor’s office are
defined’.

The text of Article 131-1 of the Constitution of
Ukraine? defines that the prosecutor’s office, in addi-
tion to the procedural guidance of pre-trial investiga-
tion, also performs the function of organising it, but for
some reason, this function is ignored in most of the stud-
ies that were analysed. From the above, it is appropriate
to indicate that the current national legislation does not
contain a definition of “organisation of pre-trial investi-
gation” and “procedural guidance”, which undoubtedly
complicates law enforcement practice.

Thus, according to Art. 25 “supervision of com-
pliance with laws by bodies conducting intelligence-
gathering activities, inquiry, pre-trial investigation”
of the Law of Ukraine “On Prosecutor’s Office” of
10/14/201453, the prosecutor’s office is assigned the
function of supervision of bodies of inquiry and pre-
trial investigation, but the text of Art. 131-3 of the Con-
stitution of Ukraine* indicates the procedural guidance
of pre-trial investigation, its organisation, and supervi-
sion of investigative (search) actions as a function [4].

The analysis of the norms of the basic law and
the specified law “On the Prosecutor’s Office”> showed
their contradiction. Therefore, according to Art. 131-3
of the Constitution of Ukraine®, the prosecutor’s office
is assigned the function of supervising only the conduct
of investigative (search) actions, and the provisions of
the law assign the function of supervising compliance
with laws by bodies, including inquiry and pre-trial
investigation. Moreover, Art. 133-3 of the Constitution
of Ukraine’ indicates the “organisation of pre-trial inves-
tigation” as one of the functions of its activities, but this
function is not detailed in the legislation [1].

Given that the Constitution of Ukraine® and the cur-
rent Law of Ukraine “On the Prosecutor’s Office”® inter-
pret the functions of the prosecutor’s office somewhat
differently. It is worth noting that the above-mentioned
current law “On the Prosecutor’s Office”'® more broadly
regulates the powers of the prosecutor’s office using the
word “supervision”, while Art. 131-1 of the Constitution
of Ukraine!! indicates the supervision of the prosecutor’s
office exclusively over the conduct of investigative (search)
actions by law enforcement agencies as a function [14].

Ibidem, 1996.

*Constitution of Ukraine, op. cit.

SLaw of Ukraine No. 1401-VIII “On the Prosecutor’s Office”, op. cit.
5Constitution of Ukraine, op. cit.

7Ibidem, 1996.

8Ibidem, 1996.

“Law of Ukraine No. 1401-VIII “On the Prosecutor’s Office”, op. cit.
lbidem, 1991.

H"Constitution of Ukraine, op. cit.
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Conclusions

Prosecutor’s offices in Ukraine have gone through a long
path of development, and their functions have changed
depending on the socio-political orientation of the state’s
development. Today, the reform of the prosecutor’s office
of Ukraine continues, the driving force of which is to raise
human rights standards. The current trend of reforming the
powers of the prosecutor’s office is to narrow the function
of general supervision and highlight the function of partic-
ipation of the prosecutor in criminal proceedings, which
can manifest itself in the following forms: organisation of
pre-trial investigation; guidance of pre-trial investigation;
maintenance of public prosecution; supervision of secret
and other investigative and search actions of law enforce-
ment agencies; resolution of other issues during criminal
proceedings in accordance with the law. In the Constitu-
tion of Ukraine, the word “supervision” is used exclusively
in the context of supervision “of covert and other inves-
tigative and search actions of law enforcement agencies”,
not supervision of pre-trial investigation in general, which
is certainly not limited to covert and other investigative
actions. However, Art. 131-3 of the Constitution of Ukraine
enshrined, as one of the forms of activity of the prosecu-
tor’s office “the resolution of other issues in accordance
with the law during criminal proceedings”, one of such
other issues, according to Art. 25 of the Law of Ukraine
“On Prosecutor’s Offices” is the supervision of compliance
with the law by bodies conducting intelligence-gathering
activities, inquiries, and pre-trial investigation. Undoubt-
edly, conducting covert investigative and other investiga-
tive and search actions is a considerably narrower activ-
ity in comparison with the activities of bodies engaged
in intelligence-gathering activities, inquiry, and pre-trial
investigation. The constitutional activity of the prosecutor’s
office in the form of “decision in accordance with the law
of other issues during criminal proceedings” is detailed in
Art. 25 of the Law of Ukraine “On the Prosecutor’s Office”
and imposes on these bodies the function of supervision,
which objectively includes supervision of covert and other
investigative actions.

These inconsistencies must be corrected by bringing
the rules set out in Art. 25 of the law of Ukraine “On Prose-
cutor’s Office” with those tasks which are set before bodies
of prosecutor’s office of Ukraine, according to Art. 133-1
of the Constitution of Ukraine. Primarily, the law “On the
Prosecutor’s Office” in its content should regulate “the par-
ticipation of the prosecutor in criminal proceedings”, not
supervision of the implementation of criminal proceedings.

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

3Law of Ukraine No. 1401-VIII “On the Prosecutor’s Office”. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1789-12#Text.
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feHe3a IHCTUTYTY NpouecyanbHOro KepiBHULTBA:
iCTOPUKO-NpaBOBUIA acnekKT

Mapraputa OnekcaHapiBHa bibikoBa

HauioHanbHa akageMiqa BHYTPILLHIX cnpaB
03035, nn. ConoM'aHcbka, 1, M. KuMiB, YKpaiHa

AHoTauia

Pe3ysibTaToM npoBeeHHs pedopMu KpuMiHaabHOTro npouecy 2012 poky cTaso 3alpoBa/KEHHS IHCTUTYTY
IpolLecyaJbHOr0 KepiBHULITBA JOCYA0BUM PO3CJIilyBaHHAM. 3a3Ha4eHUN iIHCTUTYT CTaB 06’ €KTOM YU CIEHHUX
HayKOBUX JIUCKYCiH, a 0TXe, icHye noTpeba B IpoBe/ieHHi aHaJIi3y HOro icTOpMKO-IpaBOBOro IreHe3Ucy JJs
YiTKOr0 pO3yMiHHA MicLig ¥ poJii IPOKypopa B Cy4aCHOMY KPMMiHaJbHOMY Npolneci. MeToo cTaTTi € BUBYEHHSA
IHCTUTYTY IpOLLeCyaJbHOr0 KepiBHULTBA B KPUMIHAJIbHOMY IPOBAJXKEHHI Ta BU3HAYEHHA NePCIeKTUBHUX
HanpsAMIB y0CKOHa/JIeHHS HOr0 IPaBOBOT0 Pery/l0BaHHA. Y Mexax JOC/IiP>KeHHSA 3aCTOCOBAHO Aia/IeKTUYHUH,
CUCTEMHO-CTPYKTYpHUH, pOopMasbHO-JIOTYHUIM Ta iICTOPUYHUI METOH, a TAKOXK METO/J, CUHTe3y. /loBe/ieHo,
1110 IHCTUTYT NPOLeCyaJbHOI0 KEPIBHUILITBA 3apPOAUBCA JOCUTH aBHO. CIOYaTKy MOHApXy BUKOPUCTOBYBA/IU
Jlep>KaBHUX CJY>KOOBI[iB /IS TpeJCTaBJeHHS BUK/IIYHO IXHIX iHTepeciB B OKpeMHUX BaOXKJIUBUX JJIsI HUX
npouecax. Y npoueci reHe3ucy iHCTUTYT NPOKypaTypHU MOYaJu BUKOPUCTOBYBAaTH AOCUTh ILIMPOKO, X
o opMyBaHHS OKpeMoOi CTPYKTYypH BiZIOBifHUX Jep>KaBHUX OpraHiB i IOKJAJeHHS Ha HUX QYHKIiH
HarJsgay 3a OKpeMUMHU chepaMu XKUTTENISIJIBHOCTI, 3 OrJIAAY Ha 10 MpeCTABHUIITBO iHTepeciB AepaBu B
KpPUMiHaJbHOMY MpOIeci CTaJo YaCTUHOW 3arajbHoi GyHKLil HarasaLy. 3i 3MiHOW CyCIiJIbHO-NOMITUYHOT
dopmalii po3BUTKY YKpaiHU Mic/is 300y TTs HE3aJIeXKHOCTI Miclie i poJib IPOKYPATyPH B CUCTEMI Jlep>KaBHUX
OpTraHiB eBOJIIOLIIOHYBaJIM MiJi BIVIMBOM IlepeJlOBUX EBPONENCBKUX TeHAeHILiH. [loyaBca 3BOpoTHUM npolec
3MiHM QYHKIIH NPOKYypaTypH B KpUMiHaJbHOMY MpoLeci, a BJacHe QYHKIisl TOTAaJbHOTO MPOKYPOPCHKOTro
HarJAaAy nodvasa 3BY>KyBaTHCh i 3BOAUTHUCA [0 NIPOLECyaJbHOI0 KepiBHULTBA KPUMiHAJILHUM IIPOLECOM Ta
NpeACTaBHULTBA BUKJIIOYHO ¥ BU3HAYEHUX BUIaAKaxX. KOHCTAaTOBaHO, 1110 3aKOHOABCTBO, IKe BPeryJIbOBYE
NpaBOBUM CTATyC NPOKYpPaTypH, MICTUTb CyNepedvHOCTi, 30kpeMa 3akoH YkpaiHnu «Ilpo npokypatypy»
NOKJIA/Ia€ HAa MPOKypopa GiJbIl IIHPOKi MOBHOBaXKeHHS, Hixk KoHCcTUTYLis YKpainu. Pe3yabTaTu gociimkeHHA
MOy Tb OYTH BUKOPUCTaHi B HOpPMOTBOPYil i MpaB03acTOCOBHIMN AisfiIbHOCTI

KniouoBi cnoBa:

JIOCy/Zl0Be pO3CJiyBaHHS; NIpoLecyaJlbHUN KepPiBHUK 4O0CYLOBUM pPO3CJiAyBaHHAM; HarJisi/; IOBHOBAXKEHHS;
poO3cailyBaHHA; Ji3HaHHA

Law Journal of the National Academy of Internal Affairs, 12(2), 41-47

47 I



B rcatures of the mechanism of unlawful appropriation of vehicles during martial law

UDC 343.346
DOI:10.56215/04221202.48

Features of the Mechanism of Unlawful
Appropriation of Vehicles During Martial Law

Oleksandr V. Bohatykov®

National Academy of Internal Affairs
03035, 1 Solomyanska Sq., Kyiv, Ukraine

Abstract
Today, the unlawful appropriation of vehicles in wartime is relevant because Ukrainians are faced with the

problem of preserving their property during the war. The purpose of the paper is to consider the features
of the mechanism of unlawful appropriation of vehicles in wartime, to identify and classify the subjects of
their commission, to disclose and systematise the methods, means, and place of committing such crimes in
accordance with the type of subject of their commission. To solve these issues, the study used a complex of both
general scientific and special methods of scientific knowledge - system-structural, formal-logical, method of
scientific knowledge, induction, deduction, analysis, synthesis, generalisation. Based on the results of the study,
the features of the mechanism of unlawful appropriation of vehicles in wartime were established and disclosed.
The subject of unlawful appropriation of vehicles during martial law was described and its classification was
presented. The features of the method of committing unlawful appropriation of vehicles, depending on the
subject of commission, were identified. A proportional dependence on the type of subject of committing a crime
to the conditions, goals, means, and place of unlawful appropriation of vehicles in wartime was established. The
methods of committing such crimes were systematised. Wartime conditions that promote unhindered unlawful
appropriation of vehicles were established. Places of unlawful appropriation of vehicles during martial law
were identified and classified. Purposes of committing unlawful appropriation of vehicles during martial law
were investigated. The practical value of this study lies in the fact that the results obtained can serve as a
basis for further scientific activities to investigate the features of the mechanism for unlawful appropriation
of vehicles in wartime and used to more effectively counteract unlawful appropriation of vehicles, especially
during martial law

Keywords:
car; theft; perpetrator; subject of crime; method of committing a crime; means of committing a crime; organised

groups; military of the Russian Federation

Article’s History:
Received: 22.04.2022
Revised: 20.05.2022
Accepted: 21.06.2022

Suggest Citation:
Bohatykov, O.V. (2022). Features of the mechanism of unlawful appropriation of vehicles during martial law. Law Journal of the National Academy
of Internal Affairs, 12(2), 48-56.

“Corresponding author

A Law Journal of the National Academy of Internal Affairs, 12(2), 48-56



Introduction

Since the beginning of Russia’s full-scale invasion of
Ukraine, 1,200 people have been caught looting, as
reported by the Head of the National Police Thor Kly-
menko. In total, investigators conduct more than 5,500
criminal proceedings for property crimes during martial
law [1]. There are rare cases when marauders steal not
only the property of city dwellers who left their place
of residence to escape shelling and bombing, but also
vehicles. Criminals work in garages, yards of citizens in
parking lots right during shelling, while the owners of
vehicles are in bomb shelters. In addition, in wartime,
unlawful appropriation of vehicles and other crimes on
the territory of Ukraine are committed by the military
of the Russian Federation, robbing shops and homes of
the population for profit and satisfaction of their needs.
It is worth noting that according to Ukrainian legislation,
foreign citizens are criminally liable for crimes committed
on the territory of Ukraine.

Since the beginning of the full-scale war in
Ukraine, a substantial number of complaints about the
theft of cars have been received by the police department
of Kyiv and the Kyiv region. All the facts are entered in the
Unified register of pre-trial investigations under the arti-
cle “unlawful appropriation of vehicles” of the Criminal
Code of Ukraine!. Criminal investigation officers, work-
ing out calls and viewing dozens of videos from surveil-
lance cameras, including those belonging to the Safe City
system [1], also interviewed citizens who might have wit-
nessed the crime.

Thus, in Kyiv, criminals were caught while trying
to smuggle stolen luxury foreign cars. After performing
priority investigative and operational search activities,
law enforcement officers found the parking place of the
assigned vehicles. Where the perpetrators used tow trucks
to transport abandoned cars from parking lots. “During
searches of the residences of the perpetrators, law enforce-
ment officers found automatic weapons, pistols and car-
tridges, grenades, military equipment, and state license
plates. Physical evidence was seized and sent for exami-
nation, and natives of the capital, born in 1978 and 1985,
were detained in accordance with Art. 208 of the Crim-
inal Procedural Code of Ukraine?”, as the communica-
tion department of the Kyiv police stated [2]. Now law
enforcement officers are checking the involvement of
detainees in the commission of similar criminal offences
in Ukraine. The pre-trial investigation continues [2].
The detainees were informed of suspicion of com-
mitting a crime under p. 3 of Art. 289 of the Criminal
Code of Ukraine® - unlawful appropriation of a vehicle
committed by an organised group, or if the subject of
unlawful appropriation is a vehicle the value of which
is two hundred and fifty or more times higher than the
non-taxable minimum income of citizens. The detainees

Bohatykov I

face a prison term of 8 to 12 years with confiscation of
property.

The struggle of law enforcement and judicial
bodies of the modern legal state and the entire society
with crimes is necessarily associated with the need for
an in-depth investigation of crimes, their essence, the
structure of constituent system elements, forms of exter-
nal manifestation, which is a mandatory condition for
the development of the latest effective means of com-
bating criminal offence [3, p. 262]. The mechanism of
crime as an integral system of circumstances, processes,
and factors that cause the emergence of material and
other media of information about the very event of the
crime, its participants, provides the possibility of put-
ting forward working investigative versions, planning
an investigation, purposeful search for the consequences
of the crime, identifying the criminal, victim, contrib-
utes to the criminal legal qualification of the committed,
and therefore undoubtedly acts as an object of forensic
knowledge [4, p. 142]. Among these problems, crimes
committed during martial law are of particular impor-
tance. The unlawful appropriation of vehicles is not
lagging behind other criminal acts, which causes con-
siderable material damage to the owners, considering
the fact that it is almost impossible to restore a lost car
today. Since funds are needed for more urgent problems,
given the fact that a great number of people lost their
jobs, have damaged housing, or physically injured rel-
atives who need medical recovery, etc. Therefore, the
establishment of the features of committing unlawful
appropriation of vehicles in wartime, today, is extremely
important.

The scientific originality of the study consists in
identifying the features of the mechanism for unlawful
appropriation of vehicles in wartime, along with the sub-
jects and the types of subjects of such crimes in accord-
ance with which the methods, means, places, times, and
purpose of committing such crimes were disclosed and
systematised.

Purpose of the study: investigation of the features
of unlawful appropriation of vehicles in wartime, in par-
ticular the disclosure of their essence of the mechanism
of commission, in accordance with the type of subject of
the crimes, to establish and characterise the methods,
means, and place of their commission.

Literature Review

Thus, in 2018, S.V.Knyazev in his study [5] noted that
the stages of the mechanism of committing a crime as
a dynamic phenomenon should include: preparation
for a crime, commission, and concealment of a crime.
The mechanism of committing a crime as a statis-
tical phenomenon should include: the identity of the

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
“Criminal Procedural Code of Ukraine”. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

3Criminal Code of Ukraine, op cit.
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criminal; accomplices of the crime; the identity of the
victim; the subject of criminal encroachment; random
participants in the crime; the situation of committing the
crime; the method of committing the crime; the means
and tools of committing the crime; the trace picture; the
circumstances contributing to and preventing the com-
mission of the crime; connections and relations between
actions and the criminal result; criminal consequences [5].
It should be noted that a number of researchers who
covered the mechanism of committing a crime have
defined it differently in accordance with their own con-
ceptual views.

In 2017, O.S. Tsibenko, in the study, [6] consid-
ered the ways of unlawful appropriation of a car, com-
mitted by overcoming protection systems. The paper
concluded that unlawful appropriation of cars, which is
committed with the overcoming of protection systems,
is characterised by a full-structure composition with
elements of preparation and concealment of the crime.
The features of actions to prepare for the commission
of a criminal offence were determined [6]. The study by
O.L. Hristov [7], published in 2017, classified the meth-
ods of unlawful appropriation depending on the place of
storage of the vehicle, namely, secret: by free access to
the vehicle, from the garage, from the yard, etc. and open:
an attack on the driver by pulling out (jerking) during
a short-term stop in random places (to comply with traffic
rules, etc.). It was found that such a crime is characterised
by both methods of preparation and concealment. The
study provided a description of the person who commits
crimes in the area of one’s residence, established the type
of object of criminal encroachment [7].

In 2020, V.V. Syedakova, in the study [8], identi-
fied the main methods of committing unlawful appro-
priation of vehicles, methods of preparation and con-
cealment, noted that penetration to the location of the
vehicle is mainly determined by the specific location
and conditions of parking and storage of the vehicle,
and emphasised that the methods of breaking into
a motor vehicle differ depending on the qualifications
of the criminal. The paper described the victim and the
criminal, established the goals of committing such crim-
inal actions, and concluded that the knowledge of natu-
ral connections between these elements contributes to
the successful solution of tasks at all stages of the inves-
tigation [8].

In their study of 2021, 0.M. Bryskovska, O.L. Avra-
menko emphasised the importance of the subject of the
crime in the mechanism of its commission, distinguished
their types and provided a description. They established
the tactics and peculiar algorithm of unlawful appropri-
ation of motor vehicles for the purpose of their subse-
quent paid return to their owners [9].

For the investigation process of any commit-
ted crime, it is essential to examine its mechanism of
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commission, since this allows not only establishing how
the event of the crime unfolded, in what sequence, and
what tools and means of committing the crime were
used, but also determining all the circumstances that
are relevant to the case and, most importantly, to give
a criminal legal assessment of the crime [5].

The analysis of these papers indicates that there
are no theoretical developments on the features and
mechanism of unlawful appropriation of vehicles during
martial law, which can be used for more effective coun-
termeasures against illegal appropriation. Such achieve-
ments give grounds for law enforcement officers, espe-
cially during martial law, to predict and analyse the
criminal situation and to establish the exchange of infor-
mation about the subjects of such crimes and the facts
of their illegal activities.

Materials and Methods

To achieve the purpose of the study, a set of methods
was used: system - to examine the system of elements
of the mechanism for committing crimes, analyse the
information obtained by applying special legal and gen-
eral methods of scientific knowledge. Methods of gener-
alisation, analysis, and synthesis of information, induction
and deduction are the basis for investigating the features
of committing unlawful appropriation in wartime. The
study is based on the system-structural method and the
dialectical method of scientific knowledge to identify
the features of the mechanism of committing this crime.
The use of formal-logical and system-structural methods
allowed concluding that the features of the mechanism for
unlawful appropriation of vehicles in wartime are a new
dynamic system of relevant circumstances that have
developed in a separate territory, which includes the sit-
uation of the crime, determines the content and totality of
the criminal actions of the perpetrator and one’s accom-
plices; the attitude of the subject of the crime to one’s
actions and their consequences; the victim’s behaviour
and the relationship between the actions and the crimi-
nal outcome. During the study of this problem, the avail-
able studies of Ukrainian researchers, both special lit-
erature and official data of law enforcement agencies of
Ukraine: analytical references, reports, official reports,
and statistical data, were used and analysed. The formal
and legal method analysed the content of the norms of
Ukrainian legislation regarding the unlawful appropria-
tion of vehicles during martial law.

The normative basis of the study is: the Constitu-
tion of Ukraine?, the Criminal Code of Ukraine?, the Crim-
inal Procedure Code?, and Resolutions of the Supreme
Court*, On Ensuring the Rights and Freedoms of Citi-
zens and the Legal Regime in the Temporarily Occupied
Territory of Ukraine: Law of Ukraine dated 04/15/2014
No. 1207-VII®, IV of the Convention on the Laws and Cus-
toms of War on Land and its annexe: Regulations on the

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.

’Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3Criminal Procedural Code of Ukraine”. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

“Ruling of the Supreme Court No. 742/2146/20. (2021, January) Retrieved from https://verdictum.ligazakon.net/document/101712316.

SLaw of Ukraine No. 1207-VII “On Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied Territory
of Ukraine”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-18#Text.
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Laws and Customs of War on Land dated 10/18/1907
No.995_2221,

Results and Discussion

Criminalistic teaching about the mechanism of crime exam-
ines the nature, essence, and content of the functional side
of criminal activity, the regularities of the processes of
interaction of participants in a criminal event with each
other and with the surrounding material situation (envi-
ronment), including the regularities that cause the emer-
gence of sources of criminally valuable information about
the crime itself and its participants [4, p. 142]. V. A. Zhuravel
considered the mechanism of committing a crime in his
study. In particular, analysed modern scientific approaches
to understanding the mechanism of crime as a structural
element of the subject of criminalistics, came to the conclu-
sion that the criminalistic teaching about the mechanism
of crime examines the nature, essence, and content of the
functional side of criminal activity, the regularities of the
processes of interaction of participants in a criminal event
with each other and with the surrounding material situa-
tion (environment), including the regularities that cause
the emergence of sources of criminally valuable informa-
tion about the crime itself and its participants, and defined
the mechanism of crime as a system that includes the sit-
uation of crime; the subject of criminal encroachment;
the totality of actions of the criminal and related persons
regarding the preparation, commission, and concealment
of crimes; the attitude of the subject to the crime, one’s
actions and their consequences; the behaviour of the victim
and the actions of persons who became accidental partic-
ipants in the crime; connections between actions and the
criminal result [4, p. 151].

The study of M.I. Panova, S.0. Kharytonova,
V.V. Haltsova, indicated the need to examine the essence
of the structure of constituent system elements, crimes,
and investigated the object of a criminal offence,
which greatly affects the definition of the social prop-
erties of the offence. This study has a broader structure.
Existing scientific approaches (positions) regarding
the definition of the object of the criminal offence were
analysed. The study made a reasoned conclusion that the
object of a criminal offence is social relations that arise
and exist in society regarding its social values, which
are protected by the law on criminal responsibility [3].

0.V.Pchelina covers the question of the identity of
the criminal as an element of forensic characteristics of
crimes. She listed features that characterise and develop
the system of a criminal’s personality in the forensic
characteristics of crimes in the sphere of official activ-
ity. Moreover, she characterised persons who commit
crimes in the sphere of official activity, on general and
special grounds [10].

In the study, V.V. Silko covered the circumstances
of the commission of a crime as an element of the foren-
sic characteristics, distinguished the elements of the
circumstances of the commission of a crime, identified
forensically important signs of a favourable environment
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for the commission of a crime, identified the correlations
of the latter with other elements of the forensic charac-
teristics of the relevant crime [11].

H. 0. Khrystova examined the concepts and condi-
tions of military occupation and proved that the state’s
obligations to respect and ensure the rights of the local
population are contained both in the law of occupation
and in the law of human rights. She justified that the
state, part of the territory of which is occupied, must
contribute by all available means to ensuring and pro-
tecting the rights of its citizens in the temporarily uncon-
trolled territory to fulfil its positive obligations [12].

In the studied papers, some researchers consid-
ered the mechanism of committing a crime, its essence,
content, and composition. Others investigated the ques-
tion of individual structural elements of the crime mech-
anism, from the object of the criminal offence, the iden-
tity of the criminal, and the situation and conditions of
wartime. However, in complex, the problem of unlawful
appropriation of vehicles during martial law has not been
considered by researchers.

With the change in the situation in the country,
living conditions, social relations, the mechanism
and methods of committing crimes are changing as well,
such changes have not spared the methods of unlawful
appropriation of vehicles and the types of subjects of their
commission. The mechanism and methods of unlawful
appropriation of vehicles also depend on the subjects
of crimes. It is advisable to consider the identity of the
subject of unlawful appropriation of vehicles in wartime.
The most typical characteristics of a criminal include:
demographic; professional and educational; the field of
employment; connections with the victim; propensity to
commit crimes; physical and psychological conditions.
This information allows determining the area and meth-
ods of searching for the person who committed the
crime, choosing the most optimal methods of investigat-
ing crimes, predicting the behaviour of a person in a par-
ticular situation, establishing a connection between data
on the identity of the criminal, the scheme or technology
of criminal enrichment, and the circumstances of com-
mitting the crime, and obtaining data on those who most
often commit crimes of this type [10, p. 148].

Subjects of unlawful appropriation of vehicles in
wartime are:

— persons who have repeatedly come to the attention
of the police on the facts of seizing vehicles and other
deliberate mercenary crimes against property;

— military personnel of the Russian Federation.

For example, the 31- and 37-year-old residents of
the Litynsk community of the Vinnytsia region, repeat-
edly convicted of similar crimes and thefts, tried to
steal a car, taking advantage of the owner’s absence. By
breaking the locks, the perpetrators took action to steal
a Renault Kangoo vehicle parked by the owner in the
yard of one’s home. They were prevented from stealing
the car by neighbours who witnessed the crime [13].
Thus, on April 1, 2022, a previously convicted resident of

!Regulations on Laws and Ordinary War on Land of No. 995_222 “IV of the Convention on Laws and Ordinary War on Land and its Annex”".
(1907, October). Retrieved from https://zakon.rada.gov.ua/laws/show/995_222#Text.
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the Kyiv region was exposed and detained in Berdychiv,
who in early March committed a series of thefts from
apartments in occupied Irpin and stole a Mercedes-Benz
car from a guarded parking lot. The marauder drove off in
a stolen car for a long time, until, ironically, he caught the
eyes of the owner of the car while shopping at the mar-
ket. It happened to be a local resident who left his car
in the parking lot at the beginning of the war and was
unable to pick it up due to the unlawful occupation of
Irpin [14]. According to the National Police, during the
detention of members of an organized group for unlaw-
ful appropriation of vehicles, it was found that one of the
co-organisers was wanted for a long time for unlawful
appropriation of vehicles. He lived on the territory of the
state under various forged documents, while committing
unlawful appropriation [9, p. 59].

Therefore, during a full-scale war of the Russian
Federation on the territory of Ukraine, persons who have
been repeatedly convicted of similar crimes overwhelm-
ingly commit unlawful appropriation of vehicles in the
following ways:

— during an air alert. When the streets are empty of
people, the owner and one’s family are in a bomb shelter,
and the vehicle is left near the house, in the parking lot;

— during a curfew characterised by a longer period
of absence of both the owner and other people in the
appropriate place;

— the owner evacuated from the dangerous place of
stay leaving the vehicle in the garage or other place for
a long period.

This method is characterised by the penetration
of intruders into the household using appropriate means
of committing a crime, namely mechanical, technical,
and electronic, to obtain access to the stored vehicle. For
example, on March 29, 2022, at the checkpoint before
entering Zhytomyr, police officers stopped and exposed
the perpetrators when they were driving a stolen car out
of the occupied city. It was established that three resi-
dents of one of the western regions stole a BMW X1 car
from the yard of a resident of Irpin, who fled the country
due to hostilities [15].

The above-mentioned methods of unlawful appro-
priation are united by a characteristic feature, that is, the
absence of the owner and people near the planned crime
scene for a considerable period of time, which ensures
comfortable conditions for intruders, the absence of
undesirable eyewitnesses, and confidence in the availa-
bility of sufficient time to implement the criminal plan.
The time of the crime, day or night, does not matter in
wartime. The age of criminals who commit unlawful
appropriation of vehicles has not changed since peace-
time; these are persons aged from 18 to 45 years. In most
cases, men.

However, such methods of unlawful appropria-
tion, as a rule, are preceded by preliminary preparation.
Namely, organised groups conduct so-called intelligence
on the presence of the owner of the vehicle near the place
of its storage.

B rcatures of the mechanism of unlawful appropriation of vehicles during martial law

In most cases, members of an organised group
investigate in advance the availability of certain vehicles
in the relevant area along with storage conditions and
determine their owners, namely, whether the owner has
not evacuated and is not near the place of storage of the
vehicle. Criminals conduct visual surveillance of the
owner of the vehicle, one’s daily routine, the features of
behaviour in accordance with the conditions of wartime,
and the attitude of the owner to the protection and storage
of their vehicle.

Organised groups, for the purpose of unlawful
appropriation of vehicles, act according to a clearly
developed plan with careful distribution of participants
according to the relevant specialisation, having crimi-
nal experience in the unlawful appropriation of expen-
sive car brands. Some people search for the necessary
car brands, identify their storage conditions, and collect
information about their owners, while others turn off
electronic security systems, start the engine (erase the
chip key from the car’s memory and register a new one,
disabling the anti-theft function of the standard immo-
biliser), others drive the car, there are also persons
who hide such a vehicle, others - legalise and sell cars
(change body and unit numbers, make fake documents),
disguise criminal profits received from the sale of cars [8,
p. 161-162]. In addition, criminals can move the vehi-
cle to a neighbouring district or region to a pre-selected
place of storage or sell it to resellers almost immedi-
ately after the crime is committed [16, p. 256]. To plan
the unlawful appropriation of a vehicle, it is necessary to
conduct training on criminal actions, eliminate possible
obstacles, carefully examine the place and conditions of
its storage, and prepare technical and mechanical tools
for entering the place in which the intended, appropriate
vehicle is stored. Methods of penetration into the storage
areas and into the vehicle itself differ depending on the
qualification of the criminal [17].

The public danger of organised groups that com-
mit unlawful appropriation of vehicles increases due to
the fact that in wartime, the probability of intruders hav-
ing firearms increases. “Under the procedural guidance
of the Zhytomyr District Prosecutor’s Office, consider-
ing the evidence collected by the investigation, three
persons were notified of suspicion of illegal acquisition,
storage, and carrying of military supplies (p. 1 of Art. 263
of the CC of Ukraine!), and two of them - of unlawful
appropriation of a vehicle committed by a group of per-
sons based on a prior conspiracy, related to home inva-
sion (p. 2 of Art. 289 of the CC of Ukraine?)” [15].

During the war, Russian troops stole and smug-
gled dozens of cars from Ukraine. Entire collections of
restored retro cars. Among the missing cars were rare
collectible models [18].

In the temporarily occupied territories of Ukraine,
the military of the Russian Federation, along with other
criminal offences, commit unlawful appropriation of vehi-
cles. For example, only on May 10 in the Luhansk region,
the police received 5 reports of unlawful appropriation

I !Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2Ibidem, 2001.
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of vehicles [19]. During the three months of the war,
more than 14,000 criminal proceedings were initiated
on crimes committed by Russian servicemen and their
accomplices [20]. Such crimes are not preceded by pre-
liminary preparation, since in the occupied territories
the Russian military is confident in the impunity of their
criminal activities. When the victim leaves the house, in
an attempt to prevent one from taking the car, there is
a fight with the criminal, armed or unarmed, which forces
the victim to give up one’s vehicle [21, p. 148].

A special feature of unlawful appropriation of
a vehicle by the military of the Russian Federation is dar-
ing methods of commission, which are characterised by
open actions in the presence of the owner of the vehicle,
threatening with weapons, or on the territory of house-
holds that are temporarily abandoned, the owners of
which were evacuated. Such actions are committed at the
beginning of the unlawful occupation or from the begin-
ning of the liberation of the occupied territory.

The purpose of unlawful appropriation of vehicles
by the military of the Russian Federation on the territory
of Ukraine is:

— for their own needs to move around the occupied
territory;

— in the vast majority of cases, to smuggle property
looted from the civilian population;

— to escape under the guise of civilians to break
through to other cities;

— for the purpose of profit for the sale of a vehicle
in the territory of Belarus, the Russian Federation, or
in the temporarily occupied territories of Luhansk and
Donetsk regions and Crimea.

Such vehicles are sold on car markets (internet
portals) in periodicals, which contain advertisements
for the purchase, at a reduced cost [22, p. 276].

In the Russian Federation, on car sales platforms,
the following ads have already appeared “I am selling
cars from Ukraine without registration. For those who
understand the topic”, “I am selling cars from Ukraine as
iron without pre-registration” or “my husband brought
a car after a military operation in Ukraine.” Examples
of the prices are, for Camry, 2021-600 thousand RUB;
Helen Brabus, 2015-2,000,000 RUB; Prado 4-2,000,000
RUB; Lexus LX570, 2019-2,000,000 RUB. The sellers
indicate the telegram phone number as a contact.

Means of unlawful appropriation of vehicles for
the military of the Russian Federation are the keys to the
ignition lock of the car obtained by extortion from the
owner or rough improvised means to overcome obsta-
cles to finding cars, firearms, or other vehicles (tank,
infantry fighting vehicle, and other armoured combat
vehicles) obtained by demolishing the wall of the garage
or other premises in which the vehicle was stored.
They get into the vehicle without the appropriate key
by breaking the side window of the car. The age of the
subjects of such crimes varies from approximately 18 to
35 years. Depends on the maximum age of recruitment
for a full-scale war in Ukraine of the Russian military.
Such criminals are male. The time of unlawful appropri-
ation of a vehicle by the Russian military, in most cases,
falls during daylight hours.
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The Russian military steals both school buses,
Kamaz trucks, special services cars (ambulances, fire
trucks), and civilian vehicles. The Russian military pre-
fers the following civilian vehicles in committing unlaw-
ful appropriation: Land Rover, BX, Infiniti, Toyota Cruso,
Toyota Corega, Toyota Corolla, BMW, Nissan Qashqai,
Renault Duster, Renault Scenic, Renault Traffic, Chevro-
let Aveo, Volkswagen Golf, Volkswagen Multivan, Ford
Kuga, Mitsubishi Lancer, Dacia, Hyundai. Today, agricul-
tural machinery is exported to Russia in the occupied ter-
ritories for further sale and profit.

Therefore, through all available mass media, it is
necessary to conduct preventive work with the popula-
tion to convey information about the possible risks of los-
ing a vehicle due to its careless storage [23]. It is advisable
to inform the population about the risk of losing a vehicle
in the occupied territory and preventive measures against
the sudden unlawful appropriation of vehicles by the Rus-
sian military, such as: drained gasoline, removed battery or
replaced with a faulty one, removed wheels, flat tires, etc.

Countermeasures against the unlawful appropri-
ation of vehicles committed by organised groups and the
selection of the necessary operational search measures
(usually applied in a complex) should be characterised
by offensiveness and be built on the recommendations
of operational search tactics, considering the nature of
countering the criminal environment [24, p. 70].

The most effective counteraction to the unlawful
appropriation of vehicles, especially during martial law,
is complex operations involving the powers and means
of law enforcement agencies [25].

Conclusions

As a result of the study, the features of the mechanism of
unlawful appropriation of vehicles in wartime were estab-
lished. Thus, the following features can be distinguished:

— wartime conditions that promote unhindered
unlawful appropriation of vehicles,

— types of crime subject,

— places of commission,

— available means of committing a crime,

— goals of the commission.

A characteristic feature of unlawful appropriation
of vehicles in wartime is the proportional dependence
on the type of subject of the crime to the conditions,
goals, means, and place of commission.

The subjects of committing a crime in wartime
were divided into two separate types:

— persons who repeatedly in pre-war times on the
territory of Ukraine came to the attention of the National
Police on the facts of seizing vehicles and other deliber-
ate mercenary crimes against property;

— military personnel of the Russian Federation.

Wartime conditions that promote unhindered unlaw-
ful appropriation of vehicles were established:

— absence of the owner and other persons for a cer-
tain period of time (air alarms, curfew, evacuation of
the owner, which is characterised by the absence of the
owner for a considerable period of time and contributes
to the unhindered unlawful appropriation of the vehicle);

—law lessness of citizens in the occupied territory.
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The actions of subject of a crime that has repeat-
edly come to the attention of the police on the unlawful
appropriation of vehicles and other deliberate mercenary
crimes against property are facilitated by the following
wartime conditions: air alarms, curfews, evacuation of
the owner, which is characterised by the absence of the
owner for a considerable period of time and contributes
to the unhindered unlawful appropriation of the vehicle.

Such subjects, as a rule, commit the secret unlaw-
ful appropriation of a car, without the presence of the
owner and other people.

The actions of subject of unlawful appropriation
in the person of a serviceman of the Russian Federation
are facilitated by wartime conditions such as being in the
occupied territory with weapons, the lack of rights of the
owner of the vehicle, lawlessness, and the factor of impu-
nity. These subjects of crime are characterised by such
a feature of the commission as openness and audacity.

The means of unlawful appropriation of vehicles
during martial law should include:

— spontaneous military:

— mechanical (cold and firearms);

— technical (armoured military vehicles (for trans-
porting the vehicle, or overcoming obstacles to its place
of storage), (own keys to the vehicle);

— pre-prepared:

— electronic devices (use of devices that read the pin
codes of immobilisers and program them to input the
corresponding signals of the security system, special
devices for replacing the control unit and controlling
the vehicle, etc.);

— technical (availability of keys, use of transport for
loading and transportation from the place of its storage);
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Oco6nnBOCTi MeXaHi3My BUMHEHHA HE3AKOHHOIO
3aBOJIOAIHHA TPAaHCMOPTHUM 3acO60M nig Yac
BOEHHOIO CTaHY

OnekcaHpgp BonoguMuposuny boratmkos

HauioHanbHOI akageMmii BHYTPILIHIX crpaB
03035, nn. ConoM’aHcbKa, 1, M. KniB, YKpaiHa

AHoOTauia

AKTyanbHICTh MP06GJIEMaTUKU HE3aKOHHOT'O 3aBOJIOJIHHS TPAaHCIOPTHUM 3aCO60M Yy BOEHHUH Yac 3yMOBJIeHa
THM, 1[0 YKPAiHIi HUHI CTUKHYJIUCA 3 TPO6JIeMOI0 30epeXeHHsI BJIACHOTO MaiHa mmiJi yac BiliHU. MeTa cTaTTi -
PO3IJITHYTH 0COGJIMBOCTI MEXaHi3My BUMHEHHSI He3aKOHHUX 3aBOJIO/[iHb aBTOMOO1/IIMU ¥ BOEHHUH Yac, BUSIBUTU
i kmacudikyBaTH cy6’'€KTH iX yYHHEHHS, PO3KPUTH U CUCTEMATHU3yBATH CIIOCOOH, 3aCOOM Ta MicClle BYNHEHHS LIUX
3JI0YMHIB BiZIIOBIZIHO 10 BUAY Cy0’eKTa iX yurHeHHs1. [l/1s1 BUpilleHHs 3a3Ha4eHUX [TUTaHb Y JOC/i/PKEHH] 3aCTOCOBAHO
KOMILJIEKC 3ara/IbHOHAYKOBHX 1 crieliia/IbHUX METO/iB HAYKOBOTO Mi3HAHHS — CUCTEMHO-CTPYKTYPHUH, GopMabHO-
JIOTIYHUM, MEeTOJM HAyKOBOIO Mi3HaHH#, IHAYKLII, AeAyKLil, aHai3y, CHHTe3y, y3araJjbHeHHd. 3a pe3yJbTaTaMHU
JLOCJTiKEHHST PO3KPUTO 0COGIMBOCTI MeXaHi3My BUMHEHHsI He3aKOHHHUX 3aB0JIOZiHb TPAHCIIOPTHUMHU 3ac06aMHU Y
BOEHHUH yac. CXxapaKTeprU30BaHO Cy0’€KTH HE3aKOHHOI'0 3aBOJIOJiHHS TPAHCIIOPTHUM 3aC060M I1iJ] YaC BOEHHOI'O
CTaHy Ta 3alPONOHOBAHO BiAMOBiMHY iX Kiacudikaliiro. PO3KpUTO 0c06JIMBOCTI CrTOCOOY BUMHEHHSI HE3aKOHHHUX
3aBOJIOZiHb TPAHCIOPTHHUMH 3aco6aMH 3a/IeXKHO BiJj cy6’'ekTa. BusiBJIeHO NMpomMoOpuilHY 3a/JeXHICTh Bif BUAY
Cy0’€KTa BUMHEHHS 3JI0YHMHY U YMOB, I[iJIeH, 3ac006iB i Miclisd BUMHEHHS HE3aKOHHOTO 3aBOJIOZiHHA TPAHCIIOPTHUM
3aco60M y BOEHHUH yac. CUCTeMaTU30BaHO CIIOCOOM BUMHEHHS BKa3aHUX 3JI0YMHIB. BcTaHOBJIEHO yMOBY BOEHHOTO
yacy, 10 CIPUAITh Ge3NepelikoHOMy He3aKOHHOMY 3aBOJIOZIIHHIO TPAHCIOPTHUM 3aco6oM. BuokpemsieHo Ta
KJ1acu}ikoBaHO Micll BUMHEHHS IIUX NPOTUIIPABHUX JiH, okpecseHo ixHi 1isi. [[pakTH4YHa 3HAYYyIiCTh PO6OTH
[I0JIAATAE B TOMY, 1110 OTPUMaHI pe3y/IbTaTH JOC/IipKEeHHA MOXKYTh CJIyTYBATH MIAIPYHTAM [J14 104AJIbII0I HAyKOBOI
JiSJIBHOCTI 3 BUBYEHHS 0COG/IMBOCTEN MeXaHi3My BUMHEHHS] HE3aKOHHUX 3aBOJIOZiHb TPAHCIOPTHUMU 3aC06aMH
y BOEHHHM 4ac i cipusiTUMYTh MiABUILEHHIO ePpeKTUBHOCTI NPOTH/{l HE3aKOHHOMY 3aBOJIO/[iHHIO TPAHCIIOPTHUMH
3aco6aMu, 0COGJIMBO B YMOBAX BOEHHOI'O CTaHY

Knioyosi cnosa:
aBTOMOOi1/Ib; BUKpaJleHHsl; 3JI0BMUCHHUK; Cy0’'€KT 3JI0YMHY; CNOCIO BYMHEHHs 3JI0YMHY; 3aCO0M BYMHEHH:
3JIOYMHY; OpraHizoBaHi rpynu; BikicbkoBi Pociiicbkoi @egepanil
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Abstract
In the conditions of dynamic development of the country and the world, the employer is in fact dependent

on the Labour Code adopted in Soviet times, because it formulates concepts exclusively and does not define
a mechanism for changing essential working conditions at all, which in practice is often abused by employees.
The purpose of the study is to provide theoretical justification and develop proposals for improving the
organisation of changes in essential working conditions at the legislative level based on the results of an
analysis of the practice of applying the law in relevant legal relations. The main results of the study were
obtained by methods of theoretical and methodological analysis of scientific literature, and formal-legal,
comparative-legal, system-structural analysis, value-normative, and institutional methods. Based on the
investigation and generalisation of the laws of Ukraine and judicial practice, the study covers the problems
of providing employees with consent to work, systematises their existing forms, suggests ways to solve gaps
in the current legislation, considers theoretical and practical problems of providing limited and conditional
consent to continue work. Based on the results of the study, relevant conclusions in terms of achieving
a balance of interests of the employee and employer, and a number of proposals for improving the current
labour legislation were formulated. This paper is advisory, legal, and has practical value for both employers and
employees. The studied issue is promising for further application in legislation, in particular the new Labour
Code of Ukraine, and the detailing of certain points that are considered in the publication
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Introduction

Trends in the development of labour law are an impor-
tant theoretical and practical problem, the importance
of which cannot be overestimated. It can be classified
as eternal, which also does not lose its relevance. Pri-
marily, this is explained by the complex transformation
processes taking place in the world and directly affecting
labour law [1]. The world does not stand still, the way of
life of citizens is changing, while the labour legislation
is quite stable, which creates a considerable number of
obstacles for both parties to the employment contract.

Article 43 of the Constitution Of Ukraine® defines
the right to work as one of the fundamental rights and
freedoms of a person and citizen of Ukraine. Labour
Code of Ukraine? contains an expanded procedure for
exercising labour rights for an employee and restricts
the employer. However, the current legislation is not
adapted to the modern realities of conducting economic
activities, which is why entrepreneurs and enterprises
increasingly go into the shadows in labour relations with
their employees.

Today in Ukraine, almost the only regulation
that governs labour and relevant relations is the Labour
Code of Ukraine (LC)3. Three articles of the LC are devoted
to changes in labour relations, which are included in ch.
[IT “Employment Contract” [2].

Article 32 of the Labour Code of Ukraine* estab-
lishes the procedure for changing essential working con-
ditions for employees in the event of changes in the con-
ditions of the organisation of production and labour. The
code stipulates that such changes can only occur with
the employee’s consent. However, the form and pro-
cedure for granting consent to continue work are not
established. In practice, some employees openly abuse
this and produce various ways to confuse the employer:
to provide limited consent, an ambiguous one, or on their
own terms.

When disputes arise, the courts of various
instances mainly take the side of the employee. The
employer is left alone with the employee and the Law.
Therewith, the current Labour Code®was developed and
adopted in the Soviet period. Plenum of the Supreme
Court of Ukraine, which is authorised in accordance
with the Law of Ukraine “On the Judiciary and the Sta-
tus of Judges”®, to ensure the uniform application of legal
norms in the resolution of certain categories of cases,
generalise the practice of applying substantive and
procedural laws, systematise the legal positions of the

3Ibidem, 1996.
“Ibidem, 1996.
5Ibidem, 1996.

show/1402-19#Text.
"Ibidem, 2016.

“Labour Code of Ukraine, op cit.
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Supreme Court, based on the results of analysis of judi-
cial statistics and generalisation of judicial practice, give
advisory explanations on the application of legislation
in the resolution of court cases’. However, the only clar-
ification of the Plenum in labour disputes is Resolution
No.9 of 11/06/1992 “On the practice of consideration
of labour disputes by courts”®.

In such circumstances, the problem of flexibil-
ity and variability of employment contracts is particu-
larly urgent. An innovative model of production devel-
opment should guide productive employment. Given
this, the issue of legislative regulation of the procedure
for granting an employee’s consent to continue work in
new working conditions is relevant and promising for
investigation.

This issue is understudied in modern science.
As Professor A.O. Sobakar notes, a crucial role in the
implementation and protection of subjective rights of
employees is played by legal guarantees, the socio-legal
importance of which is that they provide the employee
with a real opportunity to enjoy a certain social bene-
fit, which is consolidated by labour legislation, to freely
exercise their rights, serve as the “reliable bridge” that
provides the necessary transition from the opportunity
that is proclaimed in the law to reality [3].

The purpose of the conclusion of any legal trans-
action in the sphere of Labour is to ensure the effective
and stable functioning of the relevant legal relations. The
purpose of the employment contract is to create a stable
employment relationship between the employee and the
employer. Therewith, considering the complexity of legal
relations that arise in the sphere of Labour, the pres-
ence of objective social, economic, and other factors
that often make it impossible to properly perform an
employment contract, its parties are guaranteed the
right to change the terms of the employment contract
and labour [4].

In accordance with this purpose, the paper sets the
following tasks: to identify the legal essence of “change in
essential working conditions” and its importance for the
employee, to analyse the application of the Labour Code
of Ukraine®, including judicial practice in relevant legal
relations, to propose modern ways to solve the problem
of constancy of the employment contract and uncertainty
of labour legislation for the employer, to develop ways to
improve the procedure for granting consent by employees
when changing essential working conditions to ensure

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-sp#Text.
“Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08/#Text.

®Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/

8Plenum of the Supreme Court of Ukraine Resolution No. 9 “On the Practice of Consideration of Labour Disputes by Courts”. (1992, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/v0009700-92#Text.
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productive employment and achieve a balance between
the interests of the employee and the employer.

The issues of changing the legal status of the
employer were covered by researchers, in particu-
lar, the justification was provided by I.V. Kolosov [5; 6]
0.G.Sereda [7], and other.

Thus, as A.M. Yushko noted, “the concept of essen-
tial working conditions is evaluative since it is not spec-
ified by the legislator and is clarified every time in the
process of law enforcement. Therefore, if there is a need
to change the essential working conditions, the owner
or the body authorised by them must coordinate this
issue with each employee, because the same working
condition may be suitable for one of them, but not for
the other” [8].

According to L.A. Chikanova, the essential terms
of the contract are usually considered those on the con-
tent of which, based on the law, an agreement must be
reached, and which are sufficient and necessary for the
contract to be considered concluded and thereby capa-
ble of causing the emergence of rights and obligations
of the parties [9].

0. Ostapenko proposed to develop the main fun-
damental approaches to the methodology of legal regu-
lation of Labour Relations in the conditions of the current
development of Ukraine [10].

F. Wettstein investigated the relationship between
respect for human rights to work in the context of glo-
balisation and business development [11].

V.S. Deyneka was one of the few people who
defended the rights of employers. He proposed to resolve
the issue of the content of the essential terms of the
employment contract at the legislative level, because fix-
ing the clear content of the employment contract would
simplify the procedure for concluding and protecting the
rights of both employees and employers [12].

Despite the studies on the terms of the employ-
ment contract and its importance for the employee and
employer, the provision of work consent is understudied.

The purpose of the paper is a theoretical justifica-
tion and scientific development of proposals for improv-
ing the organisation of changes in essential working
conditions and consent of the employee to work in new
working conditions at the legislative level to ensure pro-
ductive employment and achieve a balance between the
interests of the employee and the employer.

Materials and Methods

The study analysed the problems of legal regulation
of changes in essential working conditions and provi-
sion of consent to continue work in new working condi-
tions. The regulatory framework for this study included

Cherevko IS

legislation and judicial practice materials. Provisions
of the Constitution of Ukraine! were used to highlight
the main aspects of the rule of law. Provisions of the
Labour Code of Ukraine? were used to identify gaps
in legislation regarding insufficient legal certainty of
employees and employers in conditions where the pre-
vious working conditions cannot be preserved, and new
ones have not yet been introduced. In addition, the study
identified the key problems that Ukrainian employ-
ers most often face when implementing management.

The study used theoretical materials, materials of
judicial practice related to changes in essential working
conditions, reduction of the scope of work, transfer of
employees to another job, relocation, etc.

The paper used logical-semantic, comparative,
hermeneutical, dogmatic (Aristotelian) methods, and
system analysis. The logical-semantic method was used
to analyse the term “essential working conditions”. The
comparison method was used to cover judicial practice.

The dialectical method was used to analyse the
current legislation and the practice of its application
to examine the features of legal regulation of essential
terms of an employment contract and the procedure for
changing working conditions.

The Aristotelian method allowed formulating pro-
posals for improving the labour legislation of Ukraine.
In particular, it proposed to specify the procedure for
approving employees to work in new working conditions.

To interpret the studied rule of law, the principles
of legislation and features through the best practices of
the science of hermeneutics were considered [13].

Thus, the hermeneutical method clarified the cur-
rent Labour Code?, the Civil Code of Ukraine* and other
studies, which allowed establishing the legal essence
of “working conditions”, interpreting the meaning of
working conditions for the employee and employer, and
investigating the legal nature of their changes.

Results and Discussion

The content of each employment contract consists of
conditions established by law and the agreement of
the parties and defines the rights and obligations of
the employee and employer. The conditions stipulated
by labour legislation are applied to each employee and
cannot be changed. These are the maximum length
of working hours and the minimum length of leave,
the minimum wage, discipline and labour protection,
material liability, the procedure for resolving labour
disputes, etc. However, those can be detailed by the
parties. Such conditions are determined by agree-
ment of the parties and may be mandatory (in the
absence of an agreement on which the employment

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
“Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08/#Text.

3Ibidem, 1996.

*Civil Code of Ukraine. (2003, Jaunuary). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/ru/ed20131011#Text.
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contract cannot be considered concluded) and addi-
tional (the presence of which is not mandatory).

Labour relations are not permanent or unchange-
able. The reasons for their changes can be both the
introduction of new technologies, the redistribution of
employee responsibilities, an increase or decrease in
the volume of work, etc., the personal qualities of a par-
ticular employee, for example, obtaining an education,
increase in work experience. External factors that are
not directly related to work, but can become crucial for
the employee, also have an impact: the distance of the
place of work from the place of residence, the operation
of public transport, social guarantees, etc.

Despite the fact that labour relations are in con-
tinuous motion, changing an employment contract is
arather infrequent phenomenon. The reason is not that
employers are uneducated, but that the legislation itself
is imperfect, which causes a lot of misunderstandings
in practice.

According to Article 32 of the LC of Ukraine, due
to changes in the organisation of production and labour,
it is allowed to change essential working conditions
while continuing to work in the same speciality, qualifi-
cation, or position'. The legislator identifies essential and
non-essential working conditions.

Courts of various instances interpret essential
working conditions more broadly and attribute certain
elements of the circumstances of production to them. In
this case, the personal interests of a particular employee
are considered [14].

Thus, in judicial practice, the addition of the
labour function with additional duties is recognised as
a change in essential working conditions. For example,
in case No. 766/12480/17% the academic load of aca-
demic staff is recognised as an essential working condi-
tion, since it determines the working hours of teachers
for which they receive wages.

Consequently, essential working conditions are
an evaluation norm in labour legislation.

As O. Protsevsky stated: “in labour legislation, the
concept of “working conditions” is applied in a broad
sense and covers various elements of the industrial and
socio-psychological atmosphere in enterprises, institu-
tions, organisations. It should not be reduced to labour
protection, safety, proper condition of machines, proper
quality of tools and materials, their timely submission,
etc. This concept represents a more general meaning. It
is broader than the concept of “labour protection”, since
it includes the rights and obligations of employees,
work and rest regimes, remuneration, forms of incen-
tives, types of bonuses, opportunities for promotion,
improvement of housing conditions, that is, everything
that an employee faces in the course of work” [15].
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The question of whether a particular condition
belongs to the essential ones arises when there is a need
to change it. “The employee must be notified no later
than two months in advance of changes in essential
working conditions - pay systems and rates, benefits,
working hours, establishment or cancellation of part-
time work, combining professions, changing categories
and names of positions, etc.”, - provided for in Article 32
of the LC of Ukraine?.

Changes in essential working conditions are
implemented by the following procedure established
by the law:

1) adoption of an order on changes in the organisa-
tion of production and labour to fix the relevant decision
in the legal field;

2) employee warnings - notifications at least
2 months before the changes are implemented, and
offers to make a decision on consent or refusal to work.
A written warning should be issued with the mandatory
indication of the date of notification, the date of famil-
iarisation of the employee, and the date of changing the
conditions;

3) approval or refusal of the employee to continue
the employment relationship after the introduction of
changes in essential working conditions. This point is
further considered in more detail;

4) issuance of an order on the introduction of new
working conditions. If the employee has not agreed to
continue the employment relationship after changing
the essential working conditions, they are subject to dis-
missal based on p. 6 of Article 36 of the LC* [16].

A warning, according to some researchers, is an
offer to an employee to continue work after the owner
changes essential working conditions in compliance
with the established deadline [17].

It is advisable to consider the procedure for
approving employees in more detail through the prism
of judicial practice. The study proposes to divide the
options for employees’ actions after informing them
about further changes in working conditions into five
categories:

1) agreed to continue work;

2) agreed, but appealed the order to change the
essential conditions;

3) provided limited or ambiguous consent, or one on
their own terms;

4) evaded any action;

5) refused.

The first and fifth categories are the easiest
because both the employee and the employer under-
stand the meaning of their actions and treat each other
with respect. The employee either agrees and continues
to work in the new working conditions or refuses and

Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08/#Text.
“Unified State Register of Court Decisions. (2013). Retrieved from https://reyestr.court.gov.ua/Review/53042819.

3Labour Code of Ukraine, op cit.
*Ibidem, 1996.

Law Journal of the National Academy of Internal Affairs, 12(2), 57-63



is dismissed in accordance with the procedure estab-
lished by law.

The second category concerns those situations
when the employee, without giving any signs of their
will, appealed the order to change essential working
conditions to the court. The employer logically inter-
prets such actions as a refusal of work, and, accordingly,
dismisses. In such a situation in case No. 559/321/16-C!,
the court sided with the employee, recognising the dis-
missal as illegal and reinstating the employee at work
with all the ensuing consequences, such as paying the
average salary for each day of forced absenteeism.

The third category is limited or ambiguous con-
sent, or one on the employee’s own terms. For example,
in case No. 766/12480/17% the employees gave the fol-
lowing consent: “I consider the order to change essen-
tial working conditions illegal, so I appeal it, but I do
not intend to resign.” In such wording, actually certify-
ing their consent to work, but on their own terms. The
courts of the first, appellate, and cassation instances
took the positions of the employee and restored them.

The fourth category is employees’ evasion
from making any decisions. Employers also have an
ambiguous opinion on the wording of the LC? “and the
employee does not agree to continue working under
new conditions”. Thus, in case No. 607/83/16-C,* the
employee did not factually provide any response, and
after the transfer appealed the order, which expressed
their disagreement.

Consequently, in the absence of legislative regu-
lation, similar situations arise. The employer, not always
wanting to actually dismiss the employee, allegedly
becomes a hostage to circumstances and tries to find
a balance between the interests of the employee and the
business, which is why then suffers considerable losses.

As M. Inshyn indicted, “the labour legislation of
Ukraine needs to be improved. In particular, it is nec-
essary to adopt a special law regulating individual
employment contracts (agreements) for various forms
of employment” [18].

It is recommended to apply the norms of the Civil
Code of Ukraine to resolve such situations: “the response
of the person to whom the offer to conclude a contract
is addressed on its acceptance must be complete and
unconditional. If a person who has received an offer to
conclude a contract, within the time limit for a response,
has performed an action in accordance with the terms of
the contract specified in the offer (shipped goods, pro-
vided services, performed works, paid the established
amount of money, etc.), which certifies their desire to
conclude a contract, this action is considered as accep-
tance of the offer, unless other is specified in the offer
to conclude a contract or established by law. A person
who has accepted an offer may withdraw their response
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to its acceptance by notifying the person who made the
offer to conclude a contract before or at the time of
receiving a response on accepting the offer” (Article 642
of the CC of Ukraine)®.

Applying the principle of analogy, it is required
to give the employee a certain period of time to respond
to the employer’s offer to work in new working condi-
tions. During this time, their response must be complete
and unconditional. Such a legislative position puts both
sides of the issue on an equal footing and contributes to
the establishment of legal certainty.

Considering the above, to legally resolve the prob-
lem of granting consent to continue work in new work-
ing conditions, it is proposed to supplement the third
paragraph of Article 32 of the current Labour Code of
Ukraine® with the following: “the employer has the right
to set a deadline for granting consent, but not less than
seven days before the date of introduction of new work-
ing conditions. Consent to continue work must be com-
plete and unconditional.”

Conclusions

The Constitution of Ukraine, as the main law of the state,
establishes the right of a citizen of Ukraine to work. Nev-
ertheless, the Labour Code of Ukraine, which should
specify the procedure for citizens to exercise their labour
rights, is outdated. The changes made to it are insuffi-
cient and do not change the situation of deregulation.
Analysis of Article 32 of the current Labour Code of
Ukraine allows establishing insufficient certainty of the
issue of changing essential working conditions.

According to the results of the study, it was found
that even the judicial authorities do not have one stable
position, and constantly make completely opposite deci-
sions in similar cases. Therefore, given the existence of
alegal problem in the state, it is worth paying due atten-
tion to the issue of regulating not only changes in essen-
tial working conditions but also the conscientious dis-
posal of employees’ rights.

Considering judicial practice, analysing and
systematising the behaviour of employees who were
informed about changes in essential working condi-
tions, it is proposed to supplement the third paragraph
of Article 32 of the current Labour Code of Ukraine with
the following: “the employer has the right to set a time
limit for granting consent, but not less than seven days
before the date of introduction of new working condi-
tions. Consent to continue work must be complete and
unconditional”. This wording would allow specifying the
stated norm of labour legislation and help to achieve
a balance of interests of the employee and the employer.

Further studies in the field of labour law are rec-
ommended to be devoted to the mechanism of ensuring
the exercise of the employee’s right to state guarantees.

Unified State Register of Court Decisions. (2019). Retrieved from https://reyestr.court.gov.ua/Review/85796877.
Unified State Register of Court Decisions. (2020). Retrieved from https://reyestr.court.gov.ua/Review/89082922.
3Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08/#Text.
*Unified State Register of Court Decisions. (2018). Retrieved from https://reyestr.court.gov.ua/Review/71779877.
5Civil Code of Ukraine. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

®Labour Code of Ukraine, op cit.
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Oco6nmMBOCTI Ta NpaBoOBe perynioBaHHS
npoueanypv HagaHHA 3roau npauiBHUKA
Ha po60Ty B HOBUX YMOBaX npaui

HaTania OnekcaHapiBHa YepeBKo

XepCOHCbKMM OeP>KaBHMIM arpapHO-eKOHOMIYHUI YHIBEPCUTET
73006, Byn. CTpiTeHCbKA, 23, M. XepCOH, YKpaiHa

AHoTauia

B yMoBax juHaMi4HOr0 pO3BUTKY KpaiHU Ta CBiTY Aii po60ToAaBLs GAaKTUYHO 3a/1eXKaTh BiJj NPUIHSATOTO I1e
3a pa/isTHChKUX YaciB Kosiekcy 3aKoHiB ITpo nparito, y sIkoMy Jjiuiie cpopMyJIbOBAHO OHSTTS Ta B3araJii He BASHA4eHO
MexaHi3M 3MiHM iCTOTHHUX yMOB Ipalji, YUM Ha MPAKTHULi 4acTO 3JI0BXKUBAIOTh NPALliBHUKU. MeTO10 po6OTH €
TeopeTHYHe OOI'PYHTYBaHHSA Ta po3po0Ka MPOMO3HIlii CTOCOBHO BJJOCKOHAJIEHHS OpraHisariii 3MiHH icTOTHUX
YMOB IIpalli Ha 3aKOHOJABYOMY piBHi Ha mijcTaBi aHaJli3y NPaKTUKU 3aCTOCYBAHHA 3aKOHY Y BiJNOBIAHUX
npaBoBifgHOCHMHaX. OCHOBHI pe3yJIbTaTH JOC/IipKEHHA OTPUMAHO 3aB/iIKH 3aCTOCYBAHHIO METO/|iB TEOPETHKO-
MEeTO/10JIOTIYHOI'0 Ta CUCTEMHO-CTPYKTYPHOT0 aHa i3y 1iTepaTypHUX HAyKOBUX JIXKepeJ, a TaK0K GopMaIbHO-
IOPUIUYHOT0, MOPiBHSJIBHO-NPABOBOr0, LIiHHICHO-HOPMATUBHOIO W IHCTUTYLiHHOro MeTo/iB. Ha ocHOBI
BUBYEHHS Ta y3araJbHeHHs 3aKOHiB YKpaiHy, Cy/[0BOI MPAKTUKU B CTATTi PO3KPUTO MUTAHHSA 11[0/0 TPo6JieM
HaJlaHHS 3ro/iM MpaliBHUKIB HAa po6OTy, CUCTEMAaTH30BaHO iXHi GOpMH, 3aNpONOHOBAHO HIJISIXU YCyHEHHS
IpOTraJIMH Y YUHHOMY 3aKOHO/IaBCTBI, PO3rJISTHYTO TEOPETUYHI Ta NPaKTHUYHi Mpo6eMH HalaHHS HEeNoBHOI
Ta YMOBHOI 3roZijd Ha IPOJIOBXXeHHSI po6OTH. 3a pe3y/bTaTaMH JOCJ]IiKeHHS cHOPMYyJIbOBAaHO BiAnoBigHI
BUCHOBKH 3 TOUKH 30pY JIOCATHEHHS OaJIaHCY iHTepeciB MpaliBHUKA Ta pO60TOABIIs, 2 TAKOXK CHOPMYIbOBAHO
HU3KY IPONO3U LI 3y0CKOHA/JeHHS YMHHOTO TPY/0BOr0 3aKOHO4AaBCTBA. Ll cTaTTd € OCAI IP>KeHHAM HayKOBO-
peKoMeH/JallifHOTr 0, MPABOBOTr0 XapaKTepy, 10 Ma€ NPAKTUYHY 3HAYYILICTh SK AJ poO0TOABIIB, TaK i A/
npaniBHUKIB. Po3rifiHyTa TeMaTHKa € NepCHeKTUBHOIO /IS MOAAJIbIIOT0 3aCTOCYBaHHA B 3aKOHO/JaBCTBI,
30kpema HoBoMy Kojekci 3akoHiB mpo mparifio YKpaiHy, a TakoxX JeTasisalii oKkpeMHUx acrneKTiB myoJtikamii

Knioyosi cnosa:
TPY/A0Bi BiIHOCUHY; pO60TO/IaBellb; 3MiHA ICTOTHMX YMOB Tpalli; 3ro/ia Ha MPO/I0BKEHHS po60TH; HOBUM Kozsekc
3aKOHIB I1pO Npauro Ykpainu
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Abstract
Based on an analysis of the macroeconomic situation in Ukraine, it is evident that the shadow sector of the

national economy is intensifying. Its fictitious component has acquired a global scale, which consists in the
withdrawal of significant financial resources from the legal economic sector by illegal means, the redistribution
of billions of dollars in profits in favour of individual business entities, and the outflow of capital abroad,
which determines the relevance of this study. The purpose of the study is to establish typical investigative
situations of the initial stage of investigation of legalisation (laundering of property obtained as a result
of committing a tax crime. A system of general scientific and special research methods was used to achieve
this goal, the main of which are comparative, comparative legal, logical and legal, statistical, and modelling.
Typical investigative situations were systematised (depending on the established initial information, its nature
and specifics regarding the number and reliability of data containing verification materials at the stage of
entering information in the Unified Register of pre-trial investigations; procedural consequences of entering
information in the Unified Register of pre-trial investigations related to the identification of the person who
committed the crime; characteristics of sources of initial information about the crime, and the degree of
awareness of interested persons about the progress and prospects of the investigation; degree of validity and
volume of collected evidence regarding the predicate crime and the areas of investigation and the algorithm
for conducting procedural actions inherent in each stage in different investigative situations were proposed. It
is established that investigative situations at the initial stage affect the definition of the tasks of investigation
of legalisation (laundering of property obtained as a result of tax evasion: establishing the event, method
and subject of a criminal offence; identifying and exposing the persons who committed it; determining the
nature and amount of damage caused by a criminal offence; identifying and procedurally consolidating traces
of a crime; establishing links between tax evasion and other offences; identifying the causes and conditions
that contributed to the commission of illegal acts (with a legal response to their elimination. The obtained
results will help optimise the initial stage of investigation of crimes of this category and eliminate threats to the
economic security of the state related to the sphere of taxation
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Introduction

The instability of the macroeconomic situation in Ukraine
and periodic crisis conditions in the economy contrib-
ute to the establishment of a strong shadow sector in
the national economy. Its fictitious component has now
acquired a global scale, which consists in the withdrawal
of significant financial resources from the legal economic
sector by illegal means, the redistribution of billions of
dollars in profits in favour of individual business enti-
ties, and the outflow of capital abroad, as indicated by the
reporting data of the state financial monitoring service of
Ukraine [1]. These trends lead to an increase in the threat
to the economic security of the state, the aggravation of
the existing socio-economic crisis. Such crisis states have
not spared the sphere of taxation.

Taxes and fees (mandatory payments) are the most
important instrument of the state, established by the
highest legislative body that guarantee the existence of
society, which are paid by individuals and legal entities,
and on which the further development of the Ukrainian
economy depends. The problem of legalisation (laun-
dering) of property obtained as a result of tax evasion
became particularly important for Ukraine at the begin-
ning of the 21 century in the context of the development
of shadow schemes, the emergence of offshore zones, the
invention of sophisticated tax evasion schemes that nega-
tively affect both the development of the economy and the
implementation of international programmes.

A separate block of studies by foreign and Ukrain-
ian researchers is devoted to the issues of legislative reg-
ulation of certain stages of investigation and counterac-
tion to crimes of this category [2; 3; 4], building models
of countering the shadow economy [5; 6], determining
its criminal characteristics [7] and indicators [8], improv-
ing the effectiveness of its assessment [9]. In the context
of this research, the best practices concerning the meth-
odology of financial investigations in the field of coun-
tering the legalisation of criminal proceeds [10; 11] and
forensic support for the activities of relevant subjects of
the investigation process [12], are worthy of attention.

Determining the stages of investigation of legal-
isation (laundering) of property obtained as a result of
tax evasion, among other things, was facilitated by stud-
ies that reveal the algorithm for determining factors of
economic shadowing [13], methods of committing finan-
cial transactions of a criminal nature in this area [14]

These and other researchers have made a suffi-
cient contribution to the theory and practice of inves-
tigating criminal offences in the sphere of economic
activity, and have created a significant basis for further
research. However, typical investigative situations of the
initial stage of the investigation of legalisation (launder-
ing) of property obtained as a result of tax evasion were
not identified and considered, which determines the need
for additional, in-depth and comprehensive research.

The scientific originality of the results obtained
lies in the fact that this study comprehensively, using
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modern methods of cognition and the practice of law
enforcement agencies of Ukraine, considers typical
investigative situations in the investigation of legalisa-
tion (laundering) of property obtained as a result of tax
evasion.

The purpose of the study is to define typical inves-
tigative situations of the initial stage of investigation of
legalisation (laundering) of property obtained as a result
of tax evasion. Achieving the goal involves the imple-
mentation of a number of tasks, within the framework of
which it is necessary to outline the specifics of the devel-
opment and content of these situations, based on which
to formulate their classification groups and establish the
range of tactical operations that are carried out during
the investigation of crimes of this category.

Materials and Methods

The methodological basis of the study is the dialectical
and materialistic method of scientific knowledge, gen-
eral scientific and special methods of legal science, in
particular: comparative and comparative legal method -
for a comprehensive analysis of Ukrainian legislation and
bylaws, analysis of the opinions of researchers and prac-
titioners on the issues under study, which form the basis
of research; logical and legal method, methods of induc-
tion and deduction, modelling - to establish similarities
in the features and properties of technologies for com-
mitting criminal illegal activities in the field of taxation
and in its mechanism, highlighting typical investigative
situations, and in the methods and means of investiga-
tion, tactics of conducting investigative (search) actions;
statistical - to analyse the studied materials of criminal
proceedings, investigative, prosecutorial, and judicial
practice.

These methods were used at all stages of the study,
which include: defining a scientific problem, setting the
purpose and objectives of the study; detailing the content
of the mechanism of marking formation; determining the
essence of legalisation (laundering) of property obtained
as a result of tax evasion, specifying typical investiga-
tive situations of the initial stage of investigation of such
crimes, and the actions of the investigator to solve them.

The empirical basis of the study consists of sys-
tematised reporting data of the State Financial Monitor-
ing Service of Ukraine [1], statistical information of the
Prosecutor General’s Office of Ukraine [15], and analytical
reviews on the accounting and statistical work of the state
judicial administration of Ukraine for 2019-2020 [16].

Results and Discussion

At various times, the forensic literature has attempted
to develop a system of typical investigative situations
for the investigation of certain types of crimes, includ-
ing economic ones. According to some authors, vari-
ous crimes in the economic sphere generally form three
typical situations at the initial stage of Investigation.
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At the same time, the criterion for their allocation is not
only the volume and content of initial information, but
also the awareness of interested parties about the course
and results of the investigation, and the possibility of
using the “surprise factor” by the investigator [17, p. 12].

Problematic situations of investigation of tax
crimes are primarily related to overcoming the limited
information about the event of a criminal offence when
it is detected and the identity of the criminal. Systemati-
sation of situations of the initial stage of investigation of
tax criminal offences provides information and organisa-
tional and methodological support when building a meth-
odology for their investigation. Their proper assessment
allows the investigator to navigate the available factual
data, form plausible versions, outline a set of procedural
actions, and determine their optimal set and sequence.

According to V. Kyrychenko and V. Pahomov [18],
the situations of the initial stage of investigation of tax
crimes carry the main informational and organisational-
methodological load when constructing the methodol-
ogy for their investigation. Their proper assessment
allows the investigator to navigate the available fac-
tual data, put forward plausible versions, outline a set
of investigative and operational search measures, and
determine their optimal set and sequence [18].

Considering the above, it is necessary to charac-
terise the specifics of the establishment, content, and
highlight typical situations of the investigation of legal-
isation (laundering) of property, received as a result of
tax evasion.

Firstly, it is advisable to identify typical situations,
each of which corresponds to the availability of informa-
tion contained in the data entered in the Unified Register
of pre-trial investigations (URPI)?, in particular:

1) materials of intelligence-gathering activities contain
all the necessary data on the circumstances of the crime;

2) initial data is insufficient to enter information
in the URPI?%;

3) available data display criminal illegal signs, but the
subject of the commission, its motive and purpose are
unknown (for example, identifying the fact of submitting
false information to the tax authorities; identifying signs
of fictitiousness in the activities of a business entity) [19];

4) materials do not contain sufficient data to enter
information in the URPI? (for example, after the destruc-
tion of documents for recording the activities of the
business entity; the inability to conduct documentary
checks, etc.);

5) materials indicate that there is no corpus delicti in
the actions of business entity officials (accounting error,
incorrect accounting, etc.).

*Ibidem, 2020.
3Ibidem, 2020.
*Ibidem, 2020.
SIbidem, 2020.
¢Ibidem, 2020.
’Ibidem, 2020.
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Depending on the amount and content of informa-
tion that primary materials contain at the stage of imple-
mentation of verification materials, V. V. Lysenko suggests
identifying three situations, in particular: “materials
contain the necessary data on the circumstances of the
commission of a crime, but they are not enough to ini-
tiate a criminal case, which requires further verifica-
tion; materials do not contain the necessary data on the
circumstances of the crime, based on which a decision
is made to initiate a criminal case, and they cannot be
supplemented during additional verification measures or
pre-trial investigation; materials indicate the absence of
corpus delicti in the actions of business entity officials” [12,
p. 297-298; 20, p. 150]. However, in the context of fun-
damental changes in the criminal procedure legislation,
such situations are outdated.

Secondly, considering the procedural conse-
quences of entering information in the URPI*, it is advis-
able to distinguish two situations of the initial stage
of the investigation. The first situation includes cases
where the source information contains data about the
person who committed the crime. According to the data,
situations of entering information in the URPI® in rela-
tion to a specific person(s) occur in 28%.

Another group includes crimes based on non-ob-
viousness (situations when the initial information does
not contain data on the commission of a crime by a spe-
cific person, that is, only the fact of committing a crime
is known to the investigating authorities) - 72% of the
total number of criminal proceedings (cases) studied.
The investigation, in this case, is complicated due to the
lack of information about the identity of the offender
and the event of the crime, which requires simultaneous
verification of several versions and a significant amount
of intelligence-gathering measures. The distribution of
investigative situations is related to the characteristic
conditions that develop at the time of entering informa-
tion in the URPI®. These conditions depend primarily on
the characteristics of the sources of initial information
about the crime and the awareness of interested parties
about the state and prospects of the investigation.

Situation 1. The information was entered in the
URPI” and criminal proceedings were initiated (Article 214
of the Criminal Procedure Code of Ukraine®) based
on materials provided by the State Tax Service of Ukraine
(tax inspections), the State Financial Monitoring Ser-
vice of Ukraine, or other authorised bodies based on the
results of special inspections.

The peculiarity of this situation is that the initial
information is collected as a result of conducting public
verification activities and is contained in the materials:

!0rder of the Office of the Prosecutor General of Ukraine No. 298 “Regulations on the Unified Register of Pre-trial Investigations, the Procedure
for Its Formation and Maintenance”. (2020, June). Retrieved from https://zakon.rada.gov.ua/laws/show/v0298905-20#Text.

8Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon3.rada.gov.ua/laws/show/4651-17.
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— documentary check (planned, unscheduled, desk, or
counter), during which signs of a crime were identified;

— inspections of the tax authority in case of detection
of tax evasion;

— customs control (when detecting the movement
of goods that do not correspond to the information
reflected in customs and transport documents);

—received from the judicial authorities that considered
claims in the order of economic proceedings;

— press reports and other official data indicating
signs of a crime.

For example, in practice, there are such situations
of receiving information about cases of fictitious export of
inventory values to form a negative value of value-added
tax in order to further reimburse it from the budget:

— the fact of fictitious export or non-compliance of
actually exported goods with the data specified in cus-
toms clearance documents is revealed by customs offi-
cials at the stage of real or fictitious movement of goods
and material values across the customs border of
Ukraine;

— the fact of tax evasion is revealed during a desk or
on-site audit conducted by tax authorities in connection
with the provision of a tax return by the business entity;

— signs of a crime were identified after the tax author-
ities made a decision to transfer the corresponding
amounts from the budget;

— signs of a crime were revealed as a result of a prose-
cutor’s check of tax and other regulatory authorities [14].

The source of information on such facts of legali-
sation is the materials of the State Financial Monitoring
Service of Ukraine, the State Audit Service of Ukraine
and other bodies responsible for carrying out finan-
cial monitoring and identifying dubious financial trans-
actions, and conducting inventory.

Situation 2. Criminal proceedings were initiated
based on materials of intelligence-gathering activities of
divisions of the Economic Security Bureau (tax police)
and the National Anti-Corruption Bureau of Ukraine.

The source of information about the facts of
receiving income of illegal origin and their legalisation
is the materials of intelligence-gathering activities [21,
p. 232], and the reason is materials collected by employ-
ees of operational services during intelligence-gathering
activities. Such sources in this case are characterised by
a significant amount of accumulated operational and
procedural information about the circumstances of the
crime, in particular, the method of committing the crime,
the perpetrators, and channels for the sale/legalisation
of funds obtained illegally.

This situation is the most favourable for inves-
tigation, since the intelligence-gathering nature of the
check ensures the identification of sufficient circum-
stances of criminal activity and ensures surprise for the
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subject of such activity, while simultaneously conduct-
ing a series of operational measures and investigative
(search) actions. The materials of the pre-investigation
audit collected by operational employees are previously
discussed with investigators and tax specialists, which
allows developing an agreed plan of investigative and
operational measures. The success of implementing the
results of the activities carried out depends, first of all,
on the consistency and well-established interaction of all
participants in the implementation of materials: opera-
tional employees, tax authorities, the bank, and experts.

As part of the intelligence-gathering activities,
special messages can be received from employees of the
business entity and regulatory authorities, operational
observations, reviews of accounting documentation, pre-
liminary research of tax and accounting documents, infor-
mation from operational and specialised search engines
and data banks can be obtained.

Situation 3. Criminal proceedings were initiated
based on established facts on the basis of the materials
of the investigation of other criminal offences.

The practice of pre-trial investigation bodies
shows that there are signs of embezzlement of budget
funds by tax evasion (Articles 212, 212! of the Criminal
Code of Ukraine!) can be detected during the investigation
of other crimes in the sphere of economic activity (pro-
vided for in Articles 201, 205%, 222 of the Criminal Code of
Ukraine?), and official activities (Articles 364, 366 of the
Criminal Code of Ukraine?®). This may be the result of ini-
tiating unscheduled audit inspections, operational meas-
ures and investigative (search) actions [22, p. 254].

In support of the above, S.S. Cherniavskyi and
0.Ye. Korystin note that “a characteristic feature of the
already completed form of legalisation is too complex,
confusing, and sometimes even inaccessible to verifica-
tion mechanism for the generation of criminal funds that
are legalised” [11].

Today, three typical investigative situations of the
initial stage of investigation of crimes of this category
are used. According to the first scheme, in the course of
conducting intelligence-gathering activities, a criminal
offence containing signs of legalisation of criminal ille-
gal income from its commission was revealed; the second
one - the fact of legalisation of criminal illegal income
or a person who used the property in respect of which
factual circumstances indicate its receipt by committing
a predicate criminal offence to commit another criminal
offence is revealed; the third - the fact of legalisation of
tax funds is revealed, during the investigation of a crime
under Article 209 of the Criminal Code of Ukraine*,
measures are taken to establish the circumstances that
preceded such legalisation, to identify individuals.

In these schemes, all episodes of criminal activity
are sent to court within the same criminal proceedings [4].

!Criminal Code of Ukraine. (2001, April). Retrieved from http://zakon3.rada.gov.ua/laws/show/2341-14.

*Ibidem, 2001
3Ibidem, 2001
*Ibidem, 2001
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During the investigation of the legalisation (laun-
dering) of property obtained as a result of tax evasion,
tactical operations are carried out:

1. “State registration”. It is carried out before enter-
ing information about a criminal offence in the URPL; it
provides for a set of operational search measures aimed
at identifying signs of a crime (requesting documents,
interviewing persons, receiving explanations, surveillance
(external, electronic);

2. “Document”. This is a universal tactical operation,
the priority of which is conditioned by the high probabil-
ity of destruction or concealment of documents used in
the commission of fictitious entrepreneurship in con-
nection with the investigation of criminal proceedings.
As part of this operation, audits of financial and eco-
nomic activities are appointed, counter-inspections are
organised, interrogations are conducted, searches are
carried out, investigative inspections of documents are
carried out, and technical and forensic examination of
documents is performed;

3. “Straw man”. It is carried out in cases when
a citizen-founder, without the intention to carry out busi-
ness activities under duress or for remuneration, regis-
tered an enterprise in their name, or a business entity
established without the citizen’s knowledge using their
documents. By conducting interrogations, presenting
for identification, it is found on whose initiative and for
what purpose they did this, the terms of the agreement
under which payment for participation in the creation
of the enterprise was made, or the circumstances under
which the passport was lost (in particular, the deceased
citizen); conduct a technical and forensic examination of
documents and a forensic psychiatric examination;

4. “Accomplice”. It is carried out in an investigative
situation when several persons - representatives of var-
ious business entities, having entered into a criminal con-
spiracy, carried out illegal activities under the guise of
a fictitious enterprise. Attention is focused on the need
to identify customers of illegal services. The goals of the
operation are achieved by removing information from
communication channels, establishing operational sur-
veillance, promptly introducing it into a criminal group,
conducting searches, interrogations, assigning inventories,
audits, documentary checks, and forensic examinations;

5. “Search”. Itis a set of investigative (search) proce-
dures and operational search measures, the task of which
is to identify the person who is hiding. To do this, by con-
ducting searches, interrogations and other actions, it is
necessary: to collect information about the criminal (per-
sonal, family, business, financial); to establish the circle of
persons who may have the wanted person; to check the
places of their possible location;

6. “Ensuring compensation for material losses”. Dur-
ing the implementation of this tactical operation, by con-
ducting searches, interrogations, and a number of oper-
ational search measures, the presence and location
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of property and funds in bank accounts belonging to the
criminal are established, they are seized, and other measures
are taken to ensure the safety of material values [22; 23].

One of the main tasks of the methodology for
investigating the legalisation (laundering) of property
obtained as a result of tax evasion is the development
of standard systems (and subsystems) of investiga-
tor actions that reflect the most effective ways to solve
a crime and contribute to choosing the optimal system
of actions in criminal proceedings depending on the
specific investigative situation. In this context, it should
noted that typical investigative situations depend on the
spectrum of certain classification features.

At the same time, despite determining the optimal
list of typical investigative situations, it is impossible to
formulate universal investigative schemes applicable to
any case, just as it is impossible to foresee the actions of
criminals in advance. Thus, each specific situation of the
investigation requires the investigator to be creative within
the framework of criminal procedural regulation based
on the generalisations of practice, theoretical provisions,
and methodological recommendations formed in science.

Conclusions

Several classification groups of typical investigative sit-
uations are considered depending on:

1) quantity and reliability of data containing verifi-
cation materials at the stage of entering information in
the URPI;

2) procedural consequences of entering information
in the URPI related to the identification of the person
who committed the crime;

3) characteristics of sources of initial information
about the crime, and the degree of awareness of inter-
ested parties about the progress and prospects of the
investigation;

4) degree of validity and weight of the obtained evi-
dence regarding the predicate crime.

At the same time, according to the latter classifica-
tion group, the following varieties can be distinguished:

a) pre-trial investigation on the grounds of Article 209
of the Criminal Code of Ukraine was initiated simultane-
ously with the proceedings on a predicate crime;

b) pre-trial investigation was launched at the stage
of charging for a predicate crime;

c) pre-trial investigation was initiated when a predicate
crime case was at the trial stage.

At the stage of entering information about a crim-
inal offence with signs of legalisation (laundering) of
property obtained as a result of tax evasion in the URP],
the following typical situations are possible:

1) a criminal offence under Articles 212, 212* of
the Criminal Code of Ukraine has been established, as
aresult of which criminal unlawful income was obtained
through failure to pay taxes, which were subsequently
used to put them into legal circulation;

!0rder of the Office of the Prosecutor General of Ukraine No. 298 “Regulations on the Unified Register of Pre-trial Investigations, the Procedure
for Its Formation and Maintenance”. (2020, June). Retrieved from https://zakon.rada.gov.ua/laws/show/v0298905-20#Text.
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2) unpaid tax funds were revealed, in respect of 3) dubious banking or financial transactions, conclu-
which factual circumstances indicate their receipt by  sion of transactions that certify the commission of illegal
committing a predicate criminal offence, and their trans-  actions aimed at legalisation (laundering) were identi-
formation, transfer, acquisition, or use are aimed at con-  fied, but there was no information about the predicate
cealing or masking their true origin; criminal offence.
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Klymenko I

TunoBsi cnigyi cuTyaudii no4aTKOBOro etany
po3cninyBaHHSA neranisauii (BiaMMBaHHSA) MalHa,
OAEPXXAaHOro BHAC/NIAOK YXU/IeHHA Big cnnatm
nopaTkKiB

OnekcaHpgp BacunboBuy KnmMMeHKo

HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, nn. ConoM'aHcbka, 1, M. KuniB, YKpaiHa

AHoTauia

Ha mipctaBi aHanizy MakpoekoHOoMiuHOI cuTyaunii B YKpaiHi, Kpu30BUX CTaHIB y 1jili cdepi KOHCTAaTOBAHO
AKTUBI3allif0 TIHBOBOTO CEKTOPY Hal[iOHAJIBbHOI eKOHOMIKH. [Jio6asbHOr0 MacuTaby Habysa Horo ¢piKTUBHA
CKJIa/IOBa, ILI0 TOJIATA€ y BUBEJeHHI 3HaYHUX (iHAaHCOBUX KOWITIB 3 JIEraJbHOI'0 €KOHOMIYHOTO CEKTOpY
MPOTUIPABHUM LIJISIXOM, IIEpPepO3NoAii MiTbsIpAHUX MPUOYTKIB Ha KOPUCTb OKPEMUX Cy6 EKTIB MiAMIPUEMHHUIIBKOT
JAISJIBHOCTI M BIATOKY KaliTaly 3a KOPJOH, 110 BU3HAYa€ aKTyaIbHICTh I1bOTO AOCIipKeHHs. MeTo CTaTTi €
BCTAHOBJIEHHS TUIIOBUX C/IiTYUX CUTYalli¥ MOYaTKOBOTO eTaNy po3c/iiyBaHHs eraisanii (BifMuBaHHs) MakHa,
OZlepP>KaHOTO0 BHACJIJOK YYMHEHHS NOJATKOBOTrO 3JI0YMHY. JIJI1 JOCATHEHHSA NOCTaBJeHOl MeTH BUKOPUCTAHO
CHCTEMYy 3arajlbHOHAYKOBUX I Cliellia/IbHUX METOAIB JOC/i/PKEHHS], OCHOBHUMMU CepeJi IKHUX € KOMIIapaTUBHUH,
MOPiBHAJIbHO-IIPABOBUH, JIOTIKO-OPUAUYHUM, CTATUCTUYHUM | MeTO/ MoJiesitoBaHHs1. CHCTeMaTU30BaHO TUIOBI
JOCTOBIPHOCTI JJaHUX, 110 MICTATh MaTepiaJy epeBipKy Ha CTaAil BHeCEHHA BiloMOCTel 10 EAUHOIO peecTpy
JOCYZOBUX PO3CJiJlyBaHb; NpoLieCyaJbHUX HAC/iAKIB BHECEHHs BiZJoMOCTel A0 ENUHOIO peeCTpy AOCYLOBUX
po3CITiiyBaHb, TOB'sI3aHUX 13 BCTAHOBJIEHHSIM 0C00H, sika BUMHHJIA 3JI0YMH; XapaKTepPUCTUKHU JpKepesT BUXiZHOT
indopmanii npo 3/104MH, a TAKOXK CTyIeHs NoiHPOPMOBAHOCTI 3allikaBJeHHX 0Cib MMpo nepebir i nepcneKTUBU
pO3CIIilyBaHHSA; CTYyIEHsI OGIPYHTOBAHOCTI W 06cAry 3i6paHuX J0KasiB 11040 NMpeJUKaTHOIrO 3JI0YMHY) Ta
3allpOIIOHOBAHO HANPAMU PO3CAiAyBaHHA M aJrOPUTM IMpPOBeJEHHS NpolLiecyalbHUX JiH, NpUTaMaHHUX
KO>KHOMY eTally 3a pi3HUX CIif4ux cuTyauii. JloBeseHo, o0 caidi cuTyanil Ha 104aTKOBOMY eTalli BIVIMBalOTh
Ha BU3HA4YeHHS 3aB/IaHb PO3C/IiyBaHHA Jerajisanil (BigzMHUBaHHS ) MaliHa, 0/[ep>KaHOT'0 BHAC/IIOK yXUJIeHHS BiJi
CIJIaTH MOJATKIB: BCTAHOBJIEHHS MO/l ClOco6y Ta Npe/iMeTa KPUMiHA/IbHOTO IPAaBONOPYIIEHHS; BUSIBJIEHHS Ta
BUKPUTTS 0OCib, SIKi HOro BYMHUIIM; BUSHAYEHHSI XapaKTepy Ta po3Mipy 3aBJaHol KpUMiHa/JIbHUM PaBONOPYLIEHHM
LIKO/IY; BUSIBJIEHHS Ta IPOLecya/ibHe 3aKpillJIeHHs CJTi/[iB 3JI0YKMHY; BCTAHOBJIEHHS 3B's13KiB YXUJIEHHS BiJi cI1aTH
[IOZATKIB 3 IHITMMU IPABONOPYLIEHHAMU; BUABJIEHHS IPUYUH Ta YMOB, IKi CIIPUS/IM BUNHEHHIO IIPOTUNIPABHUX JiAHb
(3 mpaBOBMM pearyBaHHSM Ha iX ycyHeHHs ). OZepKaHi pe3yabTaTH JOCTi/PKeHHS CIPUSATUMYTh ONTUMi3anii
MOYAaTKOBOTO eTaly PO3CJiJlyBaHHs 3JIOYMHIB 3a3Ha4yeHoi KaTeropil, yCyHEHHIO 3arpo3 eKOHOMi4Hii 6e3mneri
Jlep>KaBH, OB’13aHUX 3i cheporo 0nojaTKyBaHHs

Knio4oBi cnoBa:
MOIATKOBUH 3JI0UYKH; EKOHOMIYHA 6e31eKa; KpUMiHa/bHe MPOBA/[KeHHsT; TIHbOBAa eKOHOMIKa; CJTiZiua (Po3IIyKoBa)
Ois
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Introduction

The issue of ensuring the constitutional rights and free-
doms of a person and citizen during the surveillance
is one of the urgent problems of pre-trial investigation
because the evidence that is collected during this covert
investigative (search) action (hereinafter - CI(S)A) is often
recognised inadmissible by the court. In particular, this is
stated in the generalisation of the case law of the Court of
Cassation and in the decisions of the European Court of
Human Rights (hereinafter - the ECHR). Confirmation of
the above is that this procedural action has certain diffi-
culties in implementation. Therewith, it should be noted
that during the surveillance, certain actions or inaction of
investigative or operational units may lead to violations
of constitutional rights and freedoms of man and citizen,
enshrined in the Constitution of Ukraine!. This is now cru-
cial both at the Ukrainian and international levels regard-
ing the observance of the above-mentioned right for per-
sons who are under covert surveillance.

The issue of surveillance is not widely studied,
however, there are researchers who considered the case
law of the ECHR decisions on the observance of human
and civil rights and freedoms by Ukrainian legislation
in accordance with the European Convention on Human
Rights (hereinafter - Convention) Among them, there
are V.A. Zavhorodnii [1], A.R. Tumaniants and I[.0. Kryt-
ska [2], A.V. Shylo [3].

V.A. Zavhorodnii considered “the influence of
the ECHR practice on legal activity in Ukraine: theo-
retical, methodological, and applied aspects. In par-
ticular, he noted that the decision of the ECHR should
be considered as an interpretive precedent, or rather
a case-law precedent, namely as a law enforcement
regulation, which specifies the rules of the Convention
through rules of understanding the content® and which
is precedent-setting for the Court States Parties to the
Convention” [1, p. 12].

In comparison with V.A. Zavhorodnii, such
researchers as A.R. Tumaniants and I1.0. Krytska consid-
ered “issues of guarantee systems related to the conduct
of CI(S)A, in the context of the Ukrainian judicial prac-
tice of the ECHR...The proposed systematisation can be
used in further analysis of normative requirements that
regulate CI(S)A” [2, p. 210, p. 214].

“The issue of ensuring the admissibility of evi-
dence in the presence of special legal status of a subject
whose actions are recorded through CI(S)A was covered
by researcher A.V.Shylo. He formulated that in some
cases in criminal proceedings the specificity of the legal
status of the person in respect of whom the evidence is
being collected is important” [3, p. 275].
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Based on the review of the above-mentioned find-
ings, this study combines three areas into a single whole,
namely: case law of ECHR decisions and consideration
of individual decisions of Ukrainian jurisprudence; sys-
tem of guarantees of observance of the constitutional
rights and freedoms of the person and the citizen dur-
ing surveillance; issues of ensuring the admissibility of
evidence during the pre-trial investigation. The content
of each of the areas is disclosed and their relationship
is traced.

The purpose of this study is to identify possible
reasons for declaring such evidence inadmissible.

Materials and Methods

The study is based on examining materials of case law
and decisions of the ECHR on the observance of consti-
tutional rights and freedoms of man and citizen during
surveillance to identify the main reasons for declaring
such evidence inadmissible. The methodological basis
of the study is the comparative legal method, which
allowed comparing court decisions based on an eval-
uation approach, applied to determine the content of
some concepts traced in ECHR decisions and absent in
Ukrainian case law. A formal legal (dogmatic) method
established the relationship between the decisions of
the ECHR and the decisions of the Court of Cassation,
provided an individual evaluation of each of the deci-
sions, and identified the main reasons for declaring evi-
dence obtained through surveillance inadmissible.

Notably, the analysis and synthesis of selected mate-
rials were conducted, including the regulatory frame-
work of Ukraine: the Constitution of Ukraine*, Criminal
Procedure Code of Ukraine®, Criminal Code of Ukraine®,
court decisions of Ukraine (rulings and resolutions). The
above methods, in particular, analysis, allowed identifying
issues related to the observance of human and civil rights
and freedoms, based on the available information in court
decisions of Ukraine and decisions of the ECHR. In turn,
synthesis combined the materials under study and identi-
fied typical errors during the pre-trial investigation regarding
covert surveillance.

Results and Discussion

The Constitution of Ukraine “declares that a person, their
life and health, honour and dignity, inviolability and secu-
rity are recognised as the highest social value, while the
approval and ensuring of their rights and freedoms are
the main duties of the state” (Art. 3). In addition, “the
Constitution of Ukraine contains a large number of reg-
ulatory provisions that are important for governing

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004 -Text.

3Ibidem, 1997.
*Constitution of Ukraine, op. cit.

SCriminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17.
5Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14 - Text.

"Constitution of Ukraine, op. cit.
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criminal procedural activities. In general, the norms of the
Constitution are the conceptual basis of criminal proce-
dural legislation, they determine the strategy for its devel-
opment and application” [4, p. 119].

The results of the analysis of the materials of
individual court decisions of the ECHR and Ukrainian
courts indicate that in all cases, without exception, both
surveillance and other types of CI(S)A should be con-
ducted legally, in compliance with the constitutional
human rights and freedoms defined by the Constitution
of Ukraine! and the Convention? Moreover, according to
the law of Ukraine “On the implementation of decisions
and application of the practice of the European Court of
Human Rights”3, courts should apply the Convention and
the practice of the court as a source of law when con-
sidering cases®. Therefore, all situations in which it is
impossible to fully exercise the constitutional rights and
freedoms of a person during surveillance are recognised
as a violation of these rights [5, p. 255-256].

It can be noted that in case of violation of con-
stitutional rights during the surveillance, the court may
call into question the evidence obtained as a result of
the above-mentioned procedural action and declare it
inadmissible. One of the reasons for this is: “.. when
the procedural documents for their conduct were not
disclosed under the Art. 290 of the Criminal Procedure
Code (hereinafter - CPC) of Ukraine or were disclosed
untimely” [6, p. 2]. On the other hand, “decisions and
rulings not opened at the stage of pre-trial investiga-
tion, which became the basis for surveillance, may be
declared admissible by the court... if the defence party,
having read the materials of the pre-trial investigation,
finds that they have a protocol on the results of surveil-
lance, but no procedural documents that led to these
actions, did not apply to the investigator, prosecutor,
or court to open and involve specified documents to
the materials of the proceedings” [6, p. 20].

The practice of the ECHR indicates the existence
of separate cases of non-disclosure of certain evidence in
criminal proceedings to ensure the protection of public
interests®. This is stated, in particular, in the decisions of

B Observance of the constitutional rights and freedoms of man and citizen during surveillance

the ECHR in the cases: “Jakuba v. Ukraine” of 02/12/2019°,
“Doorson v. The Netherlands” of 03/26/19967, “Leas v.
Estonia” of 03/06/ 2012”8, Therewith, this may contra-
dict the actions of authorised bodies regarding legitimate
interference in the private life of individuals and lead to
restrictions on constitutional rights and freedoms of man
and citizen [7, p. 704]. Thus, upon examining the crimi-
nal proceeding No. 42016051110000054, included in the
Unified Register of Pre-trial Investigations (hereinafter -
URPI) since 03/20/2016 on charges of committing a crim-
inal offence under p. 3 of Art. 368 of the Criminal Code®
(hereinafter - the CC) of Ukraine, it can be noted the court
found the following: “the protocol on the visual surveil-
lance of persons was obtained as a result of a violation of
human rights and freedoms guaranteed by the Constitu-
tion!®. Therefore, guided by Art. 87,89,372,395 of the CPC
of Ukraine'?, the court ruled to declare evidence inadmis-
sible, in particular, the protocol on the results of the CI(S)A
in criminal proceedings dated 07/06/2016 based on the
prosecutor’s decisions No. 05-278t, No. 05-279t dated
03/21/2016 on visual surveillance”*?,

It is advisable to agree with the court’s decision,
which is fully justified, because the prosecutor in court
did not prove that visual surveillance took place exclu-
sively under such conditions, namely: in the interests of
national and public safety, to prevent the commission of
a serious or particularly serious crime, to save life and
protect health, and to protect the rights and freedoms
of others.

The opposite example is the cassation appeal in
case No. 751/7557/15-k (proceedings No. 13-37ks183),
in which the defence party requested to cancel the court
decisions on the convict under Part 3 of Art. 307 of the
CC of Ukraine!* and appoint a new trial. The grounds
for annulment of court decisions included: decisions of
the investigating judge on permission to conduct CI(S)
A, the materials of which are the basis of the sentence
and material evidence were not disclosed to the defence
under the Art. 290 of the CPC of Ukraine'®. “The panel
of judges of the Second Judicial Chamber of the Cassa-
tion Criminal Court, composed of the Supreme Court,

!Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004 -Text.

3Law of Ukraine No. 3477-1V “On the Implementation of Decisions and Application of the Case Law of the European Court of Human Rights”.
(2006, February). Retrieved from https://zakon.rada.gov.ua/laws/show/3477-15-Text.

“Ibidem, 2006.

SResolution in the case No. 640/6847/15-k. (2019, October). Retrieved from https://zakononline.com.ua/court-decisions/show/85174578.

*Judgment of the European Court of Human Rights in the “Case of Yakuba v. Ukraine”. (2019, February). Retrieved from https://www.echr.
com.ua/translation/sprava-yakuba-proti-ukraini-tekst-rishennya.

’Selected Cases of the European Court of Human Rights. Doorson v. The Netherlands. (1996, March). Retrieved from https://rm.coe.int/echr-
judgements-2020/1680a05791.

SEuropean Court of Human Rights “On the Right Leas Against Estonia”. (2012, March). Retrieved from https://www.echr.com.ua/translation/
sprava-leas-proti-estonii-tekst-rishennya/case-of-leas-v-estonia.

°Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14-Text.

Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

H"Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17.

ZDecision in the case No. 225/5822/16-k Dzerzhinsky City Court of Donetsk region. (2019, May). Retrieved from https://zakononline.com.ua/
court-decisions/show/81620702.

3Resolution in the case No. 640/6847/15-k. (2019, October). Retrieved from https://zakononline.com.ua/court-decisions/show/85174578.

*Criminal Code of Ukraine, op. cit.

5Criminal Procedural Code, op. cit.
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drew attention to the fact that it was also important to
understand the legal nature of the investigating judge’s
decision to authorise CI(S)A, which was not a separate
piece of evidence along with the protocols concerning
the results of CI(S)A. In the case under consideration,
all materials that were at the disposal of the prosecu-
tor at that time, including declassified protocols on the
results of surveillance, were opened to the defence pur-
suant to Art. 290 of the CPC of Ukraine!. For the first
time, the defence expressed its arguments on the inad-
missibility of protocols of investigative actions as evi-
dence, in addition to the appeal against the verdict, not-
ing the non-disclosure to the defence, pursuant to Art.
290 of the CPC of Ukraine?, during the pre-trial investiga-
tion of the relevant decisions of the investigating judge,
who granted permission to conduct CI(S)A. During the
evaluation of the fairness of the trial, the Grand Cham-
ber of the Supreme Court considered that the appel-
late court stated in its decision that the CI(S)A materi-
als themselves indicated the preparation of the accused
for the crime, but the crime itself was proved by other
evidence”.

In this situation, it is advisable to pay attention
to the fact that the defence party was not deprived of
the right to submit petitions for conducting procedural
actions, including those aimed at collecting and verifying
evidence. In addition, it should be remembered that the
decision of the investigating judge to conduct surveil-
lance of a person does not contain materials of the guilt
of the accused person, it is solely permissive. In fact, the
defence was familiarised with the protocols for conduct-
ing visual surveillance, which at that time were declassi-
fied and at the disposal of the prosecutor*. Thus, the con-
stitutional rights and freedoms of man and citizen were
observed in the judicial process. Therefore, this judicial
practice is consistent with the position of study, because
the right to a fair trial was ensured.

In the following example of the recognition of evi-
dence as inadmissible, it is worth noting the decision
of the Cassation Criminal Court of 04/04/2019 in case
No. 727/4888/16-k [8], which states that: “...The per-
mission to conduct visual surveillance of one of the con-
victs was granted by the decision of the investigating
judge of the Appellate court in the framework of other

“Ibidem, 2019.
5Criminal Procedural Code of Ukraine, op. cit.
SIbidem, 2012.

OF THE REPUBLIC OF ARMENIA.pdf.

Armenia_CPC_1998_am2016_en.pdf.
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criminal proceedings. Furthermore, the data on combin-
ing the materials of criminal proceedings and the deci-
sion of the investigating judge, ruled under Art. 257
of the CPC of Ukraine®, were absent, which remained
without the attention of the appellate court” [8, p. 16].

In the context of the above, there are some prob-
lems in the application of the CPC of Ukraine®. In cases
which refer to proving. As already noted, in practice, pro-
tocols for conducting surveillance can be disputed by the
defence. Thus, in this example, there was no court rul-
ing on combining the materials of criminal proceedings
into one proceeding, which is a violation, in particular,
non-compliance with the constitutional rights and free-
doms of man and citizen. Moreover, the court had to con-
sider this and declare the evidence inadmissible during
the trial, because when conducting visual surveillance, it
is necessary to remember that the right to privacy may
be violated.

In the international case law of the ECHR, It is
advisable to examine the following decision in the case
“Hambardzumyan V. Armenia “of 12/05/2019’. Refer-
ring to Art. 22 of the Constitution of the Republic of
Armenia (Art. 22)® and Art. 105 of the CPC of the Repub-
lic of Armenia (Art. 105)° the plaintiff stated that the
evidence that was obtained during the pre-trial investi-
gation was unjust since illegal covert surveillance meas-
ures were applied. However, the decision of this case
states that the impugned materials were not the only
information on which the conviction was based, and
therefore the evidence obtained as a result of secret sur-
veillance fully meets the requirements of Art. 6 p. 1 of
the Convention (Art. 6)*° and the national legislation of
the Republic of Armenia®l.

“As to whether the interference in this case was
“necessary in a democratic society” to achieve a legitimate
aim, the ECHR reiterates that the power to secretly mon-
itor citizens is allowed under Art. 8 of the Convention
(Art. 8)*2 only to the extent that they are really necessary
for the protection of democratic institutions.” Notably,
an important condition for conducting visual surveil-
lance is, primarily, the evaluation of the situation and
the course of the circumstances of the case. The dura-
tion of measures authorised by authorised bodies must
be based on legal grounds and within the framework of

!Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14-Text.
Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17.
3Resolution in the case No. 640/6847/15-k. (2019, October). Retrieved from https://zakononline.com.ua/court-decisions/show/85174578.

’Judgment of the European Court of Human Rights in the “Case of Khambardzumian v. Virmenia”. (2019, December). Retrieved from
https://www.echr.com.ua/wp-content/uploads/2020/01 /rishennia-espl-Hambardzumyan-proti-armenii-.pdf.
8Constitution of the Republic of Armenia. (1995, July). Retrieved from https://aceproject.org/ero-en/regions/europe/AM/CONSTITUTION

°Criminal Procedure Code of the Republic of Armenia. (1998, July). Retrieved from https://www.legislationline.org/download/id/6358/file/
YEuropean Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004-Text.

"Judgment of the European Court of Human Rights in the “Case of Khambardzumian v. Virmenia”, op. cit.
2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004-Text.
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national legislation'. Compliance with the requirements
of the Convention?, primarily, aims to prevent abuse by
bodies that have procedural rights.

Thus, to summarise, the court recognised the evi-
dence obtained during the investigation as permissible
and noted that the restrictions during covert surveillance
occurred without violations, which complies with the
norms of the Convention?® in terms of ensuring the right
to a fair trial and the right to respect for private and family
life, constitutional rights and freedoms of man and citizen.

It is advisable to present the following example of
the ECHR’s decision on the observance of constitutional
human and civil rights and freedoms when conducting
surveillance in the case “Liblik and others v. Estonia” of
05/28/2019* Having considered the decision of the
above-mentioned case, it can be noted that referring to
Art. 6 of the Convention® and Art. 8 of the Convention®, the
plaintiffs complained that criminal proceedings had been
instituted against them for too long and about the retro-
spective motivation of the permits for covert surveillance
of them, which led to non-compliance with the right to
respect for private life. The Supreme Court of the Repub-
lic of Estonia (the SC) clarified the interpretation of the
ultima ratio principle’, which is literally translated from
Latin as the last argument. Pursuant to Art. 111 of the CPC
of the Republic of Estonia®, the above principle is used to
ensure the proportionality of the interference with private
life”®. Failure to comply with this principle when grant-
ing permission to conduct covert surveillance may lead
to non-compliance with the constitutional rights and
freedoms of a man and citizen, as a result of which, evi-
dence may be recognised by the court as inadmissible!°.

Having read the above-mentioned case of the
ECHR, it is worth noting that the correct interpretation
of the ultima ratio principle is an important approach
to understanding the circumstances of criminal pro-
ceedings. This concept is not tracked in the decisions of
Ukrainian case law, but this does not mean that this prin-
ciple should not be applied, since its non-compliance
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does not guarantee the observance of the constitu-
tional rights and freedoms of man and citizen, and there-
fore the evidence gathered during the pre-trial inves-
tigation may be declared inadmissible by the court.

However, the practice of the ECHR has a some-
what negative decision to declare evidence obtained
as a result of CI(S)A inadmissible. The above refers to
the case “Evdokimov v. Ukraine” dated 04/22/2021".
“The plaintiff complained to the ECHR, pursuant to Art. 6
of the Convention'?, about the failure of the defence to
disclose the text of the court order authorising covert
investigative actions to supervise them, the ECHR con-
cluded that at the time of the adoption of that decision,
the national authorities had not invoked the public inter-
est to prevent the defence from disclosing the text of
the relevant order. There was also no evidence that the
courts that examined the applicant’s case had access to
the text of the ruling. In addition, the plaintiff was not
informed about the reasons for the restriction of their
rights, therefore, the court found a violation of p. 1 of
Art. 6 of the Convention®3”14,

When justifying the opinion on this decision of
the ECHR, it is worth noting that this may become a neg-
ative precedent for the prosecution in considering fur-
ther cases both at the national and international levels.
Therefore, failure to comply with the requirements, in
particular, Art. 6 of the Convention'® in terms of non-dis-
closure to the defence of the court ruling on permis-
sion to conduct covert surveillance violates the rights
of equality of the parties and the adversarial nature of
the trial, which in turn leads to the lack of proper guar-
antees for protecting the interests of the accused. Con-
sidering the above, the decision itself does not contain
any evidence of the person’s guilt, however, this legal
act is permissive, due to which the court determines the
admissibility of evidence!®.

Another positive example of the ECHR deci-
sion is the case “Ekimdzhiev and others v. Bulgaria” of
01/11/2022". “It should be noted that in accordance

'The ECHR Found a Violation of the Hambardzumyan v. Armenia Convention on the Illegal Use of CI(S)A Data. (2020). Retrieved from
https://unba.org.ua/publications/print/5131-espl-viznav-porushennya-konvencii-u-spravi-hambardzumyan-proti-virmenii-shodo-
nezakonnogo-vikoristannya-danih-nsrd.html.

2European Convention for the Protection of Human Rights. (1997, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004-Text.

3Ibidem, 1997.

“Judgment of the European Court of Human Rights in the “Case of Libkin v. Estonia”. (2019, May). Retrieved from http://privacykhpg.org/files/
doc/1604922744.pdf.

*European Convention for the Protection of Human Rights, op. cit.

¢Ibidem, 1997.

7Judgment of the European Court of Human Rights in the “Case of Libkin v. Estonia”, op. cit.

8Criminal Procedure Code of the Republic of Estonia. (2004, July). Retrieved from https://www.riigiteataja.ee/en/eli/530102013093/consolide.

‘Judgment of the European Court of Human Rights in the “Case of Libkin v. Estonia”, op. cit.

Jpidem, 2019.

"Judgment of the European Court of Human Rights in the “Case of Evdokimov v. Ukraine”. (2021, April). Retrieved from https://supreme.
court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/Yevdokimiv.pdf.

ZEuropean Convention for the Protection of Human Rights, op. cit.

BIbidem, 1997.

“Judgment of the European Court of Human Rights in the “Case of Evdokimov v. Ukraine”, op. cit.

*European Convention for the Protection of Human Rights, op. cit.

*Judgment of the European Court of Human Rights in the “Case of Evdokimov v. Ukraine”, op. cit.

7Judgment of the European Court of Human Rights in the “Case of Ekimdzhiiev v. Bulgaria”. (2022, January). Retrieved from https://www.echr.
com.ua/translation/sprava-ekimdzhiyev-ta-inshi-proti-bolgarii.
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with the main relevant legislation, namely: the Law of
Bulgaria “On special means of surveillance” of 1997! and
Art. 172-176 of the CPC of Bulgaria?, covert surveillance
is legal in Bulgaria and can be used to ensure national
security or in case of suspicion of a “serious intentional
offence” committed with abuse. However, in view of Art. 8,
13 of the Convention3, the plaintiffs argued that the above
laws did not provide sufficient safeguards against arbi-
trary or unlawful covert surveillance of abuse. They also
complained of the lack of an effective remedy in respect
of those violations. The ECHR found that the relevant
legislation governing covert surveillance does not meet
the requirements of the Convention* regarding the qual-
ity of law and cannot ensure surveillance only of what is
necessary””.

Considering the national legislation that must meet
the requirements of the Convention®. Violation or non-com-
pliance with the constitutional rights and freedoms of
aman and citizen when conducting surveillance and failure
to fully comply with the norms of the Convention’ should
not be allowed. As evidenced by the above practice of ECHR
decisions.

In addition, the following should be stated: “the
decisions of the ECHR are designed not only to resolve
cases pending before the court on the merits but also to
specify and interpret the norms” [9, p. 23].

In general, based on the above, it can be noted
that “most fundamental rights are formulated in general
terms that are consistent with basic ethical and social
values and do not consider specific situations and cir-
cumstances. The advantage of these broad formulations
is that these rights provide space for interpretation and
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can be easily applied to different situations and in dif-
ferent contexts. This aspect undoubtedly helped most
fundamental rights to stand the test of time and remain
fundamental” [10, p. 4].

Conclusions

Based on the review of case law and decisions of the
ECHR, the main reasons for recognising evidence as inad-
missible in the context of the observance of constitutional
human rights and freedoms during surveillance are:

— violation of the rights and freedoms of a citizen, since
there was no decision of the investigating judge and the
prosecutor in the court session did not prove the circum-
stances confirming the impossibility of fulfilling the require-
ments of the Criminal Procedure Code of Ukraine;

— permissive procedural documents for conducting the
surveillance were not disclosed under the Art. 290 of the
CPC of Ukraine or were disclosed untimely;

— permission to conduct surveillance was granted in the
framework of other criminal proceedings. Therewith, there
is no combination of materials of criminal proceedings and
the decision of the investigating judge;

— ECHR emphasises the exclusivity of the use of covert
surveillance, additionally focusing on the duty of investi-
gative bodies, prosecutor’s offices, and judges not only to
indicate the impossibility of establishing certain informa-
tion in another way but also to confirm this with proper
justification;

— non-compliance of national legislation on surveil-
lance with the requirements of the Convention, in par-
ticular, the lack of guarantees to prevent illegal covert
surveillance.
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JoTpUMaHHA KOHCTUTYLLIMHUX NpaB i cBo6oa NioguHU
Ta rPOMaasHMHA Nif, Yac CroCcTepPEXXeHHS 3a 0Co06010

Jlapuca BayecnaBiBHa KpaB4YeHKO

HauioHanbHa akageMmia Cny>kbu 6esnexku YKpaiHu
03022, Byn. M. MakcnMoBKMYa, 22, M. KMiB, YKpaiHa

AHoTauia

PesysibTaTy aHa/i3y NpaBo3acTOCOBHOI MPAaKTHUKHU CYiB YKpalHU Ta NpeLeleHTHOI NPaKTUKA EBPONEeNCbKOro
CyZy 3 IpaB JIIOJAUHU 3aCBiI4YIOTh aKTYa/IbHICTb HAYKOBOI'0 JOCJIPKEHHA 10/I0 OKPEMHUX IIOMUJIOK Y IMpoLeci
JlOCYI0BOTO pO3CJiJlyBaHHS Ha MiZicTaBi BUCBIT/JIEHHS TUNOBUX pilleHb. PO3KkpHUTO Mpo6/eMHI MUTaHHSA
CTOCOBHO JOTPHUMaHHS IpaB i CBOGOJ JIIOJUHU Ta TPOMaJiAHMHA TiJ Yac MPOBeJEHHs CIIOCTEPEXKEHHS 3a
0co6010. MeToI0 CTaTTi € BUAB/JIEHHSI OCHOBHUX NPUYMH BU3HAHHS JI0Ka3iB, OTPMMaHUX Y Meax Iiiei HersiacHoi
caigyoi (po3irykoBoi) Aii, HeOMyCTUMHUMHU B POLECi CYyZA0BOTO PO3TJsAy. MeTo 00T YHY OCHOBY JIOC/IiPKEHHS
CTaHOBJIATh POpPMaIbHO-IOPUIUYHUH (JJOTMaTHYHHU), TOPiBHAJIBbHO-IPABOBUK METO/IM, 3aCTOCOBaHI Ha OCHOBI
OLIIHHOTO MiZX0AY, @ TAK0X MeTO/AM aHaJli3y U cuHTe3y. Ha nificTaBi aHa1i3y HayKOBUX Npanb 3 AOCIiAKyBaHO]
TeMaTHKH, CyJl0BOI NIPAaKTUKU Ta pillleHb EBPOINENCHKOro CyAy 3 MpaB JIIOJAUHU HaBeleHO M 06IpyHTOBAaHO
OCHOBHI NPUYMHU BHU3HAHHA [0Ka3iB HeJONMYCTUMHMHU. Y3araJbHEHO Ta CXapaKTepU30BaHO OKpeMi CyJ0Bi
pillleHHs 100 HeJOTPYMaHHS KOHCTUTYI[IHHUX NpaB i CBOOO/ JIFOJUHU MiJ| Yac MpoBeAeHHs TaKol HersacHoi
ciigyoi (po3urykoBoi) Aii, Ak cnocTepexeHHs 3a 0co60t0. [JJoBeieHO, 1[0 YIIOBHOBAaXKEHI OpPraHH, HaJiJeHi
MIPaBOM CaHKIiOHYBaHHsI IPOBe/IeHHS CIIOCTEePEXKEHHs 32 0c06010, MAIOTh JOTPUMYBATUCS HOPM EBpoIercbKol
KonBeHnujii npo 3axucT npas JII04MHU. BcTaHOBJ/IEHO YMOBH, 3a IKHX CyJi MOXKe BU3HATH [JOIYCTUMUMH Jl0Ka3H,
OTpHUMaHi Iifj 4ac NpoBeJieHHs Bi3yaJbHOI'0 CIIOCTEepPEeXeHHs 32 0c06010. BUoKkpeMsieHO MpUHLHMI «ultima ratio»,
SKUM rapaHTye 3ab6e3ledyeHHsl JOTPUMaHHSA KOHCTUTYLIHHUX NpaB i cBOOOJ JIIOJUHU Ta TPOMaZssHUHA Mif,
4ac J0CyJ0BOT0 pPo3c/aiyBaHHA. BUC/I0B/IEHO aBTOPCHKY MO3ULI0 1010 KOXKHOIO 3 IPOaHaJli30BaHUX pillleHb
3 OrJIsAZy Ha HallioHaJlbHe W MiKHapoJHe 3aKOHOAABCTBO. [I[pakTUYHA 3HAYYILiCTh AOCJI[KEHHS IMOJISITa€E B
TOMY, 1110 OTPUMaHi pe3yJIbTaTH HaJlalyTh MOXJIUBICTb CTOPOHI 0GBMHYBAaYeHHsI YHUKATH IIOMUJIOK Y Ipoleci
30UpaHHA [0Ka3iB y KpUMiHaJIbHOMY IIPOBa/KEHHI

Knwou4oBi cnoBa:
HerJiacHi cJtii4i (po3IyKoBi) Ail; OMyCTHMICTh 10Ka3iB; KpUMiHa/IbHE MPOBA/PKEHHS; TAEMHE CIIOCTEPEKEHHS;
€BponencbKUi Cys 3 IpaB JIAUHA
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Abstract

The relevance of the study is conditioned by the need to establish the genesis of legal regulation of the defence
lawyer’s involvement in criminal proceedings against minors, to identify correlations of this process with the
regulation of legal activity in Ukraine. The purpose of the study is to investigate the history of legal regulation
of the involvement of a defence lawyer in criminal proceedings against minors. The study used a set of scientific
methods: historical, historiographic, terminological, system-structural, formal-logical, and comparative-legal.
It was established that the origin of the institute of protection of the parties in legal proceedings begins in
the times of Kyivan Rus with the established practice of speeches in court by “good people” who represented
the plaintiff and the defendant. It was proved that the development of the institute of protection of minors
in court took place in parallel and in close connection with the development of judicial representation and
sureties. Based on the analysis of international acts in the field of criminal justice against children ratified by
Ukraine, the need to introduce juvenile specialisation of defenders was indicated. Stages of development of legal
regulation of the defender’s involvement in criminal proceedings against minors: stage 1 - 1016-1529; stage 2 -
1529-1864; stage 3 - 1864-1917; stage 4 - 1917-1991; stage 5 - from 1991 to the present. The emergence
of protection of the rights of minors in court was accompanied by the establishment of a regulatory condition
for the involvement of a defender in the process on a gratuitous basis for certain categories of children. At
the present stage, the law enforcement process embodies the principles and guarantees of involvement of a
defender in criminal proceedings against minors, which are provided for by international treaties in the field
of protection of children’s rights ratified by Ukraine. The proposed predictive trends in the development of
legal regulation of the involvement of a defender in criminal proceedings allow law enforcement agencies to
plan their practical activities in the interaction with human rights organisations, take coordination measures
between juvenile prevention bodies of the national police, investigators and prosecutors specialising in the
investigation of juvenile delinquency, juvenile judges and lawyers for effective compliance with international
standards for the protection of the rights of children in conflict with the law
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Introduction

The investigation of historical trends in the development
of the Institute for the protection of minors in court pro-
ceedings and the identification of patterns of legislative
regulation of this process are important not only for
establishing the historical heritage of Ukrainian law but
also for predicting the further development of juvenile
justice, the involvement of lawyers in it.

Researchers have recently covered a number of
issues related to improving the protection of minors in
criminal proceedings.

The role of defence lawyers in reviewing court
decisions on the application of a preventive measure
in the form of detention in the special institutions for
young people is covered by the Turkish researcher
N. Kavur [1]. M. Clemente and D. Padilla-Racero con-
sidered the protection of children and the moral and
ethical sphere of responsibility of minors before the
law [2]. They raised the issue of the dangers of using
certain judicial opportunities that affect the vulnera-
bility of minors. R. C. Fauth and ].G. Winestone [3] cov-
ered the lagal improvement of the juvenile justice sys-
tem in the United States by introducing home visits by
specialists to the families of juveniles who found them-
selves in conflict with the law. T.J. Holt, ]. Cale, B. Leclerc,
J. Drew disclosed the issues of legal provision of profes-
sional protection for children victims of crimes related
to exploitation on the Internet [4]. ]. Einbond, A. Diaz,
A. Cossette, R. Scriven, S. Blaustein, M. R. Arden [5] con-
sidered the involvement of victim’s defender in child
trafficking cases for sexual exploitation Legal regula-
tion of relations in the justice system of American school
police officers with other participants in the process was
investigated by N. Ghavami, B.E. Thornton, S. Graham [6].
Certain regulatory problems of attracting specialists by
defenders to conduct forensic medical examinations to
determine the age of minors, its compliance with the
child’s development were disclosed by E. Sironi, S. Git-
telson, S. Bozza, F. Taroni [7].

Therewith, the historical issues of the emergence
of protection of minors in court proceedings, the gen-
esis of its rulemaking, the analysis of the features of
the defender’s involvement in criminal proceedings
against minors under martial law, which has existed
in Ukraine since February 24, 2022, and forecasting
the development of legal regulation of the defender’s
involvement in criminal proceedings against minors
remain understudied.

The purpose of the study is to establish the gene-
sis of legal regulation of the protection of the rights of
a minor by a lawyer in criminal proceedings. To achieve
this purpose, it is necessary to solve the following tasks:
to identify the stages of development of legal regulation
of the institute of protection in criminal proceedings
against minors; to establish the origin of protection of
the rights of minors in court proceedings, representation
of their interests; to identify current trends in regulatory
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support for the involvement of a defender in criminal
proceedings against minors.

Literature Review

The investigation of the issues of defence lawyers’ involve-
ment in criminal proceedings against minors begins
with the genesis of the development of the legislative
framework for the relevant issues. At various stages of
the development of the legal profession, provisions on
the involvement of defence lawyers in court proceed-
ings, their powers, and issues of the legal protection of
vulnerable groups, especially minors, arose, changed,
and improved.

At the monographic level of the dissertation
research, a number of issues regarding criminal proceed-
ings concerning minors and the development of the cor-
responding normative-legal maintenance were disclosed:
the process of proving in criminal proceedings concern-
ing minors - 0.0. Levendarenko [8], M.O. Karpenko [9],
N.M. Obrizan [10], H.V. Didkivska [11], O.Yu. Lan [12]; the
features of the proceedings in the investigation of socially
dangerous acts committed by minors who have not
reached the age of criminal responsibility, - S.M. Zelen-
skyi [13]; application of measures of procedural coercion
to minors - S.V. Pastushenko [14] and other.

Certain aspects of the legal regulation of protec-
tion in criminal proceedings, including in criminal pro-
ceedings against minors, were considered in the dis-
sertation research by 0.M. Skriabin, who conducted
a comprehensive regulatory study of the defender’s
activity in criminal proceedings [15], T.V. Varfolomeieva,
who systematically analysed the organisational, pro-
cedural, and criminalistic problems of protecting the
rights of participants in criminal proceedings by a law-
yer, including minors [16]; A.B. Romaniuk, who exam-
ined the actual problems of protecting minors in crim-
inal proceedings [17], A.M. Tytov - the principles and
features of the defender’s involvement in the pre-trial
investigation, the legislation of Ukraine regulating the
involvement of a defender in criminal proceedings from
the standpoint of international standards [18], O.Yu. Kha-
khutsiak, who investigated the problems of legal regu-
lation of the protection of the rights of minor accused
in criminal proceedings and formulated a number of
proposals for improving the current legislation and law
enforcement practice [19], A.M. Biriukova, who devel-
oped recommendations for ensuring the legal right
of the accused to defence in criminal proceedings and
defined the requirements for legal regulation of lawyers’
activities [20], T.V. Korcheva - analysed the activities of
a defender in pre-trial proceedings and in the court of
first instance, the features of legal regulation of the law-
yer’s activities-representative in criminal proceedings,
and formulated practical proposals for improving the
current criminal procedure legislation of Ukraine [21],
R.A. Chaika, who described the involvement of the
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defender in the pre-trial investigation, investigated the
procedural features of the implementation of the defence
in criminal cases against minors [22], Ye.l. Vybornova, who
investigated the implementation of the right to defence
at the stage of pre-trial investigation, identified the rea-
sons for the unsuccessful legal regulation of the grounds
and conditions for the involvement of the defender in the
criminal process at the stage of pre-trial investigation
[23], N.V. Borzykh - covered the activities of the defender
to ensure the rights and freedoms of the suspect and
accused in the criminal process, gave suggestions for
improving the procedural status of the defender [24],
PV.Kuchevskyi who investigated the general provisions of
the lawyer’s activity in criminal proceedings, determined
the specific features of lawyers’ defence, representation,
and provision of legal assistance to participants in the
process [25], A.A. Akhundova, who examined the issues of
protecting the rights of a suspect in criminal proceedings,
analysed the new rules of legal relations between the
defender, suspect, and pre-trial investigation bodies [26],
.V. Dubivka, who analysed the activities of a lawyer at
the stage of pre-trial investigation, including the legal
regulation of the defender’s involvement in criminal pro-
ceedings under the legislation of foreign countries [27],
0.V. Dudko, who identified and proposed a set of meas-
ures to prevent and eliminate lawyer mistakes in criminal
proceedings [28], etc.

Materials and Methods

In the study, a number of general scientific and spe-
cial methods were used. Using the historical method, it
was possible to analyse the emergence of legal regulation
of the bar on the territory of Ukraine in chronological
order and legal practice for the protection of the rights
of minors in court. The historiographic method provided
an opportunity to comprehensively highlight the state of
the development of the issue under study, the findings
of researchers on the legislative regulation of the pro-
tection of the rights of minors in criminal proceedings
at different times, and objectively characterise the con-
nection between the development of the bar in Ukraine
and the trends in the activities of defenders in criminal
proceedings against minors. The terminological method
allowed investigating the development of the concept

legal/kriminalno-protsesualniy_kodeks_usrr_1922.

rada.gov.ua/laws/show/2229-19#Text.
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of “lawyer” in regulations of various historical periods.
A systematic and structural method was used to provide
a comprehensive scientific approach to the considera-
tion of legal regulation of the defence lawyer’s involve-
ment in criminal proceedings against minors. The formal
and logical method helped to analyse historical trends in
the legal regulation of a lawyer’s involvement in criminal
proceedings against minors, identify modern features
of this process, and predict trends in the development
of Ukrainian legislation in the field of criminal justice in
relation to children. To analyse the legal regulation of
legal practice and the protection of the rights of minors
in court on the territories of Ukraine, which at differ-
ent times were part of different states, a comparative
legal method was used.

To achieve the purpose of the study, a number
of regulatory documents from different historical peri-
ods of the development of Ukrainian statehood were
analysed: pre-Soviet period- Pravda Ruska, Statutes of
Lithuania, “The rights under which the people of Lit-
tle Russia are tried” [29], etc.; the Soviet period - crim-
inal and criminal procedure codes (Criminal Code of
08/23/1922%, Code of Criminal Procedure of 09/13/19222,
Code of Criminal Procedure of 07/20/19273), docu-
ments of the highest authorities on criminal liability
of minors and the specific features of the investigation
of their crimes, considering the involvement of defend-
ers (Decree of the CPC of the Ukrainian SSR “On Com-
missions for Minors” of January 14, 1918; Decree of the
CPC of the Ukrainian SSR of March 4, 1920 “On Cases
of Minors Accused of Socially Dangerous Acts”; Decree of
the CPC of the Ukrainian SSR of June 12, 1920 “On Liabil-
ity of Minors”, Resolution of the CEC and the CPC of the
USSR of April 7, 1935 “On Measures to Combat Juvenile
Delinquency”) [30; 31] period of development of inde-
pendent Ukraine - Constitution of Ukraine*, Criminal
Code of Ukraine®, Criminal Procedure Code of Ukraine®,
laws “On Bodies and Services for Children and Special
Institutions for Children”’, “On the Bar and Legal Prac-
tice”, “On Free Legal Aid", “On Preventing and Counter-
ing Domestic Violence”, including international treaties
ratified by the state: Declaration of the Rights of the Child",
Convention on the Rights of the Child'?, UN Standard Mini-
mum Rules on Juvenile Justice (“Beijing Rules”)'3, etc.

!Criminal Code of the Ukrainian Socialist Soviet Republic. (1922, August). Retrieved from https://textbooks.net.ua/content/view/1060/17/.
Criminal Procedure Code of the Ukrainian Socialist Soviet Republic. (1922, September). Retrieved from https://leksika.com.ua/10130506/

3Criminal Procedure Code of the USSR. (1927, July). Kyiv: Legal p.h. of the PC] of the USSR, 1940. 174 p.

*Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

5Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text.

Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

”Law of Ukraine No. 20/95-BP “On Bodies and Services for Children and Special Institutions for Children”. (1995, Jaunuary). Retrieved from
https://zakon.rada.gov.ua/laws/show/20/95-%D0%B2%D1%80#Text.

8Law of Ukraine No. 5076-VI “On the Bar and Legal Practice”. (2012, July). Retrieved from https://zakon.rada.gov.ua/laws/show/5076-17#Text.

°Law of Ukraine No. 3460-VI “On Free Legal Aid”. (2011, June). Retrieved from https://zakon.rada.gov.ua/laws/show/3460-17#Text.

1 Law of Ukraine No. 2229-VIII “On Prevention and Counteraction to Domestic Violence”. (2017, December). Retrieved from https://zakon.

Declaration of the Rights of the Child. (1959, November). Retrieved from http://zakon2.rada.gov.ua/laws/show/995_384.
2Convention on the Rights of the Child. (1989, November). Retrieved from http://zakon1.rada.gov.ua/laws/show/995_021.

13United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”). (n.d.). Retrieved from
https://resourcecentre.savethechildren.net/document/united-nations-standard-minimum-rules-administration-juvenile-justice-beijing-rules/.
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Results and Discussion

The analysis of regulatory documents (Ruska Pravda,
Statutes of Lithuania, “The rights under which the peo-
ple of Little Russia are tried”, the Statute of criminal pro-
ceedings [29], criminal and criminal procedure codes
of the Ukrainian SSR'3, Criminal Procedure Code of
Ukraine* monuments of the law of different historical
periods allowed identifying separate stages in the devel-
opment of legislative regulation of the institute for the
protection of minors in the judicial process, the con-
nection with the development of the legal profession in
Ukraine in general.

Therewith, when investigating the stages of devel-
opment of legal activity to protect the rights of minors
in court proceedings, the periodisation of the develop-
ment of criminal liability of minors and the investigation
of their crimes was considered.

In particular, in the development of the sphere
of juvenile justice, N.M. Krestovska identified the fol-
lowing periods: 1) the child in the legal field of tradi-
tional society - old Russian, High Middle Ages in Ukraine,
Ukrainian post-medieval society (from ancient times
to the middle of the 19 century); 2) the emergence
of “children’s” law and juvenile justice (from the sec-
ond half of the 19* century to 1917); 3) the development
of the Soviet system of juvenile legislation and juvenile
justice (1917-1990) [32, p. 78-79]. A.O. Silkova cites
her own periodisation: 1) from ancient times to 1864 -
the origin of the features of criminal liability and pun-
ishment of minors; 2) the period 1864-1921 is charac-
terised by the development of the first special norms
on criminal liability of minors, their release from pun-
ishment and its serving; 3) 1922-1991 - codification of
criminal law, considering changes in criminal liability
of minors; 4) 1991 - the present - the development and
establishment of the modern institute of criminal liability
of minors [33, p. 28-29].

On the territory of Ukraine in the period of Kyivan
Rus, the trial was adversarial. It was considered a dis-
pute between the parties (plaintiff and defendant, vic-
tim and accused), which had to be decided by a judge
(usually a prince). The criminal trial was no different
from the civil one. A number of scientific sources note
that during the time of Kyivan Rus, relatives and friends
of the defendants acted in court as “lawyers” for the
defence of the party and could vouch for it [34]. The
same position was extended to the judicial proceedings
of earlier states.

Among the ancient Romans, lawyers were ini-
tially relatives and friends of the accused, who tried
to persuade the judges to decide the case in favour of
the accused by their requests, sometimes by crying and
pleading. Later in the Roman Republic, the defenders
or patrons were real lawyers. In the ancient German
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criminal process, there was a custom according to which
the accused came to court with their friends and rela-
tives as defenders [35, p. 72].

In the days of the origin of written systematised
legislation and the rule of customary law, the function of
the defender was reduced to social assistance, not pro-
fessional activity [34].

In the time of Kyivan Rus, the issue of the admin-
istration of justice was regulated in the articles of Pravda
Ruska - the oldest monument of Ukrainian law. In addi-
tion to the Pravda Ruska, a number of acts of the princes
of certain lands were adopted, which developed the pro-
visions on the judicial review of cases. The most famous
acts: “Charter of St. Prince Vladimir, who baptised the
Russian land, on the church courts”, “Pskov Judicial Char-
ter “, “Novgorod Judicial Charter “, “Sudebnik”, and others.

Having studied the above-mentioned regulatory
documents of the 10*"-16™ centuries and highlighted in
them the provisions concerning the judicial resolution of
legal conflicts, the gradual emergence and development
of the institute of the bar in court proceedings, judicial
representation and sureties as related institutes, the
allocation of involvement of defenders in cases of minors
were established.

In particular, in the norms of Pravda Ruska
(expanded edition), considerable attention was paid to
children’s rights. A number of provisions were devoted
to the protection of their civil rights and family relations.
This applied to inheriting the house after the death of
the father, including between children from the first and
subsequent marriages. The issue of the complicity of
children in an offence and bringing them to justice was
addressed: “If a serf robs someone, the master should
redeem him or hand him over with the one with whom
he stole, but his wife and children are not responsible;
but if they stole and hid with him, the master hands over
them all...” [29; 35].

It is known that a considerable amount of evidence
in the proceedings of that time were testimonies [36, p. 33].
The testimony of listeners and witnesses - persons who
are connected with one of the parties to the process, eye-
witnesses of the event that took place, and who could
confirm or refute certain facts in their own words. Such
witnesses were called good people.

Many historical documents about the court explic-
itly obliged “without good people, the court does not judge.”
For example, the Sudebnik of 1497 identified two catego-
ries of reliable witnesses: boyar children who swore an
oath of the cross and ordinary Christians. In the Sudeb-
nik of 1550, witnesses from among the “good people”
were mentioned as personally free and who had not previ-
ously been brought to any responsibility by the court [35].

Then, the regulations specifically defined the cir-
cle of persons who could not be witnesses, since they

!Criminal Code of the Ukrainian Socialist Soviet Republic. (1922, August). Retrieved from https://textbooks.net.ua/content/view/1060/17/.
“Criminal Procedure Code of the Ukrainian Socialist Soviet Republic. (1922, September). Retrieved from https://leksika.com.ua/10130506/

legal /kriminalno-protsesualniy_kodeks_usrr_1922.

3Criminal Procedure Code of the USSR. (1927, July). Kyiv: Legal p.h. of the PCJ of the USSR, 1940. 174 p.
*Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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were not “good and impeccable”, namely: oath-break-
ers, cursed and excluded from the “Christian Assembly”,
persons who did not take “holy communion and oath”,
“secretly damaged the border landmarks”, “expelled
from the State”, murderers, perverts, robbers, thieves,
and other categories of criminals [37]. At that time, judi-
cial representation in criminal cases was prohibited, but
it was allowed in civil cases - in case of illness of one of
the parties to the process. The institute of representation
of the parties, including minors, in court was developed
and enshrined in other historical documents. Art. 13 of
Pravda Ruska (cut version), which described such a pro-
cedural action as a vault, was about the possibility of
surety. The guarantor bore material and moral responsi-
bility, along with the person for whom he vouched - the
plaintiff or the defendant.

Good people who represented the side of the trial
and testified to confirm its correctness were called dif-
ferently in different principalities and at different times.

In the 15% century, on the lands of Kyivan Rus,
the court continued to be adversarial. According to the
Novgorod court charter (1471), the parties were asked
before the court to hire “narrators” who tried to recon-
cile the plaintiff with the defendant in a pre-trial proce-
dure. If the party did not agree to pre-trial reconciliation,
a court was convened, which was attended by the plain-
tiff, the defendant, and the “narrators” hired by them.

The Pskov court charter (1462) noted that dur-
ing the trial, representation of the parties was allowed,
which was provided by “accomplices”. In particular, the
interests of women, children, elderly people, and various
categories of incapacitated persons in court were repre-
sented by “accomplices”. Yet they could not be officials
or persons interested in the case.

In Article 17 of the Sudebnik of 1550, it was noted
that the “mercenary” in court is a guarantor or hired rep-
resentative of the plaintiff or defendant. The require-
ments for the “mercenary” were high. In particular, if one
refused to perform their functions, the “mercenary” was
deprived of the right to serve. The “mercenary” was not
involved in a court battle.

After Hetman Bohdan Khmelnytskyi concluded
a military alliance with the Tsar of Moscow in 1654,
the influence of Moscow law, including the Sobornoe
Ulozhenie (1649), intensified on the territory of Ukraine.
In accordance with the Sobornoe Ulozhenie, adversarial
proceedings were abolished in civil and criminal cases,
judicial proceedings became inquisitorial, and criminal
proceedings became investigative [35].

Therewith, the competitive process was pre-
served in the monument of Ukrainian law - “The rights
under which the people of Little Russia are tried.” The
document traces the inequality of the parties: the rul-
ing elite had an advantage in court, and settled residents
enjoyed greater rights than those who often moved
and did not live in the area for a long time [38, p. 134].
As V.P. Didenko noted, referring to this document, “only
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persons of the Christian faith, of any rank and title, good
(italics - K. Yu.), who are not suspects, are adults (italics -
K. Yu.) had the right to be witnesses...Persons under the
age of 20 or over the age of 70 were not allowed to be
witnesses” [38, p. 137].

Over time, good people who lived permanently in
a certain area, whose parties (plaintiff and defendant)
were invited to the trial to hear their testimony, acquired
the status of “good” witnesses. Their testimony was used
by the judges as the basis for making a decision on the
case. Good people often acted as guarantors for the party
(plaintiff or defendant) that invited them to court, so
to speak, representing them in the process. They made
speeches in defence of a certain person. That is, people
who defended someone else’s interests, not their own,
began to stand out [39].

Such judicial practice served as one of the prereq-
uisites for the emergence of the institute of representa-
tion and protection, including of minors, in court, the
emergence of a category of persons who represented
a party to the process in a legal dispute.

Certain aspects of protecting the rights of the par-
ties in the courts were contained in the Lithuanian stat-
utes applied on the territories of Ukraine, which were
part of the Grand Duchy of Lithuania and the Polish-
Lithuanian Commonwealth. The documents mentioned
a lawyer who spoke in court.

In the first Lithuanian statute (1529), a separate
provision provided for restrictions for foreigners to act
as procurators (lawyers) in court [38, p. 43].

The second Lithuanian statute (1566) somewhat
expanded the provision of protection of defendants.
It granted a person the right to use the help of the pros-
ecutor’s office and regulated certain issues of the proce-
dural activity of this defender. As noted by V.P. Didenko,
“in Art. 13 and 31 of section 4 of the Statute mention the
commissioner in court, who could represent the interests
of the parties, i.e,, it was the institute of the bar” [38, p. 55].

The third Lithuanian statute (1588) granted the
prosecutor’s office the right to act in court as a repre-
sentative of the party and its assistant. It also provided
a special government defender for orphans who could not
defend themselves [40, p. 16-18]. The threatened per-
son could bring the perpetrator to court and demand
sureties on the part of a third party, and if there was no
such person, the perpetrator was subject to imprison-
ment until the surety for them was present. According to
this regulation, a person who reached the age of 16 was
brought to criminal responsibility for committing rob-
bery with a fatal outcome or murder [38, p. 44-45, 54].

Thus, in fact, the functions of a lawyer were per-
formed by a “procurator”, who could be a full-fledged
resident of the city, well versed in written law, i.e.,
a professional lawyer. To enter the process, the procu-
rator had to submit to the judge a certified document
for the right to represent the interests of the party or
oral confirmation of the party at the court session.
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The Lithuanian statute of 1588 provided for a spe-
cial government defender for orphans, and this defender
acted on purpose without pay.

Evidently, the Lithuanian statutes (1529, 1566,
and 1588) - ancient collections of European law that
were in force on the territory of Ukraine during the
rule of Lithuania and Poland, contained progressive
norms on the activities of defence lawyers, which pro-
vided for the protection of orphans (minors). The begin-
ning of a new stage of legal regulation of the defender’s
involvement in juvenile proceedings is associated with
the operation of the Lithuanian statutes on the territory
of Ukraine.

Analysis of the provisions of regulatory docu-
ments that were in force on the territory of Ukraine until
the end of the 16" century shows that minor persons -
children were not considered an independent subject
of criminal law relations. Therewith, orphaned children
were under the care of the state and in cases of need
to protect their rights, defenders were involved in this,
without payment for their work by the client.

In “The rights under which the people of Little
Russia are tried” (1743), for the first time in Ukrainian
law, the term “lawyer” in the sense of the defender of the
rights of the party is used. [29] “A lawyer, patron, proc-
urator, and attorney is one who in someone else’s case
defends, answers, and disposes in court” (p. 1 of Art. 7,
Chapter 8) [38, p. 135]. And p. 7 regulates the mandatory
involvement of a defence lawyer and their responsibil-
ity for refusing to defend: the court appointed a lawyer
to the orphans from among those who worked in this
court. Such a lawyer worked in the case of a minor free
of charge [38, p. 134-135]. Moreover, in “The rights ...”
organisational issues of defenders’ activities are regu-
lated in sufficient detail.

In the “The rights under which the people of Little
Russia are tried”, the age from which criminal liability
began was established: for men from the age of 16, for
women - from the age of 13. The death penalty was not
applied to minors [38, p. 80-83].

This monument of Ukrainian law preserves the
institute of suretyship. Surety was applied by the court
in case of threats. The perpetrator was handed over to
one or two “reliable” persons living in the judicial dis-
trict, who guaranteed in writing that the perpetrator
would not carry out threats [38, p. 106].

The lawyer’s activities in court were also regu-
lated. In particular, the lawyer helped the plaintiff to
draw up a written claim; the prosecutor, lawyer, and
attorney took part in the court session. Attorneys must
be jurors, that is, they took the oath in a certain form.
Judges, scribes, and officials sitting in the same court
were not allowed to be attorneys. Clergymen and monks
could not be attorneys in any court. In addition, the
relevant restriction applied to the mentally retarded
and minors. For widows and orphaned minors, the court
appointed attorneys free of charge [38, p. 134-135].
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In the second half of the 18" century, on the terri-
tory of Ukraine, the provision of legal assistance to res-
idents, speeches in court by lawyers, jurors, and attor-
neys became more frequent. A.I. Pashuk noted that in the
court documents, the following names are found: “law-
yer”, “procurator”, “attorney”, and “sworn attorney” [41,
p. 488-489]. In earlier sources, the rights of lawyers
were also called “patron”, “narrator”, and “mercenary”.
Free representation of minor orphaned children in court
and protection of their rights in civil and criminal pro-
ceedings were maintained.

During the judicial reform (1864), which affected
the Ukrainian lands as part of the Russian Empire, the
right of the accused to defence was proclaimed and con-
solidated, and the Council of Jurors was established at
the district courts and court chambers.

Attorneys were divided into jurors and private
attorneys. The law defined the procedures for obtain-
ing the status of a sworn attorney, requirements for
applicants, the circle of persons who could not acquire
the status of a sworn attorney, the number of members,
powers of the Board of Attorneys, set the amount of fees,
the grounds for bringing a sworn attorney to criminal
responsibility.

A characteristic feature of the procedural status
of a defender was the combination of the functions of
law enforcement and judicial representation. According
to the statute of criminal proceedings, the defence law-
yer was allowed to take part in the case only during the
judicial stages. One of the responsibilities of the defence
counsel was to appoint court representatives on a gra-
tuitous basis, in particular for orphans.

Lawyers (jurors and private attorneys) were
united in collegiums attached to the courts, and the col-
legiums elected a council of jurors. Councils were cre-
ated in judicial districts. On the territory of Ukraine,
there were three councils of sworn attorneys: Kharkiv
(since 1874), Kyiv, and Odesa (since 1904).

In 1874, Professor of the Kyiv University of
St. Volodymyr O. F. Kistyakivskyi recognised the need
to establish an institute of lawyers for the poor in crim-
inal proceedings. “The Institute of lawyers for the poor
should not be established for the sole purpose of pro-
tecting the poor during court proceedings, on the con-
trary, this institute should be a defence tribunal designed
to guarantee the legal freedom of citizens, from the
first moment when the danger of criminal proceedings
arises against them” [36, p. 45].

In the criminal proceedings of Ukrainian lands,
the idea of providing free legal assistance to vulnera-
ble segments of the population continued to smoulder,
among which, in particular, the category of orphaned
children as minors remained.

Thus, in the second half of the 19* century, in crim-
inal proceedings, the accused could defend themselves
or with the help of a professional defender. The defend-
ers were persons who belonged to jurors and private
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attorneys. The judicial reform legally established the bar
as an independent institute. Despite the rather broad
rights of defence lawyers, the law did not provide for the
possibility of their involvement in criminal proceedings at
the stage of pre-trial investigation. Professional defenders
were involved in the criminal process. The functioning of
the bar was regulated in detail; lawyers actively acted in
court proceedings; the institute of protecting the rights of
the parties in court proceedings developed and improved.
Regulations governed the involvement of a professional
defender in the affairs of orphaned children on a gratui-
tous basis for their intended purpose.

Therefore, since 1864, a new stage has been
beginning in the legal regulation of the involvement of
a defender in criminal proceedings against minors. At
that time, in the territories of western Ukrainian lands,
the development of the institute of protection in criminal
proceedings took place under the influence of Austro-
Hungarian legislation. In 1873, a new Code of Criminal
Procedure was approved [42], which existed with minor
changes until the collapse of Austria-Hungary (1918). It,
as V.P. Danevskiy notes, “provided for protection during
the judicial investigation of minors and other persons:
parents, guardians, and trustees - they were appointed
a defender even against the will of these persons. The
circle of persons from whom it was possible to choose
defenders was also limited: only lawyers included in the
lists of defenders and officials who were listed by the
court” [43, p. 40-41].

The revolutionary events of 1917 affected the
legal profession. By a decree “On the Court” No. 1 of
November 24, 1917, the jury was abolished as a “bour-
geois institution” without any replacement. Anyone
who had civil rights was allowed to represent in court,
that is, the bar became a free profession. In Ukraine,
a new stage has begun in the development of the pro-
tection of the rights of parties in legal proceedings,
including minors, representation of their interests in
court - the Soviet period, which ended in 1991 - after
the declaration of independence of Ukraine.

The Ukrainian Central Rada, reforming the judi-
cial system, left the jury bar unchanged. Therewith, on
January 4, 1918, the People’s Secretariat passed a reso-
lution “On the introduction of the people’s court”, which
abolished the jury and private bar, but in February 1918
the Central Council renewed the jury and private bar,
which was liquidated again a year later. Thus, during
the national liberation struggle of the early 20" century
in Ukraine, the Institute of the bar did not develop, it
underwent numerous changes and hardships.

On February 14, 1919, the Provisional Regula-
tions on the People’s Courts and Revolutionary Tribu-
nals of the USSR established collegiums of human rights
defenders, their members were elected in counties by
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executive committees from among citizens who met the
conditions set for voters and in cities - by city councils.

At that time, the Council of People’s Commissars
(hereinafter - CPC) of the USSR adopted a number of reg-
ulations relating to the criminal liability of minors. Thus,
the decree of the CPC “On the Commission for Minors”
of January 14, 1918, established that minors were per-
sons under 17 years of age. The following year, the age of
bringing minors to criminal responsibility was changed.
According to the resolution of the board of the People’s
Commissariat of Justice (hereinafter - PCJ]) of August 4,
1920, minors were considered to be persons under 14
years of age, and they were not subject to trial or pun-
ishment. Only educational measures could be applied to
them. The procedure for proceedings in criminal cases
of minors was detailed by the decree of the CPC of the
Ukrainian SSR “On cases of minors accused of socially
dangerous acts” of March 4, 1920 [31].

The decree of the CPC of the Ukrainian SSR “On the
Responsibility of Minors” of June 12, 1920, specified that
persons under the age of 18 were considered minors,
provided for a ban on conducting legal proceedings
against minors and applying imprisonment to them. To pun-
ish minors who committed socially dangerous acts, com-
missions were created that had the right to apply medical
and pedagogical measures to such persons [33, p. 203].

The Criminal Code of the Ukrainian SSR! defined
tweens as under the age of fourteen, and minors
between the ages of fourteen and sixteen. According
to Art. 57 of the Criminal Procedure Code? (hereinaf-
ter - the CPC) of the Ukrainian SSR of 1922, as defend-
ers, members of the board of defenders, close relatives of
the accused, authorised representatives of institutes and
enterprises, and other professional and public organisa-
tions had the right to take part in the case.

The institute of protection under the CPC of the
Ukrainian SSR of 1927 was hardly changed?. Art. 51
provided that members of the panel of defenders, close
relatives of the accused, legal representatives, repre-
sentatives of state institutions and enterprises, and pro-
fessional and public organisations were allowed to take
part in the cases as defence lawyers.

The resolution of the Central Executive Commit-
tee (hereinafter — the CEC) of the USSR of December 1,
1934 “On the special procedure of proceedings in cases
of terrorist acts” cancelled the participation of the
defence lawyer in court. Special meetings at the People’s
Commissariat of Internal Affairs also considered cases
without counsel.

At that time, the criminal liability of minors was
strengthened. In 1935, criminal liability (including exe-
cution) of minors who had reached the age of 12 was
established for the commission of crimes against a per-
son. The resolution of the CEC and the CPC of the USSR

!Criminal Code of the Ukrainian Socialist Soviet Republic. (1922, Aygust). Retrieved from https://textbooks.net.ua/content/view/1060/17/.
’Criminal Procedure Code of the Ukrainian Socialist Soviet Republic. (1922, September). Retrieved from https://leksika.com.ua/10130506/

legal/kriminalno-protsesualniy_kodeks_usrr_1922.

3Criminal Procedure Code of the USSR. (1927, July). Kyiv: Legal p.h. of the PCJ of the USSR, 1940, 174 p.
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“On Measures to Combat Juvenile Delinquency” of April 7,
1935, established that minors, starting from the age of
twelve, convicted of theft, causing violence, bodily inju-
ries, murder or attempted murder, are brought to crimi-
nal responsibility with the application of all measures
of criminal punishment [44, p. 207-208].

According to T.N. Shatarska, in 1941 it was man-
datory for praesidiums to appoint bar associations to
take part in the consideration of cases in military tri-
bunals. During this period, the list of cases of free legal
assistance to military personnel and their families was
expanded. Lawyers performed important educational
activities, contributed to the solution of housing and
pension issues, and were engaged in the employment
of orphans [45].

The role of lawyers in protecting the rights
of minors in family legal relations increased. In 1943-
1944, new regulations in the field of family law
appeared. The adoption procedure was facilitated, and
in general, the Soviet state began to pay more attention
to the protection of minors. Therewith, in criminal cases
of juvenile delinquency, there were no changes in pro-
tection issues [31].

After the death of ].V. Stalin and the debunking of
the “cult of personality of Stalin”, in the Ukrainian SSR,
a certain liberalisation began. In 1958, the age of criminal
liability was raised - from 16 years.

In 1959, the UN General Assembly adopted the
Declaration of the Rights of the Child. It states that the
child should be provided with social protection by law.
The child should be the first among those who receive
protection and assistance, and protected from neglect,
cruelty, and exploitation. This should have affected the
implementation of the protection of minors during the
pre-trial investigation and in court.

On November 29, 1985, the Ukrainian SSR
signed an international treaty under which it under-
took to comply with the UN Standard Minimum Rules
for the Administration of Juvenile Justice (the “Beijing
Rules”)% P. 2.1 of these rules emphasises the need for
their impartial application. Compliance with interna-
tional standards and improvement of current legisla-
tion are the main guarantees that the right to protec-
tion, especially for minors, is ensured at the proper level
in the state.

https://zakon.rada.gov.ua/laws/show/995_795#Text.

d/1axs45Wzf04Wn8yYsFw2_zr]JjONV-iqu/view.
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In 1989, the UN General Assembly adopted the
Convention on the Rights of the Child?, which Ukraine
ratified on February 27, 1991. The Convention obliges
states to take measures to ensure and protect the rights
of children based on four basic principles: the priority
of ensuring the interests of the child; ensuring the full
life of children; involvement of each child in the life of
the community; non-discrimination.

With the declaration of independence of Ukraine,
a new stage in the development of the legal profession
began. The provisions of human rights and representa-
tion activities in many areas, primarily the protection of
the rights of minors, were changed. Ukraine continued
to implement and ratify a number of new international
treaties in the field of protection of children’s rights:
Optional Protocol to the Convention on the Rights of
the Child on the Sale of Children, Child Prostitution and
Child Pornography, which entered into force for Ukraine
on 3 April 2003*; Optional Protocol to the Convention on
the Rights of the Child on the Involvement of Children
in Armed Conflict, which entered into force for Ukraine
on 28 July 2004°; Recommendation CM/REC (2008) 11
of the Committee of Ministers of the Council of Europe
to member states on European rules concerning juvenile
offenders subject to sanctions or measures, adopted on
5 November 20085; etc.

The institute of protection in criminal proceed-
ings is reflected in the Constitution of Ukraine’ adopted
on June 28, 1996. The issue of ensuring protection from
prosecution in Ukraine was the subject of consideration
by the Constitutional Court of Ukraine and the Supreme
Court. The relevant practice of the European Court of
Human Rights has been accumulated, which is actively
used in court proceedings against children who are in
conflict with the law.

On December 19, 1992, the Verkhovna Rada of
Ukraine adopted the Law On the Bar®. According to it, the
bar of Ukraine is a voluntary professional public associ-
ation designed to promote the protection of rights and
freedoms, represent the legitimate interests of Ukrainian
citizens, foreigners, stateless persons, and legal entities,
and provide them with legal assistance. The law referred
to the professional rights of a lawyer as: representation,
protection of the rights and legitimate interests of citizens
and legal entities on their behalf in all bodies, institutes,

!Declaration of the Rights of the Child. (1959, November). Retrieved from http://zakon2.rada.gov.ua/laws/show/995_384.

2United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”). (n.d.). Retrieved from
https://resourcecentre.savethechildren.net/document/united-nations-standard-minimum-rules-administration-juvenile-justice-beijing-rules/.
3Convention on the Rights of the Child. (1989, November). Retrieved from http://zakon1.rada.gov.ua/laws/show/995_021.

*Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child Pornography. (2003,
April). Retrieved from https://zakon.rada.gov.ua/laws/show/995_b09#Text.

SOptional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict. (2004, June). Retrieved from

®Recommendation CM/Rec (2008) 11 of the Committee of Ministers to the Member States of the Council of Europe on the European Rules
for Juvenile Offenders Sentenced to Penalties and Penal Measures. (2008, November). Retrieved from https://drive.google.com/file/

"Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
8Law of Ukraine No. 2887-XII “On the Bar”. (1992, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2887-12#Text.
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and organisations; collection of information about
facts that can be used as evidence in civil, economic,
criminal cases, and cases of administrative offences.

In accordance with the Law of Ukraine “On Bod-
ies and Services for Children and Special Institutions
for Children”! of January 24, 1995, services for minors
were established, which were later renamed services for
children. Art. 14 of this law is important, which states
that the state provides special training and retraining
of managers and specialists (teachers, social psycholo-
gists, sociologists, lawyers, medical workers, and law
enforcement officers). This issue requires further devel-
opment and the introduction of juvenile specialisation of
defenders representing and protecting minors in crimi-
nal proceedings [46]. Thus, now there is a need to intro-
duce juvenile specialisation of defenders of minors.

On July 5, 2012, the new Law of Ukraine “On the
Bar and Legal Practice” was adopted? In accordance
with p. 1 of Art. 23 of this law “professional rights, hon-
our, and dignity of a lawyer are guaranteed and pro-
tected by the Constitution of Ukraine, the Law “On the
Bar and Legal Practice”, and other laws”3.

The Criminal Code of Ukraine of 2001* contains
Chapter XV “Features of criminal liability and pun-
ishment of minors”. The circumstances that mitigate
the punishment include the commission of a criminal
offence by a minor (Art. 66 of the CC of Ukraine).

Criminal Procedure Code of Ukraine 2012° in p. 2
of Art. 52 provides for the mandatory participation of
defence lawyer: 1) in respect of persons suspected or
accused of committing a criminal offence under the age
of 18 - from the moment of the establishment of adoles-
cence or the emergence of any doubt that the person is
an adult; 2) persons in respect of whom the application
of coercive measures of an educational nature is envis-
aged - from the moment of the establishment of adoles-
cence or the emergence of any doubt that the person is
an adult®.

The Law of Ukraine “On Prevention and Coun-
teraction to Domestic Violence”” of December 7, 2017,
provides for the provision of assistance and protection
to victims, primarily minors, compensation for dam-
age caused by domestic violence. Art. 20 of the law
defines that the assistance and protection to affected
persons are provided in certain areas, including: the
provision of affected persons with access to justice
and other legal protection mechanisms, including

3Ibidem, 2012.

®Ibidem, 2012.
rada.gov.ua/laws/show/2229-19#Text.

°Ibidem, 2011.

https://itd.rada.gov.ua/billinfo/Bills/Card/39283.
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through free legal assistance in accordance with the
procedure established by the Law of Ukraine “On Free
Legal Assistance”®. The rights of victims are regulated in
Art. 21, namely, the victim has the right to: appeal to
law enforcement agencies and the court to bring abus-
ers to justice; timely receipt of information about the
final court decisions and procedural decisions of law
enforcement agencies related to the consideration of
the commitment of domestic violence against them,
including those related to the isolation of the offender
or their release, etc.

The Law of Ukraine “On Free Legal Aid”® dated
June 2, 2011, stipulates that free secondary legal aid
includes the following types of legal services: protection;
representation of the interests of persons entitled to free
secondary legal aid in courts, other state bodies, local gov-
ernments, before other persons; preparation of proce-
dural documents. Certain categories of persons, including
children, have the right to free secondary legal aid, includ-
ing orphans, children deprived of parental care, children in
difficult circumstances, and children who have suffered as
a result of military operations or armed conflict (Art. 14 of
the Law).

Currently, the Verkhovna Rada of Ukraine has
adopted in the first reading the draft law “On compen-
sation for damage and destruction of certain categories
of real estate objects as a result of military operations,
terrorist acts, sabotage caused by military aggression of
the Russian Federation”!?. In particular, it is proposed to
supplement the current legislation with new provisions
on compensation for losses caused by military opera-
tions, terrorist acts, and sabotage caused by military
aggression of the Russian Federation. In addition, it is
stipulated that legal representatives of minors and other
persons are exempt from paying the court fee when con-
sidering relevant cases in all judicial instances.

Thus, the analysis reflects trends in the legal reg-
ulation of the defence lawyer’s involvement in crimi-
nal proceedings against minors, considering the armed
aggression of the Russian Federation against Ukraine.

To summarise the interim conclusions, the legal
regulation of public relations provides for a written form
of fixing the mechanism of legal regulation. Therefore,
the periodisation of the development of regulation of the
defence lawyer’s involvement in criminal proceedings
against minors should begin with written sources. The first
such act, as was established, was Pravda Ruska (1016) [29].

!Law of Ukraine No. 20/95-BP “On Bodies and Services for Children and Special Institutions for Children”. (1995, Jaunuary). Retrieved from
https://zakon.rada.gov.ua/laws/show/20/95-%D0%B2%D1%80#Text.
“Law of Ukraine No. 5076-VI “On the Bar and Legal Practice”. (2012, July). Retrieved from https://zakon.rada.gov.ua/laws/show/5076-17#Text.

*Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text.
*Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

"Law of Ukraine No. 2229-VIII “On Prevention and Counteraction to Domestic Violence”. (2017, December). Retrieved from https://zakon.
8Law of Ukraine No. 3460-VI “On Free Legal Aid”. (2011, June). Retrieved from https://zakon.rada.gov.ua/laws/show/3460-17#Text.

°Draft Law of Ukraine No. 7198 “On Compensation for Damage and Destruction of Certain Categories of Real Estate Objects as a Result
of Military Operations, Terrorist Acts, Sabotage Caused by Military Aggression of the Russian Federation”. (2022, March). Retrieved from
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During 1917-1991, the issue of specialisation of
defenders in juvenile affairs was not regulated or consid-
ered. In general, the protection of minors was provided by
lawyers who represented the interests of adults in court.
In the second half of the 20™ century, the Soviet criminal
process for minors was influenced by international acts
and treaties that were ratified by the Ukrainian SSR.

Since 1991, Ukraine has been actively developing
legislation both on the legal profession and on the pro-
tection of the rights of minors in criminal proceedings,
usually considering the implementation of international
treaties in the field of criminal justice in relation to chil-
dren. The development of special legislation for the pro-
tection of children, including those in conflict with the
law, should be recognised as positive during this period.

The current stage of regulatory support for the
involvement of a defender in criminal proceedings
against minors and its immediate development is char-
acterised by the implementation of international treaties
in the field of protection of children’s rights and changes
in national legislation, considering the norms of docu-
ments ratified by Ukraine. The relevant regulatory sup-
port will be improved in connection with the need to
respond to the challenges of martial law, primarily to
protect the rights of children affected by the military
actions of the aggressor country.

Conclusions

The history of the development and establishment of
legal regulation of the protection of minors in criminal
proceedings is connected with the emergence of leg-
islation in the field of protection in criminal proceed-
ings in general. The regulation of the defence lawyer’s
involvement in the juvenile court took place in parallel
and in close connection with the legal regulation of judi-
cial representation and sureties.

Based on the analysis, the following stages in
the development of the defence lawyer’s involvement
in criminal proceedings against minors were identified:

Stage [ - 1016-1529. At this stage, the protection
of minors in court was consistent with customary law
and individual written acts. The minor was considered
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HopMaTuBHO-NpaBoOBa pernaMeHTauiqa y4YacrTi
3aXMCHUKA B KPUMiHaNTbHOMY NPOBaA)XeHHi Wwoao
HEeMNoOBHOJITHIX: reHe3a NUTaHH4, eTanu PO3BUTKY

KaTtepunHa OnekcaHgpiBHa KOcyrnoBa

HauioHanbHa akageMia BHYTPILLHIX cnpaB
03035, nn. ConoM’daHcbKa, 1, M. KniB, YKpaiHa

AHoTauia

AKTyasbHICTB CTaTTi 06yMOBJIEHA HEOOXIi/IHICTIO BCTAaHOBJIEHHS F'eHe3W HOPMAaTHBHO-NIPAaBOBOTO PETY/IF0BAHHSA
y4acTi 3aXMCHUKA B KPUMIiHAJbHOMY CY[JOUMHCTBI 1[0ZI0 HEMIOBHOJIITHIX, BUSIBJIEHHS KOpeJALiMHUX 3B’3KiB
LbOTO MpOLIECY 3 perJiaMeHTali€l0 aZBOKAaTChKOI AiJIbHOCTI B YKpaiHi. MeTa cTaTTi noJsisira€ B JOCJiIKeHHI
icTopii HOpMaTUBHO-NIPABOBOI perjiaMeHTalil y4acTi 3aXMCHUKA B KpPUMIiHaAJIBHOMY INPOBAaJKEHHI W00
HENOBHOJIITHIX. ¥ CTaTTi BHUKOPHUCTAHO KOMILJIEKC HAyKOBHUX MeETOJiB: icTOpu4HME, icTopiorpadiuyHui,
TepMiHOJIOTIYHUH, CUCTEMHO-CTPYKTYPHUH, GOpMasbHO-JIOTYHUH, TOPiBHAIBHO-TPaBOBUM. BcTaHOBIEHO, 1110
3apo/pKeHHs IHCTUTYTY 3aXHUCTY CTOPiH y CyJOUMHCTBI 6epe noyaTok i3 yaciB KuiBcekoi Pyci, 3i cTanoi npakTuku
BUCTYIIIB y CyJi «J00pUX JIOJIei», Ki MpeAcCTaBJsJIM 03UBavya Ta BijAnosigada. /loBeieHO, [0 CTAHOBJIEHHSA
iHCTUTYTY 3aXMCTy HENOBHOJITHIX 0ci6 y cy/i BifOyBasiocs mapasiesibHO Ta B TICHOMY 3B’fI3KYy 3 PO3BUTKOM
CyZl0BOTr0 MpeACcTaBHULTBA M nopykd. Ha mifcrasi ananisy patudikoBaHux YKpaiHOIO MiXKHApPOJHUX aKTiB y
cdepi KpuMiHaMBbHOT OCTHUILIHI I[O/0 AiTel KOHCTATOBAHO MOTPEOY B 3alpOBa/PKeHHi IOBeHAIbHOI clieniastizanii
3axMCHUKIB. BUOKpeMJileHO Taki eTany pO3BUTKY HOPMaTHBHO-NPaBOBOI peryiaMeHTauil y4acTi 3aXMCHHUKA
B KPUMiHAJIBHOMY CYJIOUMHCTBI 1010 HenmoBHOJIITHIX: | eTan - 1016-1529 poxky; Il etan - 1529-1864 poky;
Il etan - 1864-1917 poku; IV etan — 1917-1991 poxy; V etan - 3 1991 poky foHUHI. 3ayBaXeHO, 1[0 CTAHOBJIEHHSA
3aXMCTy NIpaB HEMOBHOJIITHIX Y CYJi CYyIIPOBOAXKYBaJIOCA 3aKpillJIEeHHAM HOPMAaTHUBHOI YMOBH y4acTi 3aXUCHUKA
B Ipolieci Ha 6e30M/IaTHIN OCHOBI Ui JeKUX KaTeropid aitedd. CydacHUN eTan IPaB0O3acTOCOBHOTO MPOILeCy
nepeznbavyae BTiJIeHHs] MPUHLUIIB i rapaHTiil y4yacTi 3axMcHHMKa B KpUMiHaJbHOMY INpPOBa/PKEHHI 1070
HENOBHOJIITHIX, BU3HAYeHUX MIXKHApOJHUMH J0roBOpaMHU y cdepi 3aXHCTy NpaB JiTel. YpaxyBaHHsI TeHAeHIIH
PO3BUTKY HOPMATHBHO-IIPABOBOI'0 PETyJIIOBAHHA Y4acTi 3aXUCHUKA B KPUMIHA/IbHOMY NIPOBa/KeHHI I03BOJIAE
[1paBO3aCTOCOBHUM OpraHaM IJIaHYBaTH BJIACHY NIPAKTUYHY AIAJIbHICTb Y KOHTEKCTI B3aEMOJII 3 IPaBO3aXUCHUMU
oprasisalisiMu, BXKMBaTH 3aX0/IiB I110/[0 KOOPAXHAIIl p060TH 3 OpraHaMu IBeHaIbHOI peBeHnii HarjioHanbHO1
noJiilii, CAiAYMMU Ta IPOKYypOpaMH, AKi CrelianisyoTbCsa Ha pO3CiifyBaHHI IpaBoNopyLieHb HEIIOBHOJIITHIX,
I0BEHAJIbHUMHU CYAAsIMUA M aJiBOKaTaMU JJisi epeKTUBHOIO JAOTPUMAaHHS MDKHAapOJAHUX CTAHJAAPTIB 3aXHUCTy
IpaB AiTeH, sAKi ONMHUINCH Y KOHQIIIKTI i3 3aKOHOM

Knio4yosi cnoBa:
HEINOBHOJIITHA 0c06a; a/jBOKAT; 3aXMCHUK; HOPMATHBHO-NIPAaBOBUH aKT; PO3CJ/iAyBaHHS KPUMiHaJbHUX
NIPaBOIOPYLIeHb HEMNOBHOJIITHIX
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