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E®EKTUBHICTb KOHCTI/ITYI.[IFIHO-HPABOBI/IX HOPM B
AK TEOPETUKO-METOJOJIOTTYHA KATEI'OPIA CYYACHOI FOPUCIIPYJIEHINII

CTarTIo MPUCBSYCHO MTPOOIIeMaM BU3HAYEHHS TEOPETUKO-METOOIOTIYHIX aCTEK-
TiB JOCIIKEHHS €(DEeKTHBHOCTI KOHCTUTYIIITHO-IPABOBUX HOPM SIK 3araJlbHOTEOpe-
TUYHOI Ta MIPAKTUYHO-TIPUKIIATHOT KaTEropii, 0 PO3TISIAETHCS (PYHIaMEHTAIBHOIO
OCHOBOIO PO3pOOJICHHSI Ta yXBaJeHHS SKICHUX Ta JIIEBUX HOPMATHBHO-TIPABOBUX
aKTiB BIATMIOBIIHUMHU KOMIIETEHTHUMU CY0’ €KTaMH KOHCTHTYIIHHOT MPAaBOTBOPUYOCTI.

Kniouogi cnosa: xoncmumyyiiino-npagosa Hopma, npasoa cucmemd, KOHCmuU-
myyiine npaso, ehexmueHicmo, SIKICHb NPAGOMEOPHUOCHII.

Crarhsl MOCBSIICHA MPOOIEMaM OIPEHCICHUS TCOPETHKO-METOIONIOTHICCKUX
aCIeKTOB HccieoBaHus 3Q(HEKTUBHOCTH KOHCTUTYLIMOHHO-TIPABOBBIX HOPM Kak 00-
LIETEOPETUYECKON M MPAKTUYECKU-TIPUKIATHON KaTeropuu, 4TO paccMaTpUBaeTCs
(byHIAaMEHTAILHONH OCHOBOW Pa3pabOTKU M MPUHSATHS Ka4eCTBEHHBIX M d(PPEKTUB-
HBIX HOPMaTHBHO-IIPABOBBIX aKTOB COOTBETCTBYIOIIMMHU KOMIIETEHTHBIMU CYyOBbEKTa-
MU KOHCTUTYLIMOHHOTO ITPaBOTBOPYECTBA.

Knwuesvie cnosa: koncmumyyuoHHo-npasosas HOpma, NPasosas CUCmemd, KoH-
CmumyyuonHoe npago, dQHexmusHocmy, Kauecmeao npagomeopuecmsa.

The article is devoted to the problems of determining theoretical and methodo-
logical aspects of the research of the effectiveness of constitutional law norms as a
general theoretical and practical-applied category, which is considered as the funda-
mental basis for the development and adoption of qualitative and effective normative
legal acts by the relevant competent bodies of constitutional law-making.

Key words: constitutional law norm, legal system, constitutional law, efficiency,
quality of lawmaking.
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Beryn. EdextuBHICT GyHKITIOHYBaHHS TIPABOBOI CHCTEMH Ha CydacHOMY eTarli 00’ €KTHBa-
11ii BU3HAYAETHCS TOJIOBHOIO IIHHICTIO, SIKOIO € TIJIBKH JItoanHa. Jo Toro % B yMoBax riodaizarii
JIIOJIChKA aKTUBHICTh NMPUHIILIA Yy TIPOTUPIYYS 3 TOTATITAPHO 3AJEKHICTIO Bijl IMIIEpaTUBIB €KO-
HOMIYHOI # TEXHOJOT1YHOI €(EKTUBHOCTI, TOCTPO MOCTAJIO MUTAHHS MPO T€, YU MOXKINBO IPHU-
MHUPHTH 1ICHTUYHICTh 3 e(DEKTUBHICTIO, TPAIUIIIIHI IIIHHOCTI 3 KYIBTYpOIO [HTEpHETY, OA0NaTH
BCE3POCTAYMHA JeDilIUT JTHOASHOCTI Ta JyXOBHOCTI.

3a TakuX YMOB IOpHIUYHA HayKa rocTpo norpedye popMyBaHHS Cy4aCHOTO METOOIOr Y-
HOIO IHCTPYMEHTapilo JOCHIKeHHSI 00’ €KTUBHUX SIBHIL, NPOIEciB, (EHOMEHIB CyCNiIbHO-Tpa-
BOBOT'0 XapaKTepy, BKIIOYAIOUN PO3POOICHHS HAICKHUX KOHKPETHO-HAYKOBHX METO/IIB TTi3HAHHS.

JocmimkeHHsM IpodaeM e(peKTUBHOCTI IPABOTBOPUOCTI Ta IPABO3aCTOCYBAHHS Y KOHCTH-
TYIIMHOMY TIpaBi BUBYAJIM TaKi BUJATHI BITUM3HAHI i 3apyOixHi HaykoBii, sk C. C. AJ€Kcees,
M.O. Baiimyparos, O.B. borauosa, C. B. borauos, JI.l. Boesonin, F0.0. Bonommws, JI. [rori,
JL.I. 3amopceka, O.B. 3aituyk, O.J1. Kommenko, K. Kopcraapn, B.B. Jlazapes, A. Ilinep, [1.M. Pa-
ounoBuy, C. I. Crenenxo, B.JI. ®enopenxo, 10.C. lllemury4eHko Ta iHITUX.

BonHouac HasiBHI IOCHIDKEHHS HE BUPINIYIOTH 3aBAaHHS II0J0 TIONIYKY MPHHIIUIIOBO
HOBHX MIJXOMIB 10 BU3HAUCHHS KOMIUIEKCHOI COLIalbHOI Ta IOPUINYHOI MOAET €(pEeKTUBHOCTI
KOHCTUTYI[ITHO-IIPAaBOBUX HOPM, 30KpeMa 3 ypaxyBaHHSIM IHTETpaliifHOT0 YMHHHUKA, 1[0 3HAYHO
BILJIMBA€ HA 3aralibHy €(EeKTHBHICTh Ta JAi€BIiCTh (PYHKI[IOHYBaHHS HalliOHAJbHUX MPABOBHUX CHUC-
TEM €BPOIEHCHKUX JePKaB, 3BaXKaloun Ha IHTEHCU(IKAIIIO MPOLECY peaizallii KOHCTHTYLIHHOT
pedopMu B YKpalHCHKOMY CYCIUTBCTBI HAa HOBITHBOMY €Talli HOTO MPOTPECUBHOTO CTAHOBIICHHS
Ta PO3BUTKY.

I[ocTanoBka 3aBaanHsA. MeTOIO TOCII/KEHHS € BH3HAUCHHS HAJCKHHUX TOKTPUHAIBHHX
IIJIXO/IB JIO BU3HAYCHHS MTapaMeTpiB €(heKTHBHOCTI Ta SKOCTI MPABOTBOPYOCTI y CYYaCHHX MTPABO-
BHX JIeprKaBax, 30KpeMa THX, 1[0 00TPYHTOBAHO HAJIEXKATh O CTAHAAPTU30BAHOI KOHIENTYaIbHOT
€BPOTICHCHKOT MOJIEII KOHCTHUTYIIOHAII3MY Ta MapiIaMEHTapU3MY.

Pe3yabraTu 1ociaigxkenHs. Koxna npaBoBa JOKTPHHA, HE3BAKAIOUHN HA CIUIBHUIN ITPEAMET
JIOCIIDKEHHS, Ma€ CaMOCTIHHUI c11ocid 00rpyHTYBaHHS, METOJONIOTIIO Mi3HAHHA MPaBa, IPOTrpaM-
Hi BUMOTH, a TOMY Pi3HI METOJOJIOTi4HI MiIXOAN HE MOXKYTh OyTH MEXaHIUYHO 3BE/IEH] JI0 IKOTOCh
OJIHOTO, YHIBEPCAIBHOTO i €IMHO MPABHIBHOTO TPAKTYBAHHS IIPaBa, IPABOPO3YMIHHS Ta BiIMOBI-
HUX cI10c00iB 3a0e3neyeHHs e(heKTHBHOI Aii TPAaBOBUX HOPM Ta 3a0€3MCUCHHS HAaJICKHOTO BILTUBY
Ha CTaH CyCHUIbHHX BimHOcHH. CaMe Ha PO3yMiHHI Ii€l OCHOBOIOJIOXKHOI ILTIOPANTICTHYHOI i/1el
IPYHTYETHCS. MHOKHHHICTh HAYKOBHUX YUCHB PO €(PEKTUBHICTH KOHCTUTYIIIIHO-IIPAaBOBUX HOPM,
sIKa BiTOOpakae pi3HOMAHITTS IPABOBUX TOIVISIIIB Y PI3HUX CYCITIIBCTBAX.

3arajom, cITiji 3a3HaUNTH, 10 Y CyYacHii IOpPHUCIIPY/ICHIIIT MatOTh MiCIle JIBa B3a€MOBHKITIOY-
HuX miaxonu. [lo-miepiie, icHye Touka 30py PO HEOOX1THICTh CTBOPSHHS €IMHOTO ITOHSTTS TpaBa.
Lle nepenbavaeTbest 3pOOUTH B MEKaxX HOBOTO HOPMaTHBI3MY, ab0 J1iOepTapHO-IOPUINIHOT TEO-
pii, a6o B pe3yabTari iHTErpaTUBHOTO MiIXOAY, a00 B MEXaX OAHI€T 3 KIACHYHUX TEOpiif mpasa.
INomuryky Takoro BCEOCSIKHOTO BH3HAUEHHS NMPUITYCKAIOTh, 110 BCl iHIII AediHilii mpaBa CBiIOMO
OMUJIKOBI. [To-pyre, BUCIIOBIIIOIOTHCS CYIKEHHS PO MIPUHLUIIOBY HEMOXKIIMBICTD 3HANTH €TUHE
BHU3HAYEHHS IpaBa 4yepe3 CKIAJHICTh Ta 0araroacrekTHICTb MPaBa, a TOMY MPOMOHYEThCS PO3IIIs-
JIaTH TIOHSTTS IpaBa MHOXXHHHICTIO KOHKYPYIOUMX MK COOOI0 KOHIICHINH i MOMJIUBICTH IMapa-
JISIbHUX TUIIB MpaBopo3yMinHs [1, c. 25].

dopmanpHO-I0rMaTHIHA FOPUCIIPYACHIIISI IPYHTYETHCS Ha YSABIICHHI, IO ITPAaBO BUPAKAETh-
Csl B CIIOBECHIH (hOpMi 1 MICTUTBCS B TEKCTaX 3aKOHIB 1 IMiI3aKOHHHUX aKTiB. JI>Kepero BUHUKHCHHS
3aKOHO/IaBCTBA 33 TAKOTO MIXOMy — IIe JIepKaBa, TOMY MPABO, 3 TOUKH 30py NPEJACTABHUKIB ITi€l
TeOopii, BA3HAYAETHCS CUCTEMOIO HOPM, CAaHKITIOHOBAHUX 1 OXOPOHIOBAHMX BiJl IOPYIICHB 3a JIOTIO-
MOTOI0 3aXOJliB, 3A1MCHIOBAHUX JICPKABHOIO BJIAJIOKO.

dopmManbHO-I0rMaTHYHA IOPUCIIPY/ICHIIIS € OCHOBOIO [Tt (HOPMYBaHHS Ta BUBUCHHS TaKUX
KaTeropiit 3arajabpHoOI Teopil mpasa i AepikaBy, Ik HOpMa Ipasa, IPaBOBITHOCUHH, CyO €KTHUBHI Ipa-
Ba 1 I0pUU4HI 000B’A3KH, FOPUAUYHA BINMOBINATIBHICTE; AJIsl PO3POOICHHS IPUIOMIB 3’ sICYyBaHHS
Ta po3’ICHEHHS TEKCTiB HOPMATUBHO-IIPABOBHX AKTIB; IJIs1 CTBOPEHHS IIAPaIUrM BUPIIIICHHS 0pU-
JIUIHHUX CYTIEPEUOK TOIIo [2, c. 46].
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Came ToMy (pOpMaTbHO-FOPUINYHUHN TIIX1I 10 TIpaBa Ta MPaBOPO3YMIHHS, K yOadaeThes,
HeoOXiHUK y cepi MpaBo3acTOCOBYOT JiSUTBHOCTI, TOOTO MOBCSKICHHOT peatizallii mpaBoBHUX,
30KpeMa KOHCTHTYIIHHO-TIPaBOBUX HOPM, 3 METOIO TOCATHEHHS e(DeKTHBHOTO PiBHS BIUTUBY HOP-
MaTHBHOTO MAaCHBY Ha CYCIUIbHI BIITHOCUHH IIJISIXOM 3a0€3Me4YeHHs YCTaleHOT PaBOMIPHOT ITOBE-
JIHKH Cy0’€KTIB.

Ha nyMKy BUIATHOTO HayKOBLS (MPUXMIBHUKA (POPMAIbHO-TOTMATUYHOT IOPUCTIPY/ICHILIT)
I. @. lllepuieneBnya, 00 3HAWTH BU3HAUEHHS MOHATTS MPO MPaBo, TpeOa «BU3HAYUTH TOHATTS
MO3UTHUBHOTO IpaBa». YUEHUH 3BepTae yBary Ha Te, L0 «yBa3i JOCTIIHUKA MiAJATa€e TUIbKU Te
MpaBo, sIKe JIi€, aje He Te MpaBo, ke Mano O misti» [3, ¢. 231], ToOTO YMHHI, a He OakaHi 4u
ONTHUMAJIBHI 32 CBOEO €(hEKTUBHICTIO IPaBOB1 HOpMHU. [Ipu koMY 3MicT (pOpMaTbHO-TOTMaTHIHO-
TO TIPaBOPO3YMIHHS IOJISITAa€ B HEYXMJIbHINA BUMO31 BUKOHYBATH MPHUIIMCH YHHHOTO IIPaBa, a caMe
TOMY HOTO IPUXUITEHUKH 3BEPTAIOTH MIIBHY yBary Ha po3po0OieHHs (opMaIbHOTo OOKY TpaBa.

[3TaKoro TOYKOIO 30py HABPSI UM MOKHA IIIKOM MOTOTUTHUCS, OCKITBKH IIPEIMETOM
HAayKOBOTO JOCIIKCHHS €(h)eKTUBHOCTI KOHCTUTYIIHHO-TIPABOBUX HOPM, 1[0 BH3HAYAE HOTO Me-
TOROJIOTIYHMN IHCTPYMEHTAapiil, Ha HAIll ITOTJISA, € He TUTBKY ICHYIOUHMI CTaH peaizallil IpaBoBUX
HOpM, ajie (He B OCTAHHIO Yepry) MOUIyK ONTHMAJIbHHUX IUIAXIB MiABUIIECHHS €(EKTUBHOCTI pe-
TYJIIOI0YOTO BIUIMBY KOHCTHUTYIIHHO-MPABOBUX HOPM y CY4aCHHUX YMOBax PO3BHUTKY CBITOBOTO Ta
YKpalHCHKOTO KOHCTUTYLIIOHATI3MY, IPaBOBOI I100asizanii Ta €éBponeichbKoi MiXKIep:KaBHOT 1HTe-
rpaiiii, 37iCHeHHSI KOMIUIEKCHOT KOHCTUTYLIHHOT pe(hOpMH 3 METOI0 MOJEPHi3allil HalliOHAIbHOT
IPAaBOBOI CHCTEMH TOIIO.

I3 miei TOYKW 30py, METOMOJIOTISI JAOCTIIKCHHS Kareropii «e(eKTHUBHICTh KOHCTUTYIIIM-
HO-TIPAaBOBUX HOpPM» Ma€ OyTH CHpSMOBAaHOI Ha BHUPIIICHHS TaKW3 KIIOYOBHUX 3aBHaHb, SK
a) aHayi3 e(eKTUBHOCTI BIUNTMBY YNHHUX KOHCTHTYIIMHO-TTPABOBUX HOPM Ha CYCITUIBHI BIIHOCHHU;
0) MOPiBHSUIBHO-TIPABOBE JIOCITIJIKCHHS €()eKTHBHOCTI peai3allil KOHCTUTYIIHHO-TIPaBOBUX HOPM
B YKpaiHi Ta 3apyO0iKHHX Jiep)KaBax, HacamIiepe/ JepxaBax-uieHax €pporeicbkoro Corosy i Tux,
1110 TIPOTOJIOCHIIM CTPATETIUHUH Kype Ha BCTy 10 €C, 30KpemMa IUITXOM TOOYA0BH MOJIEINI CITIiBPO-
OiTHuTBa 3 €C Ha OCHOBI yrof PO acollialliio; B) BA3HAYCHHS ONTHMAJIbHHUX LUIAXIB JOCSITHEHHS
e(heKTUBHOTO BIUIUBY KOHCTUTYLIHHO-IIPABOBUX HOPM Ha CYCIiJbHI BITHOCHHU y KOHTEKCTI KOH-
CTUTYLIMHOT MOJIEpHi3allii CyCHiNbCTBA Ta TNIMOMHHOTO KOMIUIEKCHOTO peOpMyBaHHS HallBaXKITH-
BILIMX KOHCTUTYLIHHO-ITPABOBUX 1HCTHUTYTIB.

Cuin 3a3Ha4YMTH, M0 BUPILICHHS BKa3aHUX 3aBIaHb NOTPeOye AESKUX TEPMIHOIOTIYHUX Ta
3MICTOBHHX YTOYHEHH IOA0 METOMOJIOTIYHUX KOHCTPYKIIH Ta 3ac00iB, IO BUKOPUCTOBYIOTHCS
U1 O3HAYEHOT METH.

[To-niepime, y cydacHiil IOpUCHIPYIACSHIIT BIIICYTHE €MHE PO3yMiHHS MeTojoorii. Sk yba-
YAEThCS, Y KOHTEKCTI JIOCTiKeHHS Kareropii «e(eKTUBHICTh KOHCTUTYIIHHO-TIPABOBHX HOPMY
i1 HOTO METOOJOTIEI0 CITi PO3YMITH KOMIUICKCHE JOKTPUHAIBHE YSIBICHHS PO ONTHMATbHUH
CTOCi0 CTBOPEHHS Ta peaizallil raly3eBUX KOHCTUTYLIHHO-IPABOBUX HOPM IIUIIXOM BH3HAYCHHSI
HAJIKHUX METOJOJIOTIYHUX CHOCOOIB Ta MPUHOMIB, 3MaTHUX 3a0€3MEUUTH MaKCUMAaJbHY e(ek-
TUBHICTH MMO3UTUBHOTO BILTUBY Ha CYCITiJIbHI BITHOCHHHU B ME)KaX HaIllOHAJIBHOI CUCTEMH PaBa.

ITo-npyre, hopMyBaHHS HAJIEKHOT METOIOJIOTIT JTOCIIPKEHHST 0€3110CEePEHBO 3aJICKUTH BiJT
Horo mpeaMeTa, BKIIOYAI0UH HOTo BHYTPIIIHE 3MICTOBHE HAITOBHEHHSI, O3HAKH, TIPABOBY IIPHPOY,
ajKe, SIK CTBEP/KYE BUIATHUN (110CO( — OCHOBOIOJIOKHHK (Pi10cO(CHKOT IKOJIN (PeHOMEHOJIO-
rii E. I'yccepib, «iCTHHHHI METOJ] BUIUTMBAE 3 TIPUPOIU MPEAMETIB, SIKI MiJUIATAF0Th JIOCIiHKEH-
HIO, a HE 3 HallIMX 3a371aJIeT1/Ib CKIIaJICHUX CY/UKEHb 1 YABICHBY [4, ¢. 66]. I3 TakuM TBEpIKSHHIM
CJIIJT TIOTOJUTHCS, aJDKE HACIpaB/i IJIsl OTPUMAHHS TPAaBHUIIBHUX METOOJIOTIYHHUX CIOCOOIB Ta
NpUIOMIB Mi3HAHHS BKpai BaXKJIMBO BU3HAYNTH (POpMaIbHI IKOCTI 00’ €KTa Mi3HAHHA, TOOTO KOH-
CTHUTYIIITHO-TTPaBOBUX HOPM — CKJIQJIOBOTO €JIEMEHTY HAI[lOHAJIBHOI CUCTEMH IpaBa, CyTHICHI Xa-
PAKTEPUCTUKHU SIKOTO BH3HAYAIOTHCS (POPMATbHO-IOPHINYHIM THOCEOJIOT1YHUM 1HCTPpyMEHTapieM.

ITo-TpeTe, mix METOAONIOTIEIO JOCTIIKEHHSI KaTeropii «e()eKTHBHICTh KOHCTUTYLIHHO-TIpa-
BOBUX HOPM» CJIi/I PO3yMITH HE JIMLIe 30ipKy MEBHUX TEOPETHYHHUX MOJIOKEHb, 10 MOTPEOyIOTh
HAyKOBOTO OIPALIOBaHHS, a HAHOUIBII 3arajibHUI METO/, CUCTEMY IiAXO/IB Ta MPUHOMIB PilLICHHS
TUX Y¥ HIIUX MUTaHb JOCTIHKEHHS a00 NisutbHOCTI. TakuM METOIOM y IMO3UTHBICTCHKIH 1HTEP-
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nperartii TpABOBHX SBHII BH3HACTECA (hopmaTbHO- Iopn/:quHﬁ a e(PeKTUBHICTH MTPABOBOTO PETY-
JIFOBAHHS TIOB’SI3YETHCS 3 (POPMATBEHO TPaBHITbHOFO pealizali€lo YMHHUX PaBOBUX HOPM He3a-
JISKHO BiJT 3MICTOBHOTO CKJIQJHUKA Ta BiAOBIAHOCTI «IIPUPOTHOMY mpasy.

Ha gymxy 1. ["aitBopoHCHKO1, TpaBOBI HOPMH CKJIQAAI0Th IPABO B IIJIOMY, a IOPHIHMYHI HOP-
MU € HalO1IbII (hOpMani3oBaHUM BHJIOM ITPABOBHX HOPM Ta TOB’sI3aHi 3 AEPKaBOIO SIK Cy0’ €KTOM
CTBOpEHHS Ta 3abe3neucHHs [4, c. 71]. I3 Takoro cipo6oro yCyHyTH Ayasti3M HO3UTHBHOTO Ta IPH-
POIHOrO TpaBa BAKKO MOTOIUTHUCS, OCKIJIBKM HE 30BCIM 3PO3YyMIJIMM 3QJIMIIAE€THCS MOALT HOPM
Ha «IIPABOBI» Ta IOPUAUYHIY, AJIKE MPEAMETOM TOCITIHKSHHS FOPHUINYHIX HAYK SKpa3 i € mpaBo
SIK I[UTICHa CHCTEMa TIPaBHJI MOBEAIHKU Cy0’€KTiB MPAaBOBHX BITHOCHH, a (hopMaibHA BU3HAYC-
HICTh — OJIHI€0 3 000B’SI3KOBHUX O3HAK, SIKI BIAPI3HAIOTH NMPABOBE PETYJIFOBAHHS BiJl 1HIIUX BHUJIIB
COIIaJIbHOTO PETYJIFOBAHHS 1 BIJNOBITHUX COIIAIBHUX HOPM (MOJITHYHUX, KOPIIOPATHBHHUX, MO-
PaNBHUX, PENITiHHUX Ta IHIKX). Sk yO0adaeThCs, IIsl TIOJA0JIAHHS BKa3aHOT METOIOJIOTIYHOT MPo-
OJIeMH KJIFOYOBUM MTUTAHHSAM € 3HAaXO/DKEHHS CIIOCO0IB 1HTErpallii mpupoaHOTo (TaKoro, mo Gop-
MY€EThCsl 00’ €KTUBHO, Ha JYMKY JISSIKUX HAyKOBIIiB, HABITh CIIOHTAHHO) Ta MMO3UTHBHOTO (IITYYHO
CTBOPEHOTO 3aKOHOAABIIEM) IpaBa IO €JMHOI CHCTEMH IIpaBa, BKIIOYAIOYH MOUIYK JOUIIBHUX
3ac00iB i JOCTIIKEHHS Ta TOKTPUHAIBHOI IHTEpIIpeTallii.

BoaHouac npeacTaBHUKH COIIIONIOTTYHOTO HAMIPSIMY MpaBa AOPIKAIOTh NTPUXUILHUKAM HOPU-
JIMYHOTO MMO3UTHBI3MY B TOMY, IO TXHsI TEOPisl HE TIIbKH HE MOCIIKY€E MUTAHHS JPKEPEIT MpaBa,
ane il He 1ae OOIPyHTYBaHHA IpaBa (K COLIaIbHO-KYJIBTYPHOT0 (heHOMEHa KHUTTS JtonuHu). Kpim
TOTO, Ha TOTJISL IPEACTABHHUKIB IHOTO IiIXOAY 0 IMPaBOPO3YMiHHS, BHKOPHCTOBYIOUH (hOpPMaIIb-
HO-JIOTMaTHYHY METOJIOJIOTIIO Mi3HAHHS [TPpaBa, 3 IpaBa BUKIIIOUAIOTHECS 00 HEIOOIHIOIOTECS 3BU-
YaifHe TIpaBo, OUTbIIA YaCTHHA HOPM MIXKHAPOJHOTO IMpaBa, KAHOHIYHE TPABO, JPKEPEIaMHu SKUX
JepkaBa He € 0e3M0cepeaHbOI0.

3a3HaycHe 3ayBaKEHHsI OCOOJIMBO aKTyalli3y€eThCsl y CYYaCHUX YMOBAaxX €BPOTCHCHKOT MiX-
JIep)KaBHOI 1HTErparlii, 3Bakaloud Ha (POPMYBAaHHS IUIOTO KOMIUICKCY Ha/JHAIIOHATIBHUX JHKEPET
npaBa, MEXaHi3M Jii SKUX HEMOXJIMBO MOSCHUTH Kpi3b YCTaJCHI MOCTYIATH KJIACHYHOI IIKOIH
«JIep>KaBHUIIBKOT0» TO3UTHUBI3MY (HAIIPUKIIAJ, 1EThCS MPO «BTOpUHHE» NMpaBo €C B YacTHHI
THUX HOTO JIKEepes, 0 MaloTh BIACTUBICTh MPSIMOI i 11010 HAlllOHAJILHUX MPaBOMOPSJIKIB Aep-
JKaB-4JICHIB. — A6m.).

ComionoriyHuii HarpsM y npaBi 00’ €HY€E Pi3HI IIKOJIM, ajie CIUIBHUM JJIsl HUX € KPUTHKA
Teopii FOPHIHYHOTO MIO3UTHBI3MY, 110 3BOAUB 3aBIAaHHS IOPUCTIPYICHIIT TUTEKU 10 (hopMaTbHO-I0-
TMaTHIHOTO TOCII/KEHHS YMHHOTO 3aKOHOAABCTBA 1, SIK YK€ 3a3HAYaNOCs, CTaHy e(eKTUBHOCTI
MIPaBOTBOPYOCTI Ta IpaBOpeatizalii YNHHNX MPABOBUX HOPM.

He Binkugaroun 00’ €KTHBHOTO TIpaBa, BCTAHOBJICHOTO JIEP’KABOKO, IPUXUIIBHUKH COITIOIO-
TYHOT FOPUCTIPYACHIIIT CTBEP/PKYIOTh, IO cami 10 co0l HOPMHU TpaBa, IO MICTAThCS B TEKCTaX
3aKOHO/IaBYMX aKTiB, IIe HE YTBOPIOIOThH MpaBa. 3riJHO 3 IXHIMHU MOMISAAMH, CIPaBXKHIA 3MiCT
IpaBa PO3KPUBAETHCSA TUIBKU 3a yMOBH ITHOO0KOTO aHani3y PI3HUX YMHHHUKIB, III0 BIUIMBAIOThH
Ha BUHMKHEHHS [IPaBOBHX MPUIHKCIB CTBOPIOIOTH y HiICYMKY CHCTEMY npaga.

3rifiHo 13 COLIOJIOTYHUM MTPABOPO3YMiHHSM, BEJIMKA yBara B JIepyKaBi Ma€ BiABOAUTHUCS cya-
niscekuM ¢yukuisMm (E. Epnix, @. XKeni, I. Kantoposuy, P. [Tayna, K. Jlnesemnin, . ®peHk i
iH). [IpaBOM Ha3UBAIOTHCS TIIBKH Ti HOPMHU, SIKi CTBOPIOIOTECSI CYIIOM, CYAJIS TYT BUCTYIIAE€ B POII
OCHOBHOTO «TBOPIIS IIPaBay.

HaroMicTh OCHOBHHM JOBOIOM HPOTH TEOPil IOPUANIHOTO TTO3UTHBI3MY 3 OOKY IPHPOA-
HO-TIPaBOBOI KOHIIETIIIIT € (PaKT yCBIIOMIICHHS TPaBOBOI IIHCHOCTI BCiMa cy0’€KTaMU IIPUBATHOTO
Ta MyOIiYHOTO TpaBa. [1eThes mpo Te, 10 BCi HOPMaTHBHO-TIPABOB1 aKTH, CTBOPECHI 3aKOHOJIABIIEM
1 peastizoBaHi MPaB0O3acTOCYBATBLHIMH OpTaHAMH, TPOXOIATH CKIAHNAHN [IUITX OCMHUCIICHHS JIFOH-
HOIO, ()OPMYIOUH IIEBHUH THI IPABOBOI CBIJOMOCTI iHIUBiNA. [HIIMMU c1O0BaMu, Ha TyMKY Ipen-
CTABHUKIB I1i€i Teopii, IpaBa 1o3a JI0ACHKOI0 IPaBOCBIIOMICTIO HE icHyE [5, ¢. 235].

Kputuka 1i€l JOKTpUHU IPYHTYETHCS caMe Ha MOJOKEHH] MPIOPUTETHOTO 3HAYCHHS Cy/Ii
y IepKaBi. Ycsi CripaBa B TOMY, SIK CTBEPIXKYIOTh OIIOHEHTH LbOTO THUITY IPABOPO3yMiHHS (IPUXUIIb-
HUKH TEOPii IOPUIUYHOTO O3UTUBI3MY 1 IPUPOAHO-IIPABOBOI LIKOJIU. — A6M1.), IO TPOTUCTABIICH-
HS «OKUBOTO» TIpaBa CyCIIUIbCTBA 1 MO3UTUBHUX 3aKOHIB JIEPKaBH HEMHUHYYE MTOPOMKYE i Oararo
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B 4OMY OOTPYHTOBYE CYIJIIBChKE CBABULIS. SKIIO PIICHHS CY/JIi BU3HAYAETHCS TIEPEBAKHO BIIAC-
HOIO MPABOCBIIOMICTIO, HOTO (pakTHYHI JIii CTar0Th (GopMaIbHO HEOOMEXKeHUMU. ToMy HE 3aBKIH
MOKHA OyTH BIICBHEHHM, IO CYIIsl, 3AIHCHIOUH PABOCY/Isl, KEPYEThCSI HOPMaMHK TIpaBa, a He
MIMIHSE X BJIACHOIO JTyMKOKO YU IHTEPECAMH y KOHKPETHOMY TPOIIECYaAIbHOMY IPOBaJKEHHI.

To6TO Oy/b-sKi IPAaBOBITHOCUHH MOXYTh OyTH peai3oBaHi TIJIbKH Yepe3 MPaBoOCBiIOMICTh
YYaCHUKIB MPABOBUX BITHOCHH, TOMY CYIISI (K «TBOPEIb MPaBay») BUCTYIAE HOCIEM HE TUIBKH
CBO€i BracHe mpodeciifHol MpaBOBOi CBIIOMOCTI, a W 1HIUBIAYAJIBHOTO CBITOTIISIY, MOPAJIbHUX
Ta THIIUX OCOOMCTUX SKOCTEH, IO 3aJIeKaTh BiJl TIPABOBOI KYJIBTYPH, BiJl IIHHICHUX OPIEHTHPIB
0COOMCTOCTI M IIIOTO CYCIUILCTBA. Takl KpUTHYHI apTyMEHTH XapaKTepHi 3 OOKY TpeICTaBHUKIB
OPUPOIHO-TIPABOBOI JIOKTPUHH.

[TpUXUIBHUKH FOPUIXYHOTO TIO3UTHBI3MY 1HAKIIIE MPEACTABISIOTh 00 €KT KPUTHKH, 30Kpe-
Ma 3MICT TIpaBa 3 TOUYKH 30pPy COIIOJIOTIYHOTO MPaBO3HABCTBA (ITPaBOBITHOCKHH) [6, c. 300].

OnHi€er0 3 HAHOUTBII CKIIAJHHUX Yepe3 0araTo3HavyHICTh BH3HAYCHBb € TEOpis MPUPOTHOTO
npaBa. YacTo B HayIli TIpo TPaBo 1 JAepiKaBy ISl TEOPist OTOTOXKHIOETHCS 3 (iocodiero mpasa, Me-
TOFO SIKOT Ha3MBAETHCSI YMOIIISITHA ITOOY/IOBA 1/1€aTBHOTO MOTITHYHOTO 1 PABOBOTO MOPSKY.

BonHovac Teopist pupoIHOTO MpaBa CpruiMalIacss MACITHTEISIMA PI3HUX €TI0X TI0-Pi3HOMY,
HAIPUKIIA]I, SIK:

1) MeTomororis (MPUPOJHE MPABO — I Te, MO OYyJI0 O, IKOM HEe ICHyBaJIa JIepiKaBa);

2) icropuyHa rimore3a (MIPUPOIHE MPABO — I1€ T€ TPABO, SIKE JTISII0 B KIIPUPOTHOMYY, TOJCP-
JKaBHOMY CTaHi);

3) MONMITHYHUH 1 IOPUIUYHUH i7ean (MPUPOTHE MpaBo — Ie TE MPaBo, SKE Ma€ 3aMiHUTH
HOJIITHKO-TTPABOBUI TIOPSIOK JIEPIKaBN);

4) cKJIaZI0BHI €IIEMEHT CHCTEMH TpaBa (IIPUPO/IHE MPABO — II€ T€, SIKE Ma€ 3aCTOCOBYBATHCS
TaM, Jie BIJICyTHIl 3aKOH, TOOTO 3aITOBHIOBATH MPOOLITH 3aKOHOJIABCTBA);

OTXe, 3MICT Teopii MPUPOTHOTO TIPaBa 3MIHIOBABCS MPOTATOM ICTOPIi, IO YCKIIATHIOBAJIO
PO3yMiHHS OCHOBHUX iJIeH Ii€1 TOKTPUHU 1 CTBOPIOBAJIO TPYIHOII JIJISl MPAKTHYHOTO 3aCTOCYBaH-
HS TIPUTTHCIB IPUPOTHOTO MpaBa B XKHUTTI JIFOACH.

[Tpu oMy TPUPOTHO-TIPABOBA KOHIICTIIISI MOXe OyTH €(DEKTHBHO BHKOPUCTaHA IPH ITe-
PEeXiHUX CTaHaX CYCIIBHOTO 1 JIEePKABHOTO PO3BHUTKY, KOJIU PYHHYIOTHCS CTEPEOTHITH KOJHIII-
HBOTO JI/Ty 1 BIICYTHI MEPEIYMOBH HOBOTO. Y TEPioj 1ICHHUX XUTAHb ISl KOHIICTIIIS TOTIOMAarae
OCMUCITUTH (hOpMaITbHI IIIHHOCTI, /IO IKHX HAJICKUTH IPABO 1 TIOKAa3aTH OPIEHTUPU OAXKAHOTO PO3-
BUTKY TIOJITUKO-TIPABOBHX i/IcH 1 BiqHOCHH. J{71s1 (hopMyBaHHS COIliaIbHO OPIEHTOBAHOT JCPKABH
3 TapaHTOBAaHUM BIJIKPUTHM TIEPEIIIKOM TMPaB i CBOOOI TPOMAISIH MPEICTABISETHCS HEOOXITHIM
BUKOPHCTOBYBATH JOKTPUHAIBHUI 3MICT YCIX TCOPIH, 30KpeMa Teopii IOPUINYHOTO TO3UTHBI3MY
[4, c. 72].

TakuM YWHOM, JIJIST HAJICKHOTO JIOCHTI/DKCHHS (heHOMEeHa e(eKTHBHOCTI Jil KOHCTUTYIIIH-
HO-TIPABOBUX HOPM Yy CyYacCHOMY CYCIIJIBCTBI CIIiJi KOMITICKCHO (BIIIOBIIHO JIO OCHOBOITOJIOXK-
HOTO y CydYacHIM FOPUCTIPYACHIIT MPUHIUITY HAYKOBOTO TUTIOPaIIi3My. — A6m.) BUKOPUCTOBYBATH
JIOCSITHEHHSI Ta TIXOIU Pi3HUX HAIPSIMIB MPABOPO3YMIHHS, OCHOBHUMH 3 SIKUX BOAYAIOTHCS came
(hopMaTbHO-FOPUINIHHHN (TTO3UTHBICTCHKHI), COIIIOJOTIYHUI Ta IPUPOTHO-TIPABOBUH.

BucHoBku. OTxe, Ha MIJCTaBi MPOBEJCHOTO aHAJI3y TaKOXXK MOXKHA CTBEPIKYBATH, 1110
METOJIOJIOTIYHI 3aca i O CIIHKeHHS ePeKTHBHOCTI KOHCTUTYIIHHO-TIPABOBUX HOPM MArOTh Oy TH
moOy/T0BaHi Ha MUPOKOMY MIKIACIUTUTIHAPHOMY T1IXO/Ii, 0 BPaXOBY€E 00’ €KTUBHI 3aKOHOMIp-
HOCTI Ta TIOCATHEHHSI MPABOBOI HAYKH (TeOpii IEpKaBH 1 Mpasa Ta Teopii KOHCTUTYIIHHOTO ITpa-
Ba), 3arajbHoi (himocodii, cOmioorii, MOMTONOTIT Ta 1HIIUX MPOBIIHUX HAYK MPO CYCIIIBCTBO
Ta JroauHy. OKpeMe MicIle cepell YKa3aHUX Tally3edl HayKOBOTO Ti3HaHHS T0Ci/Iae, Ha Hall I10-
IS, 3araJIbHA TeOpisl AepKaBH 1 MpaBa, sSKa A€ 3MOTY y3araJlbHUTH BIIOMOCTI PO KaTeTropito
«e(EKTUBHICTh KOHCTHUTYIIITHO-TTPABOBHX HOPM», Ta COIIOJIOTIsI, IO CIIPSIMOBAaHA Ha JIOCSATHCH-
Hs BIJIMOBIJTHOCTI FOPUUYIHOTO 3MICTy NMPABOBUX HOPM 00’ €KTUBHO ICHYFOUHM CYCHIJIBHUM Bif-
HOCWHAM Ta PiBHIO IIPABOCBIJIOMOCTI CyCIIBCTBA HA TOMY YH IHIIIOMY KOHKPETHO-ICTOPUIHOMY
eTarni Horo po3BUTKY.
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VIIK 340.1

TPAHC®OPMAIIS CACTEMUA BUBOPYOI'O ITPABA B ABCTPO-YT'OPLIMHI
B APYI'TU ITOJIOBUHI XIX — HA ITIOYATKY XX CTOJITTSA

VY cTarTi 3miHCHIOETHCS aHai3 BUOOPUOTO 3aKOHOAABCTBA imriepii ['abcOypris,
IO TI0YAJI0 PO3BUBATHCS B IpyTiii momoBuHI XIX CT., KOJIM IMITEpist BCTYIIHIIA B €TIOXY
KOHCTUTYyIIOHATI3My. OCHOBHA yBara akIeHTYEThCsl Ha BHOOpUMX KaMIaHisx 1o [a-
JUIBKOTO KPaOBOTO CeMMY, SIKUH Y TOCITI/KYBaHHN ITEPi0J1 TEPETBOPUBCS Ha Ocepe-
JIOK TIOJITUYHOTO 1 CYCITIJIbHOTO KHUTTS Kparo. BU3HAUAIOThCSI OCHOBHI MEPEAyMOBH
i etarnu TpaHcdopMmarliii BUOOPIOro 3aKOHOJABCTBA Ta HOTO HACTIAKH JIJISl PO3BUTKY
YKpaiHCHKOTO HAIIOHAJILHOTO PyXY B iMIIepii.

Knrwouoei cnosa: subopue 3akoH00a8cmeo, HOpMU Npasa, KOHCMUMYYIOHALIM,
cucmema napiramenmapusmy, Kpaoguii cetim, ubopua Kamnamuisi.

B crarse mpoBomuTCs aHATI3 H30UPATEFHOTO 3aKOHOIATeIbCTBA nMItepuu ['abcOyp-
TOB, KOTOpPOE Ha4yalo Pa3BHBATHECS BO BTOpoil monoBmHEe XIX B., KOrga rocymnapcTBo
BCTYIIIJIO B 310Xy KOHCTUTYIMOHaIN3Ma. OCHOBHOE BHUMAHHUE aKIICHTUPYETCS Ha H3-
OMpaTebHBIX KaMITaHUsX B ['aluIkuii KpaeBoil ceiiM, KOTOPBIN B UCCIICYEMBIi TTepH-
OJI TIPEBPATHJICS B OYar MOJUTHYCCKOH W OOIIECTBEHHON KHM3HU Kpast. OnpeenstoTcs
OCHOBHBIE MTPEANIOCHUIKM M ATANbI TPaHC(OpMAIK H30MPaTeTIFHOTO 3aKOHOIATEIbCTBA
U €TI0 MOCJICACTBUSA IJIA Pa3BUTHUA YKPAUHCKOTO HAIIMOHAJIbHOTO ABMXKCHHUSA B UMIICPHUU.

Kniouesvie cnoea: uzbupamenvroe 3akoH00amenbCmeo, HOpMbl NPABA, KOHCIMUNTY-
YUOHANUIM, CUCTEMA NAPIAMEHMapu3ma, Kpaesou celiM, u3oupamenbuas KAMNAaHUs.

The article analyzes the electoral legislation of the Habsburg empire, which be-
gan to develop in the second half of the 19-th century, when the state entered the
era of constitutionalism. The main attention is focused on election campaigns in the




