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Çã³äíî ç ï. 25 ÷. 1 ñò. 3 Êðèì³íàëüíîãî
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè (äàë³ —
ÊÏÊ) ïîíÿòèé º ó÷àñíèêîì êðèì³íàëü-
íîãî ïðîâàäæåííÿ. Ïðî ó÷àñòü ïîíÿòèõ ó
ñë³ä÷èõ (ðîçøóêîâèõ) òà ³íøèõ ïðîöåñó-
àëüíèõ ä³ÿõ éäåòüñÿ ó ÷. 7 ñò. 223 öüîãî
Êîäåêñó.

Ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàíèé çà-
ïðîñèòè íå ìåíøå äâîõ íåçà³íòåðåñîâà-
íèõ îñ³á (ïîíÿòèõ) äëÿ ïðåä’ÿâëåííÿ îñî-
áè, òðóïà ÷è ðå÷³ äëÿ âï³çíàííÿ, îãëÿäó
òðóïà, â òîìó ÷èñë³ ïîâ’ÿçàíîãî ç åêñãó-
ìàö³ºþ, ñë³ä÷îãî åêñïåðèìåíòó, îñâ³äó-
âàííÿ îñîáè. Âèíÿòêàìè º âèïàäêè çàñòî-
ñóâàííÿ áåçïåðåðâíîãî â³äåîçàïèñó õîäó
ïðîâåäåííÿ â³äïîâ³äíî¿ ñë³ä÷î¿ (ðîçøóêî-
âî¿) ä³¿. Ïîíÿò³ ìîæóòü áóòè çàïðîøåíí³
äëÿ ó÷àñò³ â ³íøèõ ïðîöåñóàëüíèõ ä³ÿõ,
ÿêùî ñë³ä÷èé, ïðîêóðîð ââàæàòèìå öå çà
äîö³ëüíå. Îáøóê àáî îãëÿä æèòëà ÷è ³í-
øîãî âîëîä³ííÿ îñîáè, îáøóê îñîáè çä³é-
ñíþþòüñÿ ç îáîâ’ÿçêîâîþ ó÷àñòþ íå ìåí-
øå äâîõ ïîíÿòèõ íåçàëåæíî â³ä çàñòî-
ñóâàííÿ òåõí³÷íèõ çàñîá³â ô³êñóâàííÿ
â³äïîâ³äíî¿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿.

Òàêîæ ó ÷. 7 ñò. 223 ÊÏÊ çàçíà÷åíî,
ùî ïîíÿòèìè íå ìîæóòü áóòè ïîòåðï³-
ëèé, ðîäè÷³ ï³äîçðþâàíîãî, îáâèíóâà÷å-
íîãî ³ ïîòåðï³ëîãî, ïðàö³âíèêè ïðàâî-
îõîðîííèõ îðãàí³â, à òàêîæ îñîáè, çà³í-
òåðåñîâàí³ â ðåçóëüòàòàõ êðèì³íàëüíîãî
ïðîâàäæåííÿ. Ïîíÿò³ ìîæóòü áóòè äîïè-
òàí³ ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó ÿê ñâ³äêè
ïðîâåäåííÿ â³äïîâ³äíî¿ ñë³ä÷î¿ (ðîçøó-
êîâî¿) ä³¿.

Ïðîáëåìè çàëó÷åííÿ ïîíÿòèõ äî ó÷àñ-
ò³ ó ïðîâåäåíí³ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é, âèçíà÷åííÿ ¿õ ïðîöåñóàëüíîãî ñòàòó-

ñó ðîçãëÿäàëè Þ. ². Àçàðîâ, ª. Í. Ãóá³-
íà, À. À. Êîòîâà, ª. Ä. Ëóê’ÿí÷èêîâ,
Î. Â. Ëóñêàòîâ òà ³íø³ íàóêîâö³. Îäíàê
ïèòàííÿ ïðî çàáåçïå÷åííÿ ó÷àñò³ ïîíÿ-
òèõ ó öèõ ä³ÿõ º íåäîñòàòíüî äîñë³äæå-
íèì. Éîãî ðîçãëÿä º ìåòîþ ö³º¿ ñòàòò³.

Ìàéæå êîæåí ñë³ä÷èé ñòèêàâñÿ ç ñè-
òóàö³ºþ, êîëè çàïðîøåíà íèì îñîáà â³ä-
ìîâëÿºòüñÿ áóòè ïîíÿòèì ï³ä ÷àñ ïðîâå-
äåííÿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿. Îïèòó-
âàííÿ, ïðîâåäåíå Î. Ë. Áóëåéêî ùå ï³ä
÷àñ ä³¿ ÊÏÊ 1960 ð., ïîêàçàëî òàê³ ðå-
çóëüòàòè: 96% ç îïèòàíèõ â³äïîâ³ëè, ùî
â ¿õí³é ïðàêòèö³ ìàþòü ì³ñöå ôàêòè â³ä-
ìîâè ïîíÿòèõ â³ä ó÷àñò³ ó ñë³ä÷èõ ä³ÿõ,
ïðè öüîìó 63% âêàçàëè, ùî ö³ âèïàäêè
òðàïëÿþòüñÿ ÷àñòî. Ïðè öüîìó íàéá³ëüø
ïîøèðåíèìè ìîòèâàìè òàêî¿ â³äìîâè º:
çàéíÿò³ñòü; â³äñóòí³ñòü â³ëüíîãî ÷àñó;
íåáàæàííÿ ï³ääàòèñÿ ìîæëèâîìó â ïî-
äàëüøîìó äîïèòó; ñòóðáîâàí³ñòü ùîäî
ìîæëèâîãî óñêëàäíåííÿ â ñòîñóíêàõ ç
ñóñ³äàìè, â æèòë³ ÿêèõ ïðîâîäèòüñÿ îá-
øóê, íàêëàäåííÿ àðåøòó íà ìàéíî; íå-
áåçïåêà ùîäî ìîæëèâî¿ ïîìñòè; íåáà-
æàííÿ íàäàâàòè äîïîìîãó ïðàâîîõîðîí-
íèì îðãàíàì [1].

ßêèì ÷èíîì ìîæíà áóëî á âèð³øèòè
öþ ïðîáëåìó? Ââàæàºìî, ùî ÊÏÊ íåîá-
õ³äíî äîïîâíèòè íîðìîþ ïðî îáîâ’ÿçîê
çàïðîøåíî¿ ñë³ä÷èì îñîáè áóòè ïîíÿòèì
ï³ä ÷àñ ïðîâåäåííÿ ñë³ä÷î¿ (ðîçøóêîâî¿)
ä³¿.

Íåäîë³êîì ÷èííîãî çàêîíîäàâñòâà º
òå, ùî íå ïåðåäáà÷åíî í³ÿêî¿ þðèäè÷íî¿
â³äïîâ³äàëüíîñò³ çà â³äìîâó îñîáè áåç ïî-
âàæíèõ ïðè÷èí áðàòè ó÷àñòü ïîíÿòèì ó
ïðîâåäåíí³ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿. Öå
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ïèòàííÿ íå áóëî âðåãóëüîâàíå ³ ï³ä ÷àñ
ä³¿ ÊÏÊ 1960 ð., íà ùî çâåðòàëè óâàãó
íàóêîâö³ [2; 3].

Íàìè ïîä³ëÿºòüñÿ âèñëîâëåíà ó íà-
óêîâ³é ë³òåðàòóð³ ïðîïîçèö³ÿ ïðî íåîá-
õ³äí³ñòü ðåãëàìåíòàö³¿ «ïèòàííÿ ïðî ïðè-
òÿãíåííÿ îñîáè äî àäì³í³ñòðàòèâíî¿ â³ä-
ïîâ³äàëüíîñò³ çà â³äìîâó âèêîíàòè îáî-
â’ÿçîê ïîíÿòîãî» [4]. Çà çàêîíîäàâñòâîì
äåÿêèõ êðà¿í, ñàìå äî òàêîãî âèäó þðè-
äè÷íî¿ â³äïîâ³äàëüíîñò³ ïðèòÿãóºòüñÿ
îñîáà, ÿêà áåç ïîâàæíèõ ïðè÷èí â³äìîâ-
ëÿºòüñÿ â³ä ÿâêè çà âèêëèêîì ñë³ä÷îãî ó
ÿêîñò³ ïîíÿòîãî. Íàïðèêëàä, ïðî öå
éäåòüñÿ ó ñò. 86 ÊÏÊ Ðåñïóáë³êè Êàçàõ-
ñòàí [5].

Íàóêîâöÿìè çàïðîïîíîâàíèé ùå îäèí
âàð³àíò âèð³øåííÿ ïèòàííÿ ïðî ïðèòÿã-
íåííÿ äî â³äïîâ³äàëüíîñò³ îñîáè, ÿêà â³ä-
ìîâëÿºòüñÿ áóòè ïîíÿòèì. Òàê, íàïðè-
êëàä, ª. Í. Ãóá³íà çàçíà÷àº, ùî ãëàâó 12
ÊÏÊ ïîòð³áíî äîïîâíèòè íîðìîþ ïðî íà-
êëàäåííÿ ãðîøîâîãî ñòÿãíåííÿ íà öþ
îñîáó. «ßêùî îñîáà â³äìîâëÿºòüñÿ âçÿòè
ó÷àñòü ó ïðîâåäåíí³ ñë³ä÷î¿ (ðîçøóêîâî¿)
ä³¿ ó òàêîìó ñòàòóñ³, ñë³ä÷èé ïîâèíåí
ñêëàñòè êëîïîòàííÿ ïðî íàêëàäåííÿ íà
íå¿ ãðîøîâîãî ñòÿãíåííÿ òà íàïðàâèòè
éîãî íà ðîçãëÿä ñë³ä÷îãî ñóää³. ßêùî áó-
äå âñòàíîâëåíî, ùî îñîáà íå âèêîíàëà
öåé îáîâ’ÿçîê áåç ïîâàæíèõ ïðè÷èí,
ñë³ä÷èé ñóääÿ ìàº ïðèéíÿòè ð³øåííÿ
ïðî íàêëàäåííÿ íà íå¿ ãðîøîâîãî ñòÿã-
íåííÿ» [6].

Äàíà ïðîïîçèö³ÿ º ñï³ðíîþ. Íàêëà-
äåííÿ ãðîøîâîãî ñòÿãíåííÿ — öå çàõ³ä
çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ. Â³äïîâ³äíî äî ÷. 1 ñò. 144 ÊÏÊ â³í çà-
ñòîñîâóºòüñÿ ò³ëüêè äî ó÷àñíèê³â êðè-
ì³íàëüíîãî ïðîâàäæåííÿ, ùî íå âèêî-
íóþòü ñâî¿ ïðîöåñóàëüí³ îáîâ’ÿçêè. Îñî-
áà, ÿêà â³äìîâëÿºòüñÿ áóòè ïîíÿòèì, íå º
òàêèì ó÷àñíèêîì, ì³æ íåþ òà ñë³ä÷èì
íåìàº ïðîöåñóàëüíèõ ïðàâîâ³äíîñèí.
Ëèøå ó òîìó âèïàäêó, êîëè ï³ñëÿ íàáóò-
òÿ ñòàòóñó ïîíÿòîãî öÿ îñîáà óõèëèòüñÿ
â³ä ñâî¿õ îáîâ’ÿçê³â, íàïðèêëàä, áåç äî-
çâîëó ñë³ä÷îãî çàëèøèòü ì³ñöå ïðîâåäåí-
íÿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿, ìîæíà âåñòè
ìîâó ïðî ï³äñòàâè çàñòîñóâàííÿ âêàçàíî-
ãî çàõîäó çàáåçïå÷åííÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ.

Êð³ì âèùåíàçâàíèõ, º ùå îäèí ìîòèâ
â³äìîâè îñ³á áóòè ïîíÿòèìè. Äåðæàâà íå
îïëà÷óº ¿õ ïðàöþ. Òîìó îñîáè, ÿê³ çàïðî-

øóþòüñÿ ñë³ä÷èì, ìàòåð³àëüíî íå çàö³-
êàâëåí³ ó òîìó, ùîá áóòè ïîíÿòèìè. Öå
ìîæíà çðîçóì³òè. Ä³éñíî, íàâ³ùî âèòðà-
÷àòè ñâ³é â³ëüíèé ÷àñ íà ó÷àñòü ó òðèâà-
ëîìó ïðîâåäåíí³ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é, ÿêùî í³ÿêî¿ ô³íàíñîâî¿ âèíàãîðîäè
çà öå çàêîíîäàâöåì íå ïåðåäáà÷åíî.

Ó íàóêîâ³é ë³òåðàòóð³ çàïðîïîíîâàíî
âèð³øåííÿ ö³º¿ ïðîáëåìè. Òàê, íàïðè-
êëàä, À. À. Êîòîâà ââàæàº, ùî íåîáõ³äíî
çàêîíîäàâ÷î çàêð³ïèòè ìàòåð³àëüíó êîì-
ïåíñàö³þ çà òîé îñîáèñòèé ÷àñ, ÿêèé ãðî-
ìàäÿíèí âòðà÷àº, ñòàâøè ïîíÿòèì, ó âè-
ãëÿä³ ïåâíîãî çàîõî÷åííÿ òà ìîòèâàö³¿
éîãî áàæàííÿ áðàòè ó÷àñòü ó êðèì³íàëü-
íîìó ïðîâàäæåíí³. «Òàêó êîìïåíñàö³þ
äîö³ëüíî â³äíåñòè äî ïðîöåñóàëüíèõ âè-
òðàò, ïîâ’ÿçàíèõ ³ç çàëó÷åííÿì ïîíÿòèõ
øëÿõîì äîïîâíåííÿ ïîëîæåíü ãëàâè 8
ÊÏÊ Óêðà¿íè» [7].

ßê óÿâëÿºòüñÿ, öÿ ïðîïîçèö³ÿ ï³äëÿ-
ãàº óòî÷íåííþ. Ïîòð³áíî âåñòè ìîâó íå
ïðî ìàòåð³àëüíó êîìïåíñàö³þ çà âèòðà-
÷åíèé îñîáèñòèé ÷àñ, à ïðî âèïëàòó ïî-
íÿòîìó âèíàãîðîäè çà â³äðèâ â³ä çâè÷àé-
íèõ çàíÿòü. Ñàìå ïðî òàêó âèíàãîðîäó
ïîíÿòèì éøëîñÿ ó ÷. 2 ñò. 92 ÊÏÊ
1960 ð. òà ²íñòðóêö³¿ ïðî ïîðÿäîê ³ ðîç-
ì³ðè êîìïåíñàö³¿ (â³äøêîäóâàííÿ) âè-
òðàò òà âèïëàòè âèíàãîðîäè îñîáàì, ÿê³
âèêëèêàþòüñÿ äî îðãàí³â äîñóäîâîãî ðîç-
ñë³äóâàííÿ, ïðîêóðàòóðè, ñóäó àáî äî îð-
ãàí³â, ó ïðîâàäæåíí³ ÿêèõ ïåðåáóâàþòü
ñïðàâè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðó-
øåííÿ, òà âèïëàòè äåðæàâíèì ñïåö³à-
ë³çîâàíèì óñòàíîâàì ñóäîâî¿ åêñïåðòèçè
çà âèêîíàííÿ ¿õ ïðàö³âíèêàìè ôóíêö³é
åêñïåðò³â ³ ñïåö³àë³ñò³â, ùî çàòâåðäæåíà
ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
â³ä 01.07.1996 ð. ¹ 710 [8]. Âèïëàòà âêà-
çàíî¿ âèíàãîðîäè ìàº çä³éñíþâàòèñÿ ëè-
øå îñîáàì, ÿê³ íå º ïðàö³âíèêàìè ï³ä-
ïðèºìñòâ, óñòàíîâ òà îðãàí³çàö³é.

ßêîþ æ ìàº áóòè ñóìà âèíàãîðîäè ïî-
íÿòîãî çà â³äðèâ â³ä çâè÷àéíèõ çàíÿòü?
Ï³ä ÷àñ ä³¿ ÊÏÊ 1960 ð. âîíà âèçíà÷àëàñü
ç óðàõóâàííÿì õàðàêòåðó öèõ çàíÿòü ó
ìåæàõ â³ä 20 äî 30% íåîïîäàòêîâóâàíîãî
ì³í³ìóìó äîõîä³â ãðîìàäÿí çà äåíü. Îò-
æå, çà ó÷àñòü ó ñë³ä÷³é ä³¿ íåïðàöþþ÷èé
ïîíÿòèé ì³ã îòðèìàòè ì³çåðíó ñóìó, ÿêà
íå çàîõî÷óâàëà îñîáó áóòè ïîíÿòèì. Îä-
íàê íàâ³òü òàê³ êîøòè ñë³ä÷³ îðãàíè íå
ìàëè çìîãè âèïëàòèòè ó çâ’ÿçêó ç³ ñêëàä-
íèì ô³íàíñîâèì ñòàíîâèùåì [9].
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Ñóìó âèíàãîðîäè çà â³äðèâ â³ä çâè÷àé-
íèõ çàíÿòü ïîòð³áíî âñòàíîâèòè òàêîþ,
ùîá çàïðîøåíà ñë³ä÷èì äëÿ ó÷àñò³ ó ïðî-
âåäåíí³ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿ îñîáà áó-
ëà çàö³êàâëåíà âèêîíàòè îáîâ’ÿçîê ïîíÿ-
òîãî. Íàìè ïîä³ëÿºòüñÿ äóìêà Â. Ò. Ìà-
ëÿðåíêà, ùî îïëàòà «ïðàö³ ïîíÿòîãî íå
ïîâèííà îáðàæàòè ³ ïðèíèæóâàòè ëþäè-
íó. Âîíà ìàº áóòè ðîçóìíîþ» [10].

Ââàæàºìî, ùî äîïîâíåííÿ ãëàâè 8
ÊÏÊ ïîëîæåííÿì ïðî âèïëàòó âèíàãîðî-
äè ïîíÿòèì âèð³øèòü íå ëèøå ïðîáëåìó
îïëàòè ¿õ ïðàö³. Ñë³ä÷³ ñòàíóòü àêòèâ-
í³øå çàñòîñîâóâàòè ïðèïèñ ÷. 7 ñò. 223
öüîãî Êîäåêñó ùîäî ô³êñóâàííÿ ñë³ä÷èõ
(ðîçøóêîâèõ) ä³é òåõí³÷íèìè çàñîáàìè.

Ïîÿñíþºòüñÿ öå òèì, ùî âêàçàíà âè-
íàãîðîäà ìàº ñïëà÷óâàòèñü çà ðàõóíîê
êîøò³â â³äïîâ³äíèõ îðãàí³â äîñóäîâîãî
ðîçñë³äóâàííÿ. Îòæå, ùîá ¿¿ íå âèïëà÷ó-
âàòè, ñë³ä÷³ íå áóäóòü çàïðîøóâàòè ïî-
íÿòèõ, à çàñòîñîâóâàòèìóòü áåçïåðåðâ-
íèé â³äåîçàïèñ õîäó ïðîâåäåííÿ òàêèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ÿê ïðåä’ÿâëåí-
íÿ îñîáè, òðóïà ÷è ðå÷³ äëÿ âï³çíàííÿ,
îãëÿäó òðóïà, â òîìó ÷èñë³ ïîâ’ÿçàíîãî
ç åêñãóìàö³ºþ, ñë³ä÷îãî åêñïåðèìåíòó,
îñâ³äóâàííÿ îñîáè. Âèíàãîðîäó ïîíÿòèì
ïðèéäåòüñÿ âèïëà÷óâàòè ëèøå ïðè ïðî-
âåäåíí³ îáøóêó àáî îãëÿäó æèòëà ÷è ³í-
øîãî âîëîä³ííÿ îñîáè, îáøóêó îñîáè,
îñê³ëüêè ö³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿ çä³é-
ñíþþòüñÿ ç îáîâ’ÿçêîâîþ ó÷àñòþ ïîíÿ-
òèõ íåçàëåæíî â³ä çàñòîñóâàííÿ òåõí³÷-
íèõ çàñîá³â ¿õ ô³êñóâàííÿ.

Íà ïðàêòèö³ ìàþòü ì³ñöå âèïàäêè, êî-
ëè ïîíÿòèé ñàìîâ³ëüíî çàëèøàº ì³ñöå
ïðîâåäåííÿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿. Íà-
ñë³äêîì öüîãî º òå, ùî ñë³ä÷èé âèìóøå-
íèé ¿¿ çóïèíèòè, çàïðîñèòè ³íøîãî ïîíÿ-
òîãî òà ïðîâåñòè öþ ä³þ ç ñàìîãî ïî÷àòêó.

Â³äïîâ³äàëüí³ñòü ïîíÿòîãî çà òàê³ ä³¿
çàêîíîäàâöåì íå âèçíà÷åíà. Íå ðåãëà-
ìåíòóâàâ äàíå ïèòàííÿ ³ ÊÏÊ 1960 ð.
Ï³ä ÷àñ ä³¿ öüîãî Êîäåêñó Î. Ë. Áóëåéêî
ñëóøíî çàçíà÷àëà, ùî çàêîíîäàâñòâî «íå
ïåðåäáà÷àº æîäíîãî âèäó þðèäè÷íî¿ â³ä-
ïîâ³äàëüíîñò³ ïîíÿòèõ çà íåâèêîíàííÿ
ñâî¿õ îáîâ’ÿçê³â, ùî, â ñâîþ ÷åðãó, ïî-
çáàâëÿº ïîñàäîâó îñîáó, ÿêà ïðîâîäèòü
ïðîöåñóàëüíó ä³þ, ìîæëèâîñò³ áóäü-
ÿêèì ÷èíîì þðèäè÷íî âïëèâàòè íà ïîâå-
ä³íêó ïîíÿòîãî, íàâ³òü ó âèïàäêó ïîðó-
øåííÿ îñòàíí³ì ïîðÿäêó ïðîâåäåííÿ ö³º¿
ä³¿» [11].

Íà íàøó äóìêó, ÊÏÊ íåîáõ³äíî äî-
ïîâíèòè íîðìîþ ïðî îáîâ’ÿçîê ïîíÿòîãî
áóòè ïðèñóòí³ì ïðè ïðîâåäåíí³ ñë³ä÷î¿
(ðîçøóêîâî¿) ä³¿ äî ¿¿ çàâåðøåííÿ. Éîãî
íåâèêîíàííÿ ìàº òÿãòè çà ñîáîþ ïðèòÿã-
íåííÿ ïîíÿòîãî äî â³äïîâ³äàëüíîñò³. Âè-
íèêàº çàïèòàííÿ, ÿêîþ ïîâèííà áóòè öÿ
â³äïîâ³äàëüí³ñòü.

ÊÏÊ âèçíà÷àº, ùî çà íåâèêîíàííÿ
ïðîöåñóàëüíèõ îáîâ’ÿçê³â òèìè ÷è ³íøè-
ìè ó÷àñíèêàìè êðèì³íàëüíîãî ïðîâà-
äæåííÿ íà íèõ íàêëàäàºòüñÿ ãðîøîâå
ñòÿãíåííÿ. Öåé çàõ³ä çàáåçïå÷åííÿ êðè-
ì³íàëüíîãî ïðîâàäæåííÿ çàñòîñîâóºòüñÿ
ó íàñòóïíèõ âèïàäêàõ: 1) ÿêùî ï³äîçðþ-
âàíèé, îáâèíóâà÷åíèé, ñâ³äîê, ïîòåðï³-
ëèé, öèâ³ëüíèé â³äïîâ³äà÷, ÿêèé áóâ ó
âñòàíîâëåíîìó ïîðÿäêó âèêëèêàíèé, íå
ç’ÿâèâñÿ áåç ïîâàæíèõ ïðè÷èí àáî íå ïî-
â³äîìèâ ïðî ïðè÷èíè ñâîãî íåïðèáóòòÿ
(÷. 1 ñò. 139 ÊÏÊ); 2) ÿêùî ï³äîçðþâà-
íèé, îáâèíóâà÷åíèé íå âèêîíóº îáîâ’ÿç-
êè, ïîêëàäåí³ íà íüîãî ó çâ’ÿçêó ç çàñòî-
ñóâàííÿì çàïîá³æíîãî çàõîäó ó âèãëÿä³
îñîáèñòîãî çîáîâ’ÿçàííÿ (÷. 2 ñò. 179
ÊÏÊ); 3) ó ðàç³ íåâèêîíàííÿ ïîðó÷èòå-
ëåì âçÿòèõ íà ñåáå çîáîâ’ÿçàíü ïðè çà-
ñòîñóâàíí³ äî ï³äîçðþâàíîãî, îáâèíóâà-
÷åíîãî çàïîá³æíîãî çàõîäó ó âèãëÿä³
îñîáèñòî¿ ïîðóêè (÷. 5 ñò. 180 ÊÏÊ);
4) ïðè ïîðóøåíí³ áàòüêàìè, îï³êóíàìè ³
ï³êëóâàëüíèêàìè çîáîâ’ÿçàííÿ ïðî âçÿò-
òÿ ï³ä íàãëÿä íåïîâíîë³òíüîãî ï³äîçðþ-
âàíîãî ÷è îáâèíóâà÷åíîãî (÷. 5 ñò. 493
ÊÏÊ).

Íà íàø ïîãëÿä, ùîäî ïîíÿòîãî, ÿêèé
íå äîòðèìóºòüñÿ ïðîöåñóàëüíîãî îáîâ’ÿç-
êó áóòè ïðèñóòí³ì ïðè ïðîâåäåíí³ ñë³ä÷î¿
(ðîçøóêîâî¿) ä³¿, òàêîæ ïîòð³áíî ïðèéìà-
òè ð³øåííÿ ïðî çàñòîñîâóâàííÿ òàêîãî çà-
õîäó çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâà-
äæåííÿ ÿê íàêëàäåííÿ ãðîøîâîãî ñòÿã-
íåííÿ. Îòæå, éäåòüñÿ ïðî êðèì³íàëüíî-
ïðîöåñóàëüíó â³äïîâ³äàëüí³ñòü ïîíÿòîãî.

Íåîáõ³äíî çàçíà÷èòè, ùî ñàìå òàê ðåãó-
ëþºòüñÿ äàíå ïèòàííÿ ó êðèì³íàëüíî-
ïðîöåñóàëüíîìó çàêîíîäàâñòâ³ äåÿêèõ
êðà¿í. Íàïðèêëàä, â³äïîâ³äíî äî ñò. 117
ÊÏÊ Ðîñ³éñüêî¿ Ôåäåðàö³¿ íà ïîíÿòîãî, ÿê
íà áóäü-ÿêîãî ó÷àñíèêà êðèì³íàëüíîãî ñó-
äî÷èíñòâà, ìîæå áóòè íàêëàäåíî ãðîøîâå
ñòÿãíåííÿ ó âèïàäêó íåâèêîíàííÿ íèì
ñâî¿õ ïðîöåñóàëüíèõ îáîâ’ÿçê³â [12].

Âðàõîâóþ÷è âèêëàäåíå, ââàæàºìî çà
äîö³ëüíå äîïîâíèòè ÊÏÊ íîðìîþ ïðî
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â³äïîâ³äàëüí³ñòü ïîíÿòîãî. Ó í³é ïðîïî-
íóºìî âêàçàòè, ùî çà íåâèêîíàííÿ ïðî-
öåñóàëüíîãî îáîâ’ÿçêó áóòè ïðèñóòí³ì
ïðè ïðîâåäåíí³ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿
íà ïîíÿòîãî íàêëàäàºòüñÿ ãðîøîâå ñòÿã-
íåííÿ ó ïîðÿäêó, ïåðåäáà÷åíîìó ãëà-
âîþ 12 ÊÏÊ.

Ðîçãëÿäàþ÷è äàíå ïèòàííÿ, ñë³ä àê-
öåíòóâàòè óâàãó íà òîìó, ùî äåÿê³ íà-
óêîâö³ ââàæàþòü íåäîö³ëüíèì äîïîâíþ-
âàòè ÊÏÊ íîðìàìè, ÿê³ ïåðåäáà÷àëè á
çàõîäè êðèì³íàëüíîãî ïðîöåñóàëüíîãî
ïðèìóñó ñòîñîâíî îñîáè, ùî íåîá´ðóíòî-
âàíî â³äìîâëÿºòüñÿ â³ä âèêîíàííÿ îáî-

â’ÿçê³â ïîíÿòîãî. Ó òàêèõ âèïàäêàõ —
ïèøå À. À. Êîòîâà, — ñë³ä÷èé, «âèêî-
ðèñòîâóþ÷è ñâ³é ïðîôåñ³îíàë³çì, ïîâè-
íåí óì³òè ïåðåêîíàòè îñîáó, ÿêà çàïðî-
øóºòüñÿ äî ó÷àñò³ ó êðèì³íàëüíîìó
ïðîâàäæåíí³ ÿê ïîíÿòèé» [13].

Öÿ òî÷êà çîðó íàìè íå ïîä³ëÿºòüñÿ.
Ïðàêòèêà ñâ³ä÷èòü, ùî ³íîä³ í³ÿê³ äîâî-
äè ñë³ä÷îãî íå âïëèâàþòü íà âêàçàíó îñî-
áó. Ëèøå ïåðåäáà÷åíà çàêîíîäàâöåì â³ä-
ïîâ³äàëüí³ñòü ìîæå «ïåðåêîíàòè» ïîíÿ-
òîãî íå â³äìîâëÿòèñÿ â³ä âèêîíàííÿ ñâî-
¿õ ïðîöåñóàëüíèõ îáîâ’ÿçê³â ï³ä ÷àñ ïðî-
âåäåííÿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿.
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Ôîðîñòÿíûé Àíäðåé. Îáåñïå÷åíèå ó÷àñòèÿ ïîíÿòûõ ïðè ïðîâåäåíèè ñëåäñòâåííûõ
(ðîçûñêíûõ) äåéñòâèé.
Èññëåäóåòñÿ âîïðîñ îá îáÿçàííîñòè ïðèãëàøåííîãî ñëåäîâàòåëåì ëèöà áûòü ïîíÿòûì
ïðè ïðîâåäåíèè ñëåäñòâåííîãî (ðîçûñêíîãî) äåéñòâèÿ, þðèäè÷åñêîé îòâåòñòâåííîñòè
ïîíÿòîãî è âûïëàòå åìó âîçíàãðàæäåíèÿ çà îòðûâ îò îáû÷íûõ çàíÿòèé.
Êëþ÷åâûå ñëîâà: ïîíÿòîé, îáÿçàííîñòü, îòâåòñòâåííîñòü, âîçíàãðàæäåíèå.

Forostianyi Andrii. Ensuring the attesting witness’ participation during the investi-
gative actions.
The issues on attesting witnesses’ participation in the investigative actions and determi-
nation of their procedural status were analyzed by Y. Azarov, Y. Gubina, A. Kotova,
Y. Lukyanchykov, O. Luskatov and other scientists. But the abovementioned analysis of the
attesting witnesses’ status is not completed and this article is aimed to provide the additional
data on the abovementioned issue.
One of the problems of the attesting witnesses’ involvement in the investigative actions is
refusal to participate. In order to solve this problem we offer to provide the additional
regulation to the Criminal Procedural Code (CPC) stating the responsibility of the invited
person to participate in the investigative actions as attesting witness.
The main default of the current legislation stipulates the absence of legal liability in case if
the invited person has refused to participate in the investigative actions as attesting witness
without valid excuse. We provide arguments in favour of administrative responsibility to be
brought concerning persons who refused to participate in the investigative actions as
attesting witness.
The problem of the insufficient pay-off provided for attesting witness is studied. The day
release reimbursement mechanism is offered to be contemplated in the CPC. The organi-
zational issues of the reimbursement non-payment are examined and the solutions are
offered. It is stated that contemplation of the relevant day release reimbursement mechanism
and effective payment will result in decreasing of the attesting witnesses participation aimed
at cost cutting. Investigators will be capable of using the alternative methods such as
continuous videorecording during the investigative actions if legally provided.
The problems of voluntary absence of the attesting witness and weak legal mechanism of its
regulation are studied. We offer to provide the additional regulation to the Criminal
Procedural Code stating the responsibility of the invited person to participate as attesting
witness in the investigative actions until it is completed. In case if the abovementioned
regulation is neglected the attesting witness must become the subject of responsibility. The
mechanism of responsibility distribution is offered. Also we suggest to impose the obligatory
monetary payment in case if the responsibility of participation in the investigative actions is
neglected by the attesting witness.
Key words: attesting witness, responsibility, liability, pay-off.
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