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Binnosigno no cr. 1233 IusinmbHoro Konekcy - 3amoBiTOM € 0COOMCTE PO3MOPSIKEHHS
¢biznuHOI 0cOOM Ha BUIIAIOK CBOET CMEPTI, a TOMY KiJIbKa 0Ci0 CKIIACTH €IMHOTO 3all0BIiTy HE MOXYTh
[1]. ITpoTe icHye BUHATOK - 3alIOBIT MOX€ CKJIaAaTH IOIPYACOKS BITHOCHO MaifHa, 1110 HAJIS)KUTh HOMY
Ha IpaBi CHiJIbHOT CyMiCHOT BIIACHOCTI.



MO>KIIHBICTE YKIIA[JCHHS TaKOTO 3allOBITY € HOBOBBEIEHHSM LIMBiLIBHOTO
KoJiekcy YKpainu, sikuil BCTYnuB y Ait0l6 ciuns 2003, no Toro yacy Leil 3amoBiT
OyB HeBiOMMII IUBUIPHOMY 3aKOHOIABCTBY Hamroi kpaiHu. IlepeBaroro 3amoBity
HOAPYXK4, Ha TyMKy 3.B. POMOBCBKOI € Te,1110:

1) maiiHo, sike GYJIO CHIJIBHOIO CYMIiCHOIO BJIACHICTIO, CIAIKy€EThCS TI€IO
0co0o010, sika Oyna oOpaHa 3a JOMOBJIEHICTIO IOJPYAOKS;

2) TOii 3 MOAPYOKS, SIKUH IIEPEIKUB, TIPOTOBKYE KUTH Y 3BUIHOMY TSI HHOTO
MaifHOBOMY CEepEIOBHIII.

[MpuuuHY, sIKi CIIOHYKaJ W 3aKOHOAABII BIPOBAAUTH 3alOBIT MOAPYIOKS Y
CHUCTEMY Cy4YaCHOTO IIMBIJIBHOTO 3aKOHOJABCTBA, BAXKKO JIO KIHI 3pO3YMITH, 1
CTaBJICHHSI HAYKOBIIIB Ta MPAaBHUKIB JI0 BIPOBAKEHHS 3aIllOBITY MOJAPYKKS HE €
onHOo3HA4YHUM. Jleski (axiBlli KPUTHKYBaIX 1F0 HOpMY. 30KpeMa, Ha qyMKky T.IT.
KoBayieHKO, CIUTBHUH 3aIOBIT MOAPYXOKS HE TIUNBKHM HE CTBOPIOE SKHXOCH
3pY4HOCTEH, IepeBar NOPIBHIHO 3 YKIAJAEHHAM KOXKHHUM 13 MOJPYIOKS OKPEMOTo
3aI0BITY, a HAaBIIAaKH, BiH MOXE CTAaTH IiJCTAaBOIO JUI HCAOMSIKHX JXUTTEBUX
YCKJIQJHEHb [2].

ITpore HEy3romXEHOCTI BUHHUKAIOTh HE TUIBKM 3 BH3HAUEHHS CYTHOCTI
3aIOBITY NOJAPYACKS,a i P CKJIaaHHI Ta BAKOHAHHI TAKOTO JOKYMEHTA.

JeranpHU#l aHaNi3 TOJIOKEHb LUBUIBHOTO 3aKOHOAABCTBAa YKpaiHH IOJO
3aIOBITY TMOAPYXOKS NPUBOAWTH IO BHCHOBKY, IO, B IIJIOMY, If0 HOBEIY
uBinpHOrO 3aKOHOHABCTBAa YKpaiHW, HAaBPSA YU MOXKHa Ha3BaTH BJAJIOKI0 3a
HACTYIHUX Mi/ICTaB:

1. 3a3Buyail, HOAPYMOKS BOJIOJIIE HE JIUIIE CIUIBHIUM CYMICHUM MaiHOM, a i
MEBHUM MaiHOM, SKE HAJICKHTh HOMY Ha IpaBi NMpHBaTHOI BiacHOCTi. Tak,
IPaBOBUH PEXKUM PO3AIILHOCT] MaifHa OMINPIOETHCS Ha MaiiHO, HA0yTe B MOPSIIKY
JapyBaHHs, CIHAJKyBaHHA, Ha OCOOMCTI KOLITH, pedi IHAMBIAYaILHOTO
KOpHCTYBaHHS. PO3IUIPHOIO NPHBAaTHOIO BJIACHICTIO JPYXKHUHHU (4OJOBiKa) €
CTpax3Bi CyMH, OJepKaHi HUMH 3a OOOB'I3KOBUM a00 JOOPOBUIEHHM
CTpaxyBaHHSAM Tomo. JIo pO3IUIPHOTO MaifHa MOAPYXOKS MOXYTh BXOIUTH 1
MaifHOBI OOOB'SI3KM JIPY>KWMHH, YOJIOBiIKa, HANPHKJIAA, OOOB'SI30K BiJIIKOMYyBaHHS
MaiHOBOI IKOH 200 CIIIaTH 0COOHCTOTO OOpPTy.

TakuM YHHOM, CIUTBHHH 3aI10BIT MOIPYXOKS HE OXOILTIOE BCHOT'O HAIEKHOTO
Ha TIpaBi BIACHOCTI MaifHa, TOMY KOXEH 13 MOAPYXKsS TOBHHEH CKIIACTH e U
3aIl0BIT, B IKOMY BU3HAYHTH JIOJIO TAKOTO MaifHa Ha BUIIaJOK CBOi CMEpTi. 3a TaKUX
oOCTaBMH CKJaJaHHS CIUJIBHOTO 3allOBiTy HE JIMINE IMOB's3aHe i3 3allBUMHU
BUTpaTaMu, a i B3araii mo30aBlIeHO CEHCY.

2.V cr. 1243 [usineHoro Konekcy, sika nepeadavae CKIajeHHs CHUIBHOTO
3aIOBITY HOAPYXOKSIM, IOPYLIye NPUHIMI BiAKIMKAHHSA (CKacyBaHHS) 3aIlOBITY,
1110 HE MOXKe BBXXATUCS JomycTuMuM. Ocoda, Ha KOPUCTS SIKOi CKJIAJICHO 3aIOBIT,
TICIISt CMEPTI OJJHOTO 3 HOAPYAOKS MOKE TIOBOJIUTHCS HET1IHO (a1 B MeXax 3aKOHY,
0 HE [O03BOJHUTh YCYHYTH 11 Bil CHANIIMHU 3a 3al0BITOM), ajie YWHHE
3aKOHOJABCTBO 1030aBJIsi€ 3amoBijaya, SIKMH 1€ >KUBUBUH, B LLOMY BHIAIKY
CKacyBaTH 3aIlOBIT, OCKUIBKH 3aIOBIT MOIPYXOKS MOXKE OYTH CKACOBAaHUH OJHHM 3
TOIPYXOKS JIUIIE 38 XKUTTS 000X 3 TOIPYHKSL.
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3. KoHcrpykmis crarti 1243 I{uBineHOro Kogekcy YKpaiHu mependadae, mo
micist cMepTi OJHOTO 13 MOJAPYACKS YacTKa y HpaBi CHUIBHOI CyMICHOI BJIaCHOCTI
HepexaTh A0 PYroro 3 HOAPYXKs, KU HOro nepexus. Y pasi cMepTi OJHOTO 3
HOAPYXOKS HOTapiyc HaKIajae 3a00pOHY BINUYKCHHS MalHa, 3a3HAYCHOTO B
3anoBiTi. ITicis cMepTi 0OCTaHHBOTO HOAPYOKS NIPABO Ha CIaJAKyBaHHS Ha0yBarOTh
0co0H, BH3HAUEHI HOAPYXOKAM Y 3aloBiTi. 3a YMOBU CKJIAJEHHS CILUIBHOTO
3aIOBITY IHIIE TOAPYXIKS, SKe MOXE MEPEKUTH 3arudie moapyxoxks Ha 20 -30
POKIB, BX€ IM030aBICHO MOKJIMBOCTI PO3MOPSTUTUCS MAilHOM, Ha SIKE HaKJIaJIeHO
3a00pOHy, a MpH YKJIaJCHHI HOBOIO MHUIOOY 1 HapOKeHHI IiTed caM Qakr
ICHYBaHHsI 3allOBITY, KWl HE MO)KHA CKaCyBaTH 1 SKWI BHU3HAYUB JOJIO MaiiHa,
CTaHe MPUYUHOIO CIMEHHHUX HEMOPO3YMiHb 1 KOH(QJIIKTIB.

4. 3aKOHOJAaBYO HEBM3HAUCHOIO 3aJIMINAETHCS 0TS CIAJAKOBOTO MailHa, Ha
sdKke OyJI0 CKIaJeHO CIIIBHUI 3amoBIT HOAPYXOKSA, IICIs CMEpTi OAHOro 3
MOJPY}OKS 1 HAKIJIQJIEHHS Ha MaiiHO 3a00poHH, BiAmnoBiaHo 1o Bumor LK Vkpainuy,
AKIIO 0co0a, fKa INPHU3HAUEHAa CHAJKOEMLEM Y CHITBHOMY 3alOBiTi, TaKoxX
HIOMHPAE.

5. 3akoHozaBelb He Ja€ NPsIMOI BiAMOBi, sIKi IPaBOBI HACTIJKU HACTaHYTb
y BUIAJKaX, KOJNU Ticai CMEPTi OJHOro 3 MOAPYXOKs, HUI00 Oyne BU3HAHO
HeliHCHUM. 3aKpiluieHHs B [IUBIJIBHOMY 3aKOHO/IABCTBI 3aMOBITY MOJIPYXKS a0
MOJKJIUBICTh 3a0€3MeYNTH rapaHTii HeIOTOPKAHOCTI MaifHa 3a3HAYEHOT0 B 3aIOBITI
ULt 000X 3 TIOIPYXOKS, @ TAKOXK VIS 0COOH, sSIKa BKa3aHa 3amoBigadamiu. Lle Takox
CHpUSiE€ TIOKPANICHHIO POAMHHUX BiTHOCHH Ta 3MIIIHEHHIO IHCTUTYTY CiM'i. AJe, B
TOW ke Yac, Mawo4u Oa)KaHHs CKJIACTH CIIUIBHHH 3aMOBIT MOAPYXOKS Mae OyTH
JIOCTAaTHRO OOI3HAHHM 1 MPO HOro HEIOJIKH, SKi MW BKa3ajM BHUIIE 1 fKi, B
HaWOmMDKUM yac HaBpsa 4u OyAyTh ycyHEeHi. ToMy B HOTapiaJIbHil NpaKTHILI Ha
CHOTOJIHILIHIN A€Hb CKJIajacsi CUTYallis, KOJIU 3all0BITU HOAPYXOKS IPAKTHYHO HE
MOCBIYYIO ThCS, @ MOCBIIUYIOTHCSI HAHpi3HOMAHITHIII 3aIOBITH Bifl KOXKHOIO 3
HOAPYXKXKS OKPEMO.

3akpiruieHHss B LUBUIBHOMY 3aKOHOJABCTBI 3allOBITY TMOAPYAOKS Jallo
MOXJIMBICTb 3a0€3IEUNUTH TapaHTii HeAOTOPKAHOCTI MaiiHa 3a3HAUCHOTO B 3aIIOBITI
IUTst 000X 3 TIOIPYMOKS, @ TAKOXK JUISl 0COOH, sIKa BKa3aHa 3aroBigadaMu. AJe, B TOH
Ke Yac ,cOOIMBICTIO CIUTLHOTO 3aMOBITY € T€, LIO MICJIs CMEPTi OJJHOTO 3 OAPYHOKS
el 3amoBIT 3MIHIOBaTH BXe He MoOkHa. KOXeH 3 TOIpyXoKs Mae MpaBo
BIZIMOBUTHCS BiJI CIIFHOTO 3allOBITy JIMIIE 3a KUTTS 000X, NPH IIHOMY Taka
Bi]MOBa MIAJISITa€ HOTApiaIbHOMY TOCBIMYCHHIO. Y pa3i CKJIAACHHS CHIJIBHOTO
3alOBiTYy YacTKa y MpaBi CHiJIBHOT CYMICHOI BIIACHOCTI IICJISE CMEPTI OJHOTO 3
HOAPYKS IEPEXOIUTH 10 APYTOTro 3 MOIPYAIKS, IKUH HOro mepexxuB Ta HOTapiyc
HakJagae 3a00pOHy BiUyKEHHs MaiiHa, 3a3Ha4€HOTr0 B 3aII0BITi MOAPYXKs. Y pasi
CMEpTi OCTAHHBOTO 3 MOJPYKKS MPABO HA CNAJAKYBaHHS MalOTh 0COOHM, BUSHAYCHI
HOAPYXOKAM Yy 3amoBiTi. A 3a00poHa BiAUY)KEHHS YCNAJKOBAaHOTO MaifHa
HOTapiycoM 3HIMA€ThCS IPH OACP KaHHI MOBIJOMIEHHS IIPO CMEPTh
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JpYroro 3 HOAPYXxCKsd (HA MiACTaBl CBLIOUTBA OpraHy LMBIIBHOIO CTaHy IpO
cmepTs). [3]

OTxe,3al0BIT HOAPYXKS € KOHCTPYKIII€I0, sIKa MOKIMKaHA 3aXUIIaTH MaiHOBI
IHTEpPEeCH TOr0 3 IOAPYJOKS, KU IepexuB iHIIOro. YTIM, NpH CKIAJaHHI,
BUKOHAHHI 3aII0BITY IOAPYOKS Ha IPAKTULl BUHUKAIOTh IIEBHI YCK/IQAHEHHS, TOMY
i MUTaHHS NOTPEOYIOTh MOJAIBIIOr0 JOCHIiKEHHS 1 HAJIE)KHOTO 3aKOHOJABYOI0
BPETYTIOBAHHS.
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